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PREFACE, 


The  following  figures,  applicable  to  the  United 
Kingdom  for  the  year  1900,  appear  to  justify  the 
issue  of  a  law-book  dealing  especially  with  Coal : — 

Tons  raised.  Value  at  Mines. 

Coal                                             225,181,300  £121,652,596 

Iron  Ore                                        14,028,208  4,224,400 

Stone,  Slate,  and  other  Minerals     47,023,260  10,080,680 


Totals    .    .    286,232,750  £135,957,676 


Persons  employed  at  Mines  worked  under  tlie  Coal 

Mines  Eegulation  Acts   780,052 

Persons   employed    at    Mines   worked  under  tke 

Metalliferous  Mines  Eegulation  Acts    ....  34,465 

Persons  emploj-ed  at  Mines  worked  under  the  Quarries 

Acts   93,895 


908,412 


Although  Coal  has  the  chief  place  in  this  work,  other 
minerals  are  included  ;  and  what  relates  to  Coal  is 
generally  applicable  to  them  also. 

In  addition  to  matter  affecting  mines  as  the  subject 
of  ownership)  and  statutory  regulation,  there  is  a 
special  Chapter  treating  of  minerals  as  merchandise. 
Some  information  on  collateral  subjects  has  been  in- 
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PREFACE. 


eluded  because,  in  mining  districts,  tliey  frequently 
come  into  question. 

The  facts  of  cases  are  stated  where  desirable  or 
necessary,  but  the  author  has  attempted  to  set  forth 
the  principles  on  which  the  various  decisions  are 
founded,  and  to  let  the  facts  of  particular  instances 
illustrate  those  principles,  and  be  subordinate  to  them. 
More  than  3,000  cases  having  been  thus  treated,  no 
space  has  remained  for  technical  discussion  of  doubtful 
or  conflicting  decisions ;  though  attention  is  called  to 
the  most  important  of  them.  Various  hints  are  also 
given  which  are  likely  to  be  useful  in  practice. 

Clearness  of  statement  has  been  aimed  at,  not  only 
to  save  the  time  of  legal  practitioners,  but  also  in  the 
hope  that  the  work  may  be  found  useful  by  the 
numerous  and  able  men  of  business  who  have  to  do 
with  mines  and  minerals  as  estate  agents,  mining 
surveyors,  engineers,  managers,  or  merchants. 

Throughout,  the  endeavour  has  been  to  make  the 
book  practical,  concise  and  comprehensive.  Its  pre- 
paration has  occupied  seven  years  ;  and  no  effort  has 
been  spared  to  make  it  accurate. 

The  cases  are  noted  up  to  March,  1902.  Although 
the  author  is  solely  responsible  for  the  work,  he  has 
derived  much  knowledge  from  his  partner  Mr.  Parker 
Rhodes,  during  the  past  ten  years,  and  here  gratefully 
acknowledges  this  obligation. 

EOTHEEHAM, 

March,  1902. 
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THE  LAW 

OF 

COAL  AND  OTHER  MINERALS. 


CHAPTEE  I. 

MEANING  OF  TERMS. 

"  The  word  *  mines '  in  its  primary  signification  means  under-  Mines." 
ground  excavations  or  underground  workings.  From  that  it 
has  come  to  mean  things  found  in  mines  or  to  be  got  by 
mining,  with  the  chamber  in  which  they  are  contained.  When 
used  of  unopened  mines  in  connection  with  a  particular 
mineral  it  means  little  more  than  veins  or  seams  or  strata  of 
that  mineral.  But  however  the  word  may  be  used,  when  we 
speak  of  mines  in  this  country  there  is  always  some  reference 
more  or  less  direct  to  underground  working. 

"  The  word  '  minerals '  undoubtedly  may  have  a  wider  mean-  "Minerals." 
ing  than  the  word  *  mines.'     In  its  widest  signification  it 
probably  means  every  inorganic  substance  forming  part  of 
the  crust  of  the  earth  other  than  the  layer  of  soil  which 
sustains  vegetable  life. 

"  The  word  *  minerals  '  when  used  in  a  legal  document  or 
in  an  Act  of  Parliament  must  be  understood  in  its  widest 
signification,  unless  there  be  something  in  the  context  or 
in  the  nature  of  the  case  to  control  its  meaning.     The  use  of 

c.  B 


2 


Meaning  of  Terms. 


derivation  of 
"mine "  ; 


and 

"  quarry.' 


Rules  for 
construction. 


the  word  '  mines '  in  conjunction  with  *  minerals '  does  not 
of  itself  limit  the  meaning  of  the  latter  word.  At  the  same 
time  it  cannot  be  disputed  that  the  term  '  minerals '  is  not 
unfrequently  used  in  a  narrower  sense,  and  one  perhaps 
etymologically  correct,  as  denoting  the  contents  or  products 
of  mines  "  (a). 

The  test  of  what  substances  are  or  are  not  "  minerals  "  is 
not  whether  they  can  be  worked  at  a  market  profit  at  the 
time,  but  whether  they  have  a  use  and  a  value  of  their  own 
independent  of  and  separable  from  the  rest  of  the  soil  (b), 

"  The  word  *  mine '  is  derived  from  the  Latin  word  of  the 
lower  ages  '  minare,^  signifying  ducere,  *to  lead,'  and  the 
interpretation  of  the  word  is  '  to  draw  or  lead,'  that  is  to  say, 
a  icay  or  passage  undergrotmd^  a  subterraneous  duct,  cross,  or 
passage,  whether  in  search  of  metals,  or  to  destroy  fortifica- 
tions :  .  .  .  mines  are  underground  tcorldngs  (c) . 

"  The  word  *  quarry '  is  stated  to  be  derived  from  the 
French  word  *  quarriere.'  In  the  Latin  of  the  lower  ages 
quadratarius  was  a  stone  cutter,  qui  marmora  quadrat,  and 
hence  ^  quarriere,'  the  place  where  he  quadrates  or  cuts  the 
stone  in  squares,  the  place  where  the  stone  is  cut  in  squares, 
generally  a  stone-pit,  clearly,  therefore,  refening  to  a  place 
upon  or  above,  and  not  under,  the  ground (c). 

"  A  quarry  is  a  thing  which  is  worked  by  taking  away  the 
surface,  and  not  by  sinking  a  shaft  (ti?)." 

In  construing  a  reservation  of  mi^ies  or  minerals,  whether 
it  occur  in  a  private  deed  or  in  an  Inclosure  Act,  regard  must 
be  had,  not  only  to  the  words  employed  to  describe  the  things 
reserved,  but  to  the  relative  position  of  the  parties  interested, 


[a)  Lord  Macnaghten  in  Glasgow 
V.  Farie  (1888),  13  A.  C.  657,  687, 
689 ;  68  L.  J.  P.  0.  33 ;  60  L.  T. 
274  ;  37  W.  R.  627. 

[b)  Earl  of  Jersey  v.  Neath  Union 
(1889),  22  Q.  B.  D.  555;  Johnstone 
V.  Crompton,  [1899]  2  Ch.  190. 


{c)  Bell  V.  Wilson  (1866),  L.  R. 
1  Ch.  303  ;  35  L.  J.  Ch.  337,  Turner, 
L.J. 

{d)  Per  Esher,  M.  R.,  in  Jersei/  v. 
Math  Union  (1889),  22  Q.  B.  D.  555, 
558, 
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and  to  tJie  substance  of  the  transaction  or  arrangement  wMcli 
such  deed  or  Act  embodies.  '  Mines '  and  '  minerals  '  are  not 
definite  terms  :  they  are  susceptible  of  limitation  or  expansion, 
according  to  the  intention  with  which  they  are  used  "(e). 

The  foregoing  statements  by  high  judicial  authorities 
really  summarise  the  law  as  to  the  interpretation  of  the  words 
"mines"  and  "minerals."  With  a  view  to  illustrate  such 
statements  and  to  avoid  the  confusion  arising  from  the  attempt 
to  construe  the  terms,  except  in  juxtaposition  with  the  facts 
and  circumstances,  the  following  table  is  appended. 

It  will  be  seen  that  where  the  narrower  construction  is  put  When  narrow 

.  construction 

upon  the  words,  there  are  special  circumstances,  e.g.,  a  custom  adopted, 
restricting  the  wider  meaning  of  mines  and  minerals  (/ )  ;  a 
state  of  things  in  existence  at  and  after  the  severance  of 
ownership  which  shews  that  the  parties  understood  "  mines 
and  minerals  "  in  the  restricted  sense  {g)  ;  a  curtailment  of 
statutory  rights  or  privileges  {Ji) ;  the  imposition  of  taxa- 
tion (i) ;  or  exceptional  circumstances,  such  as  the  sale  of 
land  for  waterworks  and  reservoirs,  shewing  that  the  parties 
must  have  intended  the  widest  signification  of  minerals  not 
to  operate  between  them  {k). 

(e)  Lord  Watson  in   Glasgow  v.         (i)  R.  v.  Cunmngham,  R.  v.  Sedg- 

Farie  (1888),  13  A.  C.  675.  letj,  R.  v.  Brettell,  R.  v.  Dunsford, 

(/)  Att.-Gen.  of  Isle  of  Man  v.  Crawshay     v.     Morgan,    Jones  v. 

Mylchreest,  in  table,  2^ost.  Cmnorthen  Slate  Co.,  ibid. 

{g)  Darvill  v.  Roper,  ibid.  {k)  Glasgow  v.  Farie  (as  explained 

(A)  Church  v.  Inclosiire  Commrs.,  in  Jersey  v.  Neath    Union) ;  Great 

ibid.  Western  Ry.  v.  Blades,  ibid. 


The  table  above  referred  to,  is  as  follows  : — 


B  2 


Meaning  of  Terms. 


Transaction  or  Enactment. 


Rosse  V,  Wainman  (0- 

Inclosure  Act,  reserving  to  lord 
of  manor  all  mines  and  minerals 
within  or  under  the  commons  and 
waste  grounds  .  .  .  with  liberty  of 
working,  &c.  the  lead  ore,  lead, 
coals,  ironstone  and  fossils,  keeping 
the  first  layer  or  stratum  of  earth 
separate  and  apart  by  itself." 
(Shipley  Inclosure  Act,  Yorks.) 

Bell  V.  Wilson  (^). 

Sale  of  lands,  ''excepting  all  mines 
and  seams  of  coal  and  other  mines, 
metals  or  minerals,  as  loell  opened  as 
not  opened,  within  and  under  the 
.  .  .  land." 


Cleveland  v,  Meyrick(0- 

Codicil  bequeathing  ''all  shares 
in  mines  "  of  which  testator  should 
die  possessed. 

For  some  time  before  his  death, 
slate  quarries  in  which  he  held  shares 
had  been  carried  on  almost  entirely 
by  underground  workings. 

Hext  V,  Gill  (m). 

Grant  from  Duchy  of  Cornwall  of 
manor,  excepting '  ''mines  and  minerals 
within  and  under  the  .  .  premises." 


Dispute. 


The  owner  of  an  allotment 
claimed  the  right  to  get  build- 
ing stone  by  workings  from 
the  surface. 


The  owners  of  the  excepted 
minerals  claimed  the  right  to 
work  freestone  and  sandstone 
about  six  feet  below  the  sur- 
face, by  open  workings  from 
the  surface. 


The  persons  claiming  against  the 
specific  legatee  laid  stress  on 
the  fact  that  the  works  were 
known  as  slate  quarries,  and 
not  mines. 


The  owner  of  the  excepted 
minerals  claimed  the  right 
to  get  china  clay  by  surface 
workings.  This  could  not  be 
done  without  destroying  the 
surface. 


(i)  (1845),  14  M.  &  "W.  859  ;  2  Exch.  800,  15  L.  J.  Ex.  67,  followed  by  MicMethwait 
V.  Winter  (1851),  6  Ex.  644  ;  20  L.  J.  Ex.  313,  where  the  saving  of  the  lord's  right  to 
the  minerals  was  merely  implied  (Ardsley  Common,  Yorks). 

{k)  (1866),  L.  R.  1  Ch.  303  ;  35  L.  J.  Oh.  337  ;  14  L.  T.  115 ;  14  W.  R.  493. 
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Decision. 


leld:  that  building  stone 

was  a  mineral  excepted  in 
favour  of  the  lord  of  the 
manor,  and  could  not  be  got 
by  the  owner  of  the  allot- 
ment. 


Jeld:  that  freestone  was  one 

of  the  excepted  minerals,  but 
could  only  be  got  by  under- 
ground mining. 


Held:  that  shares  in  slate 
quarries  are  within  the 
scope  of  a  bequest  of  "  shares 
of  mines  "  if  the  slate  is  in 
fact  got  by  underground  work- 
ings. 


Held:  that  the  reservation  in- 
cluded china  clay,  but  to 
be  worked,  if  at  all,  in  such  a 
manner  as  not  to  injure  the 
surface. 


Judges'  Observations. 


Beds  of  stone  which  may  be  dug  by 
winning  or  quarrying  are  properly 
'  minerals.' 

'Fossils'  may  apply  to  stones  dug 
or  quarried." 
—(Parke,  B.) 


"Mines"  are  underground  workings. 
"Quarry"  is  a  place  upon  or  above 

and  not  under  the  ground. 

—(Turner,  L.J.) 


In  construing  a  will  the  criterion  is 
not  the  material  obtained,  but  the 
mode  in  which  it  is  obtained."  The 
Court  is  ' '  bound  to  put  a  fair  and 
liberal  construction  on  the  testator's 
language." 
— (Malins,  V.-C.) 


Where  "mines  and  minerals"  are  excepted, 
putting  "mines"  first  does  not  alter  the 
more  extended  meaning  of  the  word 
"minerals." 

"Minerals"  includes  everything  which  can 
be  got  under  the  surface  of  the  earth  for 
the  purpose  of  profit,  unless  there  is  some- 
thing in  the  context  or  in  the  nature  of 
the  transaction  which  would  induce  the 
Court  to  give  it  a  more  limited  meaning. 
— (MelHsh,  L.J.) 


'T\  (1868),  37  L.  J.  Ch.  125  ;  16  W.  R.  104  ;  17  L.  T.  238. 

'm)  (1872),L.  R.  7  Ch.  699;  41  L.  J.  Ch.  761;  27  L.  T.  291;  20  W.  R.  957; 
)Uowed  in  Jersey  v.  Neath  (1889),  22  Q.  B.  D.  555.  As  to  "  purposes  of  profit,"  see 
iatgow  V.  Farie,  Jersey  v.  Neath^  Johnstone  v.  Crompton,  post. 


Meaning  of  Terms. 


Transaction  or  Enactment. 


Dispute. 


Attorney -General  of  Isle  of 
Man  V.  Mylchreest  (w). 

Act  of  Settlement  of  the  Isle  of 
Man,  1703,  confirming  to  the  tenants 
their  customary  estates  of  inheri- 
tance, "  saving  always  all  such 
mines  and  minerals  of  what  kind  and 
nature  soever,  quarries  and  delfs  of 
flag,  slate  or  stone  "  as  then  vested 
in  the  Earl  of  Derby. 


Tucker  v.  Linger  (o). 

Agricultural  lease  in  flinty  dis- 
trict, excepting  ' '  all  mines  and 
minerals,  sand,  quarries  of  stone, 
brick  earth  and  gravel  pits." 


Johnstone  v,  Crompton  (p). 

Lease  of  printworks,  excepting 
"mines  and  minerals,"  followed  by 
lease,  to  another  person,  of  coal  and 
cannel  under  the  same  premises. 


Sim  V.  Evans  {q). 

Metalliferous  Mines  Eegulation 
Act,  1872.  ''Mine." 


The  Crown  claimed  that  the 
saving  clause  gave  it  the  right 
to  clay  and  sand  worked  from 
the  surface,  but  the  tenants 
proved  a  custom  for  themselves 
to  take  it. 


The  tenant  claimed  the  right 
under  local  custom  to  sell 
flints  turned  up  by  ordinary 
ploughing. 


The  lessee  of  the  surface  works 
began  sinking  a  borehole  for 
water  through  redrock  and 
several  coal  seams,  down  to 
the  rock  next  above  the  can- 
nel coal.  This  would  have 
flooded  the  coal  seams. 


The  question  was  whether  a 
slate  quarry  was  a  "mine" 
within  this  Act,  when  worked 
by  underground  workings. 


in)  (1879),  4  A.  C.  294  ;  48  L.  J.  P.  C.  36  ;  40  L.  T.  764.    Also  Bee  Att.-Gen.  v. 
Welsh  Granite  Co.  (1887),  35  W.  R.  617. 
(o)  (1883),  8  A.  C.  508  ;  52  L.  J.  Ch.  941 ;  49  L.  T.  373  ;  32  W.  R.  40,  affirming 


Meaning  of  Terms. 


Decision. 


Judges'  Observations. 


Held:  that  a  custom  by  the 
tenants  to  dig  for  clay  and  sand 
did  not  contravene  the  saving 
clause,  and  that  such  tenants 
were  entitled  to  dig  for  clay 
and  sand. 

That  the  specific  mention  of 
quarries  and  delfs  {i.e.  open 
workings)  cut  down  the  gene- 
rality of  mines  and  minerals. 


Held :  that  flints  are  minerals 
while  under  the  surface,  and 
(apparently)  after  being  turned 
up  on  the  surface,  but  that  the 
custom  for  the  tenant  to  sell 
them  was  reasonable  and  not 
excluded  by  the  exception  in 
the  agreement. 


Held:  that  although  not  work- 
able to  profit  at  present  time, 
the  redrock  and  other  sub- 
stances proposed  to  be  bored 
through  were  ''mines  and 
minerals ' '  excepted  from 
the  surface-lease  as  having  a 
use  and  a  value  of  their  own 
independent  of  and  separable 
from  the  rest  of  the  soil. 


Held:  that  a  slate  quarry 

worked  by  underground  work 
ings  by  levels  is  a  mine  within 
the  Eegulation  Act. 


Doubtless  "  < minerals'  in  its  scientific  and 
widest  sense  may  include  substances  of  this 
nature,  and  when  unexplained  by  the  con- 
text, or  by  the  nature  and  circumstances  of 
the  transaction,  or  by  usage  (where  evidence 
of  usage  is  admissible)  woiild  in  most  cases 
do  so.  But  the  word  has  a  more  limited 
and  popular  meaning  which  would  not 
embrace  such  substances,  and  it  may  be 
shown  by  any  of  the  above-mentioned 
modes  of  explanation  that  in  the  particular 
instrument  to  be  construed  it  was  employed 
in  this  narrower  sense." 
—(Sir  M.  E.  Smith.) 


Minerals"  is  not  of  such  absolute 
meaning  that  it  applies  to  flints. 
"  You  must  take  the  whole  matter 
together." 
—(Lord  O'Hagan.) 


'You  inquire  what  the  substances 
are;  and  then  you  ask.  Are  these 
'minerals,'  in  the  sense  that  they 
form  or  belong  to  a  class  or  kind 
of  substances  of  which  it  can  be 
said  that  when  separated  from  the 
soil  they  are  valuable,  either  for 
the  purposes  of  sale,  or  for  other 
purposes?  " 
—(Byrne,  J.) 


This  decision  was  on  a  statute  passed  for  the 
protection  of  the  workers.  Per  Brett,  L.J., 
in  Jones  v.  Cwmorthen  Slate  Go.  (1879),  5 
Ex.  D.  93  ;  49  L.  J.  Ex.  111.  And  see 
Scoti  V.  Midland  Railwaij,  [1901]  1  Q.  B. 
317,  under  Quarries  Act,  1894. 


21  Ch.  D.  18  ;  51  L.  J.  Ch.  713  ;  46  L.  T.  894  ;  30  W.  R.  578. 

(p)  [1899]  2  Ch.  190  ;  68  L.  J.  Ch.  659  ;  81  L.  T.  165 ;  47  W.  E,.  604. 
Iq)  (1875),  23  W.  R.  730. 
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Transaction  or  Enactment. 


Midland  Railway  v.  Check - 

ley  {r). 

Conveyance  of  land  to  canal  com- 
pany, the  private  Act  excepting  to 
the  landowner  ''the  mines  and 
minerals  within  or  under  the  J  and," 
and  giving  the  canal  company 
power  to  require  the  minerals  within 
ten  yards  not  to  be  worked,  subject 
to  paying  compensation. 


Errington  v.  Metropolitan 
District  Railway  («). 

Compulsory  purchase  by  railway 
company  of  land  for  railway,  notice 
to  treat  being  first  given  for  land, 
and  a  subsequent  notice  for  mines 
and  minerals. 


Loosemore  v,  Tiverton,  &c. 
Railway  {t). 

Compulsory  purchase  by  railway 
company. 

Midland  Railway  v.  Haunch- 
wood  Brick,  &c.  Co.  {u). 

Conveyance  to  railway  company, 
the  mines  clauses  of  the  Eailways 
Clauses  Consolidation  Act,  1845, 
being  applicable. 


Dispute. 


The  canal  company  claimed  that 
they  were  entitled  to  lateral 
support  for  about  thirty  yards 
from  the  canal,  and  that  free- 
stone was  not  an  excepted 
mineral.  It  lay  about  ten 
yards  below  the  surface. 

The  owner  of  the  severed  land 
claimed  the  right  to  work  it, 
or  to  be  paid  compensation. 


The  landowner  asserted  that  the 
railway  company  could  not 
purchase  minerals  by  a  second 
notice,  or  at  all. 


The  landowner  claimed  damages 
for  removal  of  clay  used  for 
puddling  bridges. 


The  railway  company  sought  to 
restrain  the  working  by  open 
surface  operations  of  a  bed  of 
clai/  partly  containing  iron  ore, 
some  of  it  cropping  out  and 
some  being  four  feet  below 
the  surface,  under  and  near 
to  the  railway. 


(r)  (1867),  L.  R.  4  Eq.  19  ;  36  L.  J.  Ch.  380  ;  16  L.  T.  260 ;  15  W.  R.  671  (Ashby 
de  la  Zouch  Canal) . 

(«)  (1882),  19  Ch.  D.  559  ;  51  L.  J.  Ch.  305  ;  46  L.  T.  443  ;  30  W.  R.  663. 
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Decision. 


Held:  that  stone  was  an  ex- 
cepted mineral,  and  tliat  the 
landowner  could  work  minerals 
within  the  space  of  thirty 
yards,  as  well  as  under  and 
within  the  specified  distance 
of  ten  yards,  unless  compen- 
sation were  paid  to  him. 


Judges'  Observations. 


Held :  that  gravel  and  clay- 
workable  only  from  the  sur- 
face were  minerals,  which  could 
be  compulsorily  acquired  at 
any  time  within  the  statutory 
period,  whether  by  the  first  or 
any  other  notice  to  treat. 


Held:  that  clay  is  a  mineral 
excepted  from  the  sale,  and 
must  be  separately  paid  for. 


Held:  that  clay  was  excepted 
from  the  sale,  although  only 
gettable  to  profit  by  open 
workings  from  the  surface. 
Such  surface  workings  are 
"mines  of  mineral." 


Stone  is  clearly  a  mineral,  and  in  fact 
everything-  except  the  mere  surface,  which 
is  used  for  agricultural  purposes;  any- 
thing beyond  that  which  is  useful  for  any 
purpose  whatever,  whether  it  is  gravel, 
marble,  fire-clay,  or  the  like,  comes  within 
the  word  '  mineral. '  When  there  is  a  reser- 
vation of  the  mines  and  minerals  from 
a  grant  of  land,  every  species  of  stone, 
whether  marble,  limestone,  or  ironstone, 
comes  within  the  same  category." 
'  '  Within '  as  distinguished  from  *  under ' 
clearly  includes  quarrying  as  well  as  min- 
ing, using  both  of  those  words  in  their 
special  sense." 
—(RomiUy,  M.R.) 


Land"  in  the  Lands  Clauses  Acts 
includes   "  hereditaments,"  which, 
of  course  includes  "mines." 
— (Jessel,  M.E.) 


There  was  no  restrictive  context  in 
the  case. 
-(Fry,  J.) 


In  this  enactment  "mines"  does  not 
mean  merely  underground  excava- 
tions for  getting  minerals. 

There  is  no  reason  for  putting  a  nar- 
row and  restricted  construction  upon 
the  word  "  mines." 
-(Kay,  J.) 


(t)  (1882),  22  Ch.  D.  25 ;  51  L.  J.  Ch.  570  ;  47  L.  T.  151 ;  (1884),  9  A.  C.  480. 
(u)  (1882),  20  Ch,  D.  552  ;  51  L.  J.  Ch.  778  ;  46  L.  T.  301  ;  30  W.  R.  640. 


Meaning  of  Terms. 


Transaction  or  Enactment, 


Midland  Railway  v.  Robin- 
son (v). 

Conveyance  to  railway  company, 
the  mines  clauses  of  the  Railways 
Clauses  Act,  1845,  being  applicable. 


Ruabon  Brick,  &c.  Co.  v.  Great 
Western  Ry.  (tv). 

Sale  of  land  to  railway  company, 
excepting  the  mines  and  minerals 
under  the  premises  and  the  material 
used  by  the  vendors  in  their  busi- 
ness. 


Glasgow  V.  Farie  {x). 

Sale  of  land  for  the  purpose  of 
erecting  reservoirs  and  waterworks 
"  excepting  the  whole  coal  and  other 
minef^als  in  said  lands  in  terms  of 
the  clauses  relating  to  mines  in  the 
Waterworks  Clauses  Act,  1847." 


Great  Western  Railway  v. 
Blades  (y). 
Sale  of  land  to  railway  company, 
mines  and  minerals  being  excepted 
pursuant  to  the  Railways  Clauses 
Act,  1845. 


Dispute. 


The  railway  company  sought  to 
restrain  the  working  iroristone 
and  limestone  from  the  surface, 
under  and  near  to  the  rail- 
way. 


The  owner9  of  brick  and  terra 
cotta  on  land  from  which  the 
railway  had  been  severed 
claimed  the  right  to  remove 
the  ballast  and  sleepers  from 
the  railway,  and  to  lay  a  tram- 
way thereon  for  working  terra 
cotta  clay  by  surface  workings. 


The  owner  of  the  land  from 
which  the  waterworks  site 
was  severed  claimed  the  right 
to  work  common  clay  forming 
the  surface  of  the  site. 

The  waterworks  authority  sought 
an  interdict  to  restrain  him 
from  so  doing. 


The  owners  of  land  in  South 
Staffordshire,  from  which  the 
railway  had  been  severed, 
claimed  the  right  to  work  by 
surface  workings,  the  clay 
lying  6  to  12  inches  or  less 
below  the  surface,  down  to 
300  or  400  feet. 


{v)  (1889),  15  A.  C.  19  ;  59  L.  J.  Ch.  442  ;  62  L.  T.  194  ;  38  W.  B.  577  ;  54  J.  P.  580. 
{to)  [1893]  1  Ch.  427 ;  62  L.  J.  Ch.  483  ;  68  L.  T.  110  ;  41  W.  R.  418. 
{x)  (1888),  13  A.  C.  657;  58  L.  J.  P.  C.  33;  60  L.  T.  274;  37  W.  R.  627.  In 
Jersey  v.  Neath  (1889),  22  Q.  B.  D,  562,  Esher,  M.R.,  and  Bowen,  L.J.,  said  Glasgow 


Meaning  of  Terms. 


Decision. 


Judges'  Observations. 


Held:  that  limestone  and 
ironstone  were  excepted 
from  tlie  conveyance,  and 
might  be  worked  from  the 
surface. 


Held :  that  terra  cotta  clay 

was  excepted  from  the  sale, 
and  could  be  worked  from  the 
railway  surface,  even  though 
it  involved  the  removal  of  the 
surface  soil  and  ballast  lying 
above  the  clay. 


Held:  that  common  clay 
forming  surface  or  subsoil 
was  not  excepted  from  the 
sale. 

Interdict  granted. 


The  widest  construction  ought  to  be  given  to 
the  word  "  mines  "  which  is  possible  with- 
out improperly  straining  the  language 
used.  The  meaning  attributed  to  the 
words  by  the  Courts  when  contracts  be- 
tween individuals  have  been  under  con- 
struction does  not  afford  a  guide  for  con- 
struing this  enactment. 
— (Lord  Herschell.) 


The  rights  of  the  parties  are  to  be  determined 
not  by  the  ordinary  principles  of  real  pro- 
perty law,  but  by  the  clauses  relating  to 
mines  in  the  Railways  Clauses  Consolida- 
tion Act,  1845. 

It  is  impossible  to  say  that  cases  falling 
within  those  Acts  are  governed  by  the 
same  principles  as  those  which  relate  to 
leases  or  inclosure  Acts. 
— (Lindley,  L.J.) 


The  Railways  and  Waterworks  Acts  pnly 
except  "minerals"  which  will  constitute 
mines. 

"  Mines  "  =  all  excavations  by  which  the 
excepted  minerals  may  be  legitimately 
worked  and  got. 
— (Lord  Watson.) 


Held :  that  South  Stafford- 
shire blue  brick  clay 

is  not  a  mineral  within  the 
Act  of  1845,  on  the  ground 
that  it  constitutes  the  land  or 
soil  sold. 
Injunction  granted  to  restrain 
the  getting  by  surface  work- 
ings. 


Glasgow  v.  Farie  held  to  apply. ^  The 
same  clay  may  be  a  mineral  in  one 
district  and  not  in  another. 
—(Buckley,  J.) 


v.  Fane  was  expUcable  and  right  in  that  the  legislature  intended  that  the  surface  of  the 
soil  should  be  used,  the  object  being  to  erect  waterworks. 

(y)  ri9011  2  Ch.  624  ;  70  L.  J.  Ch.  847  ;  85  L.  T.  308.  Qu. :  Whether  this  is  correctly 
decided  ?   There  is  an  essential  difference  between  a  waterworks  site  and  land  tor  railways . 


Meaning  of  Terms. 


Transaction  or  Enactment. 


Dispute. 


Jersey  v.  Neath  Union  (z). 

Conveyance  of  land,  excepting 
' '  all  mines  of  coal,  culm,  iron  and 
all  other  mines  and  minerals  what- 
soever except  stone  quarries  with 
powers  to  make  roads,  &c.  upon  the 
land  and  making  compensation  for 
damage." 


Townley  v,  Gibson  {a), 

Inclosure  Act  for  inclosing  the 
wastes  of  a  manor,  the  allotment  to 
the  lady  of  the  manor  to  be  in  lieu 
of  her  "  right  and  interest  in  and  to 
the  soiV^  of  the  common  and  waste 
grounds. 

There  was  a  saving  clause  reserv- 
ing all  seignories,  rents,  royalties 
and  manorial  jurisdictions,  but  mines 
and  miiierals  were  not  referred  to, 
either  expressly  or  hy  necessary  im- 
plication. 


Att.-Gen.  v.  Welsh  Granite 

Co.  {b). 

Inclosure  Act,  excepting  to  lord  of 
manor  all  "mines,  ores,  minerals, 
coal,  limestone,  or  matter  whatso- 
ever in  or  under "  the  waste,  and 
saving  to  him  "the  mines,  ores, 
minerals,  coal,  limestone,  and  slate,^^ 
full  compensation  to  be  paid  for 
damage  caused  to  surface. 


The  owner  of  the  reserved  mine- 
rals claimed  compensation 
under  the  Public  Health  Act, 
1875,  for  a  sewer  laid  through 
a  bed  of  brick  earth  and  clay. 


The  question  was  whether  the 
lady  of  the  manor  was  entitled 
to  the  mines  under  the  inclosed 
lands. 


Persons  claiming  under  the 
allottees  of  the  land  con- 
tended that  the  exception  did 
not  include  granite,  as  it  was 
not  specifically  mentioned  like 
limestone  and  slate. 


[z)  (1889),  22  Q.  B.  D.  555  ;  37  W.  R.  388  ;  53  J.  P.  404.  Also  see  Shaftesbury  v. 
Wallace  (1897),  1  Ir.  R.  381. 


Meaning  of  Terms. 
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Decision. 


Held :  that  brick  earth  and 

clay  were  minerals  within 
the  exception  contained  in  the 
deed.  Compensation  ordered 
to  be  paid. 


Held:  that  mines  and  minerals 
were  not  reserved  or  granted 
to  the  lady  of  the  manor,  but 
passed  to  the  allottees  as  part 
of  the  soil. 


Held :  that  granite  obtainable 
by  quarrying  as  well  as  mining 
was  excepted  to  the  lord  of  the 
manor,  the  compensation  being 
adequate,  and  quarrying  not 
precluding  agricultural  opera- 
tions. 


Judges'  Observations. 


The  inquiry  is,  is  there  anything  in 
the  present  instrument,  in  the  words 
used,  in  the  nature  of  the  transac- 
tion, or  the  object  of  the  contracting 
parties,  to  exclude  the  prima  facie 
meaning  of  the  words  'mines  and 
minerals.'  " 
-(Fry,  L.J.) 


Private  Acts  of  Parliament  are  to  be 
construed  according  to  the  intention 
of  the  parties,  but  that  intention 
must  be  collected  from  the  words 
used  by  the  Legislature  without 
doing  violence  to  their  natural 
meaning. 

A  grant  of  the  soil  will  pass  every- 
thing under  it." 
— (Kenyon,  O.J.) 


In  an  Act  of  Parliament  we  must 
give  all  words  their  proper  signifi- 
cation, unless  something  is  shown 
to  make  the  Court  use  a  secondary 
signification." 
-(Fry,  L.J.) 


(a)  (1788),  2  T.  R.  701.     In  Pretty  v.  Solly  (1859),  26  Beav.  606,  mines  and  minerals 
■were  expressly  saved,  and  "  soil"  was  held  to  mean  "surface." 
{b)  (1887),  35  W.  R.  617  (Nevin,  Wales). 


Meaning  of  Terms. 


Transaction  or  Enactment. 


Darvill  v.  Roper  (c). 

Partition  between  tenants  in  com- 
mon of  lands  the  mines  and  veins 
of  coal  and  lead  ore  and  all  other 
mines  and  minerals  only  excepted." 

Limestone  was  being  worked  from 
the  surface  of  defendant's  land  at 
the  time  when  the  partition  was 
made. 

Plaintiffs  had  themselves  dug  and 
sold  gravel  in  their  allotment. 

Church  V.  Inclosure  Commis- 
sioners {d). 

Provisional  Order  under  General 
Inclosure  Act,  1845,  reserving  to 
lord  of  manor  "  all  mines,  minerals, 
stone,  and  other  substrata,'*^  with  right 
of  working,  making  compensation 
for  damage  done. 


Dispute. 


The  representatives  of  one  al- 
lottee claimed  a  share  of  the 
limestone  worked,  by  open 
quarrying,  in  the  land  made 
over  to  the  other  allottee,  on 
the  ground  that  it  was  an 
excepted  mineral. 


The  lord  of  the  manor  could  get 
valuable  brick  earth  without 
interfering  with  the  rights  of 
common.  The  Inclosure  Com- 
missioners sought  to  exclude 
him  from  objecting  to  the 
inclosure. 

The  intending  purchaser  claimed 
specific  performance  with  com- 
pensation. 

The  intending  vendor  claimed 
the  right  to  rescind. 

Before  the  commencement  of  the 
Eating  Act,  1874,  questions 
arose  whether  any  under- 
ground mines  other  than  coal 
mines  were  rateable  for  the 
relief  of  the  poor. 


Mawson  v.  Fletcher  (e). 

Agreement  for  sale  of  land  con- 
taining valuable  quarries. 

The  purchaser  made  a  reqmsition  founded 
on  a  document  of  title,  showing  that  "  all 
mines  of  coal  and  other  minerals  whatso- 
ever ' '  were  excepted  in  favour  of  the  lord 
of  the  manor. 

The  Statute  43  Eliz.  c.  2,  enacted  that 
every  occupier  of  lands,  houses, 
coal  mines,  &c.,  should  be  taxed 
towards  the  relief  of  the  poor. 

(Now  see  Eating  Act,  1874,  mak- 
ing mines  of  every  kind  rateable.) 


[c)  (1855),  3  Drew.  294  ;  24  L.  J.  Ch.  779 ;  3  W.  R.  467 ;  25  L.  T.  O.  S.  302. 
{d)  (1862),  11  C.  B.  N.  S.  664  ;  31  L.  J.  C.  P.  201 ;  8  Jur.  N.  S.  893. 
{e)  (1870),  L.  E.  6  Ch.  91  ;  40  L.  J.  Ch.  131  ;  23  L.  T.  545 ;  19  W.  R.  141. 
(/)  (1804),  5  East,  478  ;  Crawshay  v.  Morgan  (1871),  L.  R.  5  H.  L.  304  ; 


Meaning  of  Terms. 
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Decision. 


Held:  that  limestone  work- 
able from  a  quarry  having  no 
roof  Tras  not  in  the  special 
circumstances  an  excepted 
mineral. 


Held:  that  brick  earth  was 

not  included  in  the  excej)tion, 
it  not  being  gettable  without 
destroying  the  surface,  and 
that  the  lord  of  the  manor 
had  locus  standi  to  dissent. 


Held:  that  freestone  and 
limestone  were  minerals 
within  the  exception,  and  that 
the  vendor  could  rescind. 


The  following  mines  were  held 

to  be  not  rateable  : — 
Iron  mines. 

R.Y.  Cunningham  i^f). 

Limestone  mines  worked 
underground. 

R.  V.  Sedgley  {g). 

Clay  mines  worked  under- 
ground. 

R.  V.  Brettellih). 
Freestone  got  underground. 

R.  V.  Dunsford  {%). 


Judges'  Observations, 


The  definition  of  "  mine "  and 
quarry"  does  not  depend  on  the 
nature  of  the  fossil  obtained,  but 
on  the  mode  in  which  it  may  be 
worked.  That  which  is  worked  by 
mines  is  by  a  process  of  working 
underground  without  disturbing  the 
surface. 

Where  you  are  working  suh  dio  after 
having  removed  the  surface  so  as 
not  to  leave  any  roof,  that  is 
quarrying. 

— (Kindersley,  Y.-C.) 

''The  words  'mines,  minerals,  stone, 
and  other  substrata '  would  be  mis- 
applied if  they  were  supposed  to 
include  hrich  earth.''^ 
—(Erie,  O.J.) 


The  question  was  one  of  title. 
— (James,  L.J. ;  Mellish,  L.J.) 


Expressio  unius  est  exclusio  alterius. 
The  expression  of  coal  mines  excluded 

all  other  mines. 
The  Court  looked  to  the  mode  in  which 

the  article  was  obtained,  and  not  to 

its  chemical  or  geological  character. 

— (Tenterden,  O.J.) 
The  criterion  was  not  what  was  earned, 

but  how  it  was  earned. 

—(Williams,  J.) 


40  L.  J.  M.  C.  202  ;  24  L.  T.  889. 
{g)  (1831),  2  B.  &  Ad.  65. 
{h)  (1832),  3  B.  &  Ad.  424. 

(i)  (1835),  2  Ad.  &  Ell.  568  ;  4  N.  &  M.  349  ;  4  L.  J.  M.  C.  59. 


Meaning  of  Terms. 


Transaction  or  Enactment. 


Jones   V.   Cwmorthen  Slate 
Co.  W. 

Under  Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35), 

"  Quarries  of  stone,  slate,  lime- 
stone or  chalk"  are  assessable  on 
the  profits  in  the  preceding  year ; 

"Mines  of  coal,  tin,  lead,  copper, 
mundic  and  other  mines,"  on  an 
average  of  the  five  preceding  years. 


Hodgson  V.  Field  (0- 

Grant  of  an  easement  in  specified 
land,  the  deed  referring  also  to  an 
intended  colliery  which  the  grantee 
was  about  to  open. 


County  of  Gloucester  Bank  v. 
Rudry  Merthyr  Colliery 

Co.  {m). 

Mortgage  of  "land,  mines,  beds, 
veins  and  seams  of  coal  and  other 
the  premises  comprised  in  the  before- 
mentioned  indentures  of  lease,  and 
also  all  buildings  and  erections,  fixed 
motive  powers,  &c.  (excepting  per- 
sonal chattels)." 


Dispute. 


The  proprietor  of  slate  works 
which  were  originally  worked 
in  the  open,  but  now  by  under- 
ground levels  driven  into  the 
side  of  a  hill,  claimed  to  be 
rated  as  on  a  mine,  and  not  as 
a  quarry. 


The  grantor  asserted  that  the 
grant  should  be  limited  to 
purposes  connected  with  the 
specified  land  in  which  the 
easement  was  to  be  made. 


A  second  mortgagee  contended 
that  the  words  cited  did  not 
include  the  business  of  the 
colliery,  and  opposed  the  ap- 
pointment of  a  receiver  and 
manager. 


{k)  (1879),  5  Ex.  D.  93  ;  41  L.  T.  575  ;  49  L.  J.  Ex.  Ill  ;  28  W.  R.  237. 
(?)  (1806),  7  East,  613  ;  3  Smith,  538  ;  8  R.  R.  701. 


Meaning  of  Terms. 


Decision. 


Held:  that  slate  works  are 

assessable  as  "quarries,"  and 
not  as  ''mines,"  tlie  question 
being  not  as  to  the  meaning 
of  those  terms  in  the  abstract, 
but  in  the  statute. 


Held:  that  ''colliery"  ex- 
tended to  the  continued  pro- 
perty of  the  grantee  under 
which  the  workings  might  be 
prosecuted  without  regard  to 
the  closes  and  pieces  of  land 
under  which  they  might  be  car- 
ried, and  included  all  the  con- 
tiguous and  connected  veins 
and  seams  belonging  to  the 
grantee. 


Held:  that  the  words  cited  im- 
pliedly included  the  business 
of  the  colliery. 

Receiver  and  manager  ap- 
pointed. 


Judges'  Observations. 


The  distinction  in  the  Act  is  between 
the  classes  of  things  raised,  and  not 
between  the  mode  of  raising  them. 
—(Cotton,  L.J.) 

By  "quarry"  one  generally  means  a 
place  from  which  something  is  cut 
out  in  large  shapes  or  blocks,  not 
in  small  quantities  such  as  lumps  of 
coal,  ironstone  and  the  like. 
— (Bramwell,  L.J.) 


The  express  grant  of  a  limited  right 
will  not  abrogate  a  right  implied 
by  law. 

— (Ellenborough,  O.J.) 


What  is  a  colliery  ?  What  are  the 
seams  of  coal  ?  what  is  the  motive 
power?  what  does  all  that  phrase- 
ology mean  but  that  industrial  occu- 
pation which  we  compendiously  call 
a  '  colliery  '  ?  It  was  intended  to 
transfer  this  together  with  the  right 
of  managing  the  business." 
— (Lord  Halsbury.) 


(m)  [1895]  1  Ch.  629  ;  64  L.  J.  Ch.  451 ;  72  L.  T.  375  ;  43  W.  R.  48G. 
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Meaning  of  Terms. 


When  ^'  mines  "  are  excepted  from  a  grant  or  lease  the  ex- 
Containing     pression  includes  the  containing  chamber,  or  space  in 

chamber  ,  ^  ^ 

in  freeholds ;  which  the  minerals  are  or  were  inclosed,  for  when  a  freeholder 
grants  lands  excepting  mines  he  severs  his  estate  vertically, 
he  grants  out  his  estate  in  parallel  vertical  layers,  and  the 
grantee  only  gets  the  parallel  layer  granted  to  him  and  does 
not  get  the  intervening  layer  or  stratum ;  such  intervening 
stratum  remains  in  the  grantor.  He  retains  the  stratum 
as  part  of  his  ownership,  and  whether  he  takes  the  minerals 
or  subsoil  out  of  the  stratum  or  not,  the  stratum  still 
belongs  to  him  as  part  of  the  vertical  section  of  the  land 
Similarly,  where  the  surface  is  leased  excepting  the  mines,  or 
the  mines  are  conveyed  or  leased  excepting  the  surface  (o), 
or  where  an  Act  of  Parliament  excepts  mines  and  minerals 

in  copyholds,  from  lands  thereby  granted  (^).  But  in  the  case  of  copy- 
holds the  possession  of  the  containing  chamber  after  the 
minerals  have  been  extracted  is  in  the  copyholder  and  not  in 
the  lord  (??). 

(?^)  Jessel,  M.R.,  in  Earclley  v. 
Granville  (1876),  3  Ch.  D.  826;  45 
L.  J.  Ch.  669,  673. 

(o)  Proud  Y.  Bates  (1865),  34  L.  J. 
Ch.  408.   See  Ramsay  y.  BJalr  (1876), 


1  App.  Ca.  701. 

[p)  See  Ballacorkish  Co.  x.  Harrison 
(1874),  L.  R.  5  P.  C.  49  ;  43  L.  J. 
P.  C.  19. 
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CHAPTER  II. 

PERSONS  CONCERNED  WITH  MINES  AND  MINING. 

(1.)  Owner  in  Fee  Simple. 

An  estate  in  fee  simple  is  tlie  largest  known  to  the  law,  and  Powers  of 
an  owner  in  fee  simple  can  exercise  the  fullest  dominion  owner, 
which  is  possible,  consistently  with  the  rights  of  neighbours, 
as  epitomised  in  the  maxim,  "  Sic  utere  tuo  ut  non  alienum 
IcedasP    (So  use  your  own  property  as  not  to  injure  the 
rights  of  another)  {a). 

An  owner  in  fee  simple  need  not  regard  his  successors  in 
estate,  for  they  only  take  what  he  leaves  them,  and  in  the 
condition  in  which  it  is  left. 

An  absolute  owner  may  not  only  work  himself,  but  can 
sell  or  lease  to  others,  mines  opened  or  unopened,  upon  such 
terms  and  conditions  as  he  thinks  fit.  Accordingly,  a  tenant 
in  fee  simple,  or  absolute  owner,  can  commit  legal  and  also 
equitable  waste  as  he  pleases. 

A  devisee  in  fee,  subject  to  an  executory  devise  over  (e.g.^  Executory 
in  case  he  should  die  without  issue),  can  commit  legal  waste,  ^^^^^^  ^^^^ 
i.e.,  he  can  open  new  mines,  or  continue  those  that  are 
open  ih)  ;  but  he  cannot  commit  cquitahle  waste.  He  must 
have  regard  to  the  interests  of  those  who  come  after  him. 
Thus,  he  cannot  let  down  the  principal  mansion  house  (b) ; 
for,  in  the  absence  of  anything  to  the  contrary,  it  will  be 
presumed  that  the  settlor  or  testator  intended  that  it  should 
be  enjoyed  by  the  next  devisees  in  succession ;  and  the  Court 
will  restrain  him  from  injuring  it. 

[a)  See  Jefries  v.  Williams  (1850),  2  De  Gr.  F.  &  J.  234  ;  make  v.  Feters 
6  Ex.  792  ;  20  L.  J.  Ex.  14.  (1863),  1  De  G-.  J.  &  S.  345  ;  32  L.  J. 

[b)  Turner  v.   Wright  (1860),  29  Ch.  200:  9  L.  T.  247:  11  W.  R. 
L.  J.  Ch.  470,  698;  1  Joh.  740;  409. 
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Persons  concerned  with  Mines. 


If  an  absolute  owner,  or  tenant  in  fee  simple,  has  mort- 
gaged the  property,  he  cannot  demise  the  minerals  without 
the  concurrence  of  the  mortgagee  (c) . 

If  land  containing  minerals  be  demised  or  let  without 
excepting  mines  and  minerals,  then  mines  and  minerals  can- 
not be  worked  without  the  consent  of  the  tenant,  otherwise 
it  would  be  disturbing  his  j)ossession,  and  the  mine  worker 
would  be  liable  as  a  trespasser  {d) . 

Although  a  landowner  may  have  demised  land  or  houses 
without  excepting  minerals,  he  may  nevertheless  sue  a  stranger 
who  excavates  them,  or  causes  damage  thereto  by  working 
minerals  under  adjoining  lands  {e). 

As  between  the  personal  rejDresentatives  on  the'  one  hand, 
and  the  heir  or  devisee  on  the  other  hand,  of  a  deceased 
owner  in  fee,  all  machinery,  mining  plant  and  other  fixtures 
attached  to  the  soil,  belong  to  the  heir  or  devisee,  including 
all  detached  parts  used  or  capable  of  being  used  in  connection 
therewith  (/). 

Where  a  bastard  or  other  person  dies,  without  having  alien- 
ated his  fee  simple  estate  during  his  lifetime  or  by  his  will, 
and  without  leaving  any  heirs  lineal  or  collateral  either  of  the 
purchaser  or  of  the  person  last  entitled  to  the  lands  (^),  such 
lands,  including  incor]3oreal  hereditaments  and  equitable 
estates  in  corporeal  hereditaments  (A),  escheat  to  the  lord  of 
whom  they  were  held  {i).  By  reason  of  the  operation  of  the 
statute  of  Quia  Emjytores  (18  Edw.  I.)  the  escheat  is  generally 
to  the  Crown  .  Copyholds  escheat  to  the  lord  of  the 
manor  of  which  they  are  holden  (l) . 


(2.)  Owner  in  Fee  Tail. 

A  tenant  in  tail  in  possession  has  rights  similar  to  those 
possessed  by  an  absolute  owner,  subject  only  to  the  restric- 

(c)  See  post,  p.  80.  (/)  Fisher  v.  Dixon  (1845),  12  CI. 

{d)  Eeyse  v.  Foivell  (1853),  2  El.  &     ^  J\  ^}^-  ,  ^, 

i  ^'H  '  1*)       *  S3-- 

see  p.  oi,  post.  ^.^       ^  ^^^^^^  ^  Fed/earn  (1810), 

(<?)  Faine  v.  Alderson   (1838),   4  12  East,  96. 
Bing.  N.  0.  702;  6  Scott,  691;  1         (7.)  Att.-Gen.  v.   Leeds  (1834),  2 

Am.  329  ;  7  L.  J.  C.  P.  273  ;  2  Jur.  Myl.  &  K.  343. 
327.  (0  Copyhold  Act,  1894,  s.  21  (b).  ■ 


Owner  in  Fee  Tail. 


tion  that  the  estates  descend  in  the  manner  limited  by  the 
will  or  settlement.  Accordingly,  he  can  commit  every  kind 
of  waste  dm-ing  his  life,  whether  by  opening  new  mines  and 
working  o-pen  or  unopened  mines,  letting  do^\Ti  houses,  or 
damaging  the  inheritance  ;  he  can  appropriate  all  profits, 
and  the  Court  will  not  restrain  him  from  committing  waste 
although  he  is  in  a  bad  state  of  health.  A  condition  in  the 
instrument  purporting  to  preclude  him  from  exercising  the 
above-mentioned  rights  is  void  for  repugnancy  {m) . 

But  if  the  estate  be  one  specially  entailed  by  Parliament, 
the  tenant  in  tail  will  be  restrained  from  destroying  a 
mansion  house  which,  according  to  the  Special  Act,  ought  to 
be  preserved  (n). 

So  far  as  workings  by  the  tenant  in  tail  himself  are  con-  Barring 
cerned,  it  is  not  necessary  that  he  should  fii'st  bar  the  entail  (o) ; 
but  (unless  the  powers  conferred  by  the  settlement  or  by  the 
Settled  Land  Acts  are  exercised)  he  must  (with  the  consent 
of  the  protector  of  the  settlement,  if  there  be  one)  disentail 
the  estate  before  he  can  sell  or  lease  (^;).  The  deed,  unless  it 
be  a  lease  not  exceeding  twenty- one  years,  at  a  rack  rent  or 
not  less  than  five-sixths  of  a  rack  rent,  must  be  inrolled  in 
the  Chancery  Division  of  the  High  Court  of  Justice  within 
six  calendar  months  of  execution  (q) . 

Unless  these  formalities  are  complied  with,  the  next  heirs 
in  tail  can  avoid  the  sale  or  lease ;  but  if  they  accept  rent,  or 
bring  an  action  for  the  recovery  thereof,  this  will  amount  to 
a  confirmation  of  the  lease  (r) . 

The  Settled  Land  Act,  1882  (-s),  has  conferred  upon  a  tenant 
in  tail,  and  a  tenant  in  tail  after  possibility  of  issue  extinct, 
the  powers  given  thereby  to  a  tenant  for  life,  so  that  a  sale  or 
lease  by  a  tenant  in  tail  made  since  31st  December,  1882,  in 
conformity  with  the  statutory  regulations  (^),  will  be  binding 
upon  successors  in  estate. 

A  tenant  in  tail  after  possibility  of  issue  extinct  is  in  effect  Possibility 

of  issue 
extinct. 

(m)  Re  Savile  (1733),  Cases  temp.      (3  &  4  Will.  4,  c.  74),  ss.  15,  34. 
Talbot,  16.  {q)  Sect.  41. 

(n)  Att.-Gen.\. Marlborough  {1819),         (r)  Andrew   v.   Pearce   (180-5),  1 
3  Madd.  531,  545.  Bos.  &  Pul.  New  R.  158. 

(o)  lb.  ;  Co.  Litt.  224a.  (s)  45  &  46  Vict.  c.  38,  s.  38. 

{p)  Fines  and  Recoveries  Act,  1833        \t)  Seep.  M,'post, 
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in  tlie  same  position  as  a  tenant  for  life,  but,  having  originally 
had  the  power  of  committing  waste,  this  right  will  continue 
in  himself  personally  (?;).  He  will,  however,  be  restrained 
from  wanton  or  malicious  waste  (v) . 


(3.)  Tenant  for  Life. 

(A)  Workings  during  Life-tenancy. 

J^i^i^ed  right  Unless  prohibited  or  restricted  by  the  instrument  under  which 
minerals  for    he  takes — and  the  merely  being  liable  to  impeachment  of  waste 

use  on  settled 
property. 


is  not  such  a  prohibition  or  restriction — a  tenant  for  life  may, 
to  a  reasonable  extent,  dig  for  gravel,  lime,  clay,  earth,  brick, 
stone,  or  the  like,  or  for  mines  of  metal,  coal,  or  the  like  for 
repairs,  husbandry  of  the  settled  property,  and  estovers  ;  and 
for  these  purposes  may,  if  necessary,  dig  in  a  mine  or  quarry 
open  or  not  open  at  the  time  of  his  succession  {a) . 

Although  mines  may  then  be  open,  a  tenant  for  life  cannot 
take  timber  to  use  in  them  imless  his  estate  is  impeachable  of 
waste  {h) . 

Subject  to  the  limited  rights  above  mentioned,  the  powers 
and  immunities  of  a  tenant  for  life  depend  upon  whether  he  is 
impeachable  of  waste  (c)  or  not,  or  whether  the  deed  or  will 
expressly  or  by  necessary  implication  or  inference  empowers 
or  prohibits  him  from  working  open  or  unopened  mines. 
Power  to  A  tenant  for  life  entitled  to  work  new  mines  is  unim- 

commit  waste  i    i  i    p  i.       i    i.i      xt,  '       £         xi  x 

is  express  or    peachable  lor  waste,  whether  the  power  arises  from  the  terms 
implied.        Qf       ^^'^  qj.  settlement,  or  by  inference  from  the  circum- 
stance that  the  mines  are  open  at  the  date  of  the  succession  {d), 
or  have  been  demised  or  agreed  to  be  demised  with  a  view  to 
being  worked  {e) . 

[u)  Co,  Litt.  302.  Re  Barrington  (1886),  33  C.  D.  527  ; 

{v)  Williams  v.  Williams  (1810),  12  65  L.  T.  87,  819  ;  Bagot  v.  Bagot 

East,  209  ;  15  Ves.  472  ;  11  R.  R.  (1863),  32  Beav.  509  ;  33  L.  J.  Ch. 

357.  116,  119;  9L.  T.  217;  12  W.  R. 

{a)  Co.  Litt.  41b,  53  b;  2  Roll.  35. 

Abr.  816.    See  Campbells.  Wardlaiv  (d)  In  re  Ridge  (1885),  31  C.  D. 

(1883),  8  A.  C.  645.  504;  55  L.  J.  Ch.  264;  In  re  Chaijtor, 

(b)  Co.  Litt.  351  ;  (1619)  Darcg's  4  Aug.  1900,  2  Ch.  804,  810. 

case.  {e)  mas  v.  Grifh'ih  (1878),  8  C.  D. 

(c)  As  to  waste  and  rights  of  life  521,  533  ;  38  L.  T.  871  ;  26  W.  R. 
tenants  and  remaindermen,  the  law  869;  Re  Kemeys-Tyntc,  [1892]  2  Ch. 
as  to  timber  and  minerals  is  identical :  21 5  ;  66  L.  T.  752. 
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In  determining  whether  the  instrument  makes  the  life  Howinstru- 
owner  impeachable  of  waste  or  not,  reasonable  necessity  of  construed, 
construction  of  the  instrument,  not  the  prudent  management 
of  estates,  is  the  governing  factor.  Grants  of  mineral  land 
are  to  be  given  such  force  and  effect  as  is  reasonably  necessary 
to  carry  out  the  obvious  intentions  of  the  grantor.  To  justify 
waste  it  must  first  be  shown  that  the  grantor  intended  the 
particular  portion  of  the  subject  matter  to  be  enjoyed  ;  next, 
that  there  is  no  other  reasonable  mode  of  enjoying  it  than  by 
treating  the  produce  of  it  as  fruits  and  profits  of  the  estate. 
It  is  not  waste  to  consume  a  portion  of  the  inheritance  when 
the  portion  in  question  is  evidently  intended  to  be  enjoyed, 
and  cannot  reasonably  be  enjoyed  otherwise  than  through 
such  consumption  (/). 

A  tenant  "  without  impeachment  of  waste  "  has  as  great  a  "Without 
power  to  commit  legal  waste  (which  includes  the  working  oTwaste!^'^^* 
mines)  as  is  possessed  by  an  absolute  owner,  but  only  when 
and  while  his  estate  is  in  possession  {g)  ;  but  he  cannot 
commit  equitahle  ivaste^  such  as  pulling  down  buildings,  or 
cutting  down  trees  planted  for  ornament,  or  other  acts  of 
wanton  spoliation  or  destruction  affecting  the  individual 
character  and  amenities  of  the  estate  {h) . 

He  can  appropriate  to  himself  all  rents  and  profits  that 
accrue  during  his  life,  and  result  from  his  own  workings  or 
those  of  tenants. 

Equitable  waste  is  that  which  a  prudent  man  would  not  do 
in  the  management  of  his  own  property  (/). 

If  the  tenant  for  life  is  not  expressly,  or  by  implication  of 
law,  entitled  to  commit  waste,  then  he  is  impeachable  of 
waste  {k) ,  though  in  a  case  where  a  settlement  was  made 
under  the  direction  of  the  Court  pursuant  to  a  will  which 
contained  no  special  direction  on  the  point,  Stirling,  J., 
allowed  a  clause  exempting  the  tenant  for  life  from  setting 
aside  any  part  of  the  mining  rents  as  capital  (/) . 

(/)  Bowen,  L.  J.,  in  Dashivood  v.  2  De  G.  F.  &  J.  234  ;  29  L.  J.  Ch. 
Maf/niae,  [1891]  3  Ch.  306  ;  60  L.  J.      598  ;  8  W.  R.  675. 


Ch.  809;  65  L.  T.  811,  815.  ,j\  r        -d-j     /iqqcn    qi  n  -n 

(y)  L^tvi.  Botdes'  case  (1616),  11  J^)  ll^  f'^X  ir.  ^' 

.  83  b  ;  Smith's  L.  C.  '       ^-  ^ "  ^^S- 

(A)  :Re  Leigh  (1871),  L.  R.  6  Ch.  {T)  Basset  v.  Hiygens,  Jan.  1895, 

2  ;  Judicature  Act,  1873,  s.  25  (3).  cited  in  Wolstenholme's  Conveyanc- 

(i)  Tnrnrr  v.  Wright,  Johns.  740  ;  ing-  Acts,  7th  ed.,  p.  311. 
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Impeachable 
of  waste. 


"Open" 
mines. 


Intention  of 
settlor  or 
testator 
governs. 


Assuming  that  a  life-tenant  is  not  exempt  from  liability 
for  waste,  then  his  rights  depend  on  the  question  whether 
the  mines  are  open  or  unopened  at  the  time  of  his  becoming 
entitled.  He  cannot  work  unopened  mines  (m).  Unless  re- 
strained or  prohibited  by  the  instrument  under  which  he 
takes  {n)y  a  tenant  for  life,  whether  impeachable  for  waste 
or  not,  may  generally  work  and  receive  the  rents  and  profits 
of  mines  and  quarries  which  were  open  when  he  came  into 
possession,  and  appropriate  the  proceeds  to  his  own  use  (o)  ; 
and  he  may  open  new  pits  and  workings  for  the  limited 
purpose  of  pursuing  old  veins  which  were  open  at  the  time 
of  his  succession  {})),  or  even  a  new  vein  of  the  same  kind  of 
mineral  as  others  which  have  been  let  therewith,  if  it  be 
merely  a  development  of  the  existing  colliery  or  mine  {q) . 

If  a  mine  or  quarry  has  been  worked  for  commercial  profit, 
that  must  ordinarily  be  decisive  of  the  right  to  continue 
working ;  on  the  other  hand,  if  minerals  have  been  worked 
or  used  for  some  definite  and  restricted  purpose  {e.g.,  for  the 
purpose  of  fuel  or  repair  to  some  particular  tenements),  that 
would  not,  alone,  give  any  such  right.  But  if  there  has  been 
a  working  and  use  of  minerals  not  limited  to  any  special  and 
restricted  purpose,  sale  is  not  a  necessary  criterion  of  the 
difference  between  a  mine  or  quarry  which  is,  and  one  which 
is  not,  to  be  considered  "  open  "  in  a  legal  sense.  Use  as  well 
as  sale  is  a  perception  of  profit.  "When  a  mine  or  quarry  is 
once  open,  so  that  the  owner  of  an  estate  impeachable  for 
waste  may  work  it,  the  sinking  a  new  pit  on  the  same 
vein,  or  breaking  ground  in  a  new  place  on  the  same  rock, 
is  not  necessarily  the  opening  of  a  new  mine  or  a  new 
quarry  (r) . 

The  reason  for  this  rule  is  that  the  law  presumes  it  to  be 
the  intention  of  him  who  conveys  or  devises  the  property, 
either  generally,  or  specifically  for  a  limited  interest,  with 


{m)  Co.  Litt.  53  b,  54  b;  Viner  v. 
Vaughan  (1840),  2  Beav.  466. 

[n)  See  Doe  d.  Hopkinson  v.  Fer- 
rand  (1851),  20  L.  J.  C.  P.  202  ;  Co. 
Litt.  54  b. 

(o)  Ferrand\.  Wilson  (1845)  15  L. 
J.  Ch.  41,  53  ;  4  Ha.  388  ;  Cowley  v. 
Wellesley  (1866),  1  Eq.  656  ;  35  Beav. 
638  ;  14  L.  T.  425  ;  14  W.  R.  528. 


(p)  Clavering  v.  Clavering  (1729), 
2  P.  Wms.  388  ;  Mos.  219  ;  Bagot  v. 
Bagot  (1863),  32  Beav.  509,  517  ;  33 
L.  J.  Ch.  116. 

{q)  Spencer  \.  -&?ot(1862)  31  Beav. 
334;  31  L.  J.  Ch.  808. 

(r)  Per  Lord  Selborne  in  EUas  v. 
Snoivdon  Slate  Quarries  Co.  (1879),  4 
A.  C.  464  ;  48  L.  J.  Ch.  811,  818. 
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opened  mines  upon  it,  that  the  person  having  that  limited 
interest  is  to  be  at  liberty  to  work  those  opened  mines. 
Where  there  is  a  sufficient  appearance  of  intention  in  the 
instrument  to  show  either  that  that  should  be  restricted,  or 
should  be  extended,  that  intention  will  govern  (s). 

It  is  not  essential  that  the  mines  should  have  been  worked  Working  at 
by  the  settlor  or  testator  himself.    If  they  had  been  worked  tSef  cT^^^^ 
previously  to  the  time  of  the  succession  (0,  or  if  they  are  letting  for 

.  .  .  ,  .  ,    .       purpose  01 

demised  or  agreed  to  be  demised  with  a  view  to  being  working- 
worked  {u).    With  respect  to  an  abandoned  or  dormant  mine,  it  s^^^ient. 
is  always  a  question  of  degree,  to  be  established  by  evidence,  mines, 
whether  the  working  of  a  mine  which  had  been  formerly 
worked  is  open  or  not(r).    The  mere  circumstance  that  a  Evidence  of 
mine  has  not  been  worked  for  seventeen  years  has  been  held  ^^^^^^^^nt. 
not  to  be  evidence  of  its  abandonment  as  an  open  mine  {w). 
A  mine  will  not  cease  to  be  open  because  it  is  simply  dor-  "Dormant" 
mant,  by  reason  of  the  working  being  suspended  because  of 
a  diminished  price  being  obtainable  for  the  mineral,  or  some 
other  temporary  cause  (t) . 

But  a  mine  will  not  be  treated  as  open  if  the  working  of  Mines  not 
the  mine  has  been  abandoned,  by  the  owner  of  the  inheritance 
many  years  previous  to  the  succession,  with  a  view  to  some 
pei-manent  advantage  to  the  property  (x)  ;  or  if  the  workings 
have  been  committed  by  a  stranger;  or  if  they  are  merely 
experimental ;  or  restricted  to  the  purposes  of  one  tenement 
only  (y) ;  or  if  the  workings  have  been  wrongfully  commenced 
or  continued  by  a  life  tenant  restrained  from,  waste  {z) ; 
nor  will  a  mine  be  deemed  open  if,  between  an  area  that  Barrier  or 
has  not  been  worked,  and  an  area  that  has  been  worked,  there  poged^^^®^" 


(*)  Per  Lord  Blackburn  in  Campbell 
V.  Wardlaw  (1883),  8  App.  Ca.  641, 
644. 

{t)  Greville- Nugent  v.  3Iackenzie, 
[1900] A.  C.  83. 

(m)  Coioley  v.  JFelkslei/ {1S66),  L.  R. 
1  Eq.  656 ;  35  Beav.  638  ;  14  L.  T. 
425  ;  14  W.  R.  528  ;  In  re  Kemeys 
Tynte,  [1892]  2  Ch.  211  ;  61  L.  J. 
Ch.  377  ;  66  L.  T.  752. 

{v)  Bagot  v.  Bagot  {19>&Z),  32  Beav. 
509;  33  L.  J.  Ch.  116. 


iw)  In  re  Chaytor,  [1900]  2  Ch. 
804. 

{x)  See  Bagot  v.  Bagot  (1863),  32 
Beav.  609;  33  L.  J.  Ch.  110;  9 
L.  T.  217  ;  12  W.  R.  35. 

(y)  Eliasy.  Snowdon,  ^c.  Co.  (1879), 
4  A.  C.  454,  465;  48  L.  J.  Ch. 
811. 

(z)  Bartlett  v.  Fhillips  (1859),  4 
De  G.  &  J.  421  ;  Ecclesiastical  Com- 
missioners V.  Wodehouse,  [1895]  1  Ch. 
563,  564. 
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Sinking  to  a 
lower  un- 
worked  seam. 


Construction 
of  leasing 
power  iu 
settlement 
or  will : 


trust  to  pay- 
annual 
produce. 


Constmction 
as  between 
lessor  and 


no  mines 
open ; 


mmes  open 


be  interposed  a  strip  of  land,  the  minerals  under  which  strip 
do  not  form  part  of  the  settled  estate  (a). 

A  lower  seam  will  not  he  treated  as  an  open  mine,  if  it  has 
not  been  worked  before  the  date  of  succession,  and  if,  in  order 
to  work,  it  be  necessary  to  sink  to  it  from  another  seam  which 
has  been  worked  (b) . 

It  is  not  waste  at  common  law,  either  wilful  or  permissive, 
to  leave  land  uncultivated  (c). 

If  lands  are  settled  or  devised  for  one  for  life,  with 
remainder  to  others,  then,  although  mines  may  be  expressly 
mentioned,  a  power  to  lease  will  only  authorise  the  working 
of  mines  that  are  open  at  the  time  of  the  succession,  but  not 
any  which  are  unopened  (d)  ;  and  if  some  are  open  and  others 
are  unopened,  then  the  power  will  be  limited  to  those  which 
are  open  (e) . 

A  tenant  for  life  to  whom  "  full  and  absolute  control "  of 
the  property  is  given  for  life,  cannot  commit  waste  (/). 

So,  if  a  testator  has  let  mines,  which  are  being  worked  at 
the  date  of  his  will,  and  directs  his  trustees  to  pay  his  wife,  for 
life,  the  whole  annual  produce  and  rents  of  the  residue  of  his 
estate,  that  bequest  will  apply  to  rents  of  mines  opened  before 
the  death  of  the  testator,  but  not  to  those  demised  by  the 
trustees  after  his  death  (g) . 

A  different  rule,  however,  applies  as  between  lessor  and 
lessee,  for  it  has  been  long  laid  down  that  if  a  lease  be  granted, 
for  life  or  years,  of  lands  "  together  with  the  mines  therein," 
and  there  be  none  open  at  the  time,  this  will  authorise  the  lessee 
to  open  and  work  new  mines  {Ji) ;  but  if  no  reference  is  made 
to  mines,  or  if  land  be  leased  with  the  mines  therein,  and 
there  are  mines  open  at  the  time,  then  a  lessee  for  life  or  years 
will  only  have  power  to  work  the  mines  (if  any)  that  are  open 
when  his  lease  was  made  {i) .    In  consequence  of  this  rule,  it 


[a)  In  re  3Iaynard''s  Settled  Estate, 
[1899]  2  Ch.  347  (railway  inter- 
vening) . 

{h)  In  re  Chaytor,  [1900]  2  Ch. 
804. 

(c)  Mutton  V.  Warren  (1836),  1 
M.  &  W.  472. 

[d)  WhiifieU  V.  Bewxt  (1724),  2 
P.  Wms.  240  ;  2  Eq.  Ca.  Abr.  589. 

{e)  Clecjg  v.  Roivland  (1866),  2  Eq. 


160  ;  35  L.  J.  Ch.  396. 

(/)  Fardoe  v.  Pardoe  (1900),  16 
Times  L.  R.  373. 

{g)  Campbell  v.  Wardlaiv  (1883), 
8  A.  C.  641. 

(//)  Co.  Litt.  54  b. 

(i)  Astry  v.  Ballard  (1676),  2  Mod. 
193  ;  Clcyg  v.  Eowland  (1866),  L.  R. 
2  Eq.  160  ;  36  L.  J.  Ch.  396  ;  14 
L.  T.  217;  14  W.  R.  530. 
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is  usual  to  except  all  mines  and  minerals  when  granting  a 
lease  for  life  or  years. 

A  life  tenant  who  has  granted  a  lease  of  mines  cannot  Tenant  for 

.  .    .         .  i  1  •    1  1  •  1      J.^      l^f®  granting 

ohtain  an  mj unction  to  prevent  nis  lessee  working  under  the  lease  without 
lease,  although  he,  as  lessor,  had  no  power  to  grant  it.    An  l^^^J^^^ 
injunction  would,  however,  be  granted  at  the  instance  of  the  upset  it, 

.    ^  /  7  \  but  remain- 

remainderman  (k) .  German  can. 

Where  minerals  have  been  wrongfully  worked  by  a  tres-  to  whom 
passer  {i.e.,  without  the  consent  of  the  tenant  for  life),  or  ^Xn^*^where 
under  a  bond  fide  mistake,  the  proceeds  forthwith  belong —      mines  wrong- 

(1)  To  the  tenant  for  life  if  he  is  unimpeachable  of  waste ;  ^^^^^  worked. 

or  if  the  wrongful  working  has  been  done  in  the 
successive  lifetimes  of  two  such  tenants,  then  pro- 
portionately, according  to  the  quantities  gotten 
during  their  respective  life  tenancies  (/)  ;  but 

(2)  If  the  tenants  for  life  are  impeachable  for  waste,  then 

the  proceeds  belong  to  the  owner  of  the  first  vested 
estate  of  inheritance  {m)  ;  and  in  the  latter  case  an 
intermediate  tenant  for  life  without  impeachment 
of  waste  cannot  recover  the  proceeds  as  trover  {n), 
the  reason  being   that  he  has  no  right  to  the 
minerals  that  were  severed  before  his  estate  comes 
into  possession  (o). 
If,  at  the  time  of  the  improper  working  by  a  tenant  for  Where 
life,  there  is  no  one  living  who  is  entitled  to  an  estate  of  tinanlffor 
inheritance  in  reversion  or  remainder,  the  proceeds  will  be  ^i^^; 
treated  as  capital,  and  accumulations  of  interest  will  be  added 
thereto  so  long  as  the  wrongdoer  lives ;  he  not  being  allowed, 
either  directly  or  indirectly,  to  derive  any  benefit  from  his 
wrongful  acts  [p).    If  the  wrongdoer  is  succeeded  by  another 
tenant  for  life,  even  though  impeachable  of  waste,  he  will  be 
entitled  to  the  interest  of  the  aggregate  fund  for  life  ;  and  at 
his  death,  or  at  the  death  of  the  wrongdoer  if  there  is  no 

{k)  Wentworth  v.  Tiinicr  (1795),  3         (w)  Bell  v.  Wilson  (1866),  L.  R.  1 

Ves.  3.  Ch.  App.  303  ;  35  L.  J.  Ch.  337 ; 

n^  T  i>     ■    *       r<     1  P'fjot  V.  Bullock  (1792),  1  Ves.  479, 

{I)  In  re  Barrington,  Gumlcn  v.      .A  tco. 


on. 


iyow  (1886),  33  C.  D.  523;  56  L.  J.  ;\  -p    ^      t    •    r>    z?     •  / 

Ch  175  •  55  L  T  87  J.,  m  i?^  Barring 

'         •    •     •  above. 

{m)  Whitfield  v.  Beivit  (1724),  2  {p)  Lushington  v.  Boldero  (1851), 

P.  Wms.  242  ;  Beioick  y.  Whitfield  21  L.  J.  Ch.  49  ;  15  Beav.  1  ;  16 

(1734),  3  P.  Wms.  267.  Jur.  140. 
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Persons  concerned  with  Mines. 


Where  tenant 
for  life  is 
impeachable 
of  waste. 


Repugnancy. 


Fraudulent 
collusion. 


second  tenant  for  life,  tlie  owner  of  the  first  vested  estate  of 
inheritance  in  fee  or  tail  will  be  absolutely  entitled  to  the 
whole  fund,  whether  he  is  entitled  to  the  estate  inde- 
f easibly  (q)  or  def easibly  (r) . 

Where  mines  are  worked  by  trustees  with  the  consent 
of  a  tenant  for  life,  who  is  impeachable  of  waste,  such  life 
tenant  is  only  entitled,  for  his  life,  to  the  dividends  arising 
from  investments  of  the  proceeds  ;  but,  on  his  death,  the  next 
tenant  for  life,  if  dispunishable  for  waste,  is  entitled  to  have 
the  capital  transferred  and  paid  to  him  (s).  If  the  proceeds 
have  been  brought  into  Court,  an  order  will  be  made  for 
payment  out  to  the  first  succeeding  tenant  for  life,  if  he  is 
not  impeachable  of  waste  (t) . 

"Where  a  settlement  empowered  trustees  to  demise  heredi- 
taments and  "  the  coal,  minerals  and  stone  within  or  under 
the  same,"  so  that  the  lessees  should  not  be  dispunishable 
for  waste,"  it  was  held  that  the  last  clause  was  repugnant,  and 
that  mines,  as  well  unopened  as  open,  at  the  date  of  the 
settlement,  might  be  let,  and  that  the  royalties  did  not  form 
corpus  but  were  payable,  as  income  or  rent,  to  the  tenant  for 
life  (no- 
where there  has  been  fraudulent  collusion,  between  the 
tenant  for  life  impeachable  of  waste  and  the  remainderman, 
the  latter  will  not  be  allowed  to  get  the  benefit  of  his  own 
wrong,  as  against  persons  contingently  entitled  (v) .  And  the 
rule  is  the  same,  where  the  tenant  for  life  is  entitled  to  the 
remainder  in  fee  subject  to  intermediate  contingent  estates  (w). 
In  each  case  the  proceeds  will  be  accumulated  until  the 


(g)  Bacjot  V.  Bagot  (1863),  33  L.  J. 
Ch.  116  ;  32  Beav.  509  ;  9  L.  T.  217  ; 
12  W.  R.  35. 

(r)  Cavendish  v.  Mimdy  (1877),  W. 
N.  198. 

(s)  Wctldo  V.  Waldo  (1841),  10  L. 
J.  Ch.  312  ;  7  Sim.  261  ;  12  Sim. 
107. 

[t)  FhilUpsY.Barloiv  (1844),  14  L. 
J.  Ch.  35  ;  14  Sim.  263  ;  Loivndcs  v. 
Norton  (1877),  6  C.  D.  139  ;  46  L.  J. 
Ch.  613  ;  25  W.  R.  826  ;  Balm-  v. 
Sebright  (1880),  13  C.  D.  179  ;  49  L. 
J.  Ch.  65  ;  41  L.  T.  614  ;  28  W.  R. 
177. 

{u)  Daly  V.  Beckett  (1857),  24  Beav, 


114  ;  3  Jur.  N.  S.  754.  Query 
whether  this  decision  did  not  go  too 
far,  on  the  ground  that  it  would 
have  been  sufl&cient  to  have  restrained 
the  restrictive  words  to  the  buildings 
and  plant  necessary  for  carrying  on 
mining  operations,  and  to  acts  in- 
jurious to  the  mines  as  going 
concerns.  Bewes  on  Waste,  1894, 
p.  113. 

iv)  Garth  v.  Cotton  (1750),  1  Dick. 
183  ;  1  Ves.  524,  546 ;  1  White  & 
Tudor,  L.  C.  838. 

{w)  Williams  v.  Bolton  (1784),  8  P. 
Wms.  268  ;  Bowlett  v.  Bolton  (1797), 
3  Ves.  jun.  374. 


Tenant  for  Life. 


29 


death  of  the  tenant  for  life,  and  then  be  dealt  with  as 
capital  (ic). 

But  the  collusion  and  fraud  between  the  two  persons,  or  by 
the  one  person  standing  in  two  capacities,  must  be  clearly 
proved  to  the  satisfaction  of  the  Court,  which  will  not  interfere 
on  trifling  grounds,  and  will  deal  liberally  with  respect  to 
accounts  tendered  by  the  representatives  of  the  tenant  for 
life,  especially  if  he  has  laid  out  moneys  in  improving  the 
estate  ( ?/) . 

If  the  owner  of  the  first  estate  of  inheritance  in  remainder.  Concurrence 
after  the  decease  of  a  tenant  for  life  in  being,  confirms  im-  tion^by^rT-^" 
proper  workings,  he  cannot  claim  present  payment  of  the  mainderman. 
proceeds,  but  will  only  be  entitled  to  them  on  the  death  of 
the  tenant  for  life  ;  and  it  will  not  be  competent  for  him  to 
repudiate  the  improper  working  so  as  to  entitle  himself  to 
interest  on  the  value  (s). 

Where  minerals  have  been  improperly  worked,  the  follow-  Eemedies : 
ing  remedies  are  available  for  the  person  entitled  to  sue, 
viz.  :  An  action  of  tt^over  of  the  minerals  themselves  can  be  Action  ; 
brought  by  the  person  entitled  to  the  first  vested  estate  of  trover; 
inheritance  in  remainder,  whose  property  they  have  become 
by  the  severance  (rt) ,  or  he  can  bring  an  action  for  damages  trespass ; 
for  trespass  (b),  or  an  action  for  money  had  and  received,  if 
the  produce  has  been  sold  (c) .     Any  person  entitled  to  com-  account ; 
plain  may  bring  an  action  for  an  inquiry  and  account  of  the 
minerals  got  (c/) ;  and  this  is  not  limited  (as  is  the  case  with 
respect  to  timber)  to  cases  where  an  injunction  will  lie, 
mining  being  regarded  as  a  kind  of  trade  or  business  (e). 
The  remainderman,  or  person,  or  one  of  a  number  of  injunction, 
persons,  equitably  entitled  to  the  proceeds  of  sale  of  the 
estate,  is  also  entitled  to  an  injunction  to  restrain  further 


(w)  See  preceding  note. 

(y)  Birch-Wolfe  v.  Birch  (1870),  9 
Eq.  683  ;  39  L.  J.  Ch.  345  ;  23  L.  T. 
216  ;  JIonywooA  v.  Ilonyivood  (1874), 
18  Eq.  306 ;  43  L.  J.  Ch.  652. 

(z)  Greslcy  v.  3[ousley  (1862),  3 
De  G.  F.  &  J.  433;  31  L.  J.  Ch. 
537  ;  6  L.  T.  86  ;  10  W.  R.  222. 

(«)  Clavcring  v.  Clavering  (1729), 
Mosely,  224  ;  Seagram  v.  Knight 
(1867),  L.  R.  2  Ch.  628,  632  ;  36 


L.  J.  Ch.  918,  920. 

{h)  Ibid.;  Bubb  v.  Yelverton  (1870), 
L.  R.  10  Eq.  465 ;  40  L.  J.  Ch.  38  ; 
18  W.  R.  1127,  1146. 

(c)  Seagram  v.  Knight^  above. 

{d)  Ferrand  v.  JFilson  (1845),  4 
Ha.  344,  388;  15  L.  J.  Ch.  11. 

{e)  See  County  of  Gloucester  Bank 
V.  liudry  Merthyr  Colliery  Co.,  [1895] 
1  Ch.  629,  637  ;  64  L.  J.  Ch.  451 ; 
72  L.  T.  375  ;  43  W.  R.  486. 
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Persons 
to  sue. 


waste,  whether  in  progress,  or  only  threatened  or  appre- 
hended (/).  However,  no  injunction  will  be  granted  unless 
there  is  some  real  and  substantial  injury  to  the  inheritance  (</). 

Any  person  with  sufficient  estate  in  reversion  or  remainder 
can  institute  proceedings,  e.g.  : — 

Trustees  to  preserve  contingent  remainders  (h)  ; 

Tenants  for  life,  or  in  remainder  ;  a 

Eemainderman,  although  there  is  an  intermediate  life 

estate  (/)  ;  a 
Jointress;  a 

Contingent  executory  devisee  ;  a 
Grround  lessee  against  an  under-lessee ;  and 
Probably,  a  receiver,  even  without  waiting  for  an  order 
giving  leave,  if  the  case  is  urgent  (A* ) . 


Limitation 
or  loss  of 
remedy. 


An  action  in  the  nature  of  trover  or  trespass  abates  on  the 
death  of  the  wrongdoer,  and  such  an  action  cannot  be  main- 
tained against  his  representatives,  because  Actio  personalis 
morihir  cum  persona.  To  sustain  an  action  against  the  estate 
of  a  deceased  wrongdoer,  it  is  necessary  to  show  that  property 
has  been  appropriated,  or  that  the  proceeds  or  value  of  pro- 
perty have  been  added  to  the  estate  of  the  deceased  wrong- 
doer (/),  or  that  there  has  been  the  breach  of  an  express  or 
implied  obligation  {m) . 

If  the  instrument  imposed  a  duty  not  to  waste,  an  action 
can  be  brought,  within  six  months  after  the  executorship  com- 
mences, in  respect  of  waste  committed  within  six  calendar 
months  before  the  death  {n). 

Where  the  estate  and  interest  of  the  wrongdoer  have  ter- 


(/)  Vino-  V.  Vaughan  (1840),  2 
Beav.  466. 

(^7)  Boherty  v.  Allman  (1878),  3 
A.  C.  720,  721  ;  39  L.  T.  129  ;  26 
W.  R.  513  ;  Jud.  Act,  1873,  s.  25  (8)  ; 
Kehoe  v.  Lansdoivne,  [1893]  A.  C. 
451. 

(A)  Garth  v.  Cotton  (1750),  2  L.  C. 
970. 

(i)  Birch-Wolfe  v.  Birch  (1870), 
9  Eq.  683  ;  39  L.  J.  Ch.  345. 

{k)  Nangle  v.  FingU  (1824),  1 
Hogan,  142. 


{I)  PhiUips  V.  Eomfray  (1883),  24 
C.  D.  439  ;  52  L.  J.  Ch.  833  ;  ap- 
proved, PhiUips  V.  Homfray,  [1892] 
1  Ch.  465  ;  61  L.  J.  Ch.  210 ;  66 
L.  T.  657. 

(?m)  Per  Cotton,  L.  J.,  Batthyany 
V.  Walford  (1887),  36  C.  D.  279  ;  56 
L.  J.  Ch.  881  ;  57  L.  T.  206  ;  35 
W.  R.  814. 

{n)  3  &  4  Will.  4,  c.  42,  s.  2; 
IFood/iousev.  Wal/cer {18S0),  5  Q.B.D. 
404 ;  49  L.  J.  Ch.  609  ;  42  L.  T. 
770  ;  28  W.  R.  765. 
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minated  before  action,  he  will  not  be  personally  liable  either 
to  an  injunction  or  to  an  account  (o). 

If  the  owner  of  the  inheritance  is  not  under  disabilities,  the 
Statute  of  Limitations  begins  to  run  from  the  time  when  the 
legal  waste  was  committed  ;  after  the  expiration  of  six  years 
his  remedy  is  barred  {})). 

If,  however,  the  owner  of  the  inheritance  were  an  infant, 
time  would  only  begin  to  run  from  the  day  he  attained 
twenty- one  {q)  ;  and  if  a  tenant  for  life  who  had  committed 
waste  became  his  administrator,  the  running  of  the  statute 
would  be  suspended  during  the  administration  [q) . 

Apparently,  an  action  for  account  can  be  brought  within 
twelve  years  from  the  time  when  the  estate  of  the  plaintiff 
vested  in  possession  where  compensation  is  claimed  for 
equitable  waste  (s). 

Where  no  Statute  of  Limitation  applies,  directly  or 
analogously  (/),  then,  in  view  of  the  difficulty  of  ascertaining 
the  facts  long  after  mines  have  been  worked,  delay  in  bringing  Delay, 
the  claim  will  be  a  bar  to  relief,  if  the  claimant  has  been  in 
possession  of  the  facts  for  a  long  period  [a).  Acquiescence  or  Acquiescence, 
release  will  also  debar  from  relief  as  respects  minerals 
abstracted,  but  will  not  establish  a  right  to  continue  improj)er 
workings,  or  preclude  the  remainderman  from  applying,  at  any 
time,  for  an  injunction  to  restrain  further  working  (r). 

In  an  action  to  recover  profits  of  coal  wrongfully  taken,  the  Interest 
Court  will,  at  the  trial  (but  not  subsequently)  make  the  estate 
of  the  deceased  wrongdoer  liable,  not  only  for  the  amount  of 
profits  actually  received,  but  also  for  interest  thereon  at 
4  per  cent,  from  the  death  of  the  wrongdoer  {iv) ,  although, 
strictly  speaking,  it  can  be  ordered  from  the  date  of  the 
wrongful  working  (x) . 

(o)  Birch-Wolfe   v.  Birch  (1870),  {t)  Barry  \.  Barry  (1820),  1  J.  & 

9  Eq.  683  ;  39  L.  J.  Ch.  345  ;  EUas  W.  651. 

y.  Griffith,  below.  (?<)  Harconrt  v.    White  (1860),  30 

{p)  Higgenbotham     v.     llav:hins  L.  J.  Ch.  681 ;  28  Beav.  303. 

(1872),  7  Ch.  676;   41  L.  J.  Ch.  {v)  Leeds  y .  AmherU.^hoyQ;  Bash- 

828  ;  27  L.  T.  328  ;  Birch-  Wolfe  v.  icood  v.  Magnlac,  [1891]  3  Ch.  p.  387  ; 

Birch,  above.  Blias  v.  Grlifith  (1878),  8  C.  D.  521  ; 

(ry)  Seagram  v.  Knight  (1867),  L.  R.  38  L.  T.  871  ;  26  W.  R.  869  ;  4  A.  C. 

2  Ch.  628;  36  L.  J.  Ch.  918;   15  454. 

W.  R.  1152.   •  (w)  ThiMips  V.  Homfray,  [1892]  1 

(s)  Leeds  [Duhe)  v.  Amherst  {Earl)  Ch.  465. 

(1846),  2  Phil.  117  ;  16  L.  J.  Ch.  5.  {x)  Duke  of  Leeds  v.  Amherst,  Qho\e; 
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Allowances. 


Compensation 
received 
from  Btatu- 
tory  under- 
takers. 


Realisation 
of  mines  left 
for  several 
persons  in 
succession. 
Howe  V. 
Dartmouth. 


Enjoyment 
in  specie. 


Interest  is  granted  so  as  to  avoid  costly  inquiries  and 
accounts,  the  parties  generally  being  related,  the  Court  there- 
fore dealing  in  a  liberal  manner  towards  the  estate  of  the 
wrongdoer  {y) . 

In  the  account,  allowance  will  be  made  for  the  principal 
moneys  of  incumbrances  (if  any)  paid  off  by  the  wrongdoer, 
but  nothing  for  repairs  or  improvements  made  to  the 
estates  (y) . 

Where  compensation  is  received  from  a  railway  company, 
or  other  public  body,  in  respect  of  coal  left  unworked  for 
support  of  a  railway  or  public  works,  the  Court  is  bound, 
under  sect.  74  of  the  Lands  Clauses  Act,  1845,  to  consider 
all  the  circumstances;  but  where  the  coal,  in  respect  of 
which  the  money  is  paid,  is  of  such  limited  extent  that  it 
possibly  or  probably  would  have  been  gotten  during  the 
lifetime  of  a  tenant  for  life,  he  will  be  entitled  to  the  whole 
of  it  (s). 

Where  mines  or  quarries  are  comprised  in  a  residuary 
bequest  of  property  to  persons  in  succession,  then,  although 
there  is  no  trust  for  conversion,  it  is  the  duty  of  the  executors 
and  trustees  to  convert  and  invest  the  proceeds,  in  2f  per 
cent.  Consols,  or  other  authorised  securities  {a) .  The  rule  is 
applicable  to  property  of  a  wasting  or  perishable  kind  {h) ; 
and,  in  favour  of  the  tenant  for  life,  to  reversionary  pro- 
perty (c) .  But  the  rule  will  not  apply  if  there  be  an  express 
or  implied  expression  of  intention  by  the  testator  that  the 
property  is  to  be  enjoyed  in  specie  {d).  The  intention  that 
there  is  to  be  enjoyment  in  specie  may  be  express  (e),  or 
inferred  from  mines  (with  or  without  other  property)  being 
specifically  devised  or  bequeathed,  or  otherwise  inferred  from 
the  terms  of  the  whole  will  (/),  or  from  a  direction  to  con- 


Bagot  V.  Bagot  (1863),  33  L.  J.  Ch. 
116  ;  32  Beav.  509.  And  see  PMUips 
V.  Homfray,  [1892]  1  Ch.  465. 

{y)  Bagot  v.  Bar/ot,  above.  Put 
see  Birch-  Wolfe  v.  Birch  (1870),  9  Eq. 
683;  39  L.  J.  Ch.  345. 

(z)  Re  Barrvngton  (1886),  33  C.  D. 
527  ;  55  L.  T.  87. 

{a)  Hoive  v.  JJartmouth  (1802),  7 
Ves.  137  ;  6  R.  R.  96. 

{b)  Lord  V.  Jflghfrnck  (1857),  6  H. 


L.  Ca.  217  ;  26  L.  J.  Ch.  825. 

(c)  WUJcinson  v.  Duncan  (1857),  23 
Bea.  469  ;  26  L.  J.  Ch.  495  ;  Mac- 
donald  v.  D-vine  (1878),  8  C.  D.  112  ; 
47  L.  J.  Ch.  494. 

{(1)  Thurshi  V.  Thursby  (1875),  19 
Eq.  406  ;  44  L.  J.  Ch.  289. 

{e)  Pickering  v.  Pickering  (1839),  4 
My.  &  C.  289  ;  8  L.  J.  Ch.  336. 

(/)  Morgan  v.  Morgan  (1851),  14 
Beav.  72 ;  20  L.  J.  Ch.  109. 
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vert  at  a  particular  time,  such  as  the  death  of  the  tenant  for 
life  (g),  or  from  a  direction  that  the  trustees  may  sell  at  their 
discretion  {h).  Where  trustees  defer  the  sale  pursuant  to 
power  given  for  that  pm-pose,  and  there  is  a  direction  to  pay 
the  rents  and  profits  of  any  portion  not  converted  to  the 
tenant  for  life,  he  will  be  entitled  to  the  profits  of  an  open 
mine  uctil  realization  (/).  An  absolute  power  to  postpone 
sale  involves  the  power  to  carry  on  the  testator's  business 
during  the  period  of  postponement,  and  the  tenant  for  life 
takes  the  profits  until  sale  {I') .  So,  generally,  where  there 
are  words  importing  enjoyment  of  the  property  in  the  state 
in  which  the  testator  left  it  at  his  death,  or  directions  as 
to  conversion  inconsistent  with  conversion  taking  place  on 
the  death  of  the  testator  (/) . 

Where  a  testator  entitled  to  real  estate  and  leasehold  Sufficient 
collieries  devised  all  his  real  estate  and  all  his  leasehold  and 
j)ersonal  estates  to  trustees  for  persons  in  succession,  and 
2)0uer  was  given  to  the  trustees,  in  case  they  should  deem  it 
beneficial,  to  continue  the  collieries,  and  either  to  increase  or 
abridge  the  business  thereof,  and  to  procure  any  lease  of  the 
collieries  to  be  renewed,  and  to  continue  the  business  after 
such  renewal,  the  Court  held  that  the  testator  intended  the 
tenants  for  life  to  enjoy  the  profits  of  the  collieries  in  specie, 
especially  as  the  tenant  for  life  of  one  moiety — an  unmarried 
daughter — had  power  to  appoint  part  of  the  ^'  rents,  profits 
and  annual  income  "  of  her  moiety  to  a  surviving  husband  {m). 
The  mere  circumstance  that  there  are  trustees  will  not 
affect  the  rights  of  the  tenant  for  life,  if  otherwise  clear  (m) . 

The  burden  of  shewing  that  conversion  is  not  to  take 
place  is  upon  the  person  who  says  the  rule  ought  not  to  have 
effect  {n). 

Where  lands  have  been  settled  upon  trust  for  sale,  the  Capitaliza- 

tion. 

(/.•)  Be  Croivther,  [1895]  2  Ch.  56  ; 
64  L.  J.  Ch.  537 ;  72  L.  T.  762  :  43 
W.  R.  571. 

[1)  Thesiger,  L.  J.,  in  Macdonald 
V.  Irvine  (1878),  8  Ch.  D.  101  ;  47 
L.  J.  Ch.  494,  502. 

{m)  Thursby  v.  Thurshy  (1875),  19 
Eq.  395  ;  44  L.  J.  Ch.  289  ;  32  L.  T. 
187  ;  23  W.  R.  500. 

(w)  Macdoncdd  v.  Irvine,  above. 


{g)  Gray  v.  diggers  (1880),  15  C.  D. 
74;  49  L.  J.  Ch.  819. 

(A)  Howey.  Eowe  (1848),  29  B.  276  ; 
17  L.  J.  Ch.  357. 

(i)  Miller  v.  Miller  (1872),  13  Eq. 
263  ;  41  L.  J.  Ch.  291  ;  20  W.  R. 
324  ;  In  re  Chancellor  {18Si) ,  26  C.  D. 
42  ;  53  L.  J.  Ch.  443;  51  L.  T.  33; 
32  W.  R.  465. 
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rents  in  the  meantime  to  go  in  the  same  way  as  though  the 
sale  were  actually  made,  the  life  owner  of  the  income  is  not 
entitled  to  any  part  of  the  mining  rents  as  such,  but  only  to 
the  income  of  the  rents  as  capitalized  (o) ,  unless  the  settlor 
has  expressed  an  intention  to  the  contrary,  or  unless  at  the 
time  of  the  settlement  the  mines  were  opened,  and  there  is 
nothing  in  the  instrument  to  prohibit  it  (p). 

An  undivided  share  of  profit  standing  to  the  credit  of  a 
partner  in  a  colliery,  at  his  death,  will  be  treated  as  capital, 
and  not  as  income  payable  to  the  tenant  for  life  constituted 
by  his  will  {q) . 

Minerals  actually  gotten  or  severed  by  tenant  for  life 
devolve  on  his  death  to  his  personal  representative,  and  not 
to  the  remainderman  (r). 

In  a  case  where,  by  reason  of  debts,  it  was  necessary  to  con- 
vert a  mining  property  within  a  year  from  the  death  (such 
necessity  overriding  a  bequest  under  which  the  property  could 
have  been  enjoyed  in  specie  had  the  circumstances  been 
different),  the  Court  directed  the  value  to  be  ascertained  by 
bringing  into  account  the  aggregate  amounts  of  net  yearly 
profits,  reckoning  such  amounts  as  deferred  payments  ac- 
cruing due  respectively  at  the  termination  of  the  several 
years  in  which  they  were  realized  (s) . 

Where  a  legatee  acts  as  sole  executor  and  trustee,  he  can- 
not make  a  profit  as  against  other  legatees  (s) . 

Where  a  residue  is  bequeathed  with  directions  to  convert 
and  invest  it  for  the  benefit  of  persons  in  succession,  and  the 
income  before  conversion  is  not  expressly  or  implicitly  appro- 
priated, the  legatee  for  life  takes  the  income,  from  the 
testator's  death,  of  such  part  of  the  residue  as  consists  of 
securities  authorized  by  the  Court,  or  by  the  will ;  but  as  to 
such  part  as  ought  to  be  converted,  the  legatee  for  life  will  be 
entitled,  from  the  death  of  the  testator,  to  the  dividend  on  so 
much  2  J  per  cent.  New  Consols  as  could  have  been  purchased 


(o)  In  re  Ridge  (1886),  55  L.  J.  Ch. 
265.  So  held  upon.  Settled  Land 
Act,  1882,  ss.  2,  6,  11,  63. 

{p)  See  Lovat  v.  Leeds  (1862),  2  Dr. 
&  Sm.  75  ;  10  W.  R.  398. 

(fi)  Straker  Y.  Tft^sw?  (1871),  L.  R. 


6  Ch.  503  ;  40  L.  J.  Ch.  630  ;  24 
L.  T.  763  ;  19  W.  R.  761. 

(r)  Stuart  v.  Sicte  (1813),  1  Dow, 
H.  L.  73,  86. 

(s)  Wightwick  v.  Lord  (1857),  6 
H.  L.  Ca.  217  ;  26  L.  J.  Ch.  825  ; 
3  Jur.  N.  S.  699  ;  5  W.  R.  713. 
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with  the  proceeds  of  such  residue  if  it  had  been  converted  at 
the  end  of  a  year  from  the  testator's  death  (t) . 

Where  the  property  is  not  capable  of  immediate  conversion 
without  loss,  then  the  rule  is  for  the  value  at  testator's  death 
to  be  estimated,  by  competent  persons,  within  twelve  months, 
and  to  give  the  legatee  for  life  4  per  cent,  or  other  reasonable 
rate  upon  it  fi'om  the  death,  and  the  residue  is  accumulated 
and  added  to  corpus  (u). 

Where  a  testator  devised  his  residue  upon  trust  to  convert, 
with  power  to  postpone  conversion  for  twenty-one  years,  and 
with  a  du-eetion  that  the  surplus  income  of  the  unconverted 
estate  during  the  twenty-one  years,  and  all  accumulations 
thereof  should  go  in  augmentation  of  capital.  The  residue 
was  settled  on  trusts  for  tenants  for  life  and  remaindermen. 
The  trustees  under  powers  in  the  will  granted  a  mining  lease, 
and  retained  the  leased  property  unconverted  for  more  than 
twenty-one  years  ;  it  was  held  that  the  rents  and  royalties 
received  under  the  mining  lease  during  the  twenty- one  years 
ought  to  be  invested,  and  that  the  income  therefrom  ought 
to  be  invested  and  accumulated :  also,  that  after  the  twenty-one 
years,  the  tenants  for  life  of  settled  shares  in  the  residue  were 
entitled  to  receive,  out  of  the  rents  and  royalties,  such  an  annual 
sum  as,  in  the  opinion  of  the  Court  would  under  all  the  circum- 
stances of  the  case,  be  a  fail'  equivalent  for  the  annual  income 
that  would  have  resulted  if  the  estate  had  been  converted  {v) . 

Where  a  rent  charge  is  directed  to  issue  out  of  the  income  Contribution 
of  mineral  property  and  agricultural  property,  the  two  must  agScidtural 
contribute  in  proportion  to  the  actual  income  from  year  to  and  mineral 
year,  and  not  in  proportion  to  the  capitalized  value,  notwith- 
standing  that  the  capitalized  value  of  the  mineral  property 
may  be  less  than  that  of  the  agricultural  property  {iv) . 

The  Apportionment  Act,  1870,  applies  to  mining  rents  and  Apportion- 
royalties,  either  where  the  instrument  creating  the  life  interest  ^^0^°^ 

{t)  Allhusen  v.  Mitchell  (1867),  4  678;   Brown  v.  Gellathj  (1867),  2 

Eq.  295;  36  L.  J.  Ch.  929;  Marshall  Ch,  751  ;  17  L.  T.  131  ;   15  W.  R. 

V.  CVot^-^Aer  (1876),  2  C.  D.  199;  23  1188. 

W.  R.  210  ;  Ee  mil  (1881),  50  L.  J.  {v)  Wentworthy.  Wentivorth,  [1900] 

Ch.  551.  A.  C.  163. 

(w)  Gibson  V.          (1802),  7  Ves.  {iv)  Leyy.  Ley  (1868),  L.  R.  6  Eq. 

89;   Meyer  v.  Simonsen   (1852),   5  175;  37  L.J.  Ch.  328;   18  L,  T. 

De  G.  &  Sm.  723  ;  21  L.  J.  Ch.  120. 
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bears  date  after  the  statute,  or  where  the  lease  in  respect  of 
which  the  apportionment  arises,  bears  date  after  the  statute  : 
and  consequently  rents  are  apportionable,  between  tenant  for 
life  and  remainderman,  where  a  lease  dated  after  the  Act  is 
granted  under  a  power  in  a  settlement  executed  before  the 
Act  (x). 

Fixtures  between  the  personal  representative  of  a  tenant  in  tail 

life-tenant.     or  tenant  for  life,  and  the  person  taking  in  remainder, 
fixtures  erected  by  the  life-tenant  belong  to  his  personal  re- 
presentative and  not  to  the  remainderman  (y). 
Mining  plant,      Where  coUieries  are  left  to  a  tenant  for  life  this  is  not  the 
will  to\enant        of  a  business  upon  trusts  so  as  to  make  him  liable  for  the 
for  life.         value  of  the  stock  handed  to  him.     As  regards  plant, 
machinery,  and  fixtures,  he  is  donee  of  consumable  chattels, 
and  is  entitled  to  hold  and  enjoy  them.    He  is  not,  nor  are 
his  executors,  accountable  for  such  things  as  are  worn  out,  but 
he  and  his  estate  are  liable  for  the  value  of  things  broken  up 
by  him  :  the  circumstance  that  he  does  not  choose  to  work  the 
collieries,  or  that  they  cannot  be  worked  at  a  profit,  does  not 
justify  his  destroying  plant  and  fixtures  (z). 

Workshops  and  buildings  of  a  permanent  nature  cannot  nor 
can  anything  be  removed  which  involves  destruction  of  or  great 
damage  to  the  land  as  distinguished  from  disturbance  of  the 
soil  (z) . 

(B)  Dispositions  under  Settled  Estates,  and  Lands 
Clauses,  Acts. 

At  common  law  a  tenant  for  life  could  not  sell,  and  beyond 
the  term  of  his  own  life,  he  could  not  lease.  But  this  restric- 
tion has  been  modified.  Sometimes  settlements  or  wills  give 
the  tenant  for  life  {a)  or  trustees,  express  powers  of  leasing, 
and  sometimes  they  give  to  trustees  express  powers  of  sale. 
Under  Settled  The  Settled  Estates  Act,  1856,  repealed  and  re-enacted 
^8^77*®^         with  extension  by  the  Settled  Estates  Act,  1877,  gave  statutory 

{x)  Lleivelhjn\.  Hons  {1866),  L.B,.  113;   lawton  v.  Laivton   (1743j,  3 

2  Eq.   27;    35  Beav.   591.     See  Atk.  13. 

>S'^.  Auhyn  v.  St.  Aubyn  (1861),  1  Dr.  {z)  War d\. Dudley  {Countesi)  (1887), 

&  Sm.  611  ;  30  L.  J.  Ch.  917,  on  57  L.  T.  20. 

Apportionment  Act,  1834.  {a)  Jegon  v.  Vivian  (1866),  L.  R. 

1  C.  P.  9;  35  L.  J.  C.  P.  73:  14 

{y)  Dudley  v.  Ward  (1751),  Amb.  W.  R.  227. 
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powers  of  sale  and  leasing,  but,  although  the  latter  Act  has 
not  been  repealed,  it  has  to  a  large  extent  been  superseded  by 
the  Settled  Land  Acts,  1882  to  1890,  which  form  the  Magna 
Gharta  of  tenants  for  life.  These  will  be  dealt  with  in 
order. 

A  tenant  for  life  under  a  settlement  by  deed  or  will  made  Settled 
after  1st  November,  1856  (^),  may,  without  any  application  to  1377  (40  Vict. 
the  Court,  and  so  as  to  be  valid  against  his  successors  in  estate,  ^-  i^)- 
grant  leases  of  open  mines  if  impeachable  of  waste,  or  of 
open  or  unopened  mines  if  not  impeachable  of  waste,  and 
may  appropriate  the  rents  and  royalties  for  his  own  benefit, 
provided  the  term  does  not  exceed  twenty-one  years,  and 
that  the  lease  complies  with  the  statutory  requirements  (c). 
Even  now,  where  it  is  possible  to  work  and  get  coal 
within  a  term  of  twenty-one  years,  it  may  occasionally  be 
found  desirable  to  resort  to  this  power  under  the  Settled 
Estates  Act,  1877,  as  it  will  not  then  be  incumbent  on  the 
tenant  for  life  to  capitalize  three-fourths  or  one-fourth  of  the 
rents  (according  as  his  life  estate  is  impeachable  or  not 
impeachable  of  waste),  as  has  to  be  done  where  the  lease  is 
granted  in  reliance  on  the  Settled  Land  Act,  1882  (cl). 

Sect.  46  of  the  Settled  Estates  Act,  1877,  however,  does 
not  apply  to  a  case  where  trustees  have  the  management  of 
an  estate  of  which  they  pay  the  net  annual  rents  to  the  tenant 
for  life  {e) . 

If  a  tenant  for  life  impeachable  of  waste  should  purport  to 
grant  a  lease  of  a  neiv  mine,  it  will  contravene  the  Act,  and 
the  remainderman  can  get  it  set  aside,  on  coming  into  the 
estate  (/). 

Under  the  Settled  Estates  Act,  1877,  the  High  Court  has  Sale, 
power  to  authorize  sales  of  settled  estates  or  any  minerals 
apart  from  surface  (^/),  and  also  mining  leases  of  open  or  Leases, 
unopened  mines  whether  involving  waste  or  not,  or  leases  of 

{b)  Sect.  57.  20  Eq.  297  ;  44  L.  J.  Ch.  727  ;  33 

{c)  Sect.  46.    And  see  sect.  54,  as  ^-  T.  89,  per  Jessel,  M.R. 
to  incumbrances,  and  sect.  56,  as  to         (/)  See  Davics  v.  Bavies  (1888), 

copyholds.  L-       38  C.  D.  499  ;  58  L.  T.  574.^ 

/  A         „   +    1 1        a  4.^1  1  T     1         {(/)  Sects.    16,    19  ;    Re  llallms 

[a)  bee  sect.  11  of  Settled  Land  -uZ^'.    /■,Qnc,\  q  n-^  lor.  qh  t  t 

Ar.+    1Q80.    rv.         r'j.^..*^.    nnnm  ^.s^aif^s  (1862),  3  Gill.  126    30  Li.  J. 

tk  «n/  '  ^    '  ^     ^  Ch.  929  ;  4  l!  T.  435  ;  9  W.  R.  588 ; 

Jte  Milward's  Estate  (1868),  L.  R.  6 

{e)  Taylor  v.  Taylor  (1875),  L.  R.  Eq.  248;  16  W.  R.  1078. 
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wayleaves,  or  other  rights  or  easements,  for  a  term  not  ex- 
ceeding forty  years  or  longer  where  usual  and  beneficial  (h). 

Where  the  life  tenant  or  limited  owner  is  entitled  to  work 
for  his  own  benefit,  then,  in  the  case  of  a  lease  granted  by 
leave  of  the  Court,  one-fourth  of  the  rent  is  to  be  set  aside, 
and  otherwise  three-fourths  (^). 

The  Act  contains  provisions  as  to  the  contents  of  leases, 
and  procedure  and  other  things  for  carrying  out  sales  and 
leases,  but  as  it  is  almost  entirely  superseded  by  the  Settled 
Land  Acts,  1882  to  1890,  under  which  the  tenant  for  life  is 
empowered  to  do  many  things  without  application  to  the 
Court,  it  is  considered  to  be  unnecessary  to  set  out  such  pro- 
visions here  at  length. 
Under  Lands  A  tenant  for  life  can  sell  and  convey  minerals  apart  from 
1845.  '  sm^face  under  the  powers  given  by  the  Lands  Clauses  Consoli- 
dation Act,  1845,  for  the  purposes  of  public  undertakings  (/t) . 

But,  assuming  that  the  minerals  are  not  in  lease  at  the 
time,  he  will  only  be  entitled  to  the  income  of  the  proceeds 
as  invested  (/),  and  cannot  have  the  capital  apportioned,  on 
the  ground  that  he  is  not  impeachable  of  waste,  or  that  in  all 
probability  he  would  during  his  life  have  worked  out  the 
minerals  in  question,  or  that  he  could  certainly  have  worked 
part  in  the  interval  between  the  notice  given  to  the  under- 
takers and  the  date  of  conveyance  (/). 

If,  however,  the  minerals  taken  by  the  public  body  are  in 
lease  at  the  time  then  the  Court  has  power  to  direct  how  the 
proceeds  shall  be  dealt  with  ()n) ,  so  as  to  give  to  the  parties 
interested  the  same  benefit  as  they  would  have  had  from  the 
lease ;  and,  if  the  minerals  would  probably  have  been  worked 
in  the  lifetime  of  the  limited  owner,  the  Court  will  direct 
payment  to  him  of  the  whole  proceeds  (^^). 


(h)  Sect.  4  ;  Jlorris  v.  Hhydydefcd 
Colliery  Co.  (1859),  3  H.  &  N.  885  ; 
28  L.  J.  Ex.  119  ;  7  W.  R.  95  ;  Re 
Meveley's  Settled  Estates  (1863),  32  L. 
J.  Ch.  812  ;  8  L.  T.  450  ;  11  W.  R. 
744. 

(i)  Settled  Estates  Act,  1877,  s.  4, 
condition  3.  This  provision  does  not 
apply  to  leases  under  sect.  46 ;  see 


p.  37,  ante. 

ijc)  8  Vict.  c.  18,  s.  7. 

[l)  Sects.  69,  70  ;  Re  Robinson'' s 
Settlement  Trusts,  [1891]  3  Ch.  129  ; 
65  L.  T.  244. 

[m)  Lands  Clauses  Act,  1845  (8 
Vict.  c.  18),  s.  74. 

(w)  Re  Barrington  (1886),  33  C.  D. 
523  ;  55  L.  T.  87. 
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(C)  Dispositions  under  the  Settled  Land  Acts. 

The  Settled  Land  Acts,  1882  to  1890  (o),  are  intended  to  Settled  Land 
give  to  the  tenant  for  life,  or  other  limited  owner,  for  the  time 
being,  power  to  dispose  or  deal  with  the  settled  land  in  the 
same  way  as  though  he  were  a  prudent  owner  absolutely 
entitled,  the  capital  or  corpus  being  preserved  for  the  benefit 
of  the  persons  subsequently  entitled. 

For  the  purposes  of  the  Acts,  "mines  and  minerals  mean  "Mines  and 
mines  and  minerals  w^hether  already  opened  or  in  work  or  not,  "^i'^®^^^^- 
and  include  all  minerals  and  substances  in,  on,  or  under  the 
land,  obtainable  by  underground  or  by  surface  working ;  and 
mining  purposes  include  the   sinking  and  searching  for,  "Mining^ 
winning,  working,  getting,  making  merchantable,  smelting  P^^P^^®^* 
or  otherwise  converting  or  working  for  the  purposes  of  any 
manufacture,  carrying  away,  and  disposing  of  mines  and 
minerals,  in  or  under  the  settled  land,  or  any  other  land,  and 
the  erection  of  buildings,  and  the  execution  of  engineering 
and  other  works,  suitable  for  those  purposes ;  and  a  mining  "  Mining 
lease  is  a  lease  for  any  mining  pui-pose  or  purposes  connected  ^®^^®* ' 
therewith,  and  includes  a  grant  or  licence  for  any  mining 
purposes  "  (i?). 

"  A  tenant  for  life  (i)  May  sell  the  settled  land,  or  any  part  Powers  to 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over  Jo^seii^  &c  ^^^^ 
or  in  relation  to  the  same  {q) ;  and  (ii)  "Where  the  settlement 


(r>)  45  &  46  Vict.  c.  38 ;  47  &  48 
Vict.  c.  18  ;  50  &  51  Vict.  c.  30 ;  52 
&  53  Vict.  c.  36  ;  53  &  54  Vict.  c.  69. 

{p)  Settled  Land  Act,  1882,  s.  2 
(10),  (iv). 

Definitions  are  given  in  sect.  2  of 
the  Settled  Land  Act,  1882,  and 
reference  may  be  made  to  the  follow- 
ing cases : — 

*'  Settlement."      In     re  Mundi/s 
Settled  Estates,  [1891]  1  Ch.  399  ; 

60  L.  J.  Ch.  273 ;  63  L.  T.  311  ; 

39  W.  R.  209;  In  re  Bijng's 
Settled  Estates,  [1892]  2  Ch.  219  ; 

61  L.  J.  Ch.  511 ;  66  L.  T.  754; 

40  W.  E,.  457  ;  In  re  Tibbits, 
[1897]  2  Ch.  149  ;  66  L.  J.  Ch. 
660;  77L.  T.  88;  46  W.  R.  3; 
Ailesbtiry  v.  Iveagh,  [1893]  2  Ch. 


345  ;  62  L.  J.  Ch.  713 ;  69  L.  T. 
101  ;  41  W.  R.  644  ;  In  re 
KnowW  Settled  Estates  (1885), 
27  C.  D.  707;  54  L.  J.  Ch. 
264;  51  L.  T.  655;  33  W.  R. 
364. 

"Tenant  for  life."  Ee  Jones  (1884), 
26  C.  D.  741  ;  53  L.  J.  Ch.  807; 
50  L.  T.  466  ;  32  W.  R.  735  ; 
Re  Clitheroe  (1886),  31  C.  D. 
135  ;  55  L.  J.  Ch.  107  ;  53 
L.  T.  733  ;  34  W.  R.  169  ;  Re 
Morgan  (1883),  24  C.  D.  114  ; 
53  L.  J.  Ch.  85  ;  48  L.  T.  964; 
31  W.  R.  948. 

"Trustees."    Re  Morgan,  ahoy e. 

(q)  Cardigany.  Curzon  -  Hoive  {188i), 
30  C.  D.  531  ;  55  L.  J.  Ch.  71  ;  53 
L.  T.  704  ;  33  W.  R.  886. 
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comprises  a  manor,  may  sell  the  seignory  (r)  of  any  freehold 
land  within  the  manor,  or  the  freehold  and  inheritance  of  any 
copyhold  or  customary  land,  parcel  of  the  manor,  with  or 
without  any  exception  or  reservation  of  all  or  any  mines  or 
minerals,  or  of  any  rights  or  powers  relative  to  mining  pur- 
poses, so  as  in  every  such  case  to  effect  an  enfranchisement ; 
and  (iii)  May  make  an  exchange  of  the  settled  land  for  other 
land  ....  and  (iv)  May  concur  in  making  partition"  («). 

"  On  a  sale,  exchange,  or  partition,  any  restriction  or  reser- 
vation with  respect  to  building  on  or  other  user  of  land,  or 
with  respect  to  mines  and  minerals,  or  with  respect  to  or  for 
the  purpose  of  the  more  beneficial  working  thereof,  or  with 
respect  to  any  other  thing,  may  be  imposed  or  reserved  and 
made  binding,  as  far  as  the  law  permits,  by  covenant,  condi- 
tion, or  otherwise,  on  the  tenant  for  life  and  the  settled  land, 
or  any  part  thereof,  or  on  the  other  party  and  any  land  sold 
or  given  in  exchange  or  on  partition  to  him  "  {t). 

"  On  an  exchange  or  partition,  any  easement,  right,  or 
privilege  of  any  kind  may  be  reserved,  or  may  be  granted 
over  or  in  relation  to  the  settled  land  or  any  part  thereof,  or 
other  land,  or  an  easement,  right,  or  privilege  of  any  kind 
may  be  given  or  taken  in  exchange,  or  on  partition  for  land 
or  for  any  other  easement,  right  or  privilege  of  any  kind  "  (u). 
"  A  tenant  for  life  may  lease  the  settled  land,  or  any  part 
toXase^°^  thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over 
or  in  relation  to  the  same,  for  any  purj)ose  whatever,  ivhether 
involving  waste  or  not,  for  any  term  not  exceeding  .  .  .  . 
(ii)  in  case  of  a  mining  lease,  sixty  years  "  {uu). 

A  lease  of  the  surface,  excepting  the  mines  and  minerals 
beneath  it,  or  of  the  mines  and  minerals  without  the  surface, 
may  be  made  by  a  tenant  for  life  under  the  powers  of  the 
Settled  Land  Act,  1882,  s.  6  (t'),  or  under  powers  contained 
in  a  settlement  authorizing  building  leases  and  also  autho- 
rizing mining  leases  {vv). 


Easements 
on  exchange 
or  partition. 


Power  for 


(r)  Baring  v.  Abingdon^  [1892]  2 
Ch.  374  ;  62  L.  J.  Ch.  105  ;  67  L.  T. 
6  ;  41  W.  R.  22. 

(s)  Settled  Land  Act,  1882,  s.  3. 

{t)  Sect.  4. 

\u)  Settled  Land  Act,  1890  (53  & 
64  Vict.  c.  69),  8.  5. 


{uu)  Settled  Land  Act,  1882,  s.  6. 

[v)  In  re  Gladstone,  [1900]  2  Ch. 
101,  C.  A,  (overruling  In  re  Newell 
&;  NevilVs  Contract,  [1900]  1  Ch.  90, 
Kekewich,  J.). 

{vv)  In  re  Duke  of  Rutland'' s  /Settled 
Estates,  [1900]  2  Ch.  206. 
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"  (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  take  Begulations 
effect  in  possession  (w)  not  later  than  twelve  months  after  its  leas^s^^"^^ 
date.  (2.)  Every  lease  shall  reserve  the  best  rent  (iv)  that  generally, 
can  reasonably  be  obtained,  regard  being  had  to  any  fine  taken, 
and  to  any  money  laid  out  or  to  be  laid  ont  for  the  benefit  of 
the  settled  land,  and  generally  to  the  circumstances  of  the 
case.  (3.)  Every  lease  shall  contain  a  covenant  by  the  lessee, 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on  the 
rent  not  being  paid  within  a  time  therein  specified  not  exceed- 
ing thirty  days  {x).  (4.)  A  counterpart  of  every  lease  shall 
be  executed  by  the  lessee  and  delivered  to  the  tenant  for  life ; 
of  which  execution  and  delivery  the  execution  of  the  lease  by 
the  tenant  for  life  shall  be  sufficient  evidence.  (5.)  A  state- 
ment, contained  in  a  lease  or  in  an  indorsement  thereon, 
signed  by  the  tenant  for  life,  respecting  any  matter  of  fact  or 
of  calculation  under  this  Act  in  relation  to  the  lease,  shall,  in 
favour  of  the  lessee  and  of  those  claiming  under  him,  be 
sufficient  evidence  of  the  matter  stated"  (?/). 

(1.)  In  a  mining  lease  (i)  The  rent  maybe  made  to  be  Regulations 
ascertainable  by  or  to  vary  according  to  the  acreage  worked,  mining  ^ 
or  by  or  according  to  the  quantities  of  any  mineral  or  sub-  1®^^®^- 
stance  gotten,  made  merchantable,  converted,  carried  away,  or 
disposed  of,  in  or  from  the  settled  land,  or  any  other  land,  or 
by  or  according  to  any  facilities  given  (s)  in  that  behalf ; 
and  (ii)  A  fixed  or  minimum  rent  may  be  made  payable,  with 
or  without  power  for  the  lessee,  in  case  the  rent,  according  to 
acreage  or  quantity,  in  any  specified  period  does  not  produce 
an  amount  equal  to  the  fixed  or  minimum  rent,  to  make  up 
the  deficiency  in  any  subsequent  specified  period,  free  of  rent 
other  than  the  fixed  or  minimum  rent.  (2.)  A  lease  may  be 
made  partly  in  consideration  of  the  lessee  having  executed, 
or  his  agreeing  to  execute,  on  the  land  leased,  an  improve- 
ment authorized  by  this  Act,  for  or  in  connexion  with  mining 
purposes  («). 

"  Where  it  is  shoivn  to  the  Court  with  respect  to  the  district  Variation  of 

building  or 

{w)  Sutherland  v.  Sutherland,  \\%^2>']         {y)  Settled  Land  Act,  1882,  s.  7. 
3  Ch.  169,  192  ;  62  L.  J.  Ch.  946  ;         ,  \  -n    -n    7     /-.o^ox    -.i  w  -o 
69  L.  T.  i86;  42  W.  R.  13.  ^'''^'^  (1^^^)'        ^'  ^' 

(x)  Doe  V.  Burrough  (1845),  6  Q.  B.  ' 
229.  {a)  Sect.  9, 


42 


Peesons  concerned  with  Mines. 


mining  lease  in  which  any  settled  land  is  situate,  either  (i)  That  it  is  the 
cSmTtances  custom  foi  land  therein  to  be  leased  or  granted  for  building 
of  district.  or  mining  purposes  for  a  longer  term  or  on  other  conditions 
than  the  term  or  conditions  specified  in  that  behalf  in  this 
Act,  or  in  perpetuity ;  or  '(ii)  That  it  is  difficult  to  make 
leases  or  grants  for  building  or  mining  purposes  of  land 
therein,  except  for  a  longer  term  or  on  other  conditions  than 
the  term  and  conditions  specified  in  that  behalf  in  this  Act, 
or  except  in  perpetuity  ;  the  Court  may,  if  it  thinks  fit, 
authorize  generally  the  tenant  for  life  to  make  from  time  to 
time  leases  or  grants  of  or  affecting  the  settled  land  in  that 
district,  or  parts  thereof,  for  any  term  or  in  perpetuity,  at 
fee-farm  or  other  rents,  secured  by  condition  of  re-entry,  or 
otherwise,  as  in  the  order  of  the  Court  expressed,  or  may,  if 
it  thinks  fit,  authorize  the  tenant  for  life  to  make  any  such 
lease  or  grant  in  any  particular  case.  Thereupon  the  tenant 
for  life,  and,  subject  to  any  direction  in  the  order  of  the 
Court  to  the  contrary,  each  of  his  successors  in  title  being  a 
tenant  for  life,  or  having  the  powers  of  a  tenant  for  life 
under  this  Act,  may  make  in  any  case,  or  in  the  particular 
case,  a  lease  or  grant  of  or  affecting  the  settled  land,  or  pai-t 
thereof,  in  conformity  with  the  order"  (b). 

"  In  a  mining  lease  (i)  The  rent  may  be  made  to  vary 
according  to  the  price  of  the  minerals  or  substances  gotten, 
or  any  of  them,  (ii)  Such  price  may  be  the  saleable  value  or 
the  price  or  value  appearing  in  any  trade  or  market  or  other 
price  list  or  return  from  time  to  time,  or  may  be  the  market- 
able value  as  ascertained  in  any  manner  prescribed  by  the 
lease  (including  a  reference  to  arbitration),  or  may  be  an 
average  of  any  such  prices  or  values  taken  during  a  specified 
period"  (<?). 

Varying  In  a  caso  where  it  was  proposed  to  grant  a  lease  reserving 

mmimum       royalties,  and  a  minimum  rent  varying  from  8,000/.  to  1,000/. 

per  annum,  the  Court  directed  (1)  That  when  the  royalties 
equalled  or  exceeded  the  minimum  rent  the  tenant  for  life 
would  be  entitled  to  the  royalties.  (2)  That  when  the 
royalties  were  less  than  the  minimum  rent,  but  produced 

(b)  Settled  Land  Act,  1882,  s.  10.      (1901),  Times,  21  Nov. 
And  see  Settled  Land  Act  Rules, 

1882,  r.  9  ;  and  BeAldani's  Settlement        [c)  Settled  Land  Act,  1890,  s.  8. 
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1,000/.  a  year  or  more,  he  would  be  entitled  to  the  royalties, 
but  the  difference  between  the  royalties  and  the  minimum 
rent  would  be  capital  money ;  and  (3)  That  when  the  royalties 
were  less  than  the  minimum  rent,  and  would  not  produce 
1,000/.  a  year,  he  would  be  entitled  to  1,000/.  a  year  (d). 

"  A  fine  received  on  the  grant  of  a  lease  under  any  power  Fine, 
conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money 
arising  under  that  Act  "  (^'). 

"  Under  a  mining  lease,  whether  the  mines  or  minerals  Setting  aside 
leased  are  abeady  opened  or  in  work  or  not,  unless  a  contrary  rent.°*"^^^° 
intention  is  expressed  in  the  settlement,  there  shall  be  from 
time  to  time  set  aside,  as  capital  money  arising  under  this 
Act,  part  of  the  rent  as  follows,  namely,  where  the  tenant  for 
life  is  impeachable  for  waste  in  respect  of  minerals,  thi'ee 
fourth  parts  of  the  rent,  and  otherwise  one  fourth  j)art  thereof, 
and  in  every  such  case  the  residue  of  the  rent  shall  go  as 
rents  and  profits  "  (/). 

As  regards  mines  open  at  the  time  of  his  succession,  a  Only  applies 
tenant  for  life  is  only  liable  to  set  aside  one-fourth  of  the  *°  i^iines 

unopened  at 

rents  received  under  a  lease  granted  pursuant  to  the  Settled  date  of 
Land  Act,  1882,  even  though  he  may  not,  by  the  will  or  s^c^^s^ion. 
settlement,  be  made  unimjDeachable  of  waste  {g). 

A  mine  is  not  "open"  within  the  meaning  of  sect.  11  of 
the  Settled  Land  Act,  1882,  if,  between  one  part  of  a  seam 
that  has  been  worked  and  another  part  that  has  not  been 
worked,  there  was,  at  the  date  of  the  succession  a  strip  or  barrier, 
such  as  a  line  of  railway,  the  minerals  under  which  did  not 
form  part  of  the  settled  estate  :  and  in  such  a  ease  where  the 
tenant  for  life  is  impeachable  of  waste,  three-fourths  of  the 
mining  rents  are  liable  to  be  set  aside  {h). 

Sect.  11  of  the  Settled  Land  Act,  1882,  only  ajDplies  to 
minerals  forming  the  subject  of  a  lease  under  that  Act,  and 
does  not  extend  to  minerals  comprised  in  the  settlement  {g) . 
Consequently,  the  tenant  for  life  will  be  entitled,  without 
setting  any  part  aside,  to  work  all  mines  that  are  "  open  "  at 


{d)  Be  Lowther's  Estates  (1894), 
cited  in  Re  Aidant's  Settlement  (1901), 
Times,  21  Nov. ;  and  see  p.  283, 
post. 

{e)  Settled  Land  Act,  1884,  s.  4. 


(/)  Settled  Land  Act,  1882,  s.  11. 
Ig)  In  re  Chaytor^  [1900]  2  Ch. 
804. 

(A)  In  re  Mai/nard^s  Settled  Estate, 
[1899]  2  Ch.  347. 
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the  date  of  his  succession  (/),  or  to  receive  (without  setting 
any  part  aside)  the  rents  of  all  mines  that  are  demised,  or 
agreed  to  be  demised,  at  the  time  of  his  succession  (/).  But 
a  tenant  for  life  of  the  proceeds  of  sale  of  property  settled 
under  a  trust  for  sale,  and  entitled  until  sale  to  the  rents  and 
profits,  must  set  aside  three-fourths  of  the  mining  rents  under 
a  lease  of  unopened  mines.  This  is  so  although  such  person  is 
strictly  not  impeachable  of  waste,  but  as  under  the  Settled 
Land  Acts  he  is  deemed  to  be  a  tenant  for  life,  then  he  is 
subject  to  the  restriction  in  question  in  the  same  way  as 
though  he  were  really  what  he  is  deemed  to  be  {k). 
To  whom  "Where,  however,  a  mining  lease  is  granted  under  the 

Smb'' portion  ^^^^^^^^  Land  Acts,  the  question  arises  as  to  whom  the  one- 
be  paid.        fourth  or  three-fourths  liable  to  be  set  aside  should  be  paid. 

Seeing  that  the  tenant  for  life  grants  the  mining  lease,  that 
the  whole  rent  is  thereby  reserved  either  generally  or  to  him 
as  reversioner,  that  he  is  a  trustee  for  all  parties  entitled  under 
the  settlement,  and  that  the  trustees  are  not  required  to  be 
parties  to  the  lease,  and  that  there  is  no  provision  that  the 
rent  shall  be  paid  by  the  lessee  to  the  trustees,  it  would  appear 
that  the  tenant  for  life  is  empowered  to  receive  the  whole 
rent.  If  he,  in  the  exercise  of  his  option,  under  sect.  22  of 
the  Settled  Land  Act,  1882,  determines  that  the  one-fourth 
or  three-fourths  to  be  set  aside  as  capital  shall  be  paid  into 
Court,  then  the  lessee  by  his  direction  may  apply  by  summons 
at  Chambers  for  leave  to  pay  the  money  into  Court.  The 
summons  will  be  applicable  as  well  to  future  payments  as 
to  the  rent  which  has  become  due  (/).  The  lessee  will  be 
entitled  to  his  costs  of  payment  in,  and  the  existing  practice 
is  to  deduct  them  from  the  amount  paid  in  {m) . 

If  the  tenant  for  life  (as  no  doubt  he  may)  direct  the  lessee 
to  pay  the  one-fourth  or  three-fourths  to  the  trustees  (w),  the 
lessees  will  be  safe  in  doing  so,  although,  as  before  stated,  it 


(i)  Ante,  pp.  24—26.  {in)  Rules  14,  16,  17 ;  and  see  Car- 

(j)  Ee  Eemcijs-Tynte,  [1892]  2  Ch.  digan  v.  Curzon-Howe  (1888),  38  C.  D. 

211  ;  66  L.  T.  752.  531  ;  55  L.  J.  Ch.  71  ;  53  L.  T.  704. 

[k)  Re  Ridge,  Hellard  v.  Moody  Eor  form  of  order  for  payment  in,  see 

(1885),  31  C.  D.  604  ;  54  L.  T.  549  ;  Seton,  5th  ed.  1517. 

55  L.  J.  Ch.  265. 

{I)  Settled  Land  Act  Rules,  1882,         (w)  See  Bythewood's  Conveyanc- 

r.  10  ;  forms  1,  2,  10.  ing,  4th  ed.  III.  564. 
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is  conceived  that  tlie  tenant  for  life  can  insist  upon  tlie  pay- 
ment to  himself  of  the  whole  rent  with  a  view  to  his  handing 
over  to  the  trustees  the  portion  to  be  set  aside.  It  is  to  be 
hoped  that  the  rule  will  soon  be  clearly  established  that  the 
whole  rent  should  be  paid  to  the  tenant  for  life.  The  balance 
of  convenience  is  in  its  favour,  for  if  there  are  many  mining 
leases  it  will  be  much  more  convenient  for  the  settlement 
trustees  to  periodically  receive  the  capital-portions  of  rents, 
under  the  various  leases,  from  one  person  at  one  and  the  same 
time,  rather  than  many  persons  at  different  times.  The 
tenant  for  life  is  the  person  who  checks  the  royalties  payable, 
and  it  would  be  troublesome  for  the  trustees  to  have  to  verify 
the  figures. 

Until  the  question  has  been  judicially  decided,  if  the  lessee  Practical 
prefers  to  pay  the  rent  to  the  tenant  for  life,  but  may  fear 
that  he  will  not  pay  it  over  to  the  trustees,  then  the  lessee 
might,  by  way  of  caution,  notify  to  the  trustees  that  he  pro- 
poses to  pay,  or  has  paid,  the  whole  rent  to  the  tenant  for  life. 
It  remains  to  be  seen  what  a  Chancery  judge  would  say  in 
such  a  case. 

Until  a  rule  is  established  by  statute  or  judicial  decision,  a 
reasonable  and  satisfactory  course  for  getting  rid  of  the 
difficulty  is,  for  the  tenant  for  life  to  give  a  written  direction 
to  the  lessee  to  pay  the  capital  portion  into  the  bank  at  which 
the  trustees'  capital  moneys  account  is  kept,  which  bank 
might  report  to  the  tenant  for  life  as  well  as  to  the  trustees. 

"  The  leasing  power  of  a  tenant  for  life  extends  to  the  Leasing- 
making  of  (i)  a  lease  for  giving  effect  to  a  contract  entered  gp^i^l 
into  by  any  of  his  predecessors  in  title  for  making  a  lease,  objects, 
which,  if  made  by  the  predecessor,  would  have  been  binding 
on  the  successors  in  title  (o),  and  (ii)  a  lease  for  giving  effect 
to  a  covenant  of  renewal  {p) ,  performance  whereof  could  be 
enforced  against  the  owner  for  the  time  being  of  the  settled 
land;  and  (iii)  a  lease  for  confirming,  as  far  as  may  be,  a 
previous  lease,  being  void  or  voidable;  but  so  that  every 
lease,  as  and  when  confirmed,  shall  be  such  a  lease  as  might 


(o)  Re  KemBys'Tynte,[\%^2']1  Gh.  [p)  Gas  Light  and  Coke  Co.  v. 
211,  214  ;  61  L.  J.  Ch.  377  ;  66  L.  T,  Toivisc  (1887),  35  C.  D.  519 ;  56  L.  J. 
752  ;  40  W.  B.  423.  Ch.  889  ;  56  L.  T.  602. 
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Surrender  and 
new  grant  of 


SUEFACE. 

Leases  for 
twenty- one 
years. 


at  the  date  of  the  original  lease  have  been  lawfully  granted, 
under  this  Act,  or  otherwise,  as  the  case  may  require  "  (q). 

"  (1.)  A  tenant  for  life  may  accept,  with  or  without  con- 
sideration, a  surrender  of  any  lease  of  settled  land,  whether 
made  under  this  Act  or  not,  in  respect  of  the  whole  land 
leased,  or  any  part  thereof,  with  or  without  an  exception  of 
all  or  any  of  the  mines  and  minerals  therein,  or  in  respect  of 
mines  and  minerals,  or  any  of  them.  (2.)  On  a  surrender  of 
a  lease  in  respect  of  part  only  of  the  land  or  mines  and 
minerals  leased,  the  rent  may  he  apportioned.  (3.)  On  a 
surrender,  the  tenant  for  life  may  make  of  the  land  or  mines 
and  minerals  surrendered,  or  of  any  part  thereof,  a  new  or 
other  lease,  or  new  or  other  leases  in  lots.  (4.)  A  new  or 
other  lease  may  comprise  additional  land  or  mines  and 
minerals,  and  may  reserve  any  apportioned  or  other  rent. 
(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in 
the  lease  surrendered  may  be  taken  into  account  in  the 
determination  of  the  amount  of  the  rent  to  be  reserved,  and 
of  any  fine  to  be  taken,  and  of  the  nature  of  the  covenants, 
provisions,  and  conditions  to  be  inserted  in  the  new  or  other 
lease.  (6.)  Every  new  or  other  lease  shall  be  in  conformity 
with  this  Act (r). 

"  A  lease  for  a  term  not  exceeding  twenty- one  years  at  the 
best  rent  that  can  be  reasonably  obtained  without  fine,  and 
whereby  the  lessee  is  not  exempted  from  imnishment  for 
ivaste  (s),  may  be  made  by  a  tenant  for  life  ;  (1)  "Without  any 
notice  of  an  intention  to  make  the  same  having  been  given 
under  sect.  45  of  the  Act  of  1882  ;  and  (2)  Notwithstanding 
that  there  are  no  trustees  of  the  settlement  for  the  purposes 
of  the  Settled  Land  Acts,  1882  to  1890  ;  and  (3)  By  any 
writing  under  hand  only  containing  an  agreement,  instead  of 
a  covenant  by  the  lessee  for  payment  of  rent  in  cases  where 


{q)  Settled  Land  Act,  1882,  s.  12.  C.  D.  499;  57  L.  J.  Ch.  1093;  58 
(V)  Settled  Land  Act,  1882,  s.  13.  L.  T.  414  ;  Re  Cartwright  (1889),  41 
{s)  See  Laviea  v.  Lavies  (1888),  38     C.  D.  632. 
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the  term  does  not  extend  beyond  three  years  from  the  date  of 
the  writing  (^)." 

A  tenant  for  life  having  power  to  grant  leases  in  posses-  Tenant  for 
sion  may  bind  himself,  by  covenant,  to  grant  a  lease  in  rever-  coye^ant  to 
sion  expectant  on  the  determination  of  a  subsisting  term  (tt),  1^^^^^^^^^^"^ 
but  a  tenant  for  life  acting  under  the  Settled  Land  Acts  can-  in  reversion, 
not  so  do  so  as  to  bind  his  successors,  for  he  is  a  trustee  for 
them  {ii) . 

"  A  sale,  exchange,  partition,  or  mining  lease,  may  be  Separate 
made  either  of  land,  with  or  without  an  exception  or  reserva-  g^rf  ace  and^ 
tion  of  all  or  any  of  the  mines  and  minerals  therein,  or  of  minerals, 
any  mines  and  minerals,  and  in  any  such  case  with  or  with-  without  way- 
out  a  grant  or  reservation  of  powers  of  working,  wayleaves  ^^^"^^^^ 
or  rights  of  way,  rights  of  water  and  drainage,  and  other 
powers,  easements,  rights,  and  privileges  for  or  incident  to  or 
connected  with  mining  purposes,  in  relation  to  the  settled 
land,  or  any  part  thereof,  or  any  other  land. 

"  An  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reservation  of  an  undivided  share  in 
mines  or  minerals  "  (v). 

Where  trustees  representing  an  infant  tenant  for  life  wish 
to  exercise  powers  conferred  upon  them  entirely  by  the 
statute  {e.g.,  the  power  to  sell  surface  apart  from  minerals) 
they  can  do  so  without  the  consent  of  guardians,  notwith- 
standing that  such  consent  is  required  for  the  exercise  of 
more  limited  powers  conferred  upon  the  trustees  by  the 
settlement  {iv). 

"  Notwithstanding  anything  in  this  Act,  the  principal  Restriction  as 
mansion  house  on  any  settled  land,  and  the  demesnes  thereof,  house,  park, 
and  other  lands  usually  occupied  therewith,  shall  not  be  sold 
or  leased  by  the  tenant  for  life,  without  the  consent  of  the 
trustees  of  the  settlement,  or  an  order  of  the  Court"  {x). 

"  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge.  Completion  of 

the  tenant  for  life  may,  as  regards  land  sold,  given  in  &c.,'by  ' 

conveyance. 

{t)  Settled  Land  Act,  1890  (53  &     447 ;  45  L.  J.  Ch.  80  ;  34  L.  T.  13  ; 
54  Vict.  c.  69),  s.  7.  24  W.  R.  169. 

[tt)  Doe  d.  Bettison  (1810),  12  East,         (^'),  ^|"^!f  .^^^^  2,  s  17 

305  V.  W(184^),  2  Con.  ^^f9t,rIf^cf  6il? 4^8 

L.T.  779. 

(w)  Moo)'e  Y.  CUnch  (1875),  1  C.  D.        {x)  Settled  Land  Act,  1882,  s.  15. 
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exchange,  or  on  partition,  leased,  mortgaged,  or  charged,  or 
intended  so  to  be,  including  copyhold  or  customary  or  lease- 
hold land  vested  in  trustees,  or  as  regards  easements  or  other 
rights  or  privileges  sold  or  leased  or  intended  so  to  be,  convey 
or  create  the  same  by  deed,  for  the  estate  or  interest  the 
subject  of  the  settlement,  or  for  any  less  estate  or  interest,  to 
the  uses  and  in  the  manner  requisite  for  giving  effect  to  the 
Effect  of  sale,  exchange,  partition,  lease,  mortgage,  or  charge.  Such  a 
mider'^Settled  extent  and  in  the  manner  to  and  in  which  it  is 

Land  Acts.  expressed  or  intended  to  operate  and  can  operate  under  this 
Act,  is  effectual  to  pass  the  land  conveyed,  or  the  easements, 
rights,  or  privileges  created,  discharged  from  all  the  limita- 
tions, powers,  and  provisions  of  the  settlement,  and  from  all 
estates,  interests,  and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of  (i)  All 
estates,  interests,  and  charges  having  priority  to  the  settle- 
ment ;  and  (ii)  All  such  other,  if  any,  estates,  interests,  and 
charges  as  have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed ;  and  (iii)  All  leases 
and  grants  at  fee-farm  rents  or  otherwise,  and  all  grants  of 
easements,  rights  of  common,  or  other  rights  or  privileges 
granted  or  made  for  value  in  money  or  money's  worth,  or 
agreed  so  to  be,  before  the  date  of  the  deed,  by  the  tenant  for 
life,  or  by  any  of  his  predecessors  in  title,  or  by  any  trustees 
for  him  or  them,  under  the  settlement,  or  under  any  statutory 
power,  or  being  otherwise  binding  on  the  successors  in  title  of 
the  tenant  for  life.  In  case  of  a  deed  relating  to  copyhold 
or  customary  land,  it  is  sufficient  that  the  deed  be  entered  on 
the  court  rolls  of  the  manor,  and  the  steward  is  hereby 
required  on  production  to  him  of  the  deed  to  make  the 
proper  entry ;  and  on  that  production,  and  on  payment  of 
customary  fines,  fees,  and  other  dues  or  payments,  any  person 
whose  title  under  the  deed  requires  to  be  perfected  by  ad- 
mittance shall  be  admitted  accordingly ;  but  if  the  steward 
so  requires,  there  shall  also  be  produced  to  him  so  much  of 
the  settlement  as  may  be  necessary  to  show  the  title  of  the 
person  executing  the  deed ;  and  the  same  may,  if  the  steward 
thinks  fit,  be  also  entered  on  the  court  rolls  "  (y). 


(2/)  Settled  Land  Act,  1882,  s.  20. 


Tenant  fou  Life. 


49 


"A  tenant  for  life  may  make  any  conveyance  which  is  Power  to 
necessary  or  proper  for  giving  effect  to  a  contract  entered  decessor^s^^^ 
into  by  a  predecessor  in  title,  and  which  if  made  by  such  pre-  contract, 
decessor  would  have  been  valid  as  against  his  successors  in 
title"  (z). 

Capital  money  arising  under  the  Settled  Land  Acts  may  Application 
be  invested  or  applied  (amongst  other  things)  "  (vii)  In  pur-  moneys . 
chase  of  land  in  fee  simple,  or  of  copyhold  or  customary  land, 
or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reser- 
vation of  or  in  respect  of  mines  or  minerals  therein,  or  of  or 
in  respect  of  rights  or  powers  relative  to  the  working  of 
mines  or  minerals  therein,  or  in  other  land,  (viii)  In  pur- 
chase, either  in  fee  simple,  or  for  a  term  of  sixty  years  or 
more,  of  mines  and  minerals  convenient  to  be  held  or  worked 
with  the  settled  land,  or  of  any  easement,  right,  or  privilege 
convenient  to  be  held  with  the  settled  land  for  mining  or 
other  purposes  "  {a). 

"  Capital  money  arising  under  this  Act,  shall,  in  order  to  Regulations 
its  being  invested  or  applied  as  aforesaid,  be  paid  either  to  investment, 
the  trustees  of  the  settlement  or  into  Court,  at  the  option  of  ^^evolution, 

'  _     ^  and  income 

the  tenant  for  life,  and  shall  be  invested  or  applied  by  the  of  securities, 
trustees,  or  under  the  direction  of  the  Court,  as  the  case  may 
be,  accordingly"  (/>). 

Investments  of  the  capital  money  remain  land,  and  if  the 
ownership  of  the  mines  and  the  surface  be  subsequently 
severed  the  investments  will  go  to  the  devisee  of  the  surface, 
and  not  of  the  mines  (c) . 

*'  Land  acquired  by  purchase  or  in  exchange,  or  on  parti-  Settlement 
tion,  shaU  be  made  subject  to  the  settlement  in  manner  purchased, 
directed  in  this  section  ....  The  provisions  of  this  section  ^^^^^^^^ 
referring  to  land  extend  and  apply,  as  far  as  may  be,  to 
mines  and  minerals,  and  to  easements,  rights,  and  privileges 
over  and  in  relation  to  land  "  (d). 


{z)  Settled  Land  Act,  1890  (53  & 
5i  Vict.  c.  69),  8.  6.  Settled  Land 
Act,  1882,  8.  20  (1),  applies  the  word 
*' convey"  to  a  lease.  Sect.  12  (1), 
however,  makes  special  provision  for 
contracts  for  leases.     And  see  Ee 

C. 


Kemeijs-Tynte,  [1892]  2  Ch.  211,  213. 
{a)  Settled  Land  Act,  1882,  s.  21. 

[b)  Settled  Land  Act,  1882,  s.  22. 

[c)  In  re  Scarth  (1879),  10  C.  D. 
499  ;  40  L.  T.  184  ;  27  W.  R.  499. 

{cl)  Settled  Land  Act,  1882,  s.  24. 
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Notice  to 
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"  Improvements  authorized  by  this  Act  are  the  making  or 
execution  on,  or  in  connexion  with,  and  for  the  benefit  of 
settled  land,  of  any  of  the  following  works,  or  of  any  works 
for  any  of  the  following  purposes,  and  any  operation  incident 
to  or  necessary  or  proper  in  the  execution  of  any  of  those 
works,  or  necessary  or  proper  for  carrying  into  effect  any  of 
those  purposes,  or  for  securing  the  full  benefit  of  any  of  those 
works  or  purposes  (namely)  :  (xiv)  Tramways,  railways, 
canals,  docks.  (xv)  Jetties,  piers,  and  landing-places  on 
rivers,  lakes,  the  sea,  or  tidal  waters,  for  facilitating  transport 
of  persons  and  of  minerals,  and  of  things  required  for  mining 
purposes.  (xviii)  Brick-making,  tile-making,  and  other 
works  necessary  or  proper  in  connexion  with  any  of  the 
objects  aforesaid,  (xix)  Trial  pits  for  mines,  and  other 
preliminary  works  necessary  or  proper  in  connexion  with 
development  of  mines,  (xx)  Eeconstruction,  enlargement, 
or  improvement  of  any  of  those  works  "  {e). 

A  tenant  for  life,  whether  legal  or  equitable,  and  any 
person  having  the  powers  of  a  tenant  for  life,  may,  without 
impeachment  of  waste,  execute  and  repair  any  improvement 
authorized  by  the  Improvement  of  Land  Act,  1864  (/),  or  the 
Settled  Land  Acts,  1882 — 1890,  and,  for  the  purposes  thereof, 
get  and  work  freestone,  limestone,  clay,  sand  and  other  sub- 
stances, and  make  tramways  and  other  ways,  and  burn  and 
make  bricks,  tiles  and  other  things,  and  cut  down  and  use 
timber  and  other  trees  not  planted  or  left  standing  for  shelter 
or  ornament  {g) .  Improvements  authorized  by  the  Settled 
Land  Acts,  1882 — 1890,  can  be  made  out  of  moneys  held  by 
trustees  upon  trust  to  invest  in  the  j)urchase  of  land  to  be 
settled  upon  the  trusts  of  an  existing  deed  (//). 

"  A  tenant  for  life,  when  intending  to  make  a  sale,  exchange, 
partition,  lease,  mortgage  or  charge  shall  give  a  month's 
notice  of  his  intention,  to  each  of  the  trustees  of  the  settle- 
ment, and  to  the  solicitor  for  the  trustees,  provided  that  at 
the  date  of  notice  given  the  number  of  trustees  shall  not  be 


{e)  Settled  Land  Act,  1882,  s.  25  ; 
Ee  Munch/ s  Settled  Estates,  [1891]  1 
Ch.  399  ;  64  L.  T.  29. 

(/)  27  &  28  Vict.  c.  114,  s.  34. 


{g)  Settled  Land  Act,  1882,  s.  29  ; 
Re  Bacjot's  Settlement,  [1893]  70  L.  T. 
229. 

(Ji)  He  Mund/s  Settled  Estates, 
above. 
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less  than  two,  unless  a  contrary  intention  is  expressed  in  the 
settlement.  A  person  dealing  in  good  faith  with  the  tenant 
for  life  is  not  concerned  to  inquire  respecting  the  giving  of 
any  such  notice  as  is  required  by  this  section"  (/).  *'The 
notice  ....  may  be  notice  of  a  general  intention  in  that 
behalf.  Any  trustee,  by  miting  under  his  hand,  may  waive 
notice  either  in  any  particular  case  or  generally,  and  may 
accept  less  than  one  month's  notice"  {k).  Where  a  lease  is 
granted  by  the  tenant  for  life  under  the  Settled  Land  Act, 
1882,  it  is  not  necessary  or  desirable  that  the  trustees  should 
be  joined  as  parties. 

''The  powers  under  this  Act  of  a  tenant  for  life  are  not  Powers  not 
capable  of  assignment  or  release,  and  do  not  pass  to  a  person  assignable ; 

^  ^       ^  ■  .  .  contract  not 

as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  to  exercise 
tenant  for  life,  and  remain  exerciseable  by  the  tenant  for  P^^®^^"^^^^- 
life  after  and  notwithstanding  any  assignment,  by  operation 
of  law  or  otherwise,  of  his  estate  or  interest  under  the  settle- 
ment. A  contract  by  a  tenant  for  life  not  to  exercise  any  of 
his  powers  under  this  Act  is  void.  But  this  section  shall 
operate  without  prejudice  to  the  rights  of  any  person  being 
an  assignee  for  value  of  the  estate  or  interest  of  the  tenant 
for  life ;  and  in  that  case  the  assignee's  rights  shall  not  be 
affected  without  his  consent,  except  that,  unless  the  assignee 
is  actually  in  possession  of  the  settled  land  or  part  thereof,  his 
consent  shall  not  be  requisite  for  the  making  of  leases  thereof 
by  the  tenant  for  life,  provided  the  leases  are  made  at  the 
best  rent  that  can  reasonably  be  obtained,  without  fine,  and 
in  other  respects  are  in  conformity  with  this  Act.  This 
section  extends  to  assignments  made  or  coming  into  operation 
before  or  after  and  to  acts  done  before  or  after  the  commence- 
ment of  this  Act;  and  in  this  section  assignment  includes 
assignment  by  way  of  mortgage,  and  any  partial  or  qualified 
assignment,  and  any  charge  or  incumbrance ;  and  assignee 
has  a  meaning  corresponding  with  that  of  assignment "  (/). 

"  A  tenant  for  life  shall,  in  exercising  any  power  under  Tenant  for 

this  Act,  have  regard  to  the  interests  of  all  parties  entitled      trastee  ^ 
1  !•  ^  '  a  parties 

under  the  settlement,  and  shall,  m  relation  to  the  exercise  interested. 

(i)  Settled  Land  Act,  1882,  s.  45.       48  Vict.  c.  18),  s.  5. 

(k)  Settled  Land  Act,  1884  (47  &        (/)  Settled  Land  Act,  1882,  s.  50. 

E  2 
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thereof  by  him,  be  deemed  to  be  in  the  position' and  to  have 
the  duties  and  liabilities  of  a  trustee  for  those  parties  "  {m). 

"  Notwithstanding  anything  in  the  settlement  the  consent 
of  the  tenant  for  life  is  necessary  to  the  exercise,  by  the 
trustees  of  the  settlement,  or  other  person,  of  any  power  con- 
ferred by  the  settlement,  exerciseable  for  any  purpose 
provided  for"  by  the  Settled  Land  Acts  {n). 

Where  power  was  given  by  a  settlement  to  every  person 
thereby  made  tenant  for  life  "  as  and  when  he  shall  be 
entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  " 
to  appoint  by  way  of  lease  any  of  the  minerals,  reserving 
"  the  best  rents,  royalties  or  reservations,  by  the  acre,  ton,  or 
otherwise  .  .  .  provided  that  the  reservation  of  rents  varying 
with  the  acreage  worked  or  minerals  gotten  shall  not  be  taken 
to  be  in  the  nature  of  a  fine  or  premium,"  it  was  held  (1) 
That  a  tenant  for  life  could  exercise  the  leasing  power  although 
he  had  aliened  his  life  estate ;  (2)  That  the  reservation  of 
rents  varying  with  the  selling  price  of  the  minerals  was  valid, 
and  that  no  part  thereof  was  liable  to  be  set  aside  as  capital 
money;  and  (3)  That  the  leases  were  granted  under  the 
power  in  the  settlement  (which  was  first  in  point  of  date)  and 
not  under  the  Settled  Land  Acts  (o). 

As  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  the  Settled  Land  Acts  the  provisions  of 
the  Act  are  to  prevail  (j;),  and  as  it  is  occasionally  desired  to 
have  the  benefit  of  wider  provisions  than  those  contained  in 
the  Acts,  leases  are  sometimes  made  "  in  exercise  of  all  powers 
other  than  the  powers  contained  in  the  Settled  Land  Acts." 

^'  Each  person  as  follows  shall,  when  the  estate  or  interest  of 
each  of  them  is  in  possession,  have  the  powers  of  a  tenant  for 
life  under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as 
defined  in  this  Act  (namely)  :  (i)  A  tenant  in  tail,  including 


(m)  Settled  Land  Act,  1882,  s.  53  ; 
He  Marquis  of  Ailesbury^s  Settled 
Estates,  [1892]  1  Ch.  506,  536,  545  ; 
G2  L.  J.  Ch.  1012;  69  L.  T.  493; 
42  W.  E..  45  ;  Bicconson  v.  Talbot 
(1871),  L.  E.  6  Ch.  32 ;  24  L.  T.  49  ; 
19  W.  R.  138. 

(«)  Settled  Land  Act,  1882,  s.  56 
(2)  ;  Rc  Clitheroe  (1885),  28  C.  D. 
378;  31  C.  D.  135. 


(o)  Earl  of  Lonsdale  v.  Lowther, 
[1900]  2  Ch.  687.  As  to  leases 
granted  since  1890,  see  Settled  Land 
Act,  1890,  s.  8.  "In  a  mining 
lease  the  rent  may  be  made  to  vary 
according  to  the  price  of  the  minerals 
or  substances  gotten,  or  any  of 
them." 

{p)  45  &  46  Vict.  c.  38,  s.  56. 
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a  tenant  in  tail  who  is  by  Act  of  Parliament  restrained  from 
barring  or  defeating  liis  estate  tail,  and  although  the  rever- 
sion is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown,  but  not  including 
such  a  tenant  in  tail  where  the  land  in  respect  whereof  he  is 
so  restrained  was  purchased  with  money  provided  by  Parlia- 
ment in  consideration  of  public  services  ;  (ii)  A  tenant  in  fee 
simple,  with  an  executory  limitation,  gift,  or  disposition  over, 
on  failure  of  his  issue,  or  in  any  other  event  {q)  ;  (iii)  A 
person  entitled  to  a  base  fee,  although  the  reversion  is  in  the 
Crown,  and  so  that  the  exercise  by  him  of  his  powers  under 
this  Act  shall  bind  the  Crown ;  (iv)  A  tenant  for  years 
determinable  on  life,  not  holding  merely  under  a  lease  at  a 
rent  (r) ;  (v)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent ;  (vi)  A  tenant  for  his  own  or 
any  other  life,  or  for  years  determinable  on  life,  whose  estate 
is  liable  to  cease  in  any  event  during  that  life,  whether  by 
expiration  of  the  estate,  or  by  conditional  limitation,  or  other- 
wise, or  to  be  defeated,  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumulation  of 
income  for  payment  of  debts  or  other  purpose  (s)  ;  (vii)  A 
tenant  in  tail  after  possibility  of  issue  extinct ;  (viii)  A  tenant 
by  the  curtesy  ;  (ix)  A  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment  thereof  to  him  during 
his  own  or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land,  or  until 
forfeiture  of  his  interest  therein  on  bankruptcy  or  other 
event  (t). 

"  (2.)  In  every  such  case,  the  provisions  of  this  Act  refen-ing 
to  a  tenant  for  life,  either  as  conferring  powers  on  him  or 
otherwise,  and  to  a  settlement,  and  to  settled  land,  shall 
extend  to  each  of  the  persons  aforesaid,  and  to  the  instrument 
imder  which  his  estate  or  interest  arises,  and  to  the  land 
therein  comprised. 

(q)  In  re  Morgan  (1883),  24  C.  D.  423  ;  Williams  v.  Jenkins,  [1893]  1 

114  ;  53  L.  J.  Cli.  85  ;  48  L.  T.  964  ;  Ch.  700  ;  62  L.  J.  Ch.  665  ;  68  L.  T. 

31  W.  R.  948;  In  re  James  (1886),  251  ;  41  W.  R.  489;  Edwards'  Set- 

61  L.  T.  596  ;  32  W.  R.  898.  tlement,  [1897]  2  Ch.  412 ;  66  L.  J. 

ir)  Re  Eazle  (1885),  29  C.  D.  78  ;  ^^'/^^  '  ^'^^  ^'^f '  ^,  ^  ,  , 
T    T  r«K  AOQ  .  Rfj  T   rr  -71^  [t)  TococK  and  rrankerd  s  Contract. 

54  L.  J.  Ch.  628  ,  55  L.  T.  714.  ^^^^^-^  ^       3^2  .  55  L.  J.  Ch.  211  \ 

(«)  Re  Strangwwys  (1886),  34  C.  D.      73  L.  T.  706  ;  44  W.  R.  247. 
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^'  (3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to 
refer  to  the  determination  by  death  or  otherwise  of  such 
estate  or  interest  as  last  aforesaid  "  (ii). 


Tenant  for 
lives. 

Tenant  foi' 
years  renew- 
able in  per- 
petuity. 


(4.)  Tenant  for  Lives. 

A  tenant  for  the  life  of  another  renewable  for  ever  is  in 
the  same  position  as  an  ordinary  tenant  for  life  as  regards 
the  working,  and  dealing  with,  mines.  So  is  a  tenant  for 
years  renewable  for  ever.  But  a  lessee  for  lives  of  lands  on 
which  there  is  an  open  mine  or  quarry  cannot  work  or  sell 
the  minerals,  if  "  minerals  "  or  "all  royalties  "  are  excepted 
or  reserved  to  the  lessor  (v) . 


(6.)  Tenant  by  the  Curtesy. 

Tenant  by  An  estate  by  the  curtesy  of  England  is  an  estate  for  life 
e  curtesy.  which  a  man  becomes  entitled  on  the  death  of  his  wife  in 
lands  or  tenements  of  or  to  which  she  was  seised  or  equitably 
entitled  (vv)  otherwise  than  in  joint  tenancy,  for  any  estate  of 
inheritance  in  possession,  or  subject  only  to  a  term  of  years, 
provided  he  has  had  by  her  issue  born  alive  and  capable  of 
inheriting  her  estate. 

A  tenant  by  the  curtesy  of  England  has  an  estate  for  life, 
and  is  impeachable  of  waste  (w) .  He  may,  therefore,  work 
open  mines  (x)  for  his  own  benefit,  or  grant  a  lease  thereof  to 
terminate  at  his  death,  or  if  he  proceeds  under  the  Settled 
Estates  Act,  1877  (y),  he  may  grant  a  lease  of  open  mines 
for  twenty- one  years. 

A  tenant  by  the  curtesy  may  not,  at  common  law,  work  un- 
opened mines,  but  he  is  a  "  limited  owner  "  within  the  mean- 
ing of  the  Settled  Land  Acts,  and,  as  such,  has  the  powers 
thereby  conferred  on  a  tenant  for  life  (s). 


(u)  Settled  Land  Act,  1882,  s.  58. 

{v)  Parccll  V.  Nash  (1834),  1  Jones 
(Ir.  Ex.),  625. 

{vv)  Curtesy  is  not  incident  to 
copyholds  unless  there  be  a  special 
custom  to  warrant  it. 

{w)  Statutesof  Gloucester,  6  Ed.  1, 


c.  5  ;  2  Inst.  145,  301,  353 ;  but  see 
Cockhurn  v.  Hussei/,  Wall.  Lyn.  234. 

{x)  See  ante,  pp.  24  to  26. 

{y)  40  &  41  Vict.  c.  18,  s.  46. 

\z)  Settled  Land  Act,  1882,  s.  58 
(1)  (viii) ;  Settled  Land  Act,  1884, 
8.  8.    See  ante,  pp.  39—53. 


JOINTKESS;  DOWRESS. 


(6.)  Jointress. 

It  is  rare  for  a  widow  to  have  a  quasi  estate  for  life  by  way 
of  jointure,  the  modern  practice  being  to  secure  to  her  a 
jointure  rent-charge  instead  of  lands  themselves,  but  where 
she  has  a  jointure  estate  in  lands,  she  is  in  the  same  position 
as  an  ordinary  tenant  for  life,  in  regard  to  mines.  Unless 
the  instrument  makes  her  unimpeachable  of  waste  she  will 
not  be  allowed  to  commit  w^aste,  and  will  be  restrained  from 

it(«). 

Where  there  is  a  covenant  that  a  jointure  should  be  of  a 
specified  annual  value  the  Coui^twill  not  restrain  the  jointress 
from  committing  waste  so  far  as  to  make  up  the  defect  of  the 
jointure,  even  though  she  is  not  expressed  to  be  without  im- 
peachment of  waste  {h). 

A  jointress  has  not  a  concurrent  estate  or  interest  with  the 
tenant  for  life,  but  only  a  charge  on  the  estate  so  long  as  the 
jointm^e  is  payable.  If  she  is  restrained  from  anticipation, 
the  Court  can  release  it  in  order  to  let  the  estate  be  conveyed 
free  from  incumbrances  (c). 

(7.)  Dowress. 

Subject  to  the  husband's  right  to  bar  it  at  his  pleasure  {d), 
the  widow  of  an  intestate  is  entitled  to  an  estate  for  life  in 
one-third  part  in  value  of  the  freehold  {e)  and  heritable  lands 
held  by  her  husband  solely  in  fee,  including  mines  in  the 
husband's  own  lands  or  in  the  lands  of  others,  provided  the 
latter  have  been  absolutely  granted  to  him  to  take  the  whole 
stratum  (/),  and  whether  worked  by  the  husband  himself,  or 
worked  or  agreed  to  be  worked  by  lessees  for  years  under 
him  (r/),  paying  pecuniary  rents,  or  rents  in  kind.    But  the 


(«)  Basset  v.  Basset  (1674),  Finch, 
189;  Cook  v.  Winford  {1701),  1  Eq. 
Abr,  221. 

(b)  Careiv  v.  Careiv  (1698),  1  Ab. 
Eq.  400. 

(c)  Aileshicry  v.  Ivcarjh,  [1893]  2 
Ch.  345  ;  62  L.  J.  Ch.  713  ;  69  L.  T. 
101  ;  41  W.  R.  644. 

{d)  Dower  Act,  1833  (3  &  4  Will.  4, 
c.  105). 


{c)  A  widow  is  in  some  copyhold 
or  customary  manors  {e.g.,  Wake- 
field) entitled  to  an  analogous  right 
known  as  frcebcnch,  but  this  is  com- 
paratively rare. 

(/)  Stoughton  v.  Leigh  (1808),  1 
Taunt.  402. 

{g)  Ite  Kemeys-Tynte,  [1892]  2  Ch. 
211. 
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widow  is  not  entitled  to  dower  out  of  mines  unopened  {g) 
during  the  coverture,  nor  can  she  work  those  mines  (Ji). 
Dower  may  be  assigned  so  that  the  widow  may  be  entirely 
separate  from  the  heir-at-law,  but  in  practice  it  is  not  usual 
to  assign  it  (^) .  If  once  assigned,  she  will  be  exclusively 
entitled  to  the  profits  of  the  mines  (if  any)  made  over  to 
her.  Mining  rents  as  well  as  rents  of  lands  or  mines  may  be 
apportioned  {j). 

The  estate  of  a  dowress  is  that  of  a  tenant  for  life  impeach- 
able of  waste  {k) .  If  therefore  her  dower  has  been  set  out  by 
metes  and  bounds  she  can  work  open,  but  not  unopened,  mines 
therein  for  her  own  benefit ;  and  as  this  is  not  committing 
waste  she  can  grant  leases  to  terminate  at  her  death,  or  by 
proceeding  under  the  Settled  Estates  Act,  1877  (/),  she  can 
lease  for  any  term  not  exceeding  twenty-one  years,  and  will 
not  be  liable  to  set  aside  any  of  the  mining  rent.  A  dowress 
is  not  a  tenant  for  life  or  limited  owner  within  the  Settled 
Land  Acts.  If  the  widow  is  not  constituted  a  separate 
owner  by  dower  being  assigned  to  her,  then  she  will  be 
entitled  to  receive  one-third  of  the  rents  or  royalties  payable 
under  a  lease  of  open  mines  [n) . 

Although  the  dowress  cannot  herself  work  mines  left  un- 
opened at  her  husband's  death,  she  can  say  that  the  heir  or 
remainderman  shall  not  open  them  without  her  consent,  and 
in  this  way  make  a  bargain  for  something  to  be  paid  to  her- 
self (o).  It  is  competent  for  the  dowress  to  renounce  this 
right,  and  such  renunciation  will  be  presumed  if,  for  instance, 
she,  as  guardian  of  the  infant  heir,  grants  or  concurs  in  a  lease 
of  the  entirety  of  the  minerals  without  reserving  her  own 
third  (o). 


iff)  See  p.  24,  ante. 

{h)  Stoughton  v.  Leigh  (1808),  1 
Taunt.  402  ;  Dickin  v.  ^m^r  (1860), 
1  Dr.  &  Sm.  295  :  29  L.  J.  Ch. 
778. 

{i\  Stoughton  v.  Leigh,  above. 

[j)  As  to  assignment  of  dower  and 
rectifying  improper  assignment,  see 
Hoby  V.  Hohj  (1683),  1  Vern.  218 ;  2 


Ch.  Cas.  160  ;  Sneydv.  Sneyd  (1738), 
1  Atk.  442  ;  Goodenough  v.  Good- 
enough{in2),  2  Dick.  795;  Stoughton 
V.  Leigh  (1808),  1  Taunt.  402. 

{k)  As  to  this,  see  ante,  pp.  23,  24. 

[l)  40  &  41  Vict.  c.  18,  s.  46. 

(n)  Stoughton  v.  Leigh,  above. 

(o)  Per  Kindersley,  V.  -C,  in  Dickin 
V.  Hamer  (1860),  above. 
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(8.)  Tenant  for  Years. 

A  tenant  for  a  term  of  years  is  practically  in  tlie  same  Tenant  for 
position  as  a  tenant  for  life  (p)  in  the  following  respects.  He 
is  entitled  to  reasonable  estovers  and  to  take  minerals  for 
husbandry  and  necessary  repaii's  (q)  ;  he  is  liable  for  wilful 
and  also  permissive  waste  (r) .  He  can  work  mines  which 
were  open  at  the  commencement  of  the  term,  but  cannot  open 
new  mines  (r) .  To  enable  a  termor  to  work  mines  it  must  be 
shown  that  the  reversioner  had  commenced  working  the  mines 
with  a  view  to  making  profit,  and  there  is  no  difference  in 
this  respect  between  a  mine  and  a  quarry  (s). 

The  lessor  can  get  an  injunction  to  restrain  waste,  whether 
by  his  lessee  or  by  an  under-lessee  holding  under  the 
lessee  (t).    Although  a  tenant  of  land  for  years  or  from  year  Unless 
to  year  may  himself  have  no  right  to  work  minerals,  he  can  ^^cep^Ted  in 
prevent,  or  recover  damages  from,  any  other  person  working  J^^^  ^'^q^^' 
them,  unless  the  instrument  creating  the  tenancy  of  the  land  be  worked 
excepts  the  minerals  (tt) .  Tenlnvl 

Where  a  leasehold  term  (originally  created  for  not  less  consent, 
than  300  years)  is  enlarged  into  a  fee  simple  by  virtue  of  the  ^f^ionS^term 
Conveyancing  Act,  1881  (v),  the  estate  so  acquired  (whether  into  fee 
the  term  was  originally  created  without  impeachment  of 
waste  or  not)  includes  the  fee  simple  in  all  mines  and 
minerals  which  at  the  time  of  enlargement  have  not  been 
severed  in  right  or  in  fact,  or  have  not  been  severed  or 
reserved  by  an  inclosure  Act  or  award  (w). 


(p)  As  to  which,  see  p.  22,  ante. 

(q)  Co.  Litt.  41  b  ;  Bp.  of  London 
V.  TFeb  (1718),  1  P.  Wms.  527  ; 
Yellowly  v.  Gower  (1835),  11  Ex. 
274;  Davies  v.  Bavies  (1888),  38  C. 
D.  499  ;  36  W.  R.  399  ;  In  re  Cart- 
tvright,  Avis  v.  Newman  (1889),  41 
C.  b.  532  ;  58  L.  J.  Ch.  590  ;  60  L. 
T.  891  ;  37  W.  R.  612. 

(r)  Co.  Litt.  53  b,  54  b;  Keyse  v. 
Towell  (1853),  2  El.  &  Bl.  132  ;  22 
L.  J.  Q.  B.  305,  310;  per  Jessel, 
M.  R.,  in  Tucler  v.  Linger  (1882),  21 


C.  D.  18  ;  51  L.  J.  Ch.  713  ;  46  L.  T. 
894  ;  30  W.  R.  578. 

(s)  Elias  V.  Griffith  (1878),  8  C.  D. 
521  ;  46  L.  J.  Ch.  806  ;  affirmed  4 
A.  C.  454,  463  ;  48  L.  J.  Ch.  203. 

it)  Farrant  v.  Lorel  (1750),  3  Atk. 
723. 

[n)  Iveyne  v.  Foivell  (1853),  2  El.  & 
Bl.  132  ;  22  L.  J.  Q.  B.  305. 

{v)  44  &  45  Vict.  c.  41,  s.  65. 

{w)  And  see  45  &  46  Vict.  c.  39, 
s.  11. 
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(9.)  Tenant  at  Will. 

Tenant  at  A  mere  tenant  at  will  (including  a  tenant  from  year  to 
year)  has  no  power  to  commit  any  kind  of  waste,  and  his 
tenancy  is  liahle  to  be  determined  if  he  does  commit  it  (oc)  ; 
but  he  is  not  liable  for  mere  wear  and  tear  (//) . 

A  tenancy  at  will  is  determined  if  the  landlord  enters  on 
the  land  without  consent,  and  cuts  stone  or  digs  and  carries 
away  minerals  (;:). 

This  circumstance  may  be  of  importance  if  the  tenant  sets 
up  the  claim  of  adverse  possession  (a). 


(10.)  Tenant  on  Sufferance. 

Tenant  on  A  tenant  on  sufferance  (being  one  whose  entry  was 
sufferance.  rightful  but  who  afterwards  wrongfully  continues  in  posses- 
sion without  the  assent  or  dissent  of  the  person  next  entitled) 
has  no  rights  at  all  {h)y  and  is  a  mere  trespasser,  against 
whom  the  landlord  may  maintain  ejectment  without  any 
previous  demand  of  possession  (c) . 


(11.)  Reversioner;  Remainderman. 

Reversioner  Although  a  tenant  for  life  or  years,  or  from  year  to  year, 
or  remainder-         ^^^l  may  not  be  able  to  work  unopened  mines,  if  there 

man  cannot      ^  .  .  . 

work  when  is  no  exception  of  mines  or  minerals  from  the  grant,  the 
possession,  remainderman  or  reversioner  has  no  right  to  do  so  during 
the  tenancy  for  life  or  for  years,  for  the  possession  of  the 
minerals  and  of  the  containing  chamber  is  in  the  tenant  for 
life,  or  years,  or  at  will.  And  such  limited  owner  can  treat 
the  remainderman  or  reversioner  as  a  trespasser,  and,  if  need 
be,  obtain  an  injunction  against  him. 

If  the  remainderman  or  reversioner  has  wrongfully  worked 
minerals,  the  tenant  for  life  or  less  can  insist  on  the  proceeds 


(.i)  Co.  Litt.  57  a,  Litt.  71. 

{y)  Barnes  v.  Bowlwg  (1881),  44 
L.  T.  809. 

(z)  Turner  v.  Doe  d.  Bennett  (1842), 
9  M.  &  W.  643  ;  11  L.  J.  Ex.  463. 

{a)  Locke  v.  Matthews  (1863),  13 


C.  B.  N.  S.  753;  32  L.  J.  C.  P.  98; 
7  L.  T.  824  ;  11  W.  R.  343. 

{b)  Co.  Litt.  57  b,  270  b  ;  1  Staph. 
Comm.  273. 

{c)  Doe  d.  Heming  v.  Brett  (1841), 
Hurl.  &  Walm.  3. 
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being  invested,  and  to  have  tlie  income  paid  to  him  during 
his  tenancy  {d ) . 

A  tenant  for  life  or  for  years  can,  however,  waive  his  f^^j^fg*®^^^* 
rights,  and  this  will  be  presumed  if  he  concurs  in  a  lease,  by  years  concurs, 
the  remainderman  or  reversioner,  without  reserving  com- 
pensation (d). 

A  contract  for  a  present  demise,  by  a  person  out  of  posses- 
sion, will  not  be  enforced  (e). 

Where  a  lease  ends  because  of  the  expiration  of  the  land-  Adoptk>n  of 
lord's  estate,  and  the  tenant  continues  in  possession  under  the  by  remain- 
remainderman,  paying  the  same  rent,  it  is  a  question  of  fact 
whether  or  not  the  latter  has  adopted  a  particular  term  con- 
tained in  the  lease.  Mere  receipt  of  rent  will  not  amount  to 
such  adoption  if  the  new  landlord  does  not  know  about  the 
stipulation  in  question,  or  if  it  is  not  in  accordance  with  the 
custom  of  the  country  (/). 

But  if  the  remainderman,  after  coming  of  age  or  into  pos- 
session, orally  promises  to  execute  or  confirm  a  voidable  lease, 
and  the  lessee,  on  the  faith  of  such  j)romise,  expends  money 
on  the  premises,  he  will  be  able  to  get  the  lease  specifically 
enforced  against  the  remainderman  (g). 

A  lease  does  not  end  at  the  death  of  the  tenant  for  life  who 
has  granted  it,  if  it  be  made  in  pursuance  of  a  power,  or  under 
the  Settled  Land  Acts. 

Although  a  reversioner  can  grant,  or  agree  to  grant,  a  lease  Rule  against 

.  •  i."       1  1  -in  perpetuities. 

to  commence  as  soon  as  an  existmg  lease  has  expired,  the 
interest  to  be  taken  must  be  capable  of  ascertainment  within 
the  period  prescribed  by  the  rule  against  perpetuities  (A). 


(12.)  Trustees. 

Apart  from  statute,  or  express  powers  in  the  instruments  Generally, 
under  which  they  hold,  trustees  are  not  empowered  to  work, 
sell,  purchase,  or  lease  mines  or  minerals.   But  if  and  so  long 


{d)  See  JDickin  v.  Ilamer  (1860),  1  Ex.  159  ;  14  L.  T.  20  ;  14  W.  R. 

Dr.  &  Sm.  284  ;  29  L.  J.  Ch.  778.  406. 

{e)  Bayly  v.  Tyrrell  (1814),  2  Ball  {g)  Robertson  v.  St.  John  (1786),  2 

&  B.  358  ;  12  R.  R.  99.  Bro.  C.  C.  140. 

(/)  Oakley  v.  Monck  (1866),  4  H.  ih)  Itedington  v.  Broicne,  [1893]  32 

&  C.  251 ;  35  L.  J.  Ex.  87 ;  L.  R.  1  L.  R.  Ir.  Ch.  347. 


GO  Persons  concerned  with  Mines. 

Mines  of  as  any  person  beneficially  entitled  to  the  possession  of  land  is 
an  infant,  and  being  a  woman  is  also  unmarried,  the  trustees 
may  enter  into  and  continue  in  possession  of  the  land,  with 
power  to  pull  down  houses  and  other  buildings  and  erections, 
and  to  continue  the  working  of  mines,  minerals,  and  quarries 
which  have  usually  been  worked,  and  to  make  allowances  to 
and  arrangements  with  tenants  and  others,  and  to  determine 
tenancies,  and  to  accept  surrenders  of  leases  and  tenancies, 
and  generally  to  deal  with  the  land  in  a  proper  and  due 
course  of  management.  But  where  the  infant  is  impeachable 
for  waste  the  trustees  shall  not  commit  waste  (i).  Therefore 
they  cannot  work  unopened  mines.  The  settlement  or  will 
may  declare  a  contrary  intention  (i). 
Leases  under  Before  the  Settled  Land  Act,  1882,  leases  of  settled  mines 
fe^ed^'by  will  minerals  were  frequently  granted  by  trustees  under 
or  settlement,  powers  contained  in  the  instrument  creating  the  trust,  and 
numerous  cases  were  decided  in  relation  thereto,  but  it  is  not 
necessary  to  encumber  these  pages  with  details  of  such  de- 
cisions (/i ) . 

Sales  and  If  the  settlement  or  other  instrument  imder  which  they  act 

Settled^^^^^  does  not  contain  suitable  powers  of  sale  or  leasing,  trustees 
Estates  Act  may,  in  cases  where  they  are  called  upon  or  empowered  to 
Land  Acts.     ^^t,  avail  themselves  of  the  powers  given  by  the  Settled 

Estates  Act,  1877,  and  the  Settled  Land  Acts,  1882—1890. 

For  the  most  part,  however,  the  tenant  for  life  is  now  the 


(i)  Conveyancing  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  42. 

{Jc)  As  to  the  term  which  might 
he  granted,  see  Isherwood  v.  Oldknoiv 
(1815),  3  M.  &  S.  382;  16  R.  R.  305; 
Easton  v.  Pratt  (1864),  3  H.  &  C.  676  ; 
33  L.  J.  Ex.  233 ;  Edwards  v.  Milbank 
(1859),  4  Drew.  606;  29  L.  J.  Ch. 
45. 

As  to  leases  in  possession  and  in 
reversion,  see  Coventry  v.  Coventry 
(1718),  1  Com.  312;  HarcourtY.  Pole 
(1591),  1  And.  273  ;  Winter  v.  Love- 
day  (1707),  1  Com.  36  ;  Follard  v. 
Greenvil  (1663),  1  Ch.  Ca.  10  ;  1 
Ch.  R.  185 ;  Doe  v.  Calvert  (1802), 
2  East,  375  ;  6  R.  R.  451. 

As  to  rents  and  reservations  :  Doc 
V.  Rogers  (1834),  5  B.  &  A.  755; 
Roe  V.  Abp.  of  York  (1805),  6  East. 
86;  Campbell  y.  Leach  (1775),  Amb. 


740 ;  Cardigan  v.  Montague  (1754), 
Sugd.  on  Powers,  App,  No.  14. 

As  to  covenants  and  conditions : 
L)oe  d.  Jersey  v.  Smith  (1816),  5 
M.  &  S.  467;  3  Bligh,  290;  21 
R.  R.  767 ;  Doe  d.  Egremont  v. 
Williams  (1845),  11  Q.  B.  688  ;  13 
L.  J.  Q.  B.  357  ;  Doe  d.  Egremont  v. 
Burrough  (1848),  6  Q.  B.  229;  17 
L.  J.  Q.  B.  154. 

As  to  mode  of  execution  of  deed, 
see  22  &  23  Vict.  c.  35,  s.  12. 

As  to  curing  defects  in  leases 
under  powers,  see  the  Leases  Acts, 
1849  and  1850  (12  &  13  Vict.  c.  26; 
13  &  14  Vict.  c.  17),  p.  283,  post; 
Campbell  v.  Leach,  above ;  Ex  p. 
Cooper  (1865),  34  L.  J.  Ch.  373  ; 
Robson  v.  Flight  (1865),  3  De  G-.  J. 
&  S.  608  ;  34  L.  J.  Ch.  226;  11 
L.  T.  725  ;  13  W.  R.  393. 


Tkustees. 


61 


person  to  take  tlie  initiative.  If  the  tenant  for  life  or  limited 
OTSTier  is  an  infant,  then  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Acts,  1882 — 1890,  are  exerciseable  by  the 
trustees  (/) . 

Trustees  having  power  to  grant  leases  in  possession  may  Trustees 

,  p  111  •  T      j^'  '  p         11     cannot  under- 

not,  even  lor  valuable  consideration,  give  an  eniorceabie  ^^^^  g.j.ant 
covenant  to  gi-ant  a  lease  to  come  into  operation  at  the  end  lease  in 
of  a  subsisting  term,  for  they  are  bound  to  exercise  the  power 
for  the  benefit  of  the  estate  {m) . 

In  view  of  the  wide  powers  given  by  the  Settled  Land  Settled  Land 
Acts,  and  excepting  a  few  cases,  it  is  proper  that  a  settlement 
or  will  made  since  1882,  and  under  which  divers  persons  are 
to  take  in  succession,  should  not  contain  powers  of  sale, 
leasing,  &c.  If  it  be  desii-ed  to  enlarge  the  powers  given  by 
the  Settled  Land  Acts,  the  best  coiu'se  is  to  specify  what 
powers  are  authorized  in  extension  of  those  conferred  by  the 
Acts  {n). 

The  following  are  cases  in  which  the  Settled  Land  Acts  where 
do  not  apply — viz.,  a  discretionary  trust  for  all  or  any  of  ii^applicable. 
specified  objects  such  as  is  usual  on  the  determination  of  a 
life  estate  by  bankruptcy,  &c.  (o)  ;  a  trust  for  a  person  on 
attaining  a  certain  age,  with  a  discretionary  power  of  main- 
tenance, and  trust  for  accumulation  of  surplus  income  in  the 
meantime  (p) ;  an  out  and  out  trust  for  accumulation  of  the 
whole  rents  during  a  fixed  term,  so  as  to  be  added  to 
corpus  (q) . 

In  the  three  cases  mentioned  there  is  no  tenant  for  life  in 
possession.  The  best  practical  method  of  giving  powers  of 
sale,  leasing,  &c.,  to  the  trustees  is  to  incorporate  the  powers 
of  the  Settled  Land  Acts,  expressly  mentioning  what  fui-ther 
powers  are  given  in  extension  of  the  Acts.  The  Acts  cannot 
apply  to  the  settlement  of  a  reversion  until  it  falls  into 
possession. 


{I)  Settled  Land  Act,  1882,  s.  60. 

(m)  Moore  v.  Clench  (1876),  1  C.  D. 
447  ;  45  L.  J.  Ch.  80  ;  34  L.  T.  13  ; 
24  W.  R.  169  (Charity  Governors). 

in)  See  Key  &  Elphinstone's  Pre- 
cedents in  Conveyancing-,  Vol.  II. 

(o)  He  Atkinson  (1886),  31  C.  D. 


577  ;  55  L.  J.  Ch.  49  ;  54  L.  T.  403  ; 

34  W.  R.  445. 

{l))  Re  Home  (1888),  39  C.  D.  84  ; 
57  L.  J.  Ch.  790  ;  59  L.  T.  580  ;  37 
W.  R.  69. 

{q)  Re  Strangways  (1887),  34  C.  D. 
423  ;  56  L.  J.  Ch.  195  ;  55  L.  T.  714  ; 

35  W.  R.  83. 


Persons  concerned  with  Mines. 


If,  however,  it  is  not  intended  that  persons  should  enjoy 
mines  for  successive  lives,  but  that  the  property  should  be 
sold  and  the  proceeds  invested  on  trusts  for  division  or  enjoy- 
ment in  succession,  the  settlement  or  will  should  empower 
the  trustees  to  carry  on  a  colliery  or  mining  business  until 
sale,  and  for  this  purpose  to  employ  the  whole  or  requisite 
part  of  the  testator's  real  and  personal  estate,  for  in  the  absence 
of  authority  in  the  settlement  or  will  executors  and  trustees 
have  no  power  to  carry  on  the  testator's  business  (r) .  Mere 
authority  to  continue  a  colliery  business  will  not  empower 
the  executors  to  borrow  money,  or  to  employ  in  the  business 
any  part  of  the  testator's  assets  other  than  those  embarked  at 
the  time  of  death.  Special  powers  must  be  given  for  these 
purposes  (-s-) . 

In  a  case  where  a  testator  gave  to  his  wife  for  life  the 
income  of  his  residuary  estate,  but  there  was  a  mining  lease 
to  which  heavy  liabilities  attached,  and  which  could  not  be 
ascertained  or  cleared  off  until  the  expiration  of  thirteen 
years  after  the  testator's  death,  the  Court  required  the  in- 
come of  the  residue  to  be  accumulated  until  the  expiration  of 
the  lease  (t) . 

A  lease  comprising  different  properties  held  upon  different 
trusts  cannot  be  properly  granted  unless  under  very  special 
circumstances,  and  in  a  case  where  property  was  so  held  the 
Court  refused  to  enforce  an  agreement  as  against  the  pro- 
posed lessee  (w) . 

A  trustee,  appointed  after  the  date  and  execution  of  a  lease 
which  is  in  excess  of  powers  conferred,  and  ignorant  of  its 
existence,  will  not  be  liable  for  want  of  diligence  in  allowing 
a  tenant  for  life  to  receive  the  rents  payable  under  such 
excessive  lease  {v). 

"Where  a  trustee  or  other  person  is  for  the  time  being 
authorized  to  dispose  of  land  by  way  of  sale,  exchange, 
partition,  or  enfranchisement,  the  High  Court  may  sanction 


(r)  Barker  v.  Barker  (17SG),  1  T.  R. 
295. 

(s)  lI'MilUe  V.  Acton  (1853),  4  De 
G.  M.  &  a.  744  ;  23  L.  J.  Ch.  11  ; 
17  Jur.  1041. 

{t)  Fletcher  v.  Stevenson  (1844),  3 
Hare,  360;  13  L.  J.  Ch.  202. 


{u)  Tohon  V.  Sheard  (1877),  5  C.  D. 
19  ;  46  L.  J.  Ch.  815  ;  36  L.  T.  756  ; 
25  W.  R.  667. 

{v)  Clegg  v.  Roivland  (1866),  L.  R. 
2  Eq.  160;  35  L.  J.  Ch.  396;  14 
L.  T.  217;  14  W.  R.  530. 
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his  so  disposing  of  the  Land,  with  an  exception  or  reservation 
of  any  minerals,  and  with  or  withont  rights  and  powers  of  or 
incidental  to  the  working,  getting  or  carrying  away  of  the 
minerals,  with  or  without  the  said  rights  or  powers,  separately 
from  the  residue  of  the  land.  Any  such  trustee  or  other 
person  with  the  said  sanction  previously  obtained,  may, 
unless  forbidden  by  the  instrument  creating  the  trust  or 
direction,  fi'om  time  to  time,  withont  any  further  application 
to  the  Com-t,  so  dispose  of  any  such  land  or  minerals. 
Notliing  in  this  section  shall  derogate  from  any  power  which 
a  trustee  may  have  under  the  Settled  Land  Acts,  1882 — 
1890,  or  otherwise  "  The  Court  will  give  a  general 

direction  that  the  powers  to  sell  surface  or  minerals  separately 
may  be  exercised,  without  limiting  them  to  a  particular 
sale  (x) . 

^  Excej)t  by  virtue  of  the  above  cited  provision  of  the 
Trustee  Act,  1893,  or  unless  the  instrument  nnder  which 
they  act  confers  the  power,  trustees  cannot  on  a  sale  sever 
the  mines  from  the  sui-f ace  {//) . 

There  is  nothing  to  prevent  trustees,  empowered  to  invest  Purchase  of 
in  pmTjhase  of  realty,  from  buying  an  estate  with  mines  or  ^^operty. 
minerals  in  it,  if  such  purchase  be  valuable  and  beneficial  for 
the  persons  entitled,  notwithstanding  that  it  might  happen 
that  the  tenant  for  life  should  exercise  such  powers  as  are 
vested  in  him  of  working  or  leasing  minerals  (s) .    But  in  the  Lending-  on 
absence  of  an  express  power,  trustees  should  not  lend  money  minefaf  ^ 

property. 

(w)  A  mortgagee  with  a  power  of  760  ;  Katie's  Trust  (1877),  6  C.  D. 

sale  is  entitled  to  apply  under  the  104;  Paliner''s  IVill  (1872),  13  Eq. 

Act:  Re  Hirst's  Mortrjagc  (1890),  4.)  408;  41  L.  J.  Ch.  511  ;   Re  Hirst's 

C.  D.  2G3  ;  60  L.  J.  Ch.  48  ;  63  L.  T.  Mortgage  (1800),  45  C.  D.  263  ;  60 

444  ;  38  W.  R.  685.  L.  j.  Ch.  48  ;   63  L.  T.  444  ;  38 

{low)  Trustee  Act,  1893  (56  &  57  W.  R.  685  ;    Beaumont'' s  Mortgage 

Vict.  c.  53),  s.  44,  amended  by  Trus-  Trusts  (1871),  12  Eq.  86  ;   40  L.  J. 

tee  Act,  1894,  s.  3,  replacing  sect.  2  Ch.  400  ;  19  W.  R.  767. 

of  the  Confirmation  of  Sales  Act,  i  \  -n    n          rr     n  /io^i\ 

1862  (25  &  26  Vict.  c.  108).    See  ^^^^^'^.^[W^T  J^^^l  ' 

also  Settled  Land  Act,  1882,  ss.  4,  ^    30  L.  J   Ch.  524  ;  4 

17  ;  Settled  Land  Act,  1890,  s.  5  ;  -L-  J--  1     ,  9  W .  ±4.  544. 

Conveyancing  Act,  1881,  s.  19  (1).  (z)  See  BucJdcy  v.  Hoicell,  above. 

{x)  Re  Willv-ay's  Trust  (1863),  1  Also  see  Bellot  v.  Litter  (1874),  30 

N.  R.  469;   32  L.  J.  Ch.  226;  L.  T.  861 ;  22  W.  R.  836,  where  the 

IFynn's  Devised  Estates  (1873),  16  power  was  to  purchase  hereditaments 

Eq.  237  ;  43  L.  J.  Ch.  95;  21  W.  R.  "  adjoining  "   the  settled  estates. 

695;  and  see  In  re  Fryse's  Estates  Also  see  Burges  v.  Lamb  (1809),  16 

(1870),  10  Eq.  531 ;  39  L.  J.  Ch.  Ves.  174. 
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Peksons  concerned  with  Mines. 


Remoteness : 
Perpetuity. 


Purchases  by 
trustee  from 
beneficiary. 


Fiduciary 
relationship. 


Interest  not 
charged 
where  sale 
set  aside. 


Indemnity 

against 

damage 

caused  by 

working 

mines. 


on  land  containing  mines  or  quanies,  unless  there  is  ample 
security  irrespective  of  the  minerals  (a). 

Where  a  testator  directed  his  trustees  to  carry  on  his 
business  until  his  pits  were  worked  out,  and  then  to  sell 
them  and  hold  the  proceeds  of  sale  in  trust  for  certain 
specified  persons  then  living,  and  that  until  the  sale  his  sons 
might  he  employed  in  the  business,  it  was  held  that  this  was 
void  for  remoteness  as  infringing  the  law  against  perpetui- 
ties, notwithstanding  that  the  pits  were  actually  worked  out 
about  six  years  after  the  testator's  death.  Probabilities  can- 
not be  speculated  about,  nor  can  regard  be  had  to  the  facts 
as  they  turned  out  at  the  testator's  deatli.  The  will  directed 
the  business  to  be  earned  on  for  an  indefinite  time,  and  it 
was  impossible  at  the  testator's  death  to  say  at  what  point 
of  time  the  shares  would  vest  in  interest  in  ascertained 
persons  (b) . 

A  trustee  for  sale  cannot  buy  the  trust  property  from  him- 
self and  his  co-trustees.  He  may  buy  from  the  beneficiary 
after  the  relation  between  them  has  been  finally  dissolved, 
or,  if  the  beneficiary  be  under  disability,  then  with  the 
sanction  of  the  Court.  But  in  any  case  he  is  bound  to  make 
a  full  and  fair  disclosure  of  all  material  facts  which  have 
come  to  his  knowledge  while  he  remained  a  trustee. 

The  sale  will  be  set  aside  if  the  trustee  does  not  disclose 
the  facts  that  he  has  arranged  or  proposes  to  turn  over  a 
colliery  business  to  a  limited  company,  or  that  a  balance 
sheet  has  been  got  out  showing  better  results  than  one  which 
was  exhibited  to  the  beneficiary,  or  if  statements  be  made 
which  are  not  strictly  true  (c) . 

Upon  the  setting  aside  of  a  sale  by  a  trustee  to  himself,  on 
the  ground  of  concealment  or  otherwise,  interest  is  not 
chargeable  against  him  on  rents  and  profits  received  by  him 
since  the  date  of  sale  (d). 

Where  an  injury,  such  as  subsidence  of  adjoining  property, 
is  caused  in  the  reasonable  management  and  working  of  an 


(a)  See  He  Whitek)/  (1887),  33 
C.  D.  347;  12  A.  C.  727. 

(b)  Re  Wood,  Tullett  v.  Colville, 
[1894]  3  Ch.  381  ;  71  L.  T.  184, 
413. 


(c)  Per  Farwell,  J.,  In  re  Pease, 

The  Earl  of  Fortsnwuth  v.  Fease, 
Times,  12  Dec.  1900. 

[d)  Silksto7ic  Sf-  Ilaigh  3Ioor  Co((l  Co. 
V.  Edexj,  [1900]  1  Ch.  167. 
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estate,  and  damages  are  recovered  against  the  trustee  per- 
sonally, the  trustee  is  entitled  to  be  indemnified  out  of  the 
assets,  and  the  adjoining  owner  has  the  right  to  stand  in  the 
place  of  the  trustee  and  to  obtain  payment  of  the  damages 
and  costs  direct  out  of  the  testator's  estate  (e) . 

The  Chancery  Division  can  order  an  account  against  a  Account 
trustee  for  a  number  of  persons  constituting  an  association  tS"?. 
for  mining  purposes  (/). 

Where  any  real  estate  (not  including  land  of  co^^yhold  Devolution  of 

J  1  Pill*  •         1  •  1  lee-al  interest 

tenure  or  customary  ireehold  m  any  case  m  which  an  in  real  estate 

admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to  death. 

perfect  the  title  of  the  purchaser  from  the  customary  tenant) 

is  vested  in,  or  appointable  under  a  general  power  by,  any 

person  dying  after  the  31st  December,  1897,  without  a  right 

in  any  other  person  to  take  by  survivorship,  such  real  estate 

on  his  death,  notwithstanding  any  testamentary  disposition, 

devolves  to  and  becomes  vested  in  his  personal  representatives 

or  representative,  from  time  to  time,  as  if  it  were  a  chattel 

real  vested  in  them  or  him  (r/) . 

The  personal  representatives  administer  the  realty  as  though 
it  were  personalty,  and  this  includes  the  power  of  selling  or 
mortgaging  it  (h). 

The  realty  may  at  any  time  after  the  death  be  transferred  Transfer  to 
to  the  heir  or  devisee  by  assent  or  convejance ;  and  after  the  devisee, 
expiration  of  one  year  the  Court  can  order  it  to  be  conveyed 
to  the  person  entitled  {i) . 

In  the  case  of  a  testator  who  has  died  since  31st  December, 
1897,  all  his  executors  named  in  the  will  must  join  in  the 
conveyance  of  real  estate,  whether  or  not  they  have  proved 
the  will  (A-). 


{e)  In  re  Maylould,  [1900]  1  Ch.  {h)  Ibid.  s.  2. 
199 

(/)  Wright  \.  Fitt  (1870),  12  Eq. 


(i)  Ibid. 


408;    40   L.   J.  Ch.   558    (Eyam,         {k)  Pawley  and  London  ^  Frovincial 

Derbyshire).  Bank's  Contract,  [1900]  1  Ch.  58  ; 

(y)  Land  Transfer  Act,  1897  (60  69  L.  J.  Ch.  6;  81  L.  T.  507;  48 

&  61  Vict.  c.  65),  8.  1.  W.R.  107. 
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Persons  concerned  with  Mines. 


(13.)  Married  Women. 


Preliminary 
questions. 


Position 
under  the 
old  law. 


Settlement 
for  separate 
use,  no 
restraint 
against  an- 
ticipation. 


Powers  given 
by  Married 
AVomen's 
Property 
Act,  1882. 


In  dealing  witli  property  to  which  a  married  woman  is 
entitled  the  following  questions  arise  : — 

(1)  Was  she  married  before  1st  January,  1883,  and  did 
her  title  accrue  before  that  date  ? 

(2)  Has  the  property  been  settled  ? 

If  so,  has  it  been  settled  to  the  separate  use  of  the 

married  woman  ?  and 
Is  she  restrained  from  alienation  ?  ' 

A  married  woman  whose  property  is  not  settled  to  her 
separate  use,  or  who  is  not  within  the  provisions  of  the 
Married  Women's  Property  Act,  1882,  can  only  effectually 
convey  or  demise  with  the  concurrence  of  her  husband,  and 
by  deed  acknowledged  before  a  judge  or  one  perpetual  com- 
missioner, or  before  1st  January,  1883,  two  perpetual  com- 
missioners (/) . 

In  case  the  Married  Women's  Property  Act,  1882,  does  not 
apply,  but  property  of  a  married  woman  is  settled  to  her 
separate  use  and  there  is  no  restraint  against  alienation,  then 
(1)  she  can  dispose  of  the  eqiiitahle  fee,  either  by  will  or  by 
deed  not  acknowledged  For  complete  alienation  of  the 

legal  fee  it  is  necessary  that  the  husband  should  concur  and 
that  the  deed  should  be  acknowledged,  unless  the  husband  is 
lunatic  or  lives  apart  from  his  wife  (^^).  (2)  She  can  also 
make  a  valid  lease  of  her  separate  estate  without  her  husband's 
concurrence  (o). 

In  the  absence  of  a  settlement,  a  woman  marrying  since 
the  31st  December,  1882,  is  entitled  to  hold,  as  her  separate 
property,  all  real  and  personal  property  belonging  to  her  at 
the  time  of  marriage,  or  acquired  by  or  devolving  upon  her 
after  marriage,  and  to  dispose  of  the  same  in  the  sanae 
manner  as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee  {p). 


(/)  Fines  and  Recoveries  Abolition 
Act,  1833  (3  &  4  Will.  4,  c.  74); 
Conveyancing  Act,  1882,  s.  7. 

[m)  Taylor  v.  Meads  (1865),  4 
De  G-.  J.  &  S.  597  ;  34  L.  J.  Ch. 
203. 

{n)  3  &  4  Will.  4,  c.  74,  s.  91. 


(o)  Allen  V.  Walter  (1870),  5  L.  R. 
Ex.  187  ;  39  L.  J.  Ex.  153 ;  22- 
L.  T.  610. 

[p)  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1, 
2,  and  19. 
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A  similar  power  is  possessed  by  a  woman  married  before 
1883,  ^itli  respect  to  property  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion  or 
remainder,  shall  accrue  {i.e.,  shall  be  acquired,  not  necessarily 
fall  into  possession)  after  31st  December,  1882  {q). 

A  settlement  made  or  to  be  made  before  or  after  marriage 
will  override  the  statutory  powers  given  to  the  married 
woman  (r) . 

The  facilities  afforded  by  the  Settled  Estates  Act,  1877  (.s).  Powers  given 
may  be  used  in  respect  to  the  property  of  a  married  woman  E^tates^Act, 
where  she  cannot  otherwise  convey  or  demise  property,  viz.  :  iS""- 
whether  an  infant  or  of  full  age,  she  may  make  or  consent 
to  an  application  to  the  Court       subject  to  a  separate 
examination  (r ) ,  and  whether  the  property  is  settled  to  her 
separate  use  or  not,  and  notwithstanding  that  she  may  be 
restrained  from  anticipation  (u). 

Where  a  married  woman,  being  a  tenant  for  life  or  having  Powers  given 
the  powers  of  a  tenant  for  life  under  the  provisions  of  the  Land^Acfs 
Settled  Land  Acts  (ic),  is  entitled  to  property  for  her  separate  1882  to  1890. 
use,  or  is  entitled  to  the  rights  conferred  by  the  Married 
Women's  Property  Acts,  1882  and  1893,  then  she,  without 
her  husband,  has  all  the  (x)  powers  of  a  tenant  for  life  under 
the  Settled  Land  Acts.     Where  she  is  entitled  otherwise, 
then  she  and  her  husband  together  have  the  (x)  powers  of  a 
tenant  for  life  under  the  Settled  Land  Acts.    The  married 
woman  may  execute,  make  and  do  all  deeds,  instruments  and 
things  necessary  or  proper  for  giving  effect  to  the  foregoing 
provisions  of  the  Acts.    A  restraint  on  anticipation  in  the 
settlement  will  not  j)revent  the  exercise  by  her  of  any  power 
under  the  Act  (?/) . 

If  real  estate  be  devised  to  trustees  for  a  married  woman  Restraint 
absolutely  for  her  separate  use  without  power  of  anticipation,  ^"^^^p^tion 


(q)  Married  Women's  Property- 
Act,  1882  (45  &  46  Vict.  c.  75), 
8.  5  ;  F,eid  v.  F.eid  (1886),  31  Ch.  D. 
402  ;  55  L.  J.  Ch.  294  ;  54  L.  T. 
100  ;  34  W.  R.  332. 

(r)  Same  Act,  s.  19. 

(s)  See  ante,  pp.  36—38. 

(w)  SettledEstatesAct,  1877,  s.  50. 


[v]  Ibid.  s.  51. 

[w]  Settled  Land  Act,  1882  (45  & 
46  Vict.  c.  38),  s.  61. 

(x)  See  ante,  pp.  39  et  seq. 

iy)  Sect.  61.  Acknowledgment 
will  not  be  necessary :  Sugden  on 
Powers,  8th  edit.  153. 
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she  cannot  sell  or  lease  under  the  Settled  Land  Acts  (s),  but 
must  obtain  an  order  for  release  under  sect.  39  of  the  Con- 
veyancing Act,  1881  (a). 
Married  Where  a  married  woman  is  not  entitled  beneficially,  but 

trustee.  is  a  trustee,  then  in  order  to  convey  or  lease  the  legal  estate  in 
freehold  property  it  is  necessary  that  her  husband  should 
concur  in  the  deed,  and  that  it  should  be  acknowledged  pur- 
suant to  the  Fines  and  Eecoveries  Abolition  Act,  1833  (h). 


(14.)  Infants. 


tail. 


Working  An  infant,  being  tenant  in  fee  simple  in  possession,  or 

minOTfty  of  ^^^^^^  in  tail  in  possession,  may  by  his  guardian  work  mines, 

infant  owner  open  Or  ucw,  as  if  he  were  an  adult  (c) . 

in  f  GG  ov  ^  ^  ^ 

Where  a  person  beneficially  entitled  to  the  possession  of 
land  is  an  infant,  and  being  a  woman  is  also  unmarried,  the 
trustees  (d)  may  continue  the  working  of  mines,  minerals, 
and  quarries  which  have  usually  been  worked,  and  otherwise 
manage  the  property ;  but  where  the  infant  is  impeachable 
for  waste,  the  trustees  must  not  commit  waste  (e) . 

Any  leases  granted  during  the  minority  of  an  infant  may 
(unless  made  in  pursuance  of  the  statutes  in  that  behalf)  be 
avoided  by  him  within  a  reasonable  time  after  he  attains 
majority,  but  will  be  confirmed  by  the  acceptance  (or  pay- 
ment) of  rent  or  other  acts  having  relation  to  the  tenancy  (/). 
Thus,  where  trustees,  for  a  minor,  of  entailed  lands  enter  into 
a  compromise,  and  accept  a  lease,  of  minerals  claimed  to  belong 
to,  as  well  the  entailed  lands,  as  of  other  lands  of  which  they 


Non-statutory 
leases. 


(z)  £ates  Y.  Kcsterton  {IS9 5),  [1896] 
1  Ch.  159  ;  65  L.  J.  Ch.  108;  73 
L.  T.  656  ;  44  W.  R.  150, 

(a)  See  In  re  Little,  Harrison  v. 
Harrison  (1889),  40  Ch.  D.  418  ;  58 
L.  J.  Ch.  233;  60  L.  T.  246;  37 
W.  R.  289. 

{h)  3  &  4  Will.  4,  c.  74.  Re  HarJc- 
ness  and  ylllsopp''s  Contract,  [1896]  2 
Ch.  358  ;  74  L.  T.  652  ;  65  L.  J.  Ch. 
726  ;  44  W.  R.  683.  Query,  whether 
the  rule  is  the  same  as  regards  a  bare 
trusteeship  or  leaseholds.  (Law 
Notes,  June,  1897.) 

{c)  Lyddall  v.  Clavering  (1741), 
Amb.  371,  n. ;  Savillcy.  Saville  (1749), 


2  Atk.  463. 

{d)  The  trustees  are  (1)  the  per- 
sons appointed  for  this  purpose  by 
the  will  or  other  settlement  ;  (2)  if 
none,  then  the  settlement  trustees 
for  the  time  being  with  power  of  sale 
or  power  to  consent  to  or  approve  of 
sale ;  (3)  if  none,  then  trustees  ap- 
pointed for  this  purpose  by  the  Court 
on  the  application  of  a  guardian  or 
next  friend  of  the  infant. 

{e)  Conveyancing  Act,  1881,8.  42. 
As  to  what  is  waste,  see  ante,  p.  22. 

(/)  Smith  V.  Low  (1739),  1  Atk. 
489  ;  Lord  Advocate  Y.  Wcmuss,  [1900] 
A.  C.  48. 


Infants. 
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are  not  tmstees,  and  tlie  minor,  after  attaining  majority,  ^f°^^f°^^*^°g 
continues  in  possession  under  the  lease  for  a  long  time,  and  ^  ^ 
accepts  reductions  of  rent  and  modifications  of  terms,  he 
ratifies  the  lease,  and  is  estopped  from  asserting  ownership 
adverse  to  the  lease  {g). 

Whether  an  infant  tenant  in  tail  can  commit  equitahle  Equitable 
waste  (Ji)  does  not  appear  to  have  been  actually  determined. 
It  would  seem,  however,  that  he  has  just  as  much  power  to 
do  so  as  tenants  in  tail  prohibited  by  statute  from  barring 
the  entail.    An  injunction  may  be  granted  to  protect  the  Infant  not 
estate  of  an  infant  en  ventre  sa  mere  it). 

Leases  of  lands  belonging  to  an  infant  may  be  granted 
under  the  powers  of  the  statutes  11  Geo.  4  &  1  Will.  4,  c.  65, 
the  Settled  Estates  Act,  1877,  the  Conveyancing  Act,  1881, 
and  the  Settled  Land  Acts,  1882—1890. 

The  guardians  or  other  persons  on  behalf  of  an  infant  may  Leases  under 
apply  to  the  Chancery  Division  of  the  High  Court,  by  p^^^p^^f^ 
summons,  for  leave  to  accept  surrenders  and  grant  or  renew  Act,  1830. 
leases  {k) ;  and  where  an  infant  is  entitled  in  fee  or  in  tail, 
the  guardian  may,  with  the  sanction  of  the  High  Court, 
obtained  on  summons,  make  such  leases,  without  fine,  for 
mining  or  other  purposes  as  the   Court  shall   direct  (/). 
Under  this  Act  a  valid  lease  may  be  made  to  extend 
beyond  the  minority  {m).    The  infant's  estate  must  either  be 
indefeasibly  vested,  or,  at  any  rate,  all  persons  who  could 
take  in  any  event  must  be  before  the  Court      ;  or,  if  not  in 
possession,  the  prior  holder  must  consent  (o) . 

The  powers  conferred  by  the  Settled  Estates  Act,  1877  (j^).  Sales  and 
as  to  sales  and  leases  may  be  exercised  as  regards  property  gg^f^jg^^^®^ 
belonging  to  infants,  whether  entitled  as  tenant  for  life,  or  in  Estates  Act, 
tail,  or  other  limited  interest  (^7) ,  or  in  fee  simple  (r),  or  in 


{fj)  Lord  Advocate  v.  Wemyss, 
above  (fourteen  years'  delay) . 

{h)  See  ante,  p.  23, 

(i)  Rohinson  v.  Litton  (174i),  3 
Atk.  209. 

{k)  11  Geo.  4  &  1  WiU.  4,  c.  65, 
BS.  12,  16. 

{P,  Sect.  17. 

(m)  Amtey  y.Hobson  (1853),  1  Sm. 
&  G.  505. 


{n)  He  Clark  (1866),  1  Ch.  292  ; 
35  L.  J.  Ch.  314. 

(o)  He  Spencer  (1867),  37  L.  J.  Ch. 
18  ;  16  W.  R.  306  ;  Me  Letchford 
(1876),  2  C.  D.  719;  45  L.  J.  Ch. 
530;  35  L.  T.  466. 

{p)  See  ante,  p.  36  et  scq. 

{(j)  Settled  Estates  Act,  1877, 
s.  49. 

()•)  Conveyancing  Act,  1881,  s.  41. 
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Sales,  leases, 
&c.,  under 
Settled  Land 
Acts. 

Infant 

absolutely- 
entitled  to 
be  as  tenant 
for  life. 

Tenant  for 
life,  infant. 


contingency  (.s).  The  infant's  guardian  is  the  person  to 
exercise  tlie  powers  so  conferred  (t)  ;  but  in  the  case  of  an 
infant  tenant  in  tail  nothing  is  to  be  done  without  the  special 
direction  of  the  Court. 

It  is  conceived  that  the  guardians  of  an  infant  may,  under 
the  powers  given  by  sects.  46  and  49  of  the  Settled  Estates 
Act,  1877,  and  sect.  41  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  grant  leases  for  twenty-one  years  with- 
out the  sanction  of  the  Court  (ti).  However,  in  the  great 
majority  of  cases  it  will  be  found  best  to  proceed  under  the 
Settled  Land  Acts. 

By  the  Settled  Land  Act,  1882,  it  is  enacted — 
Where  a  person,  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  to  land,  is  an  infant,  then  for  purposes 
of  this  Act  the  land  is  settled  land,  and  the  infant  shall  be 
deemed  tenant  for  life  thereof  (v) . 

"  Where  a  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant 
would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the 
powers  of  a  tenant  for  life  under  this  Act,  the  powers  of  a 
tenant  for  life  under  this  Act  may  be  exercised  on  his  behalf 
by  the  trustees  of  the  settlement,  and,  if  there  are  none,  then 
by  such  person  and  in  such  manner  as  the  Court,  on  the 
application  of  a  testamentary  or  other  guardian  or  next  friend 
of  the  infant,  either  generally  or  in  a  particular  instance, 
orders"  (?r). 

A  power  to  trustees  by  the  direction  of  the  tenant  for  life, 
or  in  tail  in  possession,  if  of  age,  and,  if  not,  of  his  guardians, 
to  sell  or  exchange,  is,  under  the  Settled  Land  Acts,  exer- 
ciseable  by  the  trustees  during  the  minority  of  the  infant 
tenant  in  tail  by  the  direction  of  the  guardians  (.r).  A  power 
to  guardians  during  minority  of  a  tenant  for  life,  or  in  tail  in 
possession,  to  grant  mining  leases  is  exerciseable  by  them 


(s)  Licldell  V.  Liclddl  (1883),  52 
L.  J.  Ch.  207  ;  31  W.  R.  238  ;  Be 
Sparrotv's  Settled  Estate,  [1892]  1 
Ch.  412  ;  61  L.  J.  Ch.  260 ;  66  L.  T. 
276. 

(0  Settled  Estates  Act,  1877, 
s.  49. 

(?<)  See  ante,  p.  37,  as  to  the 


desirability  of  having  these  leases 
sometimes. 

(f)  Settled  Land  Act,  1882,  s.  59. 

{tv)  Ihid.  s.  60  ;  In  re  Dudley 
(1887),  35  C.  D.  338  ;  56  L.  J.  Ch. 
478  ;  57  L.  T.  10  ;  35  W.  R.  492. 

[x)  Re  Bulie  of  Newcastle  (1883),  24 
C.  D.  129;  52  L.  J.  Ch.  645;  48 
L.  T.  779. 
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with  the  consent  of  the  trustees  of  the  settlement,  as  taking, 
under  sect.  60  of  the  Settled  Land  Act,  1882,  the  power  to 
consent  given  to  the  tenant  for  life  under  sect.  56  (2) . 

Under  the  Act  of  1882,  if  the  infant's  land  is  settled,  it 
would  appear  that  the  trustees  may  exercise  the  powers 
without  any  application  to  the  Court ;  but  if  it  is  unsettled, 
then  it  seems  that  an  application  to  the  Court  is  necessary  (y) . 

An  infant  cannot  sue  or  he  sued  for  a  specific  performance  Specific 
of  a  contract  entered  into  by  him  personally  with  respect  to  P^^^o^^^a^ce. 
land  or  realty,  though  an  option  of  purchase  is  exerciseable 
against  an  infant  heir  of  a  lessor  (z) . 

The  proceeds  of  minerals  worked  during  the  minority  of  Devolution 
an  infant  devisee  in  fee,  subject  to  an  executory  devise  over  executory 
in  the  event  of  his  dying  under  twenty-one,  will,  on  the  ^^^^^  o^®^- 
happening  of  that  event,  pass  as  personalty  to  his  legal 
personal  representative  {a) . 

(16.)  Lunatics. 

Contracts  made  with  a  lunatic  are,  generally  speaking,  Contracts, 
binding  upon  him,  unless  there  is  evidence  that  the  other 
party  knew  of  the  insanity  and  took  an  unfair  advantage  (h) . 
Where  a  person  is  lunatic,  the  order  of  the  Court  exercising  Court  in 
jurisdiction  in  lunacy  is  necessary  to  validate  things  done  in 
relation  to  the  lunatic's  property,  and  the  question  which  the 
Court  invariably  considers  is  whether  the  transaction  will 
benefit  the  lunatic  or  his  property. 

By  order  of  the  Court  (c),  mines  or  minerals  belonging  to  Working-, 
a  lunatic  entitled  in  fee  simple,  fee  tail,  or  for  life  without 
impeachment  of  waste,  may  be  v/orked  where  the  working 
will  be  for  the  benefit  of  the  lunatic,  and  whether  the  mines 
are  yet  unopened  (cl)  or  already  opened  {r'). 

[y)  See  Woodfall's  Landlord  and  {h)  Molton  v.    Camroux  (1848),  4 

Tenant,  16th  ed.,  p.  45.  Exch.  17 ;  18  L.  J.  Ex.  356. 

(z)  Hofjgrxrt   v.    Scott    (1830),    1  (c)  Lunacy  Act,  1890  (53  Vict.  c.  5), 

Russ.  &  Myl.  293  ;  31  R.  R.  112  ;  ss.  116-120  ;  64  &  55  Vict.  c.  65. 
Lnmley  v.  Ravenscroft,  [1895]  1  Q.  B. 

683  ;  64  L.  J.  Q.  B.  441  ;  72  L.  T.  (^)       parte  Tabhart  (1801),  6  Ves. 

382 ;  43  W.  R.  584 ;  14  R.  347 ;  428.     (In  this  case  the  coal  was 

Woods  V.  Hyde  (1862),  31  L.  J.  Ch.  allowed  to  be  worked  by  the  owner 

295  ;  6  L.  T.  317  ;  10  W.  R.  339.  of  the  adjoining  mine,  under  agree- 

(a)  Dyer  v.  Dyer  (1865),  34  Beav.  ^^^nt  with  the  committee.) 

540;  12  L.  T.  442  ;  13  W.  R.  732  ;  {e)  Re  Mary  Smith  (1874),  10  Ch. 

11  Jur.  N.  S.  721.  App.  79  ;  23  W.  R.  297. 
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The  Court  will,  in  a  fit  case,  allow  personalty  belonging  to 
the  lunatic  to  be  expended  for  machinery  or  otherwise  in 
connection  with  the  working  (/). 

Sales.  Subject  to  the  sanction  of  the  judge,  the  committee  or 

administrator  {g)  of  the  estate  of  a  lunatic  or  person  of 
unsound  mind  may,  in  relation  to  property  of  the  lunatic, 
sell,  exchange,  partition,  or  grant  leases,  or  exercise  powers 
of  leasing  for  building  or  other  purposes,  or  leases  {h)  of 

Leases.  minerals,  whether  already  worked  or  not,  and  either  with  or 
without  the  surface  or  other  land,  and  may  accept  sun-enders 
of  leases  and  perform  any  contract  entered  into  by  the  lunatic 
before  his  lunacy  {i),  and  may  carry  (A)  all  orders  into  effect. 
Leases  may  be  for  such  number  of  lives  or  such  term  of 
years,  at  such  rent  and  royalties,  and  subject  to  such  reserva- 
tions, covenants,  and  conditions  as  the  judge  approves. 
Moneys  received  under  any  lease  of  unopened  mines  are,  as 
between  the  real  and  personal  representatives  of  the  lunatic, 
to  be  considered  as  real  estate  (/).  Liability  to  support  the 
surface  may  be  excluded  on  dealings  with  the  lunatic's 
land  {m). 

The  Court  has  jurisdiction  to  order  a  committee  to  grant  a 
lease  pursuant  to  a  contract  made  by  him  or  by  the  land 
agent  acting  for  him,  though  not  sanctioned  by  the  Court  or 
by  a  Master  in  Lunacy  {n) . 

Powers  under  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
Acts.  tenant  for  life,  is  a  lunatic,  so  found  hy  inquisition  (o),  the 

committee  may,  under  order  of  the  Court  having  jurisdiction 
in  lunacy,  exercise  the  powers  conferred  by  the  Settled  Land 
Acts  {2^).    If  there  are  no  trustees  of  the  settlement  in 


(/)  Oxenden  v.  Compion  (1793),  2 
Ves.  69. 

{g)  In  re  Salt,  [1896]  1  Ch.  117  ; 
65  L.  J.  Ch.  152;  73  L.  T.  598. 

(A)  Leases  "  includes  under- 
leases: sect.  341. 

[i)  Lunacy  Act,  1890  (53  Vict, 
c.  5),  ss.  116—120. 

{k)  Sects.  122,  124. 

[l)  Sect.  123  (2).  And  see  Be 
Smith  (1874),  10  Ch.  App.  79:  23 
W.  E.  297. 


{m)  Re  Dicconson  (1880),  15  C.  D. 
316;  29  W.  K.  222. 

{n)  Be  Wijnne  (1872),  L.  R.  7  Ch. 
229;  26  L.  T.  406;  20  W.  R.  348. 
(The  tenant  had  expended  moneys  in 
improvements.) 

(0)  Be  Baggs,  [1894]  2  Ch.  416; 
63  L.  J.  Ch.  612;  71  L.  T.  138. 

{p)  Settled  Land  Act,  1882,  s.  62  ; 
In  re  Gaitskell  (1889),  40  C.  D.  416  ; 
58  L.  J.  Ch.  262. 


Lunatic;  Convict;  Bankrupt. 
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existence,  new  trustees  must  be  appointed  for  tlie  purposes 
of  tlie  Acts  (q) . 

The  committee  of  a  lunatic  tenant  for  life  cannot,  without 
the  sanction  of  the  Court  in  Lunacy,  give  a  valid  notice  of 
intention  to  exercise  the  leasing  powers  of  the  Settled  Land 
Acts,  even  though  an  order  may  have  been  made  appointing 
trustees  for  the  purposes  of  those  Acts  (r). 

(16.)  Convict. 

Every  convict  upon  whom  judgment  of  death  or  penal  Convict's 
servitude  shall  have  been  pronounced  or  recorded  on  a  charge 
of  treason  or  felony  is  incapable,  during  such  time  as  he 
shall  be  subject  to  the  Felony  Act,  1871,  of  alienating  or 
charging  his  property,  or  of  making  any  contract,  except 
through  an  administrator  appointed  in  manner  provided  by 
that  statute.  The  administrator  has  absolute  power  to  let, 
mortgage,  sell,  convey,  and  transfer  any  part  of  the  convict's 
property ;  the  surplus  rents  revert  to  the  convict  or  his  heirs 
or  legal  personal  representatives  (s). 


(17.)  Bankrupt. 

Immediately  on  a  debtor  being  adjudged  bankrupt,  the  Property  of 
j)roperty  of  a  bankrupt  vests  in  the  trustee,  the  official  ^^^^"P** 
receiver  being  trustee  until  another  is  appointed  (t). 

The  trustee  takes  the  property  with  all  the  bui'thens  and 
equities  to  which  it  was  subject  in  the  hands  of  the  bankrupt 
and  which  are  not  inconsistent  with  the  principles  of  the 
bankrupt  law  (u) .  The  trustee  can  disclaim  mining  and 
other  leases  and  any  other  onerous  property  (v) ,  and  may 
sell  all  or  any  part  of  the  property  of  the  bankrupt  (^),  and, 
with  the  permission  of  the  committee  of  inspection,  carry  on 


(q)  In  re  Taylor  (1883),  62  L.  J. 
Ch.  728  ;  49  L.  T.  420  ;  31  W.  E. 
596. 

(r)  In  re  Ray's  Settled  Estates 
(1884),  25  C.  D.  464;  53  L.  J.  Ch. 
205  ;  50  L.  T.  80  ;  32  W.  R.  458. 

(«)  33  &  34  Vict.  c.  23,  es.  6,  8, 
12,  18. 

(<)  Bankruptcy  Act,  1883  (46  &  47 


Vict.  c.  52),  8.  54  ;  TurqiiandY.  Board 
of  Trade  11  A.  C.  286;  55 

L.  J.  Q.  B.  417  ;  55  L.  T.  30. 

{u)  Ex  parte  Harrison,  Re  Cannock 
Colliery  Co.  (1885),  28  C.  D.  363  ; 
54  L.  J.  Ch.  554  ;  53  L.  T.  189. 

{v)  Bankruptcy  Act,  1883,  s.  55. 

{x)  Sect.  56. 
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Persons  concerned  with  Mines. 


the  business  so  far  as  may  be  necessary  for  the  beneficial 
winding-up  of  the  same  (y). 

The  property  of  the  bankrupt  divisible  amongst  his  creditors 
includes  all  f/oods  at  the  commencement  of  the  bankruptcy  in 
the  possession,  order  or  disposition  of  the  bankrupt,  in  his 
trade  or  business,  by  the  consent  and  permission  of  the  true 
owner  under  such  circumstances  that  he  is  the  reputed  owner 
thereof  (z). 


(18.)  Mortgagors  and  Mortgagees. 


Mortgage  of 
seams  of  coal 
includes  the 
colliery 
business. 


Fixtures  ; 
trade 

machinery 


cannot  be  sold 
apart  from 
freehold, 

unless  regis- 
tered as  a 
bill  of  sale. 


A  mortgage  of  seams  of  coal,  ironstone  and  fireclay,  and 
wayleaves  held  on  leases  for  years  with  powers  of  working — 
the  lessor  having  power  to  re-enter  if  the  workings  were  not 
properly  and  continuously  prosecuted — is  in  effect  a  mort- 
gage of  the  entire  colliery  and  colliery  business  as  a  going 
concern,  notwithstanding  that  loose  machinery  is  expressly 
excluded  from,  and  moveable  chattels  are  not  mentioned  in, 
the  deed  (a). 

A  mortgage  of  a  colliery  or  other  real  property  includes, 
and  passes  with  the  realty  all  fixtures  (b)  and  trade  machinery 
belonging  to  the  mortgagor,  whether  affixed  before  or  after 
the  date  of  the  mortgage  (c),  and  notwithstanding  that  they 
may  not  be  expressly  mentioned. 

A  mortgagee  cannot  sell  fixtures  or  trade  machinery  apart 
from  the  freehold  (r/). 

To  entitle  him  to  do  this,  it  is  necessary  that  the  instru- 
ment should  give  express  power,  and  that  it  should  be  regis- 
tered as  a  bill  of  sale  (e) .  The  right  of  the  mortgagee  to  the 
fixtiu^es  is  paramount  to  that  of  the  trustee  in  bankruptcy  of 
the  mortgagor  (/). 


(y)  Sect.  57. 

(z)  Sect.  44.  See  Colonial  BanTc  v. 
Whinney  (1886),  11  A.  C.  426;  56 
L.  J.  Q.  B.  43;  55  L.  T.  362;  34 
W.  R.  705. 

(ff)  Camphell  v.  Lloyds  Banh  (1889), 
58  L.  J.  Ch.  424  ;  Cormty  of  Gloucester 
Bank  v.  Rudry  Merthyr  Colliery  Co., 
1895]  1  Ch.  629  ;  64  L.  J.  Ch.  451 ; 
72  L.  T.  375  ;  43  W.  R.  486. 

b)  See  post,  p.  350  ct  seq. 

{c)  Meiix  V.  Jacobs  (1875),  L.  R.  7 


H.  L.  481;  44  L.  J.  Ch.  481;  32 
L.  T.  171 ;  23  W.  R.  526. 

{d)  In  re  Yates,  Batcheldor  v.  Tatcs 
(1888),  38  C.  D.  112  ;  57  L.  J.  Ch. 
697;  59  L.  T.  47;  36  W.  R.  563. 

{e)  Small  v.  National  Provincial 
Bank  of  England,  [1894]  1  Ch.  686 ; 
63  L.  J.  Ch.  270  ;  70  L.  T.  492  ;  42 
W.  R.  378. 

(/)  Ifather  v.  Fraser  (1856),  2  K. 
&  J.  536  ;  25  L.  J.  Ch.  361 ;  Whit- 
more  V.  Empson  (1857),  23  Beav.  313  ; 
26  L.  J.  Ch.  364. 
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LTespective  of  a  mortgage  of  the  freehold,  the  instrument 
must  be  registered  as  a  bill  of  sale  whenever  fixtures  are 
separately  assigned  or  charged,  or  trade  machinery  (exclusive 
of  the  fixed  motive  power,  fixed  power  machinery,  and  pipes 
for  steam,  gas  and  water)  are  assigned  or  charged  so  as  to 
make  them  removable  as  personal  chattels  (g) . 

After-acquired  property  or   chattels  cannot  be  validly  After- 
included  in  a  bill  of  sale  for  securing  money  (h).  prop^ty. 

Mining  leases  are  not  liable  to  be  registered  as  bills  of  sale.  Distress  under 
even  though  they  give  power  to  distrain  j^ersonal  chattels  on  "^^^^^^ 
lands  adjoining  to  the  coal-field  demised  (/)  ;  nor  is  a  memo- 
randum of  equitable  charge  given  on  the  deposit  of  title-deeds 
for  securing  a  loan  . 

A  mortgagee  cannot  claim  fixtures  placed  by  a  tenant  Fixtures 
while  the  mortgagor  remained  in  possession  (/) .  tenaiit  ^diilc 

If  plant  or  machinery  has  been  fixed,  after  the  date  of  the  mortgagor  in 
mortgage,  while  the  mortgagor  is  in  possession  under  an  Hh-e  anT* 
agreement  that,  until  fully  paid  for,  the  plant  or  machinery  purchase^ 
shall  remain  the  property  of  the  seller,  the  things  will  not  ° 
pass  to  the  mortgagee,  but  can  be  removed  by  the  unpaid 
vendor  (m)  at  any  time  before  the  mortgagee  takes  pos- 
session (n). 

If  the  security  be  insufficient,  a  mortgagee  can  enter  into  Mortgagee's 
possession,  and  when  in  possession  can  work  any  mines  that  security^ 
are  open  (o)  at  the  time  ;  moreover,  he  can  open  and  work  insufficient, 
new  mines,  or  grant  leases  of  any  open  or  new  mines  (p). 
The  burden  lies  upon  him  of  showing  that  the  security  is 
insufficient ;  but  that  burden  will  be  discharged  if  the  interest 
is  in  arrear,  and  if,  say,  thirty  years'  purchase  of  the  yearly 

{(/)  Bills  of  Sale  Act,  1878,  ss.  4,         (m)  Cumberland  Union  Banlcing  Co. 

5,  7.  V.  Mari/port  Ilcematite  Iron  Co.,  LcL 

[h)  Thomas  v.  Kelly   (1888),    13  (1891),  [1892]  1  Ch.  415  ;  61  L.  J.  Ch. 
A.  C.  506 ;  56  L.  J.  Q.  B.  66  ;  60  227  ;  66  L.  T.  108  ;  40  W.  R.  280. 
L.  T.  114  ;  37  W.  R.  353.  (;^)  Oongh  v.  Wood,  [1894]  1  Q.  B. 

(i)  Bills  of  Sale  Act,  1878,  s  6  ;  713  .  63  L.  J.  Q.  B.  564  ;  70  L.  T. 
Re  Roiindivoocl  Colliery  Co.,  [1897]  1  297*  42  W  R  469 

Ch.  373  ;  66  L.  J.  Ch.  186 ;  75  L.  T. 
641  :  45  W.  R.  324. 


(0)  See  ante,  p.  24  et  scq. 


[k)   Topham   v,    Greemide    Glazed  {j))  MillettY.  Bavey  {l^Q2>),Z2'L.  J . 

Firebrick  Co.  (1888),  37  C.  D.  281;  Ch.  122;   31  Beav.  470;   7  L.  T. 

67  L.  J.  Ch.  583  ;  58  L.  T.  274  ;  36  551  ;    11   W.   R.    176.     And  see 

W.  R.  464,  Harriott  v.  Anchor  Reversionary  Co. 

{T)  Sanders   v.   Davis   (1885),    15  (1861),  3  De  G.  F.  &  J.  177;  30 

Q.  B.  D.  218  ;  54  L.  J.  Q.  B.  576  ;  L.  J.  Ch.  122,  571  ;  4  L.  T.  590  :  9 

33  W.  R.  655.  AV.  R.  726, 
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Peesons  concerned  with  Mines. 


Mortgagee  in 
possession  can 
work  "open" 
mines, 
whether 
secarity 
sufficient  or 
insufficient. 


Mortgage 
under  power 
of  lease. 


rents  does  not  exceed  the  amount  due  for  principal,  interest 

and  costs  {p). 

If  the  mine  workings  are  carried  on  at  a  loss  and  have  to 
be  abandoned  on  that  account,  it  will  not  be  competent  for 
the  mortgagor  to  say  that  the  estate  might  have  been  sold  so 
as  to  yield  a  surplus  in  case  the  minerals  had  not  been 
touched  (7;).  But  the  mortgagee  works  mines  subject  to  the 
risk  that  if  great  loss  results,  then  (in  the  absence  of  autho- 
rity in  the  deed  to  charge  expenses  and  losses)  he  cannot 
charge  a  penny  of  that  loss  against  the  mortgagor,  while  if 
he  obtains  a  great  profit,  the  whole  of  that  profit  must  go  in 
discharge  of  the  mortgage  debt  ( p) . 

Irrespective  of  the  question  whether  the  security  is  or  is  not 
sufficient,  a  mortgagee,  who  has  entered  into  possession,  may 
continue  the  working  or  authorise  the  continuance  of  working 
a  mine  which  was  open  at  the  date  of  the  mortgage,  or  was 
opened  by  the  mortgagor  while  in  possession  after  the  date 
of  the  mortgage.  And  if  the  mortgagor  was  party  to  a 
mining  lease  granted  either  before  or  after  the  date  of  the 
mortgage,  and  there  have  been  workings  which,  in  the 
absence  of  proof  to  the  contrary,  may  possibly  be  referable 
thereto,  that  circumstance  will  be  sufficient  to  authorise  the 
mortgagee  in  working  the  minerals  or  allowing  them  to  be 
worked  (q). 

A  mortgagee  can  enter  into  possession  of  part  only  of  the 
mortgaged  property,  and  the  contiguity  of  the  mine  to  the 
property  entered  upon  does  not  prevent  the  entry  upon  the 
property  other  than  the  mine  being  a  distinct  and  inde- 
pendent act  (r). 

An  injunction  or  undertaking,  obtained  by  the  mortgagee 
against  or  from  the  mortgagor  not  to  work  mines  is  not 
tantamount  to  entering  into  possession,  if  obtained  simply  to 
prevent  the  value  of  the  property  being  diminished  (r). 

Under  a  power,  given  by  will  or  settlement,  to  a  tenant  for 
life  to  grant  leases  of  mines  or  collieries,  or  any  parcels  of 


[p)  See  preceding  note. 

[q)  Elias  v.  Snowdon  Slate  Quarries 
Co.  (1879),  4  A.  C.  454  ;  48  L.  J.  Ch. 
811  ;  41  L.  T.  289;  28  W.  R.  54  ; 
affirming  S.  C.  snb  mm.  Elias  v. 
Griffith  (1878),  8  C.  D.  521 ;  48  L.  J. 


Ch.  203;  38L.  T.  871.  Seeobserva- 
tions  by  Earl  Cairns  and  Lord  Sel- 
borne  as  to  the  onus  probandi. 

(r)  Simmins  v.  Shirley  (1877),  6 
C.  D.  175  ;  46  L.J.  Ch.  875. 
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land  for  winning  minerals,  "  for  sucli  terms  of  years  and 
under  and  subject  to  such  rents  or  reservations  and  agree- 
ments as  to  such  tenant  for  life  shall  seem  reasonable  and 
proper,"  it  is  competent  for  the  tenant  for  life  to  grant  a 
binding  lease  of  collieries  for  99  years  nominally  at  a  pepper- 
corn rent,  but  really  by  way  of  mortgage  for  securing  a  loan, 
and  this  notwithstanding  that  the  clause  stands  amongst 
other  powers  of  management  of  more  limited  extent  (s) . 

A  mortgagee  in  possession  is  not  hound  to  open  and  work  Mortgagee 
mines  unopened  at  the  time  of  his  entering.   He  is  not  under  to°  open  new 
any  obligation  to  engage  in  speculations  for  the  benefit  of  mines, 
the  mortgagor  {t).    At  the  utmost,  he  is  not  bound  to  advance 
more  than  a  prudent  owner  would  do,  and  cannot  be  called 
upon  to  nm  any  risk,  however  likely  it  may  be  that  the 
mines  will  be  improved  by  a  large  expenditure  [u) . 

Where  the  mortgage  deed  contains  power  to  work  the  Eight  to 
mines  in  case  of  default  in  payment  of  principal,  the  mort-  of^advances 
gagors  to  repay  "  all  costs  and  expenses,  and  all  further  for  working 
advances  (not  exceeding  a  specified  amount)  and  interest 
thereon,"  then  the  mortgagee  will  be  entitled  to  all  capital 
sums  properly  expended  by  him  in  carrying  on  the  mines, 
and  also  to  interest  thereon  (v). 

A  mortgagee  in  possession  is,  under  the  head  of  "  just  and  expenses 
allowances,"  entitled  to  all  sums  expended  in  necessary  repairs;  repairs?^^^^ 
but  permanent  or  substantial  repairs  or  improvements  do  not 
come  within  that  term,  and  to  be  allowed  they  must  be  asked 
for  and  proved  at  the  trial  of  the  action,  unless  the  deed 
specially  provides  {w). 

The  mortgagee  has  a  lien  on  the  property  for  sums  pro-  Lien, 
perly  expended  (x). 

The  mortgagee  of  a  mine,  or  a  share  in  a  mine,  can  obtain  Eeceiver. 


(s)  Mostyn  V.  Lancaster  (1883),  23 
C.  D.  583  ;  52  L.  J.  Ch.  848  ;  48 
L.  T.  715  ;  31  W.  R.  686. 

[t)  Hughes  v.  Williams  (1806),  12 
Ves.  493  ;  Marriott  v.  Anchor  Co. 
(1861),  30  L.  J.  Ch.  571  ;  3  De  G. 
r.  &  J.  177  ;  4  L.  T.  590  ;  9  W.  R. 
726. 


(m)  lS,owe  V.  Wood  (1822),  2  Jacob 
&  W.  553  ;  22  R.  R.  208. 

(v)  Norton  v.  Cooper  (1854),  25  L.  J. 
Ch.  121  ;  5  De  G.  M.  &  G.  728. 

{w)  Tipton  Green  Colliery  Co.  v. 
Tipton  Moat  Colliery  Co.  (1877),  7  C. 
D.  192  ;  46  L.  J.  Ch.  152. 

{x)  Per  Lord  Eldon  in  Scott  v. 
Neshitt  (1808),  14  Ves.  438. 
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Foreclosure, 
best  course 
to  adopt. 


Account  from 
partners. 


Injunction 

against 

mortgagor. 


Accounta- 
bility to 
mortgagor. 


an  order  of  Court  appointing  a  receiver  and  manager.  Some- 
times the  mortgage  deed  itself  confers  the  power  {y) . 

In  order  to  avoid  loss  and  forfeiture  of  colliery  leases,  the 
Court  will,  if  thought  fit,  appoint  the  mortgagees  receivers 
and  managers  without  security  and  without  salary  (s). 

It  is  injudicious  for  a  mortgagee  of  minerals  held  on  lease 
himself  to  enter  into  possession  of  a  colliery,  or  even  to  exercise 
the  j)ower,  given  to  him  by  the  Conveyancing  Act,  1881,  of 
appointing  a  receiver.  Either  of  those  courses  might  commit 
the  mortgagee  to  large  expenditure  in  working  so  as  to  pre- 
vent the  lessor  from  forfeiting  the  lease  (ci) .  The  best  plan 
is  to  commence  foreclosure  proceedings  and  apply  to  the 
Court  for  an  interlocutory  order  to  appoint  a  receiver  and 
manager.  The  Court  will  readily  grant  such  an  order,  even 
though  the  mortgage  deed  does  not  expressly  refer  to  the 
colliery  business,  but  only  to  the  lands  and  seams  of  coal 
constituting  the  colliery  {b) . 

The  mortgagee  of  the  share  of  a  partner  in  mines  is 
entitled  to  an  account  from  tlie  other  partners  (c),  and,  in 
default  of  payment,  to  judgment  for  foreclosure  (cl). 

An  injunction  can  be  got  against  the  mortgagor  to  prevent 
mines  being  worked,  if  the  value  of  the  mortgaged  property 
would  thereby  be  rendered  insufficient  or  scanty  (e),  or  to 
prevent  damage  to  buildings  by  mining  operations  (/). 

The  mortgagee  is  not  liable  to  account  for  more  than  the 
net  profits  received  by  him ;  he  is  not  bound  to  account  for 
the  gross  value  of  the  minerals  raised ;  and  is  not  chargeable 
for  ordinary  and  usual  damage  to  the  surface  (r/),  at  any 
rate  not  when  the  mortgagor  has  known  of  the  working  and 
stood  by  for  a  long  period  {h) . 


(y)  Bentley  v.  Bates  (1840),  4  You. 
&  C.  182  ;  9  L.  J.  Ex.  30. 

{z)  Boyle  v.  Bcttivs  Llantivit  Colliery 
Co.  (1876),  45  L.  J.  Ch.  748  ;  34 
L.  T.  844. 

(«)  Judicature  Act,  1873,  s.  25, 
sub-s.  8  ;  Redmayne  v.  Forster  (1865), 
35  L.  J.  Ch.  847  ;  L.  R.  2  Eq.  467  ; 
14  W.  R.  825. 

[b)  County  of  Gloucester  Bank  v. 
Eudry  Merthyr  Colliery  Co.,  [1895]  1 
Ch.  629  ;  72  L.  T.  375. 


ic)   Bentley  v, 
Y.  &  C.  Eq.  Ex.  182 


Bates  (1840), 


[d)  Eedmayne  v.  Forster,  above. 

{e)  TJsborneY.  Usborne  [11  Dick. 
75  ;  Siniminsr.  Shirley  (1877),  6  C.  D. 
175  ;  46  L.  J.  Ch.  875, 

(/)  Duydale  v.  Robertson  (1857),  3 
K.  &  J.  695  ;  3  Jur.  N.  S.  627  ; 
Harper  Y.  Aplin  (1886),  54  L.  T.  383. 

[g)  Norton  v.  Cooper  (1854).  25 
L.  J.  Ch.  121  ;  5  De  C.  M.  &  a. 
728. 

{h)  Millett  V.  Bavey  (1863),  32 
L.  J.  Ch.  122;  31  Beav.  470  ;  7 
L.  T.  551;  IIW.  R.  176. 


MORTGAGOES  AND  MORTGAGEES. 


79 


The  Court  will  restrain  a  mortgagee  fi'om  wanton  destruc-  Improper 
tion,  and  from  working  in  a  destructive  or  wasteful  manner,  mortgafe^^ 
whether  the  security  be  sufficient  or  insufficient  (/?) ;  but  if  a  iMortgagee's 
mortgagee,  either  directly  or  indirectly,  takes  a  lease  from  |j^pJ.ope/°^ 
the  mortgagor  for  better  enabling  him  to  deal  with  the  mort-  working, 
gaged  property,  the  Cornet  will  not  let  the  position  of  lessee 
override  that  of  mortgagee  ;  and  in  a  case  where  the  lease 
provided  for  pillars  to  be  left,  and  the  mortgagees  (as  lessees) 
permitted  their  sub-lessees  to  remove  them,  they  were  held 
liable  to  be  charged,  not  merely  with  royalty,  but  with  the 
fidl  value  of  the  coal,  subject  to  a  deduction  for  the  cost  of 
bringing  it  to  the  surface,  but  not  for  severance ;  and  they 
were  also  held  liable  to  an  inquiry  as  to  damage  from  flood- 
ing consequent  upon  the  removal  of  the  pillars  (/).  Where 
such  circumstances  exist,  the  foreclosure  will,  if  necessary,  be 
reopened  after  being  made  absolute  (^) . 

If  new  mines  are  opened  (A-)  when  the  security  is  not  Liability  if 
insufficient,  the  mortgagee  and  his  lessee  or  licensee  are  opened^\vhen 
severally  liable  to  account  to  the  mortgagor  for  the  full  value  security  not 
of  the  minerals  gotten,  without  deducting  the  cost  of  working, 
or  of  carrying  to  the  pit's  mouth,  or  otherwise  (/).  The 
Statute  of  Limitations  will  not  be  a  bar  to  the  mortgagor  in 
this  respect  (m) . 

The  proceeds  of  coal  wrongfully  worked  cannot  be  recovered  Mortgagee's 
back  from  innocent  mortgagees  to  whom  the  wrongdoer  paid  ^j^^^.^  persons 
the  same  ;  nor  are  they  liable  to  block  up  apertures  wrong- 
fully made  by  the  mortgagor's  men  ;  they  must,  how^ever, 
permit  the  person  who  has  been  damaged  to  block  them 
up  (n). 

The  Court  will  not  appoint  a  receiver  and  manager  unless  Receiver  not 
the  mortgagee  in  possession  is  guilty  of  clear  mismanagement  as  agS*ns?^ 
of  a  particular  and  specified  nature  ;  failing  to  make  a  large  mortgagee  in 


possession. 


(A)  MiUctt  V.  Daici/,  above.  2  H.  L.  C.  239 ;  12  L.  T.  0.  S.  288  ; 

(i)  Taylor  v.  Mostyn  (1886),    33  ^^ood  v.  Mston  {185Q) ,  2  Giff.  692; 

C.  D.  226  ;  55  L.  T.  651  ;  55  L.  J.  27  L.  T.  0.  S.  295 ;  2  Jur.  N.  S. 
Ch.  893.  ;  4  W.  R.  575. 

{k)  As  to  working  open  mines,  see        (ni)  Hood  v.  Easton,  above. 
Elias  V.  Snoicdon  Co.,  p.  24,  ante.  (^)  p^^'^/;  y.  Aiken  (1858),  4  K.  & 

(0  Thorneycroft  v.  Crockett  (1848),  J.  343. 
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Persons  concerned  with  Mines. 


Mining- 
leases  :  by 
mortgagor 
alone,  after 
mortgage. 


Payment  of 
rent  to  mort- 
gagee. 


expenditure  will  not  be  treated  as  mismanagement,  although 
it  would  have  been  likely  to  benefit  the  mine  (o) . 

Mining  leases  granted  by  the  mortgagor  alone  after  the 
mortgage  are  bad  as  against  the  mortgagee,  who  can  evict 
the  lessee  as  a  trespasser  without  notice  or  even  demand  of 
possession  ( j;),  unless  the  entry  has  been  made  under  the 
authority  of  a  local  Act  of  Parliament  {q) .  But  the  mort- 
gagee cannot  distrain  or  sue  for  rent,  or  for  use  and  occupa- 
tion, unless  a  new  tenancy  has  been  created  as  between  him 
and  the  lessee  in  possession,  by  attornment  or  otherwise  (r). 

The  lessee  under  a  mining  lease  taken  from  a  mortgagor 
alone,  after  the  date  of  the  mortgage,  will  be  estopped, 
during  his  possession  thereunder,  from  denying  that  the 
relation  of  landlord  and  tenant  has  been  created,  and  that 
the  mortgagor  has  the  right  to  distrain  (.s).  On  the  other 
hand,  the  mortgagor  will  be  liable,  upon  his  covenant  for 
quiet  enjoyment,  if  the  lessee  is  ejected  by  the  mortgagee,  or 
is  threatened  with  eviction  if  rent  is  not  paid  to  the  mort- 
gagee (0-  ^  ^ 

After  his  interest  is  in  arrear,  a  mortgagee  can  call  upon 
the  lessees  or  tenants  of  mines  and  collieries  to  attorn  and 
pay  their  rents  and  royalties  to  him  {u). 

Payment  of  rent  to  a  mortgagee  operates  as  a  discharge  of 
the  rent  to  the  mortgagor,  whether  or  not  paid  under  com- 
pulsion from  the  mortgagee  iv). 

If  the  mortgagee,  pursuant  to  his  paramount  title,  gives 
the  tenant  (whether  holding  under  actual  demise  or  mere 
agreement  for  a  lease)  notice  to  pay  rent  to  him,  and  rent  is 
paid  accordingly  by  the  tenant,  the  latter  thereupon  becomes 
tenant  from  year  to  year  under  the  mortgagee  {w).    But  this 


(o)  Roive  V.  Wood  (1822),  2  Jacob 
&  W.  553. 

{2})  Keech  v.  Ball  (1778),  1  Doug. 
21  ;  Doe  d.  Rohy  v.  Maiscy  (1828), 
8  B.  &  C.  767  ;  Thunder  d.  Weaver 
V.  Belcher  (1803),  3  East,  450. 

{q)  Mold  V.  Wheatcroft  (1859),  27 
Beav.  510  ;  29  L.  J.  Ch.  11  ;  1  L.  T. 
226. 

ir)  Toicersoii  v.  Jaclcson,  [1891]  2 
Q.  B.  384;  61  L.  J.  Q.  B.  36;  65 
L.  T.  332. 

{s)  Morton  v.  Woods  (1868),  L.  B. 
3  Q.  B.  658  ;  37  L.  J.  Q.  B.  242. 


(0  Carpenter  v.  Parker  (1857),  3  Q. 
B.  206  ;  27  L.  J.  C.  P.  78  ;  Hartcup 
V.  Bell  (1883),  C.  &  E.  19. 

{h)  Williams  v.  Medlicott  (1819),  6 
Price,  496. 

{v)  Moss  V.  Gallimore  (1780),  1 
Doug.  279;  lSm.L.C.497;  Vnderhaij 
V.  Bead  (1888),  20  Q.  B.  D.  209  ;  57 
L.  J.  Q.  B.  129  ;  58  L.  T.  457  ;  and 
see  R.  S.  C.  (1883),  Ord.  LVII. 

{iv)  Doe  d.  Prior  v.  Ongley  (1850), 
20  L.  J.  C.  P.  26  ;  Corheit  v.  Plowdcu 
(1884),  25  C.  D.  678;  54  L.  J.  Ch. 
109;  60  L.  T.  740. 
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will  not  be  inferred  merely  from  the  tenant  remaining  in 
possession  after  receipt  of  such  a  notice  (x) . 

In  the  case  of  a  mortgage  made  since  31st  December, 
3881,  a  mortgagor,  while  in  possession,  likewise  a  mortgagee 
while  in  possession,  has  power  to  grant  an  agricultural  or 
occupation  lease  for  any  term  not  exceeding  21  years,  and  a 
building  lease  not  exceeding  99  years  (//). 

This  power  does  not  extend  to  mining  leases,  and,  as  to 
these,  the  old  law  still  applies,  unless  the  mortgage  deed 
contains  special  powers  with  respect  to  them. 

A  mining  lease  granted  by  a  mortgagor  be/ore  the  mort- 
gage, is  good  as  against  the  mortgagee  :  the  lessee  may  safely 
continue  to  pay  his  rent  to  the  mortgagor  until  the  mortgagee 
gives  notice  for  payment  of  the  rent  to  him  (s) . 

Where  minerals  are  comprised  in  a  mortgage,  it  is  proper 
that  the  deed  should  contain  express  powers,  in  case  it  is 
desired  that  the  mortgagor  alone  or  the  mortgagee  alone 
should  have  authority  to  grant  leases,  and  should  stipulate 
(where  the  circumstances  call  for  it)  that  the  whole  or  a  portion 
of  the  mining  rents  shall  be  paid  to  the  mortgagee  in  part 
payment  of  his  debt.  In  the  absence  of  such  power,  the 
proper  course  is  for  both  mortgagor  and  mortgagee  to  concur 
in  a  mining  lease. 

The  directors  of  a  building  society,  unless  prohibited  by  Loan  by 
the  rules  of  the  society,  may  advance  a  loan  on  security  of  a  socifty_^ 
leasehold  colliery,  and,  if  necessary,  enter  into  possession  and 
pay  rents  and  wages,  and  pay  off  prior  incumbrances  (a) . 

A  lessee  (including  even  a  tenant  from  year  to  year)  under  Lessee  or 
a  lease,  or  an  agreement  for  a  lease  made  with  the  mortgagor  redeem"^^^ 
subsequently  to  a  mortgage  so  as  not  to  be  binding  on  the  mortgage, 
mortgagee,  is  nevertheless  entitled  to  redeem  the  mortgage  (b), 
and  could  counterclaim  for  this  in  any  action  brought  by  the 
mortgagee  for  recovering  possession  of  the  lands  and  mines 
from  the  lessee  or  tenant. 


(x)  Towerson  v.  Jackson,  above. 

(y)  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  8.  18. 

(z)  4  Anne,  c.  16,  s.  10  ;  Judica- 
ture Act,  1873,  8.  26,  8ub-s.  5  ;  Cook 
V.  Guerra  (1872),  L.  R.  7  C.  P.  132  ; 
41  L.  J.  C.  P.  89;  26  L.  T.  97. 

C. 


(«)  Sheffield  and  South  Yorhs  Build' 
ing  Society  v.  Aizlewood  (1889),  59 
L.  J.  Ch.  34  ;  62  L.  T.  678  ;  44 
C.  D.  412. 

{b)  Tarn  v.  Turner  (1888),  59  L.  T. 
742  ;  37  W.  R.  276. 

a 
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In  view  of  this  riglit  of  redemption,  and  especially  where 
the  landowner's  estate  is  not  heavily  incumbered,  mining 
lessees  are  often  content  to  dispense  with  the  concurrence  of 
the  mortgagee  when  a  mining  lease  is  taken ;  it  is,  however, 
preferable  that  he  should  join  or  consent. 
Repayment  Where  the  value  of  the  minerals  is  relied  on  as  part  of  the 
o  principal.  q£       Security,  it  is  proper  to  provide  that  the  principal 

money  shall  be  repaid  by  instalments  {h). 


(19.)  Co-owners. 


Co-ownership 

and  partner- 
ship dis- 
tinw'uished. 


Extent  of 

co-owner's 

rights. 


Specific  per- 
formance as 
to  one  moiety. 


Co-ownership  differs  from  partnership  in  that  whereas 
partnership  is  founded  on  mutual  agreement  and  confidence, 
co-ownership  is  not;  it  often  happens  that  co-ownership 
arises  from  the  disposition  of  another  person  by  deed  or  will, 
or  from  descent.  In  co-ownership  the  parties  are  more  at 
arms'-length  than  in  partnership.  These  distinctions  will 
tend  to  explain  the  different  principles  of  law  which  affect 
the  two  relations. 

Where  co-owners  agree  to  become  partners  not  only  as 
regards  profits  but  also  in  the  mine  itself,  they  will  be  treated 
as  Oirlinari/  partners  {('),  ihe  co-ownership  in  this  case  being 
merged  in  the  closer  relation  which  the  parties  have  mutually 
established. 

But  it  is  possible  for  co-owners  to  be  partners  as  regards 
the  working  or  profits  only,  and  not  in  the  mine  itself,  and 
then  different  principles  apply  to  those  which  regulate  a 
partnership. 

A  person  who  is  a  co-owner  of  a  mine  with  another  or 
others,  whether  as  joint  tenant,  tenant  in  common  or  co- 
parcener, can  enter  upon  and  work  the  mine,  or  licence 
another  person  to  do  so.  His  rights  are  as  extensive  as  can 
be  suggested,  subject  only  to  the  restriction  that  he  shall  not 
take  more  than  his  share  {d). 

Where  it  is  practicable  for  minerals  to  be  worked  by  two 


(/>)  Davidson,  vol.  ii.  part  2, 
433,  n.  As  to  period  for  redemption 
of  a  mining  property,  see  Let  vis 
V.  Aberdare  (1884),  63  L.  J.  Ch.  741 ; 
50  L.  T.  451  ;  Coleman  v.  Llewellin 


(1886),  34  C.  D.  143  ;  55  L.  T.  647. 

{c)  See^^ost,  p.  87  et  seq. 

(d)  Job  V.  Fotton  (1875),  20  Eq.  84  ; 
44  L.  J.  Ch.  262  ;  32  L.  T.  110 ;  23 
W.  R.  688. 
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independent  persons  at  different  places  within  the  area  of  the 
common  property,  the  Court  will  order  specific  performance  of 
an  agreement  for  a  sale  or  lease  made  by  the  owner  of  an 
undivided  moiety,  unless  there  has  been  some  conduct  on  the 
part  of  the  plaintiff  disentitling  him  to  relief,  or  where  there 
would  be  a  great  hardship  imposed  on  an  innocent  grantor  or 
lessor  by  reason  of  some  mistake  which  he  alone  has  made  (<?) . 

Where  under  a  will  land  is  devised  in  equal  shares,  and 
each  share  is  separately  settled,  the  tenant  for  life  of  one  half 
can  sell  or  lease,  under  the  Settled  Land  Acts  without  the 
concurrence  of  the  persons  having  right  over  the  other 
moiety  (/). 

Written  notice  by  the  joint  holder  of  a  mining  lease,  to  his  ^^'J^^J^^J^JJ^^'^* 
co-lessees,  that  he  is  unable  to  contribute  to  the  expenses,  and  estoppel  by 
that  they  may  do  as  they  like  with  it,  is  an  abandonment  of 
his  beneficial  interest  therein,  and  is  evidenced  by  the  con- 
tinuing co-lessees  finding  money  for  the  working,  and  making 
no  claim  upon  the  lessee  who  retired  {g) . 

Where  land  has  descended  to,  or  is  held  by,  two  or  more  Partnership 
persons  as  co-o^Tiers,  the  same  not  having  been  acquired  by  ^  ^or^^^o- 

^  o  i.  J  Uo-ownership 

them  for  purposes  of  trade,  but  they  are  partners  so  far  as  of  land, 
working  the  minerals  is  concerned,  any  owner-partner  may,  ^  ^^^^^^^^^^ 
independently  of  the  others,  enter  and  work  the  mine  in  a  partners, 
practicable  and  feasible  way  {h)  ;  but  the  employment  of  a 
separate  manager  and  set  of  workmen  by  each  of,  say,  twenty 
co-owners,  would  not  be  allowed.     That  would  render  it 
practically  impossible  to  carry  on  the  business,  and  the  Court 
would  interfere  on  application  being  made  (^) . 

If  one  co-owner  works  the  mine,  there  being  no  partner-  Co-ownership 
ship  or  agreement  with  the  other  owners  as  to  working,  then  nership. 
he  alone  has  all  the  risk,  and  is  not  entitled  to  any  lien  upon 
the  share  of  the  others,  nor  to  call  upon  them  to  contribute 
towards  expenses  or  losses  {h) . 

{e)  Eexter  v.  Pearce,  [1900]  1  Ch.  293. 

341,    explaining  Price  v.    Griffith  {h)  See  Jefferys  v.  Smith  (1820),  1 

(1851),  1  De  G.  M.  &  G.  80;  21  Jac.  &  W.  298. 

L.  J.  Ch.  78.  (i)  Roberts  v.  Eberhardt  (1853),  1 

if)  Settled  Land  Act,  1882,  s.  2  Kay,  148  ;  23  L.  J.  Ch.  201  ;  2  W.  R. 

(10)  (i),  s.  19  ;  Cooper  v.  Belsey,  [1899]  125. 

1  Ch.  639,  overruling  In  re  Gollinge  {k)  SeeFereday  y.  TFigJif wide  (1829), 

(1887),  36  C.  D.  516.  1  Russ.  &  My.  45  ;  Henderson  v. 

(^r)  Palmer  v.  Moore,  [1900]  A.  C.  Hason  (1851),  21  L.  J.  Q.  B.  82. 
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Extent  of 
rights  and 
liabilities 
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working. 


Shaft  sunk 
for  working 
minerals  held 
in  common 
and  foreign 
minerals. 


Devolution. 


Powers  of 
co-owners : 


Where  there  is  co-ownership  plus  partnership  in  profits,  any 
owner-partner  who  incurs  proper  and  necessary  expenses  in 
carrying  on  the  mine,  or  to  prevent  it  from  being  drowned, 
may  deduct  the  same  out  of  profits  before  division  takes 
place  (/),  and  may  call  for  contribution  from  the  others 
towards  losses  sustained  {m) ,  and  is  entitled  to  a  lien  upon 
his  partner's  share  in  the  partnership  concern,  not  including 
his  share  in  the  land  {n) .  The  basis  of  these  rights  is  the 
agreement  implied  from  the  limited  partnership. 

To  dig  for  and  carry  away  minerals  in  the  usual  manner  is 
not  waste  (o)  ;  but  if  the  working  be  carried  on  so  as  to 
amount  to  destructive  waste,  the  co-owner  doing  this  is  liable 
for  damage  to  the  other  co-owner,  and  may  also  be  restrained 
by  injunction.  Consequently,  a  tenant  in  common  cannot, 
without  the  concurrence  of  the  other  co-owner,  so  work 
minerals  as  to  damage  houses  or  buildings. 

Where  a  railway  was  made  with  the  authority  of  five  out 
of  six  tenants  in  common,  but  against  the  wishes  of  the  sixth, 
the  Court  refused  to  restrain  the  latter  from  proceeding  to 
remove  the  rails  {p). 

Where  two  persons  are  tenants  in  common  of  the  minerals 
imder  two  properties  which  (exclusive  of  minerals)  are  held 
by  them  in  severalty,  then  a  shaft  sunk  in  one  of  the  pro- 
perties will  not  belong  exclusively  to  the  surface  owner  of  that 
property.  The  part  owner  of  the  minerals  will  be  entitled  to 
his  share  of  the  profits  derived  from  wayleave  for  foreign 
coal,  and  otherwise  :  an  account  will  be  decreed  {q) . 

Minerals  held  by  co-owners,  including  the  case  where  they 
are  partners  in  the  working,  but  are  not  partners  in  the  mine, 
descend  as  real  estate  (r) . 

Co-owners  (including  those  who  are  partners  as  regards 
working,  or  in  the  mine  itself)  may  transfer  their  interest 


(/)  Boherts  v.  EherharcU  (1853),  1 
Kay,  148  ;  23  L.  J.  Ch.  201  ;  and  see 
Scott  y.NesbiU{\%^^),  14  Ves.  438, 445. 

(m)  See  Henderson  v.  Eason  (1851), 
21  L.  J.  Q.  B.  82. 

{n)  KajjY.JokHston{lS56),  21Beav. 
536. 

(o)  Arthur  v.  Zamb  (1865),  2  Dr.  & 
Sm.  428  ;  12  L.  T.  338  ;  WiU:inson 
V.  Eai/garth{mQ),  12  Q.  B.  837;  16 


L.  J.  Q.  B.  103. 

(p)  Burham  and  Sunderland  By.  Co. 
V.  Wawn  (1840),  3  Boa  v.  119  ;  4  Jur. 
764.  See  Ackroyd  v.  Briggs  (1855), 
13  L.  T.  521  ;  14  W.  R.  25. 

[q)  Clegg  v.  Clegg  (1862),  3  Giff. 
322  ;  31  L.  J.  Ch.  153  ;  5  L.  T.  441  ; 
10  W.  R.  75. 

(r)  Steward  v.  Blalceu-ay  (1869),  L. 
R.  4  C.  D.  603. 
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witliout  the  consent  of  the  other  owners  (-s)  ;  and  may  have  Assignment ; 
the  minerals  divided  or  partitioned^  unless  it  is  more  proper  Partition ; 
to  direct  a  sale  because  of  difficulty  or  impossibility  in 
effecting  partition  {f).    But  they  are  not  entitled  to  have  the  Sale, 
entirety  8old^  unless  it  appears  to  the  Court  to  be  more 
beneficial  than  a  partition  would  be(?^).    If  the  owners  of 
one  moiety  or  upwards  request  a  sale  instead  of  a  partition,  a 
sale  must  be  directed,  unless  the  Court  is  satisfied  that  one 
should  not  take  place  {v) . 

Seeing  that  a  co-owner  has  the  right  to  enter  on  the  pre-  Itemedies : 
mises,  the  Court  will  not  interfere  to  s^ive  him  possession  '^^^}^\ 

/   \       A  judicial 

unless  there  be  actual  ouster  by  the  other  co-owner  An  entry, 

action  at  law  can  be  brought  by  a  co-owner  against  his  fellow,  Action, 
if  the  latter  has  destroyed  the  common  property,  or  positively 
excluded  the  former  from  it  {x) .     Mesne  profits  (y)  or  an 
occupation  rent  can  be  recovered  by  the  one  from  the  other  {%) . 

A  co-owner  being  partner  as  regards  working,  in  a  mining  Account :  by 
concern  is  entitled  to  an  account,  even  though  a  dissolution  of  partner- 
the  limited  partnership  is  not  sought  (a). 

One  joint  tenant,  or  tenant  in  common,  can  be  compelled  by  by  co-owner, 
the  other  to  account,  as  bailiff,  for  receiving  more  rent  than 
comes  to  his  just  share  and  proportion  (b). 

A  co-owner,  or  the  lessee  under  him,  working  coal  without  Basis  on 
the  concurrence  of  the  other  co-owners,  is  liable  to  account  to  Accountable 
them  for  the  value  of  the  coal.    If  the  person  working  has 
done  nothing  culpable  or  tortious,  then  he  will  be  entitled  to 
deduct  all  just  allowances,  including  as  well  the  cost  of 
severing  as  the  cost  of  bringing  to  the  pit's  mouth  {c). 

(s)  Crau-shay  v.  Maule  (1818),   1  {y)  Bcnys  v.  Shuclchurgh  (1840),  4 

Swanst.495,517;  I'WilB.m  \  BentJey  Y.  &.  C.  Eq.  Ex.  42. 

V.  Bates  (1840),  4  Y.  &  C.  Ex.  182  ;  {z)  Pascoe  v.  Swan  (1859),  27  Bea. 

9  L.  J.  Ex.  30.  508  ;    29   L.   J.   Ch.    159  ;  Leigh 

{t)  Crawshay  v.  Maule;  and  see  v.  Diclceson  (1884),  15  Q.  B.  D.  60; 

Wild  V.  Milne  (1859),  26  Beav.  504.  54  L.  J.  Q.  B.  18  ;  52  L.  T.  790  ;  33 


{u)  Steicard  v.  Blaleicay  (1869), 


W.  R.  538. 


L.  B.  4  C.  D.  603;  Partition  Act,  («)   Bentley  v.    Bates   (1840),  5 

1868,  8.  3;  Crawshayx.  Maule  {lU^),  You.  &  Coll.  182  ;  9  L.  J.  Ex.  Eq. 

1  Swanst.  495  522.  30 ;   and  see  Roberts  v.  Eberhardt 

{v)  Partition  Act,  1868,   c.   40,  }^^'        ,n  i     o  ■ 

88  4  and  5  (^)  4  &  5  Anne,  c.  16  (c.  3  m 

*            *  Revised  Statutes)  ;  Thomas  v.  Thomas 

{w)  Co.  Litt.  199,  b.  (1850),  19  L.  J.  Ex.  175  ;   5  Ex.  28. 

[x)  Jacobs  V.  Seward  (1872),  L.  R.  5  (c)  Job  v.  Potton  (1875),  20  Eq.  84  ; 

H.  L.  464  ;  41  L.  J.  Ch.  221  ;  27  44  L.  J.  Ch.  262 ;  32  L.  T.  110 ;  10 

L.  T.  185.  W.  K  75. 
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Persons  concerned  with  Mines. 


Relationship 
not  fiduciary. 


Contribution. 


Receiver. 


A  body 
corporate 
may  be  joint 
tenant. 


The  lessee  should  not  pay  to  the  particular  owner  under 
whose  authority  he  works  more  than  that  owner's  share  of  the 
coal  worked,  and  it  will  be  prudent  for  him  not  to. work  more 
than  his  licensor's  proportion  of  the  coal  (c). 

One  co-owner  is  not  agent  or  trustee  for  the  other ;  where 
one  co-owner  manages  the  property  and  receives  the  whole 
of  the  rent,  he  does  so  as  owner,  not  as  agent ;  and  a  sale,  by 
mortgagees  of  the  share  of  one  co-owner  to  the  other,  cannot 
be  impeached  on  the  ground  of  fiduciary  relationship  between 
the  tenants  in  common  (d). 

Although  one  co-owner  cannot  sue  the  other  for  contribu- 
tion in  respect  of  repairs  executed,  he  can  claim  it  in  an  action 
for  partition  (e)  if  he  submits  to  be  charged  with  an  occupation 
rent  (/). 

If  an  action  for  partition  or  sale  be  pending,  where  one  of 
the  co-owners  is  in  occupation,  though  not  in  exclusive  occupa- 
tion, the  Court  has  power  to  aj)point  a  receiver  until  the 
hearing  (^7).  A  receiver  will  be  appointed  if  one  co-owner 
entirely  excludes  the  other  from  sharing  in  the  profits,  or 
there  be  no  possibility  of  agreeing  as  to  the  mode  of  work- 
ing {/i) .  But  mere  non-co-operation  on  the  part  of  one  co- 
owner,  not  amounting  to  active  exclusion,  will  not  justify  the 
appointment  of  a  receiver.  The  Court  cannot  undertake  to 
manage  all  the  mining  concerns  in  the  kingdom  (?"). 

On  the  death  of  a  tenant  in  common  or  coparcener,  or  of 
a  partner  who  is  a  mere  co-owner  of  the  land  itself,  his  or  her 
share  of  a  mine  devolves  as  realty  and  not  as  personalty  (k). 

A  body  corporate  is  capable  of  acquiring  and  holding  any 
real  or  personal  property  in  joint  tenancy  in  the  same  manner 
as  if  it  were  an  individual ;  and  where  a  body  corporate  and 
an  individual,  or  two  or  more  bodies  corporate,  become  entitled 
to  any  such  property  under  circumstances  or  by  vii'tue  of  any 


(c)  Job  V.  Fotton  (1875),  20  Eq. 
84  ;  44  L.  J.  Ch.  262  ;  32  L.  T.  110. 

{d)  Eennedy  v.  Be  Tvafford,  [1897] 
A.  C.  180;  66L.  J.Ch.  413;  76  L.  T. 
427;  45  W.  R.  671. 

(e)  Leigh  v.  DicJceson  (1884),  15 
Q.  B.  D.  60;  54  L.  J.  Q.  B.  18  ; 
62  L.  T.  790  ;  In  re  Jones,  [1893]  2 
Ch.461;  62L.  J.Ch. 996;  69L.T.45. 

(/■)  Teesdale  v.  Sanderson  (1864), 
33  iBeav.  534. 


{g)  Judicature  Act,  1873,  s.  25, 
sub-s.  8  ;  Porter  v.  Lopes  (1878),  7 
C.  D.  358;  37  L.  T.  824. 

(7i)  Sandford  v.  Ballard  (1864),  33 
Beav.  401  ;  33  L.  J.  Ch.  451. 

(i)  Roberts  v.  Eberhardt  (1853), 
Kay,  148  ;  23  L.  J.  Ch.  201. 

{k)  See  8teivard  v.  Blakeway  (1868), 
L.R.  6Eq.  481,482;  16W.R.  1104; 
/S.  (7.,  4  C.  D.  603. 


Partners. 


87 


instrument  which  would,  if  the  hody  corporate  had  heen  an 
individual,  have  created  a  joint  tenancy,  they  shall  he  entitled 
to  the  property  as  joint  tenants ;  Provided  that  the  acquisi- 
tion and  holding  of  property  hy  a  body  corporate  in  joint 
tenancy  shall  he  subject  to  the  like  conditions  and  restrictions 
as  attach  to  the  acquisition  and  holding  of  property  hy  a 
body  corporate  in  severalty.  Where  a  body  corporate  is  joint 
tenant  of  any  property,  then  on  its  dissolution  the  property 
shall  devolve  on  the  other  joint  tenant  (/). 


(20.)  Partners. 

As  a  partnership  in  respect  to  mines  and  minerals  is  an  Writing- 
interest  in  or  concerning  lands  or  hereditaments,  the  agree-  ^Q^g^f^-^JJ^ 
ment  for  partnership  must  be  in  writing,  and  be  signed  by  partnership 
the  party  to  be  charged,  or  by  some  other  person  thereunto 
hy  him  lawfully  authorised  {m). 

An  agreement  to  share  the  royalties  of  a  demised  mine  is 
an  interest  in  land,  and  must  be  in  writing.    Mere  receipts 
partly  disclosing   the   nature  of   the  agreement   are  not 
sufficient  (;?).    But  if  there  be  part  performance  (o) ,  or  if  unless  there 
the  partnership  be   established  by  evidence  (p),  then  the    P^^*  P®^' 

-••  ^         ^  \J-  tormance  or 

Statute  of  Frauds  will  not  apply  {q).  other 

The  mere  circumstance  that  a  lender  is  to  receive  3c/.  or 
other  specified  sum  per  ton  on  all  coal,  by  way  of  commission  entitled  to 
on  the  loan  advanced,  and  that,  after  payment  thereof  and  p^ofits^^ 
the  royalties,  &c.,  he  is  to  be  entitled  to  a  proportion  of  the 
net  profits  is  not  in  itself  conclusive  to  show  that  he  is  a 
partner  :  his  being  such  can  be  rebutted  by  evidence  (r). 

Where,  at  the  commencement  of  the  partnership,  a  lease  is  Partnership 
held,  by  one  partner,  of  minerals  partly  dedicated  and  partly 


not  commen- 
surate with 
lease. 


{I)  Bodies  Corporate  (Joint  Ten-  309  ;  4  R.  R.  128. 

ancy)  Act,  1899.  {q)  Dale  v.  Hamilton  (1847),  o  Hare, 

{m)  Statute  of  Frauds,  s.  4.  369;  16  L.  J.  Ch.  126,  397;  2  Ph. 

(w)  Caddick  v.  Skidmore  (1857),  2  266.    As  to  a  share  in  a  cost-book 


De  a.  &  J.  52  ;  27  L.  J.  Ch.  153 
3  Jur.  N.  S.  1185;  6  W.  R.  119 
Grny  v.  Smith  (1890),  43  C.  D.  208 


mine,  see  Watson  v.  Spratley  (1854), 
10  Ex.  222;  24  L.  J.  Ex.  53. 

(r)  Lean  v.  Harris  (1876),  33  L.  T. 


69  L.  J.  Ch.  145  ;  62  L.  T.  335.  639.   And  see  Coxy.  Hickman  (1860), 

(o)  JBurdon  v.  Harkus  (1862),  4  De  8  H.  L.  Cas.  268  ;  9  C.  B.  N.  S.  47  ; 

G.  F.  &  J.  42  ;  31  L.  J.  Ch.  521.  30  L.  J.  C.  P.  125  ;  3  L.  T.  185  ;  8 

{p)  Forster  v.  Hale  (1800),  5  Ves.  W.  R.  754. 
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not  dedicated  to  the  purposes  of  the  partnership,  then  such 
lease  is  not,  in  the  absence  of  express  agreement,  part  of  the 
partnership  property  (r) ,  nor  will  the  partnership  be  for  a  term 
commensurate  with  the  duration  of  the  lease  (s). 

If  a  lease  be  acquired  for  and  dedicated  to  the  purposes  of 
a  partnership,  whether  acquired  in  the  name  of  one  partner  or 
of  all,  it  forms  part  of  the  partnership  assets  (t). 

A  lease  obtained  by  one  partner  in  his  own  name,  while  the 
relation  of  partnership  subsists,  is  partnership  property,  even 
when  there  is  no  concealment  from  the  other  partners  (u),  and 
although  the  lessor  refuses  to  recognise  the  partner  sought  to 
be  excluded  (v) . 

The  partner  in  whose  name  the  lease  is  taken  will  be  a 
trustee  for  himself  and  his  co- partners  (w). 

Mines  devised  to  several  persons  for  the  express  purpose  of 
being  worked  by  them  in  partnership,  and  which  were  worked 
accordingly,  have  been  held  to  be  partnership  property  (x). 

Unless  the  contrary  intention  appears  (?/),  property  bought 
with  money  belonging  to  the  firm  is  deemed  to  have  been 
bought  on  account  of  the  firm  "  (z).  The  Statute  of  Frauds 
does  not  apply  to  such  a  case  («). 

Every  partner  is  entitled  to  enter  and  work  a  partnership 
mine,  and  to  act  on  his  own  responsibility  until  interfered 
with  (b) ,  provided  that  this  will  be  consistent  with  the  business 
being  carried  on  in  a  practicable,  feasible,  and  non- wasteful 
manner.  Every  one  of,  say,  twenty  partners  would  not  be 
allowed  to  employ  a  separate  manager  and  set  of  workmen  (c) . 

A  partner  can  direct  an  agent  to  inspect  and  take  copies  of 
partnership  books  and  accounts  for  him,  provided  there  is  no 


(r)  Burdon  v.  Barkus  (1862),  3  Giff. 
412  ;  4  De  a.  F.  &  J.  42  ;  31  L.  J. 
Ch.  521. 

(s)  Ibid.;  Crawshai/Y.llaide  {1S18), 
1  Swanst.  495,  508,  521  ;  1  Wils. 
181. 

(0  Ibid.;  Craivshat/Y.  Meade  (ISIS), 
1  Swanst.  495,  526  ;  1  Wils.  181. 

(u)  Featlicrstonhaugh  v.  Fcnwich 
(1811),  17  Ves.  298;  11  R.  R.  77. 

{v)  Clcgg  V.  Fishwick  (1849),  19 
L.  J.  Ch.  49  ;  1  Mac.  &  G.  294  ;  1 
Hall  &  Tw.  390. 

{w)  Glegg  v.  Edmondson  (1857),  8 
De  a.  M.  &  G.  787  ;  26  L.  J.  Ch. 
673,  678. 


{x)  Crawshay  v.  Maule  (1818),  1 
Swanst.  495. 

{y)  Davis  v.  Davis,  [1894]  1  Ch. 
393;  63  L.  J.  Ch.  219;  70  L.  T. 
265  ;  42  W.  R.  312. 

[z)  Partnership  Act,  1890,  s.  21. 
And  see  s.  20. 

[a)  Forster  v.  Rale  (1800),  3  Ves. 
696  ;  5  Ves.  308  ;  4  R.  R.  128. 

[b)  Partnership  Act,  1890,  s.  24  (5); 
Roberts  v.  Eberhardt  (1853),  1  Kay, 
148  ;  23  L.  J.  Ch.  201 ;  2  W.  R. 
125. 

{c)  Ibid.  ;  Jefferys  v.  Smith  (No.  1) 
(1820),  1  Jac.  &  W.  298  (Lord 
Eldon). 
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reasonable  objection  to  the  agent  appointed,  and  that  the 
right  is  not  exercised  to  the  detriment  of  the  other  partners  (d). 

"  Every  partner  is  an  agent  of  the  firm  and  his  other  Liability  of 
partners  for  the  piu'poses  of  the  partnership ;  and  the  acts  of  thractTof  ^ 
every  partner  who  does  any  act  for  carrying  on  in  the  usual  ^^^^  other, 
way  business  of  the  kind  carried  on  by  the  firm  of  which  he 
is  a  member  bind  the  firm  and  his  partners,  unless  the  partner 
so  acting  has  in  fact  no  authority  to  act  for  the  firm  in  the 
particular  matter,  and  the  person  with  whom  he  is  dealing 
either  knows  that  he  has  no  authority  or  does  not  know  or 
believe  him  to  be  a  partner  "  (e). 

The  question  of  the  liability  of  a  partnership  firm  for  the 
act  of  a  partner  depends  upon  the  nature  of  the  business  and 
the  ordinary  way  of  carrying  it  on  (/).    Thus  it  is  not  the  In  cost-book 
usual  method  of  carrying  on  a  cost-book  mino  :  to  draw  bills  of  authority  of 
exchange  (^),  nor  to  overdraw  a  banking  account  (A),  nor  to  a  partner  is 
borrow  money  (^),  the  reason  being  that  cost-book  mines  are, 
as  is  well  known,  conducted  on  the  ready-money  principle  (k) . 
This,  however,  is  not  the  case  with  an  ordinary  colliery  part-  But  in  a 
nership  or  company,  as  to  which  the  usual  principle  applicable  ^g^^^ship  on?" 
to  a  trading  partnership  applies  (/)  ;  and,  consequently,  all  the  partner  can 
partners  will  be  liable  for  money  borrowed,  or  bills  of  exchange  for  partner-^ 
drawn,  by  the  managing  partners  and  actually  applied  for  ship  purposes, 
partnership  purposes.    This  liability  is  not  excluded  by  special 
provisions  in  the  partnership  deed  as  to  raising  additional 
capital  or  supplying  deficiencies  by  contributions  from  the 
partners ;  for  it  is  not  admissible  to  say  that  the  business  of  the 
colliery  must  be  closed  if  money  is  not  borrowed  (/) .  Liability 
will  be  more  easily  fixed  for  goods  and  necessaries  actually 
supplied  for  the  purposes  of  the  mine  {m),  notwithstanding 


{d)  Bevany.  Webb,  [1901]  2  Ch.  59  ; 
70  L.  J.  Ch.  536;  84  L.  T.  609 
(C.  A.). 

{e)  Partnership  Act,  1890,  s,  5. 

{/)  Cox  V.  Hickman  (1860),  8  H. 
L.  C.  268  ;  9  C.  B.  N.  S.  47  ;  30 
L.  J.  C.  P.  125  ;  8  W.  R.  754. 

{g)  Dickinson  v.  Valptj  (1828),  10 
B.  &  C.  128  ;  8  L.  J.  (O.  S.)  K.  B. 
51  (Cornwall  and  Devonshire) ;  Brown 
V.  Byers  (1847),  16  M.  &  W.  252 
(copper  mine  in  Wales) . 

(A)  Ricketts  v.  Bennett  (1847),  4 


C.  B.  O.  S.  686;  17  L.  J.  0.  P.  17 

(Cornwall). 

(i)  Hawtayne  v.  Bourne  (1841),  7 
M.  &  W.  595  ;  10  L.  J.  Ex.  224 
(Cornwall). 

{k)  See  Bayley,  J.,  in  Dickinson  v. 
Valpy,  above. 

(/)  Brown  v.  Kidgcv  (1858),  3  H.  & 
N.  853  ;  28  L.  J.  Ex.  66. 

(w^)  Tredwen  v.  Bourne  (1840),  6 
M.  &  W.  461  ;  9  L.  J.  Ex.  290 
(Cornwall), 
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Individual 
liability. 


Liability  of 
assignee. 


there  may  be  a  private  stipulation  (unknown  to  the  creditor) 
that  the  directors  or  partners  should  not  deal  on  credit  (;^) . 

Comparatively  slight  evidence  will  suffice  to  make  liability 
attach  even  for  money  borrowed,  e.g.,  merely  attending  a 
meeting  at  which  resolutions  were  passed .  bearing  upon  bills 
of  exchange  which  had  been  drawn  by  the  directors  of  a 
company  for  working  a  foreign  mine  (o) .  And  in  a  series  of  im- 
portant cases  a:ffecting  an  unincorporated  company  established 
for  carrying  on  mines  abroad  it  was  decided  that,  although 
because  of  the  special  clauses  contained  in  the  deed,  strangers 
could  not  sue  the  shareholders  or  partners  for  moneys  bor- 
rowed by  the  directors  and  applied  by  them  for  the  purposes 
of  the  company,  yet  (1)  the  directors  were  entitled,  in  the 
winding-up,  to  set  off  advances  so  made  by  them,  against  calls 
levied  on  them  as  contributories,  together  with  interest  (7;)  ; 
and  (2)  the  directors,  being  trustees  as  well  as  agents,  were 
entitled  to  be  indemnified  by  the  other  shareholders  or  partners 
and  to  be  allowed  the  advances  made  by  them  {q) . 

A  partner  or  manager  who  accepts  a  bill  drawn  upon  a 
company  or  j^artnership  of  which  he  is  a  member,  or  which  he 
and  others  had  a  greed  to  form,  is  individually  liable  (r) .  And 
if  a  bill  drawn  upon  the  agent  or  manager  of  a  mining  com- 
pany or  partnership  be  accepted  by  him  on  behalf  of  the 
company,  he  will  be  personally  liable  (.s). 

An  assignee  of  a  share  in  a  partnership  will  not  be  liable 
as  between  himself  and  the  other  partners  unless  they  acknow- 
ledge him  as  a  partner  and  permit  him  to  act  as  such  (t). 

An  agent  for  a  foreign  mining  company  who  draws  bills  in 
his  own  name  for  the  purposes  of  the  company  does  not  bind 
the  partners  as  drawers  ;  but,  if  the  money  has  been  applied 


(w)  Hau'lcen  v.  Bourne,  Oatey  v. 
Bourne  (1841),  8  M.  &  W.  703  ;  10 
L.  J.  Ex.  361  (Cornwall).  And  see 
Lowndes  v.  Garnett,  ^-c.  Co.  (1864), 
33  L.  J.  Ch.  418  ;  10  L.  T.  229  ; 
12  W.  R.  572. 

(o)  Harrison  v.  Heathorn  (1843), 
6  Man.  &  G.  81 ;  12  L.  J.  (N.  S.) 
C.  P.  282. 

{p)  Burmester  v.  Norris  (1851),  21 
L.  J.  Ex.  43  ;  In  re  The  German 


Mining  Co.  (1853),  4  De  G.  M.  &  G. 
41  ;  22  L.  J.  Ch.  926. 

{q)  In  re  The  German  Mining  Co. 
(1854),  24  L.  J.  Ch.  41. 

(r)  Oiven  v.  Tan  JJster  (1850),  20 
L.  J.  C.  P.  61  (Wales). 

(«)  Mare  v.  Charles  (1856),  25  L.  J. 
Q.  B.  119  (Devonshire). 

if)  Jefferys  v.  Smith  (1827),  3  Riiss. 
158. 
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for  the  purposes  of  the  company,  the  partners  will  be  liable 
for  money  lent  (u). 

If  one  partner  agrees  to  refer  matters  affecting  the  partner-  Arbitration, 
shij)  property  to  arbitration,  and  the  other  partners  attend  it 
or  otherwise  acquiesce,  they  will  be  bound  by  the  award  (r) . 

The  firm  must  indemnify  every  partner  in  respect  of  indemnity, 
payments  made  and  personal  liabilities  incuiTed  by  him  in 
the  ordinary  and  proper  conduct  of  the  business  of  the  fii^m, 
or  in  or  about  anything  necessarily  done  for  the  preservation 
of  the  business  or  j)roperty  of  the  firm  "  (iv).  Thus  a  partner 
incurring  necessary  expenses  in  the  working  of  the  partner- 
ship mine,  or  for  protecting  it — such,  for  instance,  as  prevent- 
ing it  from  being  drowned  (x),  or  sinking  new  pits  (//) — is 
entitled  to  be  repaid  out  of  the  partnership  profits  prior  to  the 
same  being  divided. 

He  is  also  entitled  to  contribution  if  he  bond  fide  lays  down  Contribution, 
money  for  carrying  on  the  business,  or  if  damages  are  given 
against  him  solely  for  a  partnership  act  (s) .     But  if  the  unless  there 
damages  have  been  occasioned  by  the  personal  misconduct  or  misconduct 

.  »/  X  Qj.  culpable 

culpable  negligence  of  one  partner,  he  alone  must  bear  the  negligence, 
consequences.  It  is  culpable  negligence  for  a  managing 
partner  to  trespass  on  the  coal  of  an  adjoining  owner,  without 
looking  at  plans,  or  wilfully  disregarding  them,  and  continu- 
ing to  work  after  notice  from  the  adjoining  proprietor  and 
without  consulting  his  co-partners  (s) . 

The  partner  claiming  the  benefit  of  partnership  dealings,  . 
after  standing  aside  for  a  time,  must  contribute  his  share  of 
the  outlays  made  by  the  other  partners,  with  interest  («). 
Provided  these  calls  be  paid,  the  Court  will  not  refuse  to 
order  contribution  when  the  mine  becomes  prosperous  merely 
on  the  ground  that  the  partner  had  not  paid  up  his  calls 
during  the  unproductive  period  {b) . 

{u)  Ducarrey  v.  Gill  (1830),  1  Moo.  L.  J.  Ch.  521,  536  ;   3  Giff.  412  ;  4 

&  Mai.  450.  De  G.  F.  &  J.  42. 

(v)  Thomas  v.  Atherton  (1878),  10  (-)  Gcynmn  Mininrj  Co.   (1854),  4 

C  D.  185  ;  48  L.  J.  Ch.  370  ;   40  r>e  G.  M.  &  G.  19;  24  L.  J.  Ch.  41  ; 

L.  T.  77.  Jefferysv.  Smith  (1827),  3  Russ.  158  ; 

/m;^  Par+TiPrshir*  Art    ISQO        24      Thomas  Y .  Atherton  ,  10  G .  Tf. 

{w)  rartnersmp  Act,  ibyo,  s.  24  .       ^  ^  ^-^  . 

^  ^'  ,       .  (a)  Lake   v.    Craddock   (1732),  3 

{x)  Roberts  v.   Eherhardt   (1853),  p  \f  158 

Kay,  148  ;  23  L.  J.  Ch.  201.  \b)  ' Clarke  v.  Hart  (1858),  6  H.  L. 

(y)  Burdon  v.  Barkus  (1862),  31  C.  633  ;  27  L.  J.  Ch.  615. 
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Lien  when 
one  partner 
indebted  to 
concern. 

Good  faith 
essential. 


Injunction. 


Account. 


A  partner  is  entitled  to  a  lien  on  the  share  of  his  co-partner 
if  the  latter  becomes  indebted  to  the  firm  in  the  course  of 
carrying  on  the  partnership  business  (c). 

Between  partners,  and  on  the  part  of  those  who  buy  and 
sell  to  or  for  companies,  there  must  be  the  fullest  disclosure 
and  utmost  straightforwardness  in  all  transactions  (d). 

In  order  to  sustain  the  purchase,  by  solvent  partners,  of 
their  insolvent  partners'  share  under  a  compulsory  sale,  their 
conduct  must  be  free  from  all  suspicion  of  unfairness,  other- 
wise the  sale  is  voidable  (e). 

Even  though  dissolution  is  not  sought,  the  Court  will  issue 
an  injunction  to  restrain  a  partner  from  committing  improper 
acts  (/)  or  a  breach  of  agreement  (g).  And  where  an  action 
is  pending  for  dissolution  of  the  partnership  an  injunction 
will  be  granted  to  restrain  a  partner  from  doing  any  act 
which  will  hinder  the  winding  up,  or  will  deteriorate  the 
assets  (h),  or  from  drawing  bills,  or  getting  in  debts  due  to 
the  firm  (/). 

As,  however,  it  is  a  serious  matter  to  stop  the  working  of  a 
mine,  a  receiver  and  manager  should  generally  be  asked  for 
in  addition  to  an  injunction  (A-). 

In  an  action  for  dissolution  the  Statement  of  Claim  should 
claim  dissolution  and  an  account,  and  also  an  injunction  and 
a  receiver  to  restrain  the  defendants  from  dealing  with  the 
partnership  assets,  and  from  issuing  bills  or  notes  in  the 
name  of  the  firm. 

A  partner  or  the  representative  of  a  partner  is  entitled  to 
an  account,  whether  generally  or  limited  to  particular  transac- 
tions. Although  dissolution  is  not  asked  for,  it  will  be 
ordered :  where  one  partner  has  sought  to  withhold  from  his 


(c)  Fcrcday  v.  Wightwick  (1823), 
1  Russ.  &  M.  45  ;  31  R.  R.  93  ;  Re 
German  Mining  Co.  (1854),  24  L.  J. 
Ch.  41.  And  see  Partnership  Act, 
1890,  s.  41. 

{d)  Caerphilly  Colliery  Co.  (1877),  5 
C.  D.  336  ;  46  L.  J.  Ch.  339.  And 
see  Partnership  Act,  1890,  ss.  29,  30. 

[c)  Perrens  v.  Johnson  {Johnson  v. 
Pcrrens)  (1857),  3  Sm.  &  Giff.  419  ; 
3  Jur.  975;  Cassels  v.  Stewart  (1881), 
6  A.  C.  64;  29  W.  R.  636. 

(/)  England  v.  Curling  (1844),  8 


Beav.  129;  Clements  y.  Norris  (1878), 
8  C.  D.  129  ;  47  L.  J.  Ch.  546  ;  38 
L.  T.  591  ;  Aas  v.  Penham,  [1891] 
2  Ch.  244  ;  65  L.  T.  25. 

(g)  Homfray  v.  Fothergill  (1866), 
1  Eq.  567. 

{h)  Smith  V.  Jeycs  (1838),  4  Beav. 
503. 

(i)  Hood  V.  Aston  (1825),  1  Russ. 
412  ;  Bead  v.  Bowers  (1793),  4  Bro. 
C.  C.  441. 

{k)  See  Field  v.  Beanmont  (1818), 
1  Swanst.  206. 
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co-partner  the  profit  from  some  secret  transaction  (/) ;  or 
where  the  partnership  is  for  a  term  of  years  still  unexpired 
and  one  partner  has  sought  to  exclude  or  expel  his  co- 
partner, or  to  drive  him  to  a  dissolution  [m) ;  or  where  the 
partnership  has  proved  a  failure,  and  the  partners  are  too 
numerous  to  he  made  parties  to  the  action  and  a  limited 
account  will  result  in  justice  to  them  all  {n). 

An  account  is  granted  the  more  readily  (and  even  without 
asking  for  dissolution)  hecause  of  the  hazardous  nature  of 
mining  concerns  (o) . 

But  an  account  will  not  he  ordered  if  there  is  merely  want 
of  co-operation  hy  the  partner  against  whom  it  is  claimed  {p). 

The  assignee  or  mortgagee  of  shares  in  a  partnership  is  not  Rights  of 
entitled  to  have  an  order  for  sale  {q) ,  or  to  ask  for  any  account 
of  profits  paid  hefore  he  commences  his  action,  nor  to  contest 
any  call  upon  the  partners,  or  to  require  any  account  for 
previous  management  of  the  concern  (r).  He  must  accept 
the  account  of  profits  agreed  to  hy  the  partners  (.s) .  A 
mortgagee  is,  however,  entitled  to  the  usual  order  for  fore- 
closure (t) . 

The  Court  has  power  to  order  an  account  against  equitahle 
lessees  of  a  mine  worked  in  partnership  {ic). 

In  claiming  an  account,  or  the  enforcement  of  a  trust,  Laches: 
and  in  many  other  cases  where  equitahle  relief  is  sought,  Delay, 
there  must  not  he  laches,  nor  undue  or  unreasonable  delay  (v). 

The  rule  is  stringent  in  the  case  of  mines  hecause  of  the 
risks,  hazards,  and  possible  losses  incident  to  mining,  and 
because  it  is  not  fair  for  a  partner  to  stand  aside  while  the 

{t)  Beck  V.  Kantoroivicz  (1857),  3  (t)  Reclmayne  v.  Forster,  above. 

K.  &  J.  230.  {u)  Wright  v.  Pitt  (1871),  40  L.  J. 

(?«)  See  Bentlcij  v.  Bates  (1840),  4  Ch.  558.     As  to  reopening  an  ac- 

Y.  &  C.  Ex.  182  ;  9  L.  J.  Ex.  Eq.  30.  count,  see  Mcmnd  v.  Allies  (1841),  5 

{n)  Walltvorth  v.  Holt  (1S39),  4  M.  Jur.  860  ;  M'Kellar  v.  Wallace  (1853), 

k.C>.^\^\  Sheppardy.Oxenford{\%bb),  5  Moore,  Ind.  App.  372;   8  Moo. 

1  K.  &  J.  491.  P.  C.  378.    As  to  whether  accumu- 

(o)  Bentlcy  v.  Bates  (1840),  4  Y.  &  lated  profits  are  capital  or  income, 

C.  182  ;  9  L.  J.  N.  S.  Ex.  Eq.  30.  see  Ihbotmn  v.  Ellam  (1866),  L.  R. 

(jt?)  Roberts  v.  Eberhardt  (1853),  23  1  Eq.  188  ;    Wood  v.  Seoles  (1866),  1 

L.  J.  Ch.  201  ;  Kay,  148.  Ch.  App.  309  ;    Straker  v.  Wilson 

{q)  Ex  p.  Broadbent  (1833),  3  L.  J.  (1871),  L.  R.  6  Ch.  503;  40  L.  J. 

Bk.  3.  Ch.  630;  24  L.  T.  763  ;  19  W.  R. 

(r)  Rcdmayne   v.   Forster    (1866),  761. 

L.  R.  2  Eq.  467;  35  L.  J.  Ch.  847  ;  {v)  Clegg  v.  Edmondson  (1857),  8 

14  W.  R.  825.  De  G.  M.  &  G.  787  ;  26  L.  J.  Ch. 

(«)  Partnership  Act,  1890,  s.  31.  673  (nine  years'  delay). 
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operations  are  unsuccessful,  and  then  to  seek  to  come  in  when 
they  are  prosperous.  Consequently  any  remedy  should  be 
pursued  promptly,  and  not  by  empty  words  merely.  Active 
proceedings  are  necessary. 

But  delay  will  not  stand  in  the  way  to  relief  if  the  partner 
setting  up  the  claim  has  been  kept  in  ignorance  of  the  real 
facts  of  the  case  (?<').  The  partner  resisting  the  claim  must 
have  disclosed  every  fact  which  will  enable  his  co-partner  or 
the  representative  of  his  deceased  partner  to  exercise  a  sound 
discretion  as  to  the  course  he  ought  to  have  pursued. 

The  Com-t  does  not  proceed  so  much  upon  the  principle  of 
mere  laches  as  upon  that  of  the  party  having  abandoned  his 
right  and  being  estopped  by  his  conduct  from  claiming 
again )  and  the  Court  will  assume  this  in  a  case,  for  instance, 
where  a  person  lies  by  a  long  time  after  being  in  full 
knowledge  of  the  facts  but  without  taking  any  active  pro- 
ceedings (^),  but  will  not  presume  abandonment  where  the 
partner,  being  already  in  possession,  is  only  attempted  to  be 
dispossessed,  and  has  made  repeated  assertions  of  his  rights  {?/). 

The  Court  will  act  on  a  presumption  of  abandonment,  and 
of  course  the  more  readily  if  there  be  positive  evidence  of 
abandonment.  A  person  having  a  legal  or  executed,  as 
distinguished  from  an  executory,  interest,  will  not,  by  mere 
laches,  be  disentitled  to  equitable  relief  (z) . 

The  statutory  period  of  six  years  prescribed  by  the  Statute 
of  Limitations  is  not  strictly  applicable  to  the  case ;  but  if 
there  has  been  delay  or  abandonment  for  a  considerable  time, 
the  Court  generally  considers  it  sufficient  to  raise  a  complete 
estoppel  to  the  right  to  make  a  claim  {a) . 

The  Court  will  not  assist  a  person  who  lies  by,  allowing  his 
partner  to  work  the  concern  single-handed,  and  only  seeks  to 
come  in  after  a  lapse  of  time  (b) . 

{iv)  Clements  v.  Hall   (1858),  27  mine  in  Cumberland  ;  interval  of 

L.  J.  Ch.  349;  24  Beav.  333;   2  three  years). 

De  G.  &  J.  173  (interval  of  two  or         (z)  Ibid. ;  Garden  Gully,  ^-c.  Co.  v. 

three  years).  IPLister  (1876),  L.  R.  1  App.  Cas. 

(x)  Frenderr/ast  v.  Turton  (1841),  1  39. 
Y.  &  C.  C.  C".  98  ;  11  L.  J.  Ch.  22  ;         {a)  Rule  v.  Jewell,  above;  Betje- 
13  L.  J.  Ch.  268;   Rule  y.  Jewell  v.  [1895]  2  Ch.  474 ; 

(1881),  18  C.  D.  660;  29  W.  R.  755  64  L.  J.  Ch.  641  ;  73  L.  T.  2  ;  44 

(interval  of  six  years).  W.  R.  182. 

(y)  Clarke  V.  Hart  (1858),  6  H.  L.         {b)  Senhonse  v.  Christian  (1787),  1 

C.  633  ;  27  L.  J.  Ch.  615  (cost-book  T.  R.  660;  Norwai/  v.  Rotve  (1812), 
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Unless  an  action  be  pending  for  dissolution  of  the  partner-  Receiver  :— 
ship,  the  Court  will  not  generally  appoint  a  receiver  and  not  prayed, 
manager,  for  it  will  not  undertake  the  management  of  any 
trade  or  business  except  with  a  view  to  its  final  winding-up  (c) . 

A  squabble,  or  mere  want  of  co-operation  on  the  part  of 
one  partner,  whereby  the  other  has  to  undertake  the  manage- 
ment, will  not  be  sufficient  (c) ,  nor  will  the  refusal  by  a 
mortgagee  partner  to  advance  more  money  for  working  the 
mine  be  enough,  provided  he  keeps  proper  accounts  and 
allows  the  mortgagor  to  inspect  them  (d). 

Where  a  partner  is  lunatic,  and  an  action  is  brought  in  Lunatic 
which  dissolution  of  the  partnership  is  not  prayed,  the  Court  P^'^*^^®^' 
will  not  appoint  a  receiver  and  manager.    It  will  not  compel 
the  other  partners  to  carry  on  the  business  with  the  committee 
of  a  lunatic,  but  will  order  a  sale  and  appoint  an  interim 
manager  only  (e) . 

It  is  not,  however,  essential  that  dissolution  should  be 
expressly  asked  for ;  the  Court  will  appoint  a  receiver  if  the 
whole  object  of  the  action  is  to  wind  up  the  concern,  and  it 
is  sought  to  appoint  a  receiver  and  manager  with  that  view, 
and  especially  if  one  of  the  partners  is  proposing  to  sell 
improperly  or  exercise  undue  power  (/).  In  the  last  case  an 
injunction  will  also  be  granted  (/). 

Where  dissolution  of  the  partnership  is  sought,  a  distinction  Dissolution 
is  made  between  the  case  of  one  partner  as  against  another  pr^yed^^ 
applying  for  a  receiver,  and  the  case  of  a  receiver  being 
applied  for  where  persons  not  partners  are  interested. 

(1.)  If  the  action  be  one  for  dissolution  and  a  receiver,  as  between 
then  one  partner  suing  another  must  shew  either  that  the  themselves, 
partners  have  agreed  to  let  a  stranger  wind  up  the  concern  {(j) , 
or  that  the  defendant  partner  has  been  guilty  of  fraud  or 
misconduct  (A),  or  of  mismanagement  of  a  particular  and 
specified  nature  (?),  or  of  positively  excluding  the  plaintiff 

cited  19  Ves.  157 ;  12  R.  R.  157  ;  L.  J.  Ch.  265. 

and  reported  in  a  note  to  19  Bear.  (/)  Sheppard  v.  Oxenford  (1855), 

356.  IK.  &  J.  501. 

(c)  Roberts   v.   Eberhardt   (1853),  {(/)  Davis  v.  Amer  {lS5o),  S  Drew. 

Kay,  148;  23  L.  J.  Ch.  201.  61. 

{d}  Howe  V.  Wood  (1822),  2  J.  &  [h)  Ex  p.  Broome  (1810),  1  Rose, 

W.  556.  69. 

{e)  Hotvlands  v.  Evans,  Williams  v.  \i)  RoweY.  Wood  (1822),  2  J.  &  W. 

Rowlands  (1862),  30  Beav.  302  ;  31  556. 
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from  the  management  (k) ,  or  that  it  is  impossible  to  agree  as 
to  the  proper  working  of  the  mines  until  they  are  sold  (/). 

The  Court  will  not  appoint  an  outside  receiver  if  there  be 
mere  disagreement  between  the  partners  (m) . 
WWe^    t       ^'^'^  Areceiverwill,  however,  be  appointed  almost  as  a  matter 
personally      of  course  if  the  partnership  is  already  dissolved  (?^),  or  if  all 
interested.      jj^Q  partners  are  dead  (o) ,  or  where  a  surviving  partner  seeks 
it  as  against  the  representatives  of  his  late  co-partner  (^;) ; 
but  a  receiver  will  not  be  appointed  against  a  surviving 
partner,  at  the  instance  of  the  executors  or  representatives  of 
a  deceased  partner,  unless  special  reasons  are  adduced  (q) . 

A  receiver  will  be  aj^pointed  if  (the  partnership  being 
dissolved)  any  partner  or  person  in  possession  conducts  it 
otherwise  than  consistently  with  the  due  winding-up  of  the 
concern  (r). 

The  appointment  of  a  receiver  oj)erates  as  an  injunction, 
for  the  Court  will  not  allow  its  officer  to  be  interfered  with  (.s) . 
Assignment       An  ordinary  partner,  whether  the  partnership)  be  at  will 
of  share.  ^  term,  may  assign  his  share  in  a  mine  or  minerals  with- 

out the  consent  of  his  partners,  but  he  cannot  thereby  entitle  the 
assignee  to  take  his  place  in  the  partnership  against  the  will 
of  the  other  partners  (/).  "  No  person  may  be  introduced  as 
a  partner  without  the  consent  of  the  existing  j)artners  "  (it). 
"Where,  however,  the  articles  give  an  unconditional  right  to 
transfer  a  share,  a  partner  may  assign  to  a  pauper,  and  so  get 
rid  of  liability  for  transactions  taking  place  after  he  gives 
notice  of  the  transfer  to  the  other  partners  (r).  There  must 
not  be  any  understanding  that  the  assignee  is  to  hold  on  trust 


{7i)  See  liohcrts  v.  Eberhardt.  below. 

[1)  Crawshay  v.  Mmde  (1818),  1 
Swanst.  495,  527  ;  Jeffcrys  v.  Smith 
(1820),  IJ.  &  W.  298  ;  Lees  v.  Jones 
(1857),  3  Jur.  N.  S.  954  ;  Smith  v. 
Jeyes  (1841),  4  Beav.  503. 

(m)  Roberts  v.  Eberhardt  (1853), 
Kay,  148;  23  L.  J.  Ch.  201. 

(w)  Fini  V.  Roncoroni,  [1892]  1  Ch, 
633. 

(o)  Philips  V.  Atkinson  (1787),  2 
Bro.  C.  C.  272. 

{p)  Frecland  v.  Stansfeld  (1851),  2 
Sm.  &  G-.  479. 

{q)  Collins  v.  Yoimy  (1853),  1  Macq. 
385. 


(r)  Crawshay  v.  Maule  (1818),  1 
Swanst.  495,  507.  As  to  a  case 
in  which  any  partner  may  propose 
himself  as  receiver,  see  Jefferys  v. 
Smith  (1820),  1  Jac.  &  W.  298. 

{s)  Helmore  v.  Smith  (No.  2)  (1887), 
35  C.  D.  449. 

[t)  Crawshay  v.  Maxile  (1818),  1 
Swanst.  495,  518  ;  Jeffcrys  v.  Smith 
(No.  2)  (1827),  3  Russ.  158. 

{u)  Partnership  Act,  1890,  s.  24(7). 
Also  see  s.  31,  as  to  rights  of 
assignee. 

(v)  Jefferys  v.  Smith  (No.  2)  (1827), 
3  Russ.  158. 
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for  the  assignor.  Notwithstanding  this,  the  assignee  cannot 
act  as  a  partner  unless  the  existing  partners  permit  him  to 
do  so  (r), 

"  Subject  to  any  agreement  between  the  partners,  a  partner-  Dissolution 
ship  is  dissolved,  if  entered  into  for  a  fixed  term,  by  the  g^ip^'^*^^^" 
expiration  of  that  term ;  if  entered  into  for  a  single  ad- 
venture or  undertaking,  by  the  termination  of  that  adventure 
or  undertaking ;  if  entered  into  for  an  undefined  time,  by 
any  partner  giving  notice,  to  the  other  or  others,  of  his  inten- 
tion to  dissolve  the  partnership.  In  the  last-mentioned  case 
the  partnership  is  dissolved  as  from  the  date  mentioned  in 
the  notice  as  the  date  of  dissolution,  or,  if  no  date  is  so 
mentioned,  as  from  the  date  of  the  communication  of  the 
notice"  (ic). 

As  against  the  trustee  in  bankruptcy,  an  agreement  in  articles 
of  partnership  that,  on  the  bankruptcy  of  any  partner,  his 
share  in  the  value  of  a  mining  lease  shall  not  be  taken  into 
account  is  void,  as  being  a  fraud  on  the  bankruptcy  laws  (.r) . 

Unless  otherwise  stipulated,  the  share  of  an  ordinary 
partner  of  a  quarry  (not  being  a  mere  co-owner  of  land  where 
workings  are  only  ancillary  to  the  land)  will,  upon  his  death, 
devolve  as  personal  estate  (y). 

"  Subject  to  any  agreement  between  the  ^^artners,  every 
partnership  is  dissolved  as  regards  all  the  partners  by  the 
death  or  bankruptcy  of  any  partner.  A  partnership  may,  at 
the  option  of  the  other  partners,  be  dissolved  if  any  partner 
suffers  his  share  of  the  partnership  property  to  be  charged 
under  this  Act  for  his  separate  debt"  (;:). 

"  A  partnership  is  in  every  case  dissolved  by  the  happening 
of  any  event  which  makes  it  unlawful  for  the  business  of  the 
firm  to  be  carried  on,  or  for  the  members  of  the  firm  to  carry 
it  on  in  partnership  "  {a), 

"  On  application  by  a  partner,  the  Court  may  decree  a  dis-  Dissolution 
solution  of  the  partnership  in  any  of  the  following  cases     -  Court. 

(a)  When  a  partner  is  found  lunatic  by  inquisition,  or  in 

(v)  Jefferys  v.  Smithy  above.  {y)  Crawshay  v.  Maule  (1818),  1 

{w)  Partnership  Act,  1890,  s.  32.  ?Sf*V  '«  ^^'T^  ^'  ^^"^''''y 
And  see  Laycodc  v.  Buhner  (1844),  13      ^^^^^^^  ^-  ^ 


T    T  Ft  iTfi  (2)  Partnership  Act,  1890,  s.  33. 

±j.  o.  x^i.  ioo.  ^^^^^^      rresfon  (1888),  59 

(x)  Whitmore  v.  Mason  (1862),  2     L.  T.  718. 
J.  &  H.  204  ;  31  L.  J.  Ch.  433.  {a)  Partnership  Act,  1890,  s.  34. 

C.  H 
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Scotland  by  cognition,  or  is  shown  to  the  satisfaction 
of  the  Court  to  be  of  permanently  unsound  mind ;  in 
either  of  which  cases  the  application  may  be  made,  as 
well  on  behalf  of  that  partner  by  his  committee  or  next 
friend  or  person  having  title  ta  intervene,  as  by  any 
other  partner ; 

(b)  When  a  partner,  other  than  the  partner  suing,  becomes 
in  any  other  way  permanently  incapable  of  perform- 
ing his  part  of  the  partnership  contract ; 

(c)  When  a  partner,  other  than  the  partner  suing,  has  been 

guilty  of  such  conduct  as,  in  the  opinion  of  the  Coiu^t, 
regard  being  had  to  the  nature  of  the  business,  is 
calculated  to  prejudicially  affect  the  carrying  on  of 
the  business  {b)  ; 

(d)  When  a  partner,  other  than  the  partner  suing,  wilfully 
or  persistently  commits  a  breach  of  the  partnership 
agreement,  or  otherwise  so  conducts  himself  in  matters 
relating  to  the  partnership  business  that  it  is  not 
reasonably  practicable  for  the  other  partner  or  partners 
to  carry  on  the  business  in  partnership  with  him  ; 

(e)  When  the  business  of  the  partnership  can  only  be 

carried  on  at  a  loss  (c) ; 

(f )  Whenever  in  any  case  circumstances  have  arisen  which, 

in  the  opinion  of  the  Court,  render  it  just  and  equit- 
able that  the  partnership  be  dissolved  "  (f/). 
Where  a  person,  being  a  member  of  a  partnership,  becomes 
limatic,  the  judge  in  lunacy  may  by  order  dissolve  the 
partnership  (c). 

The  committee  of  a  lunatic  partner  cannot  insist  on  the 
carrying  on  of  the  partnership,  if  the  other  partners  are 
unwilling  (/). 

An  ordinary  partner  is  not  entitled  to  have  the  mine  or 
minerals  partitioned  against  the  wishes  of  the  other  partners, 
even  though  there  may  be  no  debts  (g) . 


(b)  Norway  V.  Rowe  (1812),  19  Ves. 
148;  MarsJiall  v.  Cohnan  (1820),  2 
Jac.  &  W.  200. 

[c)  Hanson  v.  Boothman  (1810),  13 
East,  22. 

{d)  Partnership  Act,  1890,  s.  35. 
\e)  Lunacy  Act,  1890   (53  Vict. 


c.  5),  s.  119. 

(/)  Eowlands  v.  Evans  (1861),  31 
L.  J.  Ch.  265  ;  30  Beav.  302 ;  5 
L.  T.  628  ;  10  W.  R.  186. 

{g)  See  Wild  v.  Milne  (1858),  26 
Beav.  504  ;  Tatam  v.  Williams  (1844), 
3  Hare,  347. 
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If  a  pfirtner  dies,  his  representatives  cannot  claim  to  be  Death, 
admitted  into  the  partnership^  unless  there  is  a  clear  direction 
to  that  effect  in  the  instrument  under  which  they  all  take,  or 
unless  the  partners  consent,  or  have  expressly  and  clearly 
agreed  to  that  effect  {/i) ;  and  this  will  not  be  inferred  merely 
from  a  stipulation  that  the  partnership  property  shall  not  be 
sold  on  the  death  of  a  partner  (/) . 

In  the  absence  of  agreement,  a  partner  cannot  be  compelled  Sale, 
to  take,  nor  compel  his  co-partner  to  take,  the  partnership 
stock  at  a  valuation.  Each  is  entitled  to  have  the  value 
ascertained  by  sale.  Neither  can  claim  that  it  should  be 
dealt  with  as  a  going  concern,  for  neither  is  bound  to  con- 
tinue it  (k) . 

This  is  the  case  even  though  sale  is  not  necessary  for  pay- 
ment of  debts  (/),  and  although  it  may  be  non-beneficial 
to  an  infant  or  lunatic  partner  {m). 

But  this  right  to  sale  will  not  exist  where  the  partnership 
deed  provides  that  the  other  partners  can  take  the  share  of 
the  outgoing  partner  at  a  valuation  {n) .  It  is,  however, 
doubtfid.  whether  such  a  provision  will  prevail  if  the  dissolu- 
tion has  been  brought  about  by  the  bankruptcy  of  that 
partner  (o) . 

Wliere  an  infant  is  a  partner,  and  the  Court  is  of  opinion 
that  it  will  be  for  his  benefit  that  the  whole  of  the  property 
should  be  sold  to  one  or  more  of  the  other  partners,  all  the 
partners  consenting,  then  the  Court  will  sanction  a  sale 
accordingly  (p). 

Where  circumstances  require  it,  an  order  for  sale  can  be 
obtained  on  interlocutory  application  before  judgment  in  an 
action  for  dissolution  and  accounts  (q).    The  Court  will,  if 


(h)  Crawshay  v.  Manle  (1818),  1 
Swanst.  495,  509,  516,  520. 

(j)  Tatam  v.  Williams  (1844),  3 
Hare,  347. 

{k)  Burdon  v.  Barktis  (1862),  31 
L.  J.  Ch.  521,  535  ;  JFild  v.  3Iilne 
(1859),  26  Beav.  504. 

(0  See  Wild  v.  Milne  (1858),  26 
Beav.  504. 

(m)  Rowlands  v.  Evans,  Williams 
V.  Rowlands  (1861),  30  Beav.  302  ;  31 
L.  J.  Ch.  265. 

(w)  Dinham  v.  Bradford  (1870),  5 


Ch.  519. 

(o)  See  WMtmore  v.  Mason  (1861), 
2  J.  &  H.  204  ;  31  L.  J.  Ch.  433. 
In  Sycrs  v.  Syers  (1876),  1  A.  C.  174, 
the  Court  held,  on  the  special  facts 
of  the  case,  that  the  Court  had  a 
discretion  to  order  sale  as  a  going 
concern,  or  to  allow  one  partner  to 
buy  the  share  of  the  other. 

[p)  Craivshay  v.  Manle  (1818),  1 
Swanst.  530. 

{q)  Craivshay  v.  3Iaule  (1818),  1 
Swanst.  495,  506,  523. 


h2 


100 


Persons  concerned  with  Mines. 


necessary,  direct  an  inquiry  as  to  the  proper  mode  of  selling, 
and  as  to  the  best  time,  and  whether  as  a  going  concern  or 
not,  and  which  parties  may  bid  (r) . 
Consent  of  If  the  mine  be  held  on  lease  which  prohibits  assignment 
without  licence  of  the  lessor,  direction  will  be  given  to  sell  by 
private  contract  if  practicable  (s) .  If  the  lessor  in  such  a  case 
refuses  to  accept  the  proposed  purchaser,  and  the  sale  in  con- 
sequence cannot  be  effected,  then  the  partnership  will  be 
dissolved,  but  the  parties  will  be  co-owners  merely,  and  be 
subject  to  the  rules  affecting  that  relationship  (s). 
Bankruptcy.  As  against  creditors  the  law  will  not  recognise  or  enforce  a 
stipulation  in  partnership  articles  that,  in  the  event  of  bank- 
ruptcy of  any  partner,  the  value  of  a  mining  lease  shall  not  be 
taken  into  account  in  ascertaining  his  share  (t) . 

On  the  sale  of  the  goodwill  of  a  business  there  is  an 
obligation  imposed  on  the  vendor  that,  although  he  may  carry 
on  a  similar  business  in  the  same  place,  he  must  not  use  the 
name  of  the  old  firm,  which  is  part  of  the  goodwill ;  and  he 
must  not  solicit  the  customers  of  the  business,  or  make 
extracts  from  the  firm's  books  for  that  purpose  (?^),  even 
though  there  be  a  proviso  in  the  instrument  stating  that 
the  vendor  or  outgoing  partner  may  set  up  a  similar  business 
in  the  neighbourhood  {v). 


Sale  of 
goodwill. 


Soliciting" 
customers. 


(21.)  Cost-Book  Mines. 


Nature  of 
cost-book 
mining 
company. 


Mines  are  sometimes  worked  on  the  cost-book  system. 
They  exist  in  Yorkshire,  Cumberland,  Staffordshire,  Wales, 
but  principally  in  Cornwall  and  Devon.  A  cost-book  mining 
company  not  being  incorporated  is  a  mere  partnership  (r^) . 
It  must  consist  of  more  than  one  shareholder  (^).  The 


(r)  Crawshay  v.  Maule  (1818),  1 
Swanst.  495,  506,  523. 

(s)  Lees  v.  Jones  (1857),  3  Jur. 
N.  S.  955. 

{t)  Wkitmore  v.  Ifason  (1861),  2 
J.  &  H.  204;  31  L.  J.  Ch.  433;  5 
L.  T.  631 ;  10  W.  R.  168.  And  see 
Collins  V.  Barker,  [1893]  1  Ch.  578  ; 
62  L.  J.  Ch.  316  ;  68  L.  T.  572  ;  41 
W.  R.  442. 

(m)  Trego  v.  Hunt,  [1896]  A.  C. 
7;  65  L.J.  Ch.  i;  73  L.  T.  514;  44 
W.  R.  225. 


{v)  Gillinc/ham  v.  Beddow,  [1900] 
2  Ch.  242. 

{a)  In  re  Bodmin  United  Mines  Co. 
(1857),  23  Beav.  370;  26  L.  J.  Ch. 
570  ;  5  W.  R.  300  ;  3  Jur.  N.  S. 
350;  XiitowY.  Liskeard  Union  (1874), 
L.  R.  10  Q.  B.  7 ;  44  L.  J.  M.  C. 
23  ;  31  L.  T.  601  ;  23  W.  R.  72  ; 
Sibley  V.  Minton  (1858),  27  L.  J.  Ch. 
53  ;  5  W.  R.  675. 

{b)  Sharpe  v.  Bawes  (1877),  2 
Q.  B.  D.  26  ;  46  L.  J.  Q.  B.  101  ; 
36  L.  T.  188. 
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principle  and  rules  must  be  proved  to  the  Court  (c).  Acqui- 
escence may  fix  a  shareholder  with  notice  of  the  rules  and 
with  liability  (d). 

A  contract  for  or  transfer  of  shares  in  a  cost-book  company 
need  not  be  in  writing  (e).    A  member  may  transfer  his 

shares  without  the  consent  of  the  other  shareholders.    A  Forfeiture 
.pp..!  p  I    [>  •       L  of  shares, 

power  to  lorieit  shares  lor  non-payment  oi  calls  is  not  neces- 
sarily incident  to  a  cost-book  company,  and  the  terms  of  any 
existing  agreement  for  forfeiture  must  be  strictly  followed  to 
justify  it  (/). 

Although  the  conversion  of  a  cost-book  mine  into  a  limited 
company  may  be  a  fraud  upon  the  public,  the  company  and 
vendors  will  be  bound  if  they  have  full  knowledge  (^7) . 

A  person  selling  shares  in  a  cost-book  mine  is  entitled  to  Rights  of 
an  indemnity  against  calls  made  during  the  time  when  he 
was  virtually  and  potentially  the  owner  {li) . 

Each  member  is  liable  for  the  debts  of  the  concern  (/),  Liability  of 
including  those  contracted  before  he  becomes  a  member  (/v) 
if  the  regulations  or  transfer  extend  to  antecedent  liability, 
or  after  he  has  ceased  to  be  such  if  he  has  transferred 
fraudulently  and  the  company  is  not  estopped  from  disputing 
the  transfer  (/) ;  but  a  transferee  is  not  liable  for  debts  con- 
tracted before  his  transfer  is  registered,  if  the  rules  require 
transfers  to  be  registered  in  order  to  make  him  a  member  {lyi) . 
A  cost-book  company  may  sue  and  be  sued  by  its  partnership 
name  {n). 


{c)  In  re  Bodmin  United  Mines  Co., 
above. 

(d)  Great  Cambrian  Mining  Co., 
Hawkins'  case  (1856),  2  K.  &  j.  253  ; 
25  L.  J.  Ch.  221  ;  4  W.  R.  224  ;  2 
Jur.  N.  S.  885. 

(e)  Watson  v.  Spratley  (1855),  2 
C.  L.  R.  1434;  10  Ex.  222;  24  L.  J. 
Ex.  53  ;  2  W.  R.  627  ;  Powell  v. 
.lessop  (1856),  18  C.  B.  336;  25  L.  J. 
C.  P.  199  ;  4  W.  R.  465  ;  Curling  v. 
Flight  (1848),  2  Phil.  613. 

i  f)  Clarke  v.  Eart  (1858),  6  H.  L. 
Cas.  633  ;  27  L.  J.  Ch.  615  ;  5  Jur. 
N.  S.  447  ;  Rule  v.  Jewell  (1881),  18 
C.  D.  660  ;  29  W.  R.  755.  And  see 
Stannaries  Act,  1869  (32  &  33  Viet, 
c.  19). 

(y)  Ex  p.  Taylor,  Ambrose  Lake  Tin 
Mining  Co,  (1880),  14  C.  D.  390;  49 


L.  J.  Ch.  457;  42  L.  T.  604  ;  28 
W.  R.  783. 

(A)  Walker  v.  Bartlctt  (1856),  18 
C.  B.  845 ;  25  L.  J.  C.  P.  263 ;  4 
W.  R.  681. 

(i)  Feel  V.  Thomas  (1855),  15  C.  B. 
714  ;  24  L.  J.  C.  P.  86;  Geake  v. 
Jackson  (1867),  36  L.  J.  C.  P.  108 ; 
15  L.  T.  509  ;  15  W.  R.  338. 

{k)  Taylor  v.  IJill  (1864),  8  L.  T. 
148. 

[l)  Wheal  Unity  Wood  Mining  Co.y 
Chynoicetli' s  Case  (1880),  15  C.  D.  13; 
42  L.  T.  636  ;  28  W.  R.  897. 

(m)  Thomas  v.  Clark  (1856),  18 
C.  B.  662;  25  L.  J.  C.  P.  309; 
Lanyon  v.  Smith  (1863),  3  B.  &  S. 
946;  32  L.  J.  Q.  B.  212. 

{n)  Escott  V.  Gray  (1878),  47  L.  J. 
0.  P.  606;  39  L.  T.  121:  Stannaries 
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Dealing  on 
credit. 


Relinquish- 
ment. 


Winding-up. 


Cost-book  mines  being  conducted  on  the  ready-money 
principle,  the  authority  of  the  manager  or  agent  to  pledge 
the  credit  of  the  company  is  limited  (o)  ;  thus,  he  cannot 
without  express  authority  draw  bills  of  exchange  {p),  nor 
overdraw  the  banking  account  ((/),  nor  borrow  money  (r). 

But  the  company  will  be  liable  for  goods  actually  supplied 
for  the  purposes  of  the  mine  (s) ,  even  though  there  is  a  private 
stipulation,  not  known  to  the  creditor,  that  the  directors  or 
agents  are  not  to  deal  on  credit  [t) . 

On  a  shareholder  retiring  from  the  company  the  purser  is 
empowered  to  fix  the  amount  to  be  paid  by  him  in  discharge 
of  his  liability  (u) ,  and  he  is  not  liable  to  be  put  on  the  list 
of  contributories  if  the  company  is  afterwards  registered  as  a 
limited  company  and  is  wound  up  (v) ,  or  if  he  has  surrendered 
his  shares  according  to  the  practice  of  the  company  (/r). 

A  shareholder  after  relinquishing  his  share  can,  concurrently 
with  creditors,  prove  for  his  share  of  the  stock  and  plant  {cc). 


(22.)  Limited  Liability  Companies. 

The  Com-  Companies  with  limited  liability  are  formed  under  and 
1862^L'^1900  ^eg^ated  by  the  Companies  Acts,  1862  to  1900  (a).  It  is 
beyond  the  scope  of  this  work  to  set  out  the  provisions  of 
those  statutes,  but  some  of  the  most  important  decisions  are 
stated,  and  particularly  those  where  collieries  or  mines  have 
been  involved  or  affected. 


Act,  1869  (32  &  33  Vict.  c.  19)  ; 

p.  Askmead,  In  re  Nance,  [1893] 
1  Q.  B.  590 ;  62  L.  J.  Q.  B.  500  ; 
68  L.  T.  733;  41  W.  R.  370. 

(o)  Dickinson  v.  Talpy  (1828),  10 

B.  &  C.  128;  8  L.  J.  O.  S.  51. 

{p)  Brown  v.  Byers  (1847),  16  M. 
&  W.  252. 

(q)  Ricketts  v.  Bennett   (1847),  4 

C.  B.  O.  S.  686  ;  17  L.  J.  C.  P.  17. 
(r)  Eawtayne  v.  Bourne  (1841),  7 

M.  &  W.  595  ;  10  L.  J.  Ex.  224. 

(s)  Tredwen  v.  Bourne  (1840),  6  M. 
&  W.  461  ;  9  L.  J.  Ex.  290. 

it)  Eawken  v.  Bourne  (1841),  8  M. 
&  W.  703  ;  10  L.  J.  Ex.  361. 

{u)  Wrysgan  Slate  Co.  (1859),  28 
L.  J.  Ch.  894  ;  7  W.  R.  335  ;  Frank 
Mills  Mining  Co.  (1883),  23L.  J.  Ch.  D. 
52 ;  52  L.  J.  Ch.  457 ;  49  L.  T.  193 ; 


31  "W.  R.  440  ;  Pennant  Lead  Mining 
Co.  (1853),  4  De  G.  M.  &       285  ; 

22  L.  J.  Ch.  692  ;  2  W.  R.  282. 

{v)  Welsh  Fofosi  Mining  Co.  (1857), 
2  De  a.  &  J.  10 ;  27  L.  J.  Bk.  4 ; 
6  W.  R.  140. 

(w)  Bodmin  United  Mines  Co.  (1857), 

23  Beav.  370  ;  26  L.  J.  Ch.  570  ;  6 
W.  R.  300. 

(x)  Prosper  United  Mining  Co. 
(1872),  L.  R.  7  Ch.  206;  26  L.  T. 
374  ;  20  W.  R.  323. 

[a)  25  &  26  Vict.  c.  89  ;  26  &  27 
Vict.  c.  19;  30  &  31  Vict.  c.  131  ; 
33  &  34  Vict.  c.  104  ;  40  &  41  Vict, 
c.  26  ;  42  &  43  Vict.  c.  76  ;  43  Vict, 
c.  19  ;  46  &  47  Vict.  c.  30  ;  49  Vict, 
c.  23  ;  53  &  54  Vict.  cc.  62,  63,  64  ; 
56  &  57  Vict.  c.  58 ;  61  &  62  Vict, 
c.  26 ;  63  &  64  Vict.  c.  48. 
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The  memorandum  of  association  states  tlie  objects  for  Memorandum 
which  the  company  is  formed.    Where  a  main  object  is  tionT^^^'^' 
clearly  stated,  and  other  objects  are  stated  in  general  terms,  Objects, 
the  general  objects  are  treated  as  auxiliary  to  the  main 
object ;  and  if  the  main  object  fails,  the  suhstratnm  is  said  to 
be  gone,  and  the  company  must  be  wound  u.p  {h).  The 
company  cannot  extend  its  objects  by  the  articles,  or  by 
special  resolution,  or  by  the  concurrence  of  all  the  members  (c) . 
The  objects  can,  however,  be  extended  by  order  of  Court  (d). 
Where  there  is  inconsistency  between  the  memorandum  and 
articles,  the  memorandiun  must  prevail  (e) ;  and  a  construction 
which  will  make  contemporaneous  documents  consistent  will 
be  preferred  to  one  that  will  make  them  inconsistent  (/). 

A  company  can,  by  altering  its  articles,  create  and  issue  Subsequent 
preference  shares,  although  not  empowered  to  do  so  by  its  ference 
memorandum  or  articles  as  originally  framed  {g)  ;  but  where  sliares. 
rights  attached  to  several  classes  of  shares  are  set  out  in  the  alteration  of 
memorandum  of  association  they  cannot  be  altered,  even  ^^^^^^  ^  ^ 
though  ratified  by  all  the  shareholders  (Ji) .  shares. 

The  Court  has  unlimited  power  to  sanction  any  kind  of  Reduction  of 
reduction  (/) ,  even  though  a  portion  of  the  capital  is  to  be 
returned  to  the  shareholders  and  forthwith  borrowed  back  on 
debentures  {k) .  On  an  opposed  petition  to  confirm  a  reduc- 
tion of  capital,  the  Cornet  will  not  act  on  the  balance  of 
speculative  expert  evidence  as  to  the  value  of  mining  pro- 

{h)  German  Late  Coffee  Co.,  In  re  75;  47  L.  J.  Cli.  273  ;  37  L.  T.  560; 

(1882),  20  C.  D.  169  ;  51  L.  J.  Ch.  26  W.  R.  442. 

504  ;  46  L.  T.  327  ;  30  W.  U.  717  ;         (/)  In  re  Phoenix  Bessemer  Steel  Co. 

mcven  Gold  Mining  Co.  {ISS2), 20  CD.  (1875),  44  L.  J.  Ch.  683;  34  L.  T. 

151  ;  51  L.  J.  Cb.  242  ;  46  L.  T.  322  ;  854. 

Guinness  v.  land  Corp.  of  Ireland         {g)  Andrews  v.    Gas  Meter  Co., 

(1882),  22  C.  D.  349  ;  52  L.  J.  Ch.  [1897]  1  Ch.  361  ;  66  L.  J.  Ch.  246; 

177  ;  47  L.  T.  517  ;  31  W.  R.  341  ;  76  L.  T.  132  ;  45  W.  R.  321. 
Coolgardie  Consolidated  3Iincs,  In  re         [h)  Ashhury  v.   Watson  (1885),  30 

(1897),  76  L.  T.  269  ;  Hed  Rock  Gold  C.  D.  376  ;  54  L.  J.  Ch.  985  ;  54 

Mining  Co.,  In  re  (1890),  1  Meg.  436  ;  L.  T.  27  ;  33  W.  R.  882  ;  Welton  v. 

61  L.  T.  785.  Saffery,  [1897]  A.  C.  299  ;  66  L.  J. 

(c)  Ashhury   Ball.    Co.   v.   Riche  Ch.  362;  76  L.  T.  505;  45  W.  R. 

(1875),  L.  R.  7  H.  L.  053  ;  44  L.  J.  508. 

Ex.  185;  33  L.  T.  451;  24  W.  R.         (0  British  and  American,  6;c.  Corp. 

794.  V.  Couper,  [1894]  A.  C.  399  ;  63  L.  J. 

id)  See  Companies  (Memorandum  ^^5,'  J*  W.  R. 

^*  A„„^^;„4.-^  \  A ^4-  iQon  S.A  652;   Barrow    Hcematite  Steel  Co. 

4d  T^\     ^       '         ^  (1888),  39  C.  D.  582 ;  58  L.  J.  Ch. 
Vict.  c.  DZj.  .  ^        .      ^  ^  249. 

[e]  In  re  Wedgwood  Coal  and  Iron  (k)  In  re  Nixon'' s  Navigation  Co., 
Co.,  Anderson's  Case  (1878),  7  C.  D.      [1897]  1  Ch.  872  ;  66  L.  j.  Ch.  406. 
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perty,  althongh  there  are  circumstances  in  wMcli  the  Court  is 
obliged  to  rely  upon  such  evidence  (/). 

A  company  formed  under  the  Companies  Acts  may  do 
what  is  within  the  scope  of,  and  incidental  to,  its  specified 
objects  for  the  time  being,  and  such  other  things  as  it  is 
empowered  by  statute  to  do  ;  but  farther  than  that  it  can  do 
nothing  (m) . 

Thus,  a  mining  company  can  purchase  the  reversion  of 
lands  as  to  which  they  have  a  lease  or  pay  for  reports  by 
a  mining  expert,  or  for  brokerage  fees  for  issuing  the  capital  (o). 
But  a  railway  company  cannot  (without  express  power)  work 
coal  mines  or  deal  in  coal  for  profit  (j)) .  A  limited  company 
cannot  legally  purchase  its  own  shares,  or  pay  dividends  out 
of  capital,  even  though  the  memorandum  of  association  pur- 
ports to  give  this  power  (q)  ;  for  this  is  a  reduction  in  capital 
which  cannot  be  carried  out  (r),  unless  by  sanction  of  the 
Court.  Nor  can  a  limited  company  issue  its  shares  at  a 
discount,  i.e.^  for  a  money  consideration  less  than  their  true 
value  (s),  even  though  expressly  authorised  by  its  memoran- 
dum or  articles  (t)  ;  but  it  may  issue  debentures  at  a  discount 
where  there  is  nothing  in  the  memorandum  or  articles  to 
prevent  it  (u).  A  company  on  selling  its  business  may, 
where  its  shares  are  fully  paid  up,  take  in  payment  shares  in 
the  purchasing  company  without  its  being  held  to  be  a  return 
of  capital,  so  as  to  make  the  shares  no  longer  fully  paid  {v). 


[l)  In  re  Barrow  Hcematite  Steel  Co.^ 
Ltd.,  [1900]  2  Ch.  846;  [1901]  2  Ch. 
746  ;  71  L.  J.  Ch.  15  ;  85  L.  T.  493. 

[m]  Ashbury  Rail.  Carriage  Co.  v. 
Eiche  (1875),  L.  R.  7  H.  L.  653.  As 
to  what  a  coal  company  can  do,  see 
Bath's  Case  (1878),  8  C.  D.  334  ;  47 
L.  J.  Ch.  601;  38  L.  T.  267;  26 
W.  R.  441. 

{n)  Johns  v.  Balfour  (1889),  1  Meg. 
191 ;  5  T.  L.  R.  389. 

(o)  Lydney,  ^c.  Co.y.  Bird  (1886),  33 
C.  T>.  85  ;  55  L.  J.  Ch.  875  ;  55  L.  T. 
558  ;  Metropolitan  Coal  Consumers'' 
Assoc.  Y.  Scrimgeour,  [1895]  2  Q.  B. 
604 ;  65  L.  J.  Q.  B.  22  ;  73  L.  T. 
137  ;  44  W.  R.  35. 

(p)  A.-G.  V.  G.  N.  Rail.  Co.  (1860), 
1  Dr.  &  Sm.  154 ;  29  L.  J.  Ch.  794  ; 
8  W.  R.  556  ;  6  Jur.  N.  S.  1006. 

{q)  Trevor  Y.  Whitworth  (1887),  12 
App.  Cas.  409  ;  57  L.  J.  Ch.  28  ;  57 
L.  T.  457  ;  disapproving  In  re  Dron- 


field  Silhstone  Coal  Co.  (1881),  17  C.  D. 
76  ;  50  L.  J.  Ch.  387;  44  L.  T.  361 ; 
29  W.  R.  768. 

(>•)  British  and  American,  ^c.  Corp. 
V.  Couper,  [1894]  A.C.  399;  63  L.  J. 
Ch.  425  ;  70  L.  T.  882  ;  42  W.  R. 
652.  And  see  Gill  v.  Arizona  Copper 
Co.,  [1900]  2  F.  Court  of  Sessions 
Cases,  843. 

(s)  Ooregum  Gold  Co.  v.  Roper, 
[1892]  A.  C.  125  ;  61  L.  J.  Ch.  337 ; 
66  L.  T.  427;  41  W.  R.  90. 

(t)  Welton  Y.  Saffery,  [1897]  A.  C. 
299  ;  66  L.  J.  Ch.  362 ;  76  L.  T.  505  ; 
45  W.  R.  508. 

[u)  Compagnie  Generale  de Bellegarde, 
CamphelVs  Case  (1876),  4  C.  D.  470; 
35  L.  T.  900 ;  25  W.  R.  299  ;  In  re 
Regent'' s  Canal  Ironworks  Co.  (1876),  3 
C.  D.  43  ;  45  L.  J.  Ch.  620  ;  35  L.  T. 
288. 

{v)  Cardiff  Coal  Co. ,  Ex  p.  Norton 
(1863),  9  L.  T.  186  ;  11  W.  R.  1007  ; 
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If  a  colliery  company  is  empowered  to  buy  or  lease  coal 
mines  to  be  paid  for  in  shares  or  money,  or  at  such  rent, 
royalty,  or  other  reservation  as  the  directors  shall  determine, 
it  is  ultra  vires  to  pay  for  mines  by  bills  or  promissory  notes 
at  long  dates  {ic) . 

The  articles  regulate  the  rights  of  the  members  inter  se  (.^?),  Articles, 
and  must  be  observed  so  long  as  unaltered  (y) .  Persons 
dealing  T\ith  a  limited  company  are  affected  with  notice  of 
all  that  is  contained  in  the  memorandum  and  articles  of 
association,  but  are  not  bound  to  inquire  into  the  regularity 
of  the  internal  proceedings  of  the  company,  or  its  indoor 
management  (;:). 

A  limited  company  cannot,  even  by  express  provision,  Altering 
prevent  any  of  its  articles  from  being  altered  (a) ,  or  preclude  ^^^^^1^^- 
a  shareholder  from  presenting  a  winding-up  petition  (b) . 

In  general,  the  original  allottee  of  shares  is  alone  entitled  Misrepresen- 
to  maintain  an  action  for  deceit  for  misrepresentations  con- 
tained  in  the  prospectus.  A  purchaser  of  shares  from  an 
original  allottee  may,  however,  be  entitled  to  maintain  such 
an  action  if  he  can  show  that  the  prospectus  was  intended  by 
those  issuing  it  to  be,  and  was,  communicated  to  him  prior  to 
the  application  for  shares  {e) .  In  an  action  of  deceit  against 
directors  it  is  necessary  to  prove  actual  fraud  (d),  and  that 
the  person  damnified  relied  on  the  false  statement  (e).  An 


Cardiff  Coal  Co.  v.  Norton  (1867),  2  Eq. 
568;  2  Ch.  405. 

{w)  Moseley  Green  Coal,  ^-c.  Co. 
(1864),  10  L.  T.  819. 

(z)  Welton  V.  Saffery,  [1897]  A.  C. 
299,  315  ;  66  L.  J.  Ch.  362  ;  76  L.  T. 
505  ;  45  W.  R.  508. 

(y)  Oakbank  Oil  Co.  v.  Crum  (1883), 
8  App.  Cas.  65 ;  48  L.  T.  537. 

(z)  Royal  British  Bank  v.  Turquand 
(1857),  6  E.  &  B.  327;  Mahoney  v. 
East  Holyford Mining  Co.  (1875),  L.  R. 
7  H.  L.  869  ;  33  L.  T.  338  ;  County 
of  Gloucester  Bank  v.  liudry  Colliery 
Co.,  [1895]  1  Ch.  629  ;  64  L.  J.  Ch. 
451  ;  72  L.  T.  375 ;  43  W.  R. 
286. 

(«)  Malleson  v.  National  Insurance 
Corp.  (1893),  [1894]  1  Ch.  200  ;  63 
L.J.Ch.  868;  71L.T.  476;  43  W.  R. 
41  ;  Re  Barrow  Hcematite  Steel  Co. 
(1888),  39  CD.  582;  58  L.  J.  Ch. 
148  ;  59  L.  T.  600  ;  37  W.  R.  249  ; 


Andreivs  v.  Gas  Meter  Co.,  [1897]  1 
Ch.  361  ;  66  L.  J.  Ch.  246  ;  74  L.  T. 
132;  45W.  R.  321;  Allen  v.  Gold 
Reefs  of  West  Africa,  [1900]  1  Ch. 
656  ;  69  L.  J.  Ch.  266  ;  82  L.  T.  210  ; 
48  W.  R.  452. 

{b)  Peveril  Gold  Mines,  Ltd.,  [1898] 
1  Ch.  122 ;  67  L.  J.  Ch.  77  ;  77  L.  T. 
505. 

(c)  Peek  V.  Gurney  (1873),  L.  R.  6 
H.  L.  377;  43  L.  J.  Ch.  19;  22 

W.  R.  29  ;  In  re  Metropolitan  Coal 
Consumers'  Association,  Karberq''s  Case, 
[1892]  3  Ch.  1 ;  61  L.  J.  Ch.  741  ; 
66  L.  T.  700 ;  Aaron's  Reefs,  ^c.  v. 
Twiss,  [1896]  A.  C.  273  ;  65  L.  J. 
P.  C.  54  ;  74  L.  T.  794.  And  see 
Companies  Act,  1900  (63  &  64  Vict, 
c.  48). 

{d)  Berry  Y.  Peek  (1889),  14  App. 
Cas.  337  ;  58  L.  J.  Ch.  864  ;  61  L.  T. 
265  ;  38  W.  R.  33. 

(e)  Smith  v.  Chadwick  (1882),  20 
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innocent  misrepresentation  in  a  prospectus  may  be  a  ground 
for  rescinding  the  contract  to  take  the  shares  (/). 

Where  there  is  nothing  ultra  vires  of  the  company,  and 
provided  a  fraud  or  breach  of  duty  (g)  is  not  committed 
against  the  minority,  the  Court  will  not  interfere  with  what 
the  majority  do  in  relation  to  the  internal  affairs  of  the 
company  (li) . 

The  capital  stated  in  the  memorandum  of  association  is  the 
company's  nominal  capital  {i). 

A  company  limited  by  guarantee  may  by  its  articles 
provide  for  the  interests  of  its  members  in  the  undertaking, 
to  be  represented  by  transferable  shares  or  interests,  without 
thereby  becoming  a  company  having  a  fixed  capital  and 
without  being  obliged  to  put  a  nominal  value  on  each  share 
or  interest  {k) . 

Any  bond  fide  transaction  between  a  company  and  a  share- 
holder which,  if  the  company  brought  an  action  against  him 
for  calls,  would  support  a  plea  of  payment,  is  "  payment  in 
cash  "  within  the  Companies  Act,  1867,  s.  25  (/),  as  by  actually 
giving  credit  or  striking  a  balance  in  account  (m),  or  handing 
over  a  colliery  in  exchange  for  shares 

There  must  be  a  properly  constituted  board  of  directors  to 
make  a  valid  call  (o),  and  their  resolution  must  fix  a  time  for 
payment  {2^). 


C.  D.  27  ;  51  L.  J.  Ch.  597  ;  46  L.  T. 
702  ;  30  W.  R.  661  ;  9  A.  C.  187; 
50  L.  T.  697  ;  32  W.  R.  687. 

(/)  Ee  Reese  River  Mining  Co, 
(1869),  L.  R.  2  Ch.  609;  L.  R.  4 
H.  L.  64;  39  L.  J.  Ch.  849;  17 
W.  R.  1024.  As  to  the  meaning  of 
"flotation,"  see  Torva  Exploring  Syn- 
dicate, Ltd.  V.  Kelly,  [1900]  A.  C. 
612  ;  69  L.  J.  P.  C.  115  ;  83  L.  T. 
34. 

{g)  Alexander  v.  Automatic  Tele- 
phone Co.,  [1900]  2  Ch.  56  ;  69  L.  J. 
Ch.  428  ;  82  L.  T.  400 ;  48  W.  R. 
546. 

(A)  Toss  V.  Harlottle  (1843),  2  Ha. 
461;  LordY.  Copper  Miners' Co.  (1848), 
2  Ph.  740  ;  18  L.  J.  Ch.  65  ;  12  Jur. 
1059. 

[i)  Dronjeld  Silkstone  Coal  Co.,  Re 
(1881),  17  C.  D.  76  ;  50  L.  J.  Ch. 
387  ;  44  L.  T.  361 ;  29  W.  R.  768. 

(k)  Malleson  v.  General  Mineral 
Patents  Syndicate,  [1894]  3  Ch.  538  ; 
63  L.  J.  Ch.  868  ;  13  R.  144;  71 


L.  T.  476  ;  43  W.  R.  41. 

[1)  Spargo's  Case,  Harmony  and  Mon- 
taqne  Tin  and  Copper  Mining  Co. 
(1873),  L.  R.  8  Ch.  407 ;  42  L.  J. 
Ch.  488  ;  28  W.  R.  153 ;  21  W.  R. 
306. 

{m)  Larocque  v.  Beanchemin,  [1897] 
A.  C.  358  ;  66  L.  J.  P.  C.  59;  76 
L.  T.  473  ;  45  W.  R.  639. 

(n)  Raglan  Hall  Colliery  Co.,  In  re 
(1870),  L.  R.  5  Ch.  346  ;  39  L.  J.  Ch. 
591  ;  23  L.  T.  60;  18  W.  R.  499. 
And  see  Wedgivood  Coal  and  Iron  Co.^ 
In  re,  Anderson's  Case  (1878),  7  C.  D. 
75  ;  47  L.  J.  Ch.  273  ;  37  L.  T.  560  ; 
26  W.  R.  442  ;  Dalton  Timelock  Co. 
V.  Dalton  (1892),  66  L.  T.  704. 

(o)  Garden  Gully,  (^-c.  Mining  Co.  v. 
McLister  (1876),  1  App.  Cas.  39  ;  32 
L.  T.  408  ;  24  W.  R.  744  ;  Hoivheach 
Coal  Co.  V.  Teaque  (1860),  5  H.  &  N. 
151  ;  29  L.  J.  Ex.  137  ;  6  Jur.  N.  S. 
275  ;  2  L.  T.  187  ;  8  W.  R.  264. 

{p)  Cawley  ^  Co.,  In  re.  Ex  p. 
Hallett  (1889),  42  C.  D.  209;  58 
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A  bond  fide  purchaser  wlio  acts  on  a  certificate  stating  that  Certificate, 
the  share  specified  thereon  is  fully  paid  is  entitled  to  hold  it 
as  such,  although  it  is  not  in  fact  fully  paid  {q).  The  issue  of 
a  certificate  of  shares  estops  the  company  from  disputing  its 
validity  and  operation,  and  it  is  liable  for  damages  for 
refusing  to  register  a  transfer  from  the  holder  [r) .  But  it 
does  not  amount  to  a  warranty  so  as  to  give  the  transferee  a 
right  of  action  against  the  company  (s) . 

Unless  the  articles  specify  the  proportions  in  which  Dividends, 
dividends  are  to  be  paid,  they  must  be  paid  in  proportion 
to  the  nominal  amount  of  the  shares,  and  not  on  the  amount 
paid  up  on  each  share  (^).  "Nett  profits"  are  ascertained 
by  putting  a  value  on  all  the  assets  and  deducting  there- 
from all  liabilities,  including  the  amount  of  the  contributed 
capital  {u).  In  the  absence  of  special  article  or  contract,  a 
company  can  declare  and  pay  a  dividend  without  first 
making  good  part  of  the  capital  which  has  been  lost  by 
depreciation  [v). 

Where  bonus  or  new  shares  are  distributed  by  a  company  Bonus  shares, 
as  capital  they  do  not  belong  to  a  tenant  for  life  as  income :  whether 

•1  '  ^  '  ^         ni  •  capital  or 

it  IS  the  company  s  action  which  really  determines  whether  income, 
new  shares  are  capital  or  income  {ic) . 

Where  money,  or  part  of  the  purchase-money,  is  honestly  Vendors' 
set  apart  as  a  fund  to  guarantee  payment  of  dividends,  and  is  fi^idend^sT^* 
so  expressed  that  the  proceeds  are  payable  to  the  shareholders 
individually  [x) ,  and  did  not  cease  to  be  or  ever  become  the 


L.  J.  Ch.  633 ;  61  L.  T.  601  ;  37 
W.  R.  692. 

(q)  Burkimhaw  v.  Nichols  (1877),  3 
App.  Cas.  1001  ;  39  L.  T.  308  ;  26 
W.  R.  819.  And  see  Parbun/s  Case, 
[1896]  1  Ch.  100  ;  65  L.  J.  Ch.  104 ; 
73  L.  T.  506  ;  44  W.  R.  107  ;  Crick- 
mer's  Case  (1875),  L.  R.  10  Ch.  614  ; 
44  L.  J.  Ch.  595  ;  24  W.  R.  219. 

(r)  Balkis  Co.  v.  Tomkinson,  [1893] 
A.  C.  396  ;  63  L.  J.  Q.  B.  134  ;  69 
L.  T.  598  ;  42  W.  R.  204  ;  Bloomen- 
thal  V.  Ford,  [1897]  A.  C.  156  ;  66 
L.  J.  Ch.  253  ;  76  L.  T.  205  ;  45 
W.  R.  449. 

(*)  Ottos  Kopje  Mines,  [1893]  1  Ch. 
618;  62  L.  J.  Ch.  166;  68  L.  T. 
138;  41  W.  R.  258. 

it)  Oakbank  Oil  Co.  v.  CrMw(1883), 
8  Apx>.  Cas.  65. 


{u)  Binncy  v.  Ince  Hall  Coal  Co. 
(1866),  35  L.  J.  Ch.  363  ;  14  L.  T. 
392. 

{v)  Vcrner  v.  General  and  Commer- 
cial Investment  Trust,  [1894]  2  Ch. 
239  ;  63  L.  J.  Ch.  456;  70  L.  T. 
516;  7  R.  170;  1  Hanson,  136; 
Wilmer  v.  McNamara  ^-  Co.,  [1895]  2 
Ch.  245  ;  64  L.  J.  Ch.  616  ;  13  R. 
513  ;  72  L.  T.  552 ;  43  W.  R.  519.  As 
to  proportions  payable  on  winding- 
up,  see  Maria  Anna  ^  Steinbank'' s 
Coal,  ^c.  Co.  (1877),  6  C.  D.  447  ;  46 
L.  J.  Ch.  819;  37  L.  T.  201;  25 
W.  R.  857. 

{w)  BoHch  V.  Sproiile  (1887),  12 
App.  Cas.  385  ;  56  L.  J.  Ch.  1037  ; 
57  L.  T.  345;  36  W.  R.  193. 

{x)  Gellij  Beg  Colliery  Co.,  In  re 
(1878),  38  L.  T.  440. 
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property  of  the  company  as  an  entirety  (y),  it  will  belong  to 
tlie  shareholders  as  individuals  (z).  The  purchaser  of  shares 
in  a  mining  company  is  not  entitled  to  a  regular  abstract  of 
title  as  if  he  were  purchasing  realty ;  but  he  is  entitled  to 
such  evidence  as  will  show  that  the  subject-matter  is  what  it 
professes  to  be,  and  that  the  proposed  transfer  will  give  him 
a  valid  title  (a) .  On  receiving  a  transfer  the  company  may 
take  a  reasonable  time  to  make  reasonable  inquiries  (b). 

"Where  the  directors  have  discretionary  power  to  refuse  to 
register  a  transfer,  the  Court  will  not  interfere,  unless  it  is 
proved  that  they  are  not  exercising  their  discretion  properly 
and  in  good  faith  (c) .  But  in  the  absence  of  restrictions  in 
the  articles,  and  if  the  transaction  be  real  and  unattended 
with  fraud,  or  trust,  or  reservation  in  favour  of  the  trans- 
feror ((i),  every  shareholder  is  entitled  to  transfer  his  shares, 
even  though  with  intent  to  avoid  liability  (c). 

Forfeiture  is  strictly  treated,  and  the  procedure  specified  in 
the  articles  must  be  exactly  followed  (/)  as  regards  making 
the  call  and  contents  of  notice  (g) .  It  must  be  exercised  for 
the  benefit  of  the  company,  and  not  by  collusion  with,  or  for 
the  benefit  of,  a  particular  shareholder  ;  and  delay  will  not  be 
a  bar  in  such  a  case  (/^),  unless  he  lies  by  for  more  than  six 
years  («•). 

To  entitle  a  company  to  refuse  to  register  a  transfer  on  the 
ground  that  the  transferor  is  indebted  to  the  company,  the 
debt  must  be  due  at  the  time  when  the  transfer  is  lodged  (k). 
The  lien  only  attaches  for  a  debt  due  from  the  registered 


{>/)  In  re  Stuart  (1877),  4  C.  D. 
213  ;  46  L.  J.  Ch.  86 ;  35  L.  T.  788 ; 
25  W.  R.  295. 

(z)  South  Llanharran  Colliery  Co.^ 
Ex  p.  Jegon  (1880),  12  C.  D.  503  ;  41 
L.  T.  567  ;  28  W.  R.  194. 

(a)  Curling  v.  Flight  (1848),  2  Ph. 
613  ;  17  L.  J.  Ch.  359  ;  12  Jur.  423. 

{h)  Ottos  Kopje  nines,  [1893]  1  Ch. 
618  ;  62  L.  J.  Ch.  166  ;  68  L.  T.  138  ; 
41  W.  R.  258. 

{c)  Re  Coalport  China  Co.,  [1895]  2 
Ch.  404  ;  64  L.  J.  Ch.  710  ;  73  L.  T. 
46;  44  W.  R.  38; -B^^^  V.  ^^'^^(1892), 
65  L.  T.  245  ;  7  T.  L.  R.  689. 

{d)  Hyams  Case  (1860),  1  D.  E.  & 
J.  75 ;  29  L.  J.  Ch.  243  ;  1  L.  T. 
115;  8  W.  R.  52. 


{e)  Weston's  Case  (1870),  4  Ch.  20  ; 
38  L.  J.  Ch.  49;  19  L.  T.  337  ;  17 
W.  R.  62. 

(/)  Garden  Gully,  ^-c.  Mining  Co. 
V.  McLister  (1876),  1  App.  Cas.  39; 
33  L.  T.  408  ;  24  W.  R.  744. 

{g)  Johnson  v.  lyttle's  Iron  Agency 
Co.  (1877),  5  C.  D.  687  ;  46  L.  J.  Ch. 
786  ;  36  L.  T.  528  ;  25  W.  R.  548. 

[h)  Spachnanv.  Evans  (1868),  L.  R. 
3  H.  L.  171,  186  ;  37  L.  J.  Ch.  752  ; 
19  L.  T.  151  ;  Garden,  <^e.  llining  Co. 
V.  Ifclister,  above. 

(i)  Rule  V.  Jeivell  (1881),  18  C.  D. 
660  ;  29  W.  R.  755. 

(k)  Cawley  i'  Co.,  In  re  (1889),  42 
C.  D.  209  ;  58  L.  J.  Ch.  633  ;  60 
L.  T.  601  ;  37  W.  R.  692. 


Limited  Companies. 


109 


holder,  and  can  be  enforced  where  lie  is  only  trustee  for 
another,  but  the  company  cannot  assert  a  lien  for  a  debt  due 
to  them  from  the  beneficiary  (/).  The  company  can  waive 
their  lien  {7n) .  Where  the  company  has  notice  of  an  equitable 
mortgage  of  the  shares,  it  cannot,  by  reason  of  the  lien  clause, 
obtain  priority  for  any  moneys  subsequently  becoming  due  to 
it  from  the  shareholder,  as  against  advances  made  by  the 
equitable  mortgagees  after  such  notice  (n) . 

Where  articles  of  association  provide  that  the  business  of  Number  of 
the  company  is  to  be  carried  on  by  not  less  than  a  minimum, 
or  more  than  a  maximum,  number  of  directors,  the  words  are 
imperative,  and  not  merely  directory ;  consequently  a  smaller 
number  cannot  act  (o) ,  unless  the  articles  authorize  the  direc- 
tors to  carry  on  notwithstanding  vacancies  (j)). 

Where  a  person  has  accepted  the  office  of  director  of  a  Directors : 
company,  and  has  acted  as  such,  there  is  inferred  an  agree-  agreement  to 
ment  between  him  and  the  company — on  his  part  that  he  will  take  qualifi- 
serve  the  company  on  the  terms  as  to  qualification  and  other-  &c.  * 
wise  contained  in  the  articles  of  association, — and  on  the  part 
of  the  company,  that  he  shall  receive  the  remuneration  and 
benefits  provided  by  the  articles  for  the  directors  (q). 

Directors  are  trustees  (r)  of  the  company's  money  and  Position  of 
property  which  have  come  under  their  control,  and  agents  of 
the  company  in  the  transactions  which  they  enter  into  on 
behalf  of  the  company  («). 


(t)  Re  Mexican  Santa  Barbara  Min-  W.  R.  846  ;  In  re  Bank  of  Sp-ia, 

ing  Co.,  Ex  p.   Perkins  (1890),  24  Owen  and  Ashworth's  Claim,  [1901^  I 

Q.  B.  D.  613  ;  59  L.  J.  Q.  B.  226  ;  Ch.  115  ;  69  L.  ,1.  Ch.  412  ;  83  L.  T. 

38  W.  R.  710  ;  2  Meg.  197.  165. 

(m)  Bank   of  Africa  v.   Salisbury  (?)           Anglo- Austrian  Printing 

Gold  Mininq  Co.,  [1892]  A.  C.  281:  Publishing  Union,  Isaacs'  Case, 

61  L.  J.  P.  C.  34  ;  66^  L.  T.  237  :  [1892]  2  C.  D.  158  ;  61  L.  J.  Ch.  481  ; 

41  W  R  47  66  L.  T.  593;  40  W.  R.  518;  Her- 

' r>  '  ir  ..1  7?^^7            ^   7?  •    »  (^W'-f^  Copper  Co.,  [1894]  2  Ch.  403  ;  63 

[n)  Bradford  Banking  Co.  \.  Briggs  /   j          ^fi7  •   70  T,   T    7nq  •  49 

(1886),12  App.Cas.  29;  56L.  J.Ch.  '^^  V^'        '  ' 

36i  ;  56  L.  T.  62  ;  35  W.  R.  521.  }  r'\    t'           .  ; 

'                   '  (r)  As  to  promoters,  see  Erlanqer 

[0)  In  re  Alma  Spinning  Co.,  Bot-  ^etv  Sombrero  Phosphate  Co.  (1878), 

tomley's  Case  (1880),  16  C.  D.  681 ;  50  3  Ai^p.  Cas.  1218 ;  48  L.  J.  Ch.  73 ; 

L   J.  Ch.  167;  43  L.  T,  620;  29  39  L,  T.  269  ;  26  W.  R.  65  ;  lagunas 

W.  R.  133.    Au6.&ee  York  Tramways  Nitrate  Co.,  [1899]  2  Ch.  392;  68 

Co.y.  Williams  (1882),  8  Q.  B.  D.  l.  J.  Ch.  699;  81  L.  T.  334  ;  48 

685 ;  51  L.  J.  Q.  B.  257  ;  46  L.  T.  74. 

296  ;  30  W.  R.  624.  c',,)  'q^      j^^n  cjo.  v.  Turner  (1872), 

{p)  Scottish  Petroleum  Co.  (1883),  8  Ch.  149,  152  ;  42  L.  J.  Ch.  83  ;  27 

23  C.  D.  413;  49  L.  T.  358;  31  L.  T.  697  ;  21  W.  R.  163. 
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Dishonoured 
cheques  ; 


and  promis 
sory  notes. 


Directors  are  not  personally  liable  to  find  cash  for  cheques 
drawn  by  them  as  officers  of  their  company,  and  which  the 
bank  may  choose  to  honour  when  the  company  has  no  funds 
at  the  bank  (t) ;  but  they  may  be  held  personally  liable  if 
they  sign  a  promissory  note  stating,  ^'  We,  the  directors  of  the 
A.  Company,  promise  to  pay  "  (ii). 
Secret  profits.  A  director  cannot  make  any  secret  profit  when  acting  for 
the  company,  whether  in  the  form  of  qualification  shares  (v), 
or  cash,  or  a  commission  (?r),  or  selling  his  own  property 
or  buying  up  incumbrances  (//),  or  otherwise;  and  he  must 
account  to  the  company  for  such  secret  profit  (z).  But  he 
will  be  exonerated  if  he  makes  a  full  and  fair  disclosure  to 
the  company  of  the  nature  of  his  interest  in  the  trans- 
action (a)  ;  or  if  the  matter  be  waived  by  the  shareholders  in 
general  meeting  (h). 

Directors  or  syndicate  trustees  who  are  also  vendors  to  the 
company  cannot  escape  liability  to  refund  secret  profits  by  a 
clause  in  the  agreement  for  sale  or  articles  that  they  shall  not 
be  accountable  to  the  company  by  reason  only  of  their  holding 
that  office,  or  of  the  fiduciary  relation  thereby  established. 
Disclosure  must  be  clear  and  explicit  (c) .  Where  the  sale  by 
a  liquidator  to  himself  (directly  or  indirectly)  of  the  under- 
taking of  a  company  is  set  aside  on  the  ground  of  fraud,  the 
liquidator  is  liable  to  retransfer  the  undertaking  to  the 
original  company,  and  to  repay  rents  and  profits  which  have 
accrued,  but  he  is  not  to  be  charged  with  interest  thereon  (d). 


{t)  Beattie  v.  Ebury  {Lord)  (1874), 
L.  R.  7  H.  L.  102 ;  44  L.  J.  Ch.  20  ; 
30  L.  T.  581  ;  22  W.  R.  897. 

{u)  Button  V.  Marsh  (1871),  L.  R. 
6  Q.  B.  D.  361  ;  40  L.  J.  Q.  B.  175 ; 
24  L.  T.  470;  19  W.  R.  754. 

{v)  Morvah  Consols  Tin  Mining  Co., 
McKay's  Case  (1876),  2  C.  D.  1 ;  45 
L.  J.  Ch.  148  ;  33  L.  T.  517;  24 
W.  R.  49  ;  Caerphilly  Colliery  Co.,  In 
re  (1877),  5  C.  D.  33G  ;  46  L.  J.  Ch. 
339;  25  W.  R.  618. 

{w)  Stapleford  Colliery  Co.,  Be 
(1880),  49  L.  J.  Ch.  253  ;  42  L.  T. 
12  ;  28  W.  R.  341. 

{x)  Chesterfield  and  Boythorpe  Col' 
liery  Co.,  below. 

[y)  Gluckstein  v.  Barnes,  [1900] 
below. 

(z)  Imperial  Mercantile  Credit  Co.  v. 


Coleman  (1873),  L.  R.  6  H.  L.  189  ; 
42  L.  J.  Ch.  644  ;  29  L.  T.  1  ;  21 
W.  R.  696. 

{a)  lb.  ;  Chesterfield  and  Boythorpe 
Colliery  Co.  v.  Black  (1878),  37  L.  T. 
740  ;  26  W.  R.  207  ;  Cavendish-Ben- 
tinck  V.  Fenn  (1887),  12  App.  Cas. 
652 ;  57  L.  J.  Ch.  552  ;  57  L.  T. 
773;  36  AV.  R.  441. 

[b]  Grant  Y.  United  Kingdom  Switch- 
hack  Co.  (1888),  40  C.  D.  135 ;  Ambrose 
Lake,  iS;c.  Mining  Co.,  Kx  p.  Moss 
(1880),  14  C.  D.  390  ;  49  L.  J.  Ch. 
457  ;  42  L.  T.  604 ;  28  W.  R.  783. 

(c)  Gluckstein  v.  Barnes,  [1900] 
A.  C.  240  ;  69  L.  J.  Ch.  385  ;  82 
L.  T.  393.  See  Lady  Forrest  {Mur- 
chison)  Gold  Mine,  Ltd.,  [1901]  1  Ch. 
582  ;  70  L.  J.  Ch.  275  ;  84  L.  T.  559. 

{d)  Silkstone  and  Haigh  Moor  Coal 
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Directors  are  bound  to  use  fair  and  reasonable  diligence  in  Misfeasance 
the  management  of  the  company  s  aiiairs  [c) ,  and  are  per- 
sonally, jointly,  and  severally,  liable  for  misfeasance,  such  as 
issuing  fully  paid  up  shares  at  a  discount  (/)  or  misapplying 
the  fimds  of  the  company  (g). 

Directors  are  not  liable  for  mere  non-feasance  (such  as  Non-feasance, 
omitting  to  sue  (/i)),  or  for  mistakes  or  errors  of  judgment  (/). 
Du'ectors,  being  trustees,  can,  in  the  absence  of  fraud,  success- 
fully plead  the  Statute  of  Limitations  in  proceedings  against 
them  for  misapplication  of  the  funds  of  the  company  (/»•) . 

'\Yliere  the  directors  are  to  be  paid  a  percentage  on  the  net  Directors' 
profits  of  each  year,  it  only  applies  to  profits  as  a  going  con-  remuneration, 
cem,  and  not  to  a  profit  made  on  sale  of  the  undertaking 
with  a  view  to  reconstruction  (/). 

A  company  is  liable  for  the  torts  and  acts  of  its  directors  Company  is 
and  servants  done  in  the  course  of  the  business,  and  for  ^^^^^ 
benefit,  of  the  company  (m) .    A  company  is  not  bound  by  agents ; 
a  contract  made  before  its  incorporation  by  some  person  not  liable  for 
purporting  to  act  on  its  behalf,  nor  can  it  be  ratified  after  contract, 
incorporation,  seeing  the  company  was  not  in  existence  at  the 
time  when  it  was  made.   The  person  contracting  is  personally 
liable  (»). 

Unless  expressly  forbidden  by  its  regulations  (o) ,  a  com-  Borrowing 
pany  (and  in  particular  a  trading  company)  may  borrow  P°^^^^- 

Co.Y.  Udet/ {lS9d),  [1900]  1  Ch.  167;  616  ;  63  L.  J.  Ch.  291  ;  70  L.  T. 

69  L.  J.  Ch.  73  ;  48  W.  R.  137.  286  ;   42  W.   R.   404  ;    Verner  v. 

(e)  Nexv  Mashonalmid  Exploration  General  and   Commercial  Investment 

Co.,  [1892]  3  Ch.  577  ;  61  L.  J.  Ch.  Trust,  [1894]  2  Ch.  239  ;  63  L.  J. 

617;  67L.T.90;  41  W.R.  75;  Ch.  456  ;  70  L.  T.  516. 

V.  Cory,  [1901]  A.  C.  477;  70  L.  J.  (/)  Frames  x.Bultfontein  Milling  Co., 

Ch.  753.  [1891]  1  Ch.  140;  60  L.  J.  Ch.  99  ; 

(/)  Hirsche  v.  Sims,  [1894]  A.  C.  64  L.  T.  12  ;  39  W.  R.  134  ;  2  Meg. 

654  ;  64  L.  J.  P.  C.  1  ;  11  R.  303  ;  374. 

71  L.  T.  357.  {ni)  Bariviclc  v.  English  Joint  8tocJc 

{£)  London  Trust  Co.  v.  Mackenzie  Bank  (1866),  L.  R.  2  Ex.  259  ;  36 

(1893),  62  L.  J.  Ch.  870 ;  68  L.  T.  L.  J.  Ex.  147  ;  Houldsworth  v.  City 

380.    And  see  Eskern  Slate  and  Slab  of  Glasgow  Bank  (1880),  5  App.  Cas. 

Quarries,  Re,  Clarke  and  Helden's  Cases  326  ;  42  L.  T.  194  ;  28  W.  R.  677. 

(1878),  37  L.  T.  222  ;  Sheffield  %  South  {n)  Kelner  v.  Baxter  (1866),  L.  R. 

Yorkshire  Btdldittg  Soc.  v.  Aizlewood  2  C.  P.  174  ;  36  L.  J.  C.  P.  94  ;  15 

(1889),  44  C.  D.  412.  L.  T.  313  ;  Northumberland  Avenue 

(A)  In  re  Wedgivood  Coal  and  Iron  Hotel  Co.,   Sully's   Case  (1886),  33 

Co.(1883),47L.T.612;  31W.R.181.  CD.  16;  54  L.  T.  777.  ^ee  Broicn- 

(i)  Lagunas  Nitrate  Co.,  [1899]  2  ing\.  Great  Central  Mining  Co.  {I860), 

Ch.  392;  68  L.  J.  Ch.  699  ;  81  L.  T.  5  H.   &  N.  856  (appointment  of 

334;  48  W.  R.  74.  manager). 

{k)  Trustee  Act,  1888,  s.  8  ;  In  re  {o)  Poolcy  Hall  Colliery  Co.  (1870), 

Lands  Allotment  Co.^  [1894]  1  Ch.  21  L.  T.  690;  18  W.  R.  201  ;  Cefn 
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money,  and  mortgage  or  charge  its  property,  and  an  express 
power  does  not  negative  the   general  -power  (p).  The 

capi^al^^  charge  can  apply  to  future  book  debts  (q)  and  uncalled 
ca|)ital  (r) .  If  the  memorandum  and  original  articles  are 
not  wide  enough  to  give  the  power,  then,  unless  they 
are  so  framed  as  to  forbid  it,  a  special  resolution  can  be 
passed  to  authorize  a  mortgage  of  uncalled  capital  (-s).  The 
following  mortgaging  powers  are  wide  enough  to  autho- 
rize it : — The  properties  and  rights  of  the  company  "  (^)  ; 
"  security  of  any  property  of  the  company  "  (u)  ;  "  property 
and  effects  for  the  time  being  of  the  company,  or  in  such 
other  manner  as  the  company  may  determine"  (v).  But  it 
is  not  enough  if  there  is  only  power  conferred  to  mortgage 
"the  property"  (iv),  or  "property  and  effects"  of  the  com- 
pany (.r),  or  "property  both  present  and  future"  (y)  ;  and 
uncalled  capital  cannot  be  mortgaged  if  when  it  was  created 
it  was  declared  that  it  should  be  called  up  only  in  the  event 
of,  and  for  the  purposes  of,  the  company  being  wound  up  (z) . 

If  the  borrowing  is  not  ultra  vires  of  the  company,  but  only 
of  the  powers  conferred  on  the  directors  by  the  articles,  it  can 
be  ratified  and  made  valid  by  resolution  of  the  company  (a). 

Debentures.  Where  a  company  has  issued  debentures  charging  the 
undertaking  with  payment  of  principal  money  on  a  specified 
day,  the  occurrence  of  a  winding-up  before  the  specified  clay 
renders  the  money  immediately  payable,  and  entitles  the 
debenture  holder  at  once  to  realize  his  security  for  the  full 
amount  of  principal,  interest,  and  costs  {h). 


Cilcen  Mining  Co.  (1869),  L.  R.  7  Eq. 
88  ;  39  L.  J.  Ch.  78  ;  19  L.  T.  593. 

{p)  In  re  Fatent  File  Co.  (1870), 
L.  R.  6  Ch.  83  ;  40  L.  J.  Ch.  190  ; 
19  W.  R.  183. 

{q)  Bloomer  \.  Union  Coal  Co.  (1874), 
L.  R.  16  Eq.  383  ;  43  L.  J.  Ch.  96  ; 
29  L.  T.  130;  21  W.  R.  821. 

(r)  Neivton  v.  Anglo- Australian  Co.^ 
[1895]  A.  C.  244  ;  64  L.  J.  P.  C.  57  ; 
72  L.  T.  305. 

(s)  See  Jaclison  v.  Rainford  Coal  Co., 
[1896]  2  Ch.  340  ;  65  L.  J.  Ch.  757. 

{t)  Howard  v.  Patent  Ivorxf  Co. 
(1888),  38  C.  D.  156;  57  L.  j.  Ch. 
878  ;  58  L.  T.  395  ;  36  W.  R.  801. 

(m)  Newton  v.  Anglo- Australian 
Co.,  above. 


{v)  Jaclcson  v.  Hainford  Coal  Co.^ 
above. 

{lo)  Irvine  v.  XTnion  Bank  of  Aus' 
tralia  (1877),  2  App.  Cas.  366. 

{x)  Sankey  Brook  Coal  Co.,  Re 
(No.  2)  (1870),  L.  R.  10  Eq.  381. 

(y)  Streatham  Estates  Co.,  [1897]  1 
Ch.  15;  66  L.  J.  Ch.  57;  75  L.  T. 
574  ;  45  W.  R.  105. 

{z)  In  re  Mayfair  Property  Co., 
[1898]  2  Ch.  28;  67  L.  J.  Ch.  337  ; 
78  L.  T.  302  ;  46  W.  R.  465. 

{a)  Irvine  v.  Vnion  Bank  of  Aus- 
tralia (1877),  2  App.  Cas.  366;  46 
L.  J.  P.  C.  87  ;  37  L.  T.  176;  25 
W.  R.  682  ;  Grant  v.  United  Kingdom 
Switchback  Co.  (1888),  40  C.  D.  135. 

{h)  Wallace  v.  Universal  Automatic 


Limited  Companies. 


113 


Unless  otherwise  stipulated,  the  giving  a  floating  charge  ^^^^^^ 
will  not  preclude  the  company  from  creating  specific  mort- 
gages to  rank  in  priority  thereto,  imtil  the  debenture  holders 
take  some  step  to  enforce  their  security  (<?) .  Even  though 
the  debentures  declare  that  the  company  is  not  to  give 
charges  in  priority  thereto,  bankers  who,  in  the  ordinary 
course  of  business  without  notice  or  inquuy,  advance  money 
on  deposit  of  deeds  with  memorandum  of  equitable  charge,  will 
be  entitled  to  rank  before  the  debenture  holders  {d) . 

Debentures  being  a  floating  secuiity  will  not  give  the 
holders  thereof  any  right  to  interfere  with  what  the  company 
do,  in  the  way  of  amalgamation  or  otherwise,  in  the  ordinary 
course  of  its  business  as  set  forth  in  the  memorandum  of 
association  (^?). 

A  distress  under  a  power  conferred  by  a  mining  lease 
(whether  before  debentures  are  issued  or  while  they  are  a 
floating  security),  and  levied  before  the  debentures  have 
ceased  to  be  a  floating  security,  is  valid  against  the  debenture 
holders  (/). 

An  agreement  to  issue  debentures  entitles  the  holders  to 
stand  in  the  same  position  as  if  debentiu-es  had  been  issued  to 
them  {g). 

Debentures  and  debenture  trust  deeds  need  not  be  registered 
under  the  Bills  of  Sale  Acts  (/?). 

Where  debentures  are  to  rank  pari  passu  the  company  is  Fan  passu. 
not  empowered  to  issue  debentures  of  a  later  series  to  rank 
equally  with  the  former,  unless  such  power  is  reserved  in  the 
first  series  (/). 


Co.,  [1894]  2  Ch.  547 ;  63  L.  J.  Ch. 
698  ;  70  L.  T.  852.  See  lioffers  v. 
British  and  Colonial  Colliery  Supply 
Assoc.  (1898),  68  L.  J.  Q.  B.  14  ;  79 
L.  T.  494. 

(c)  WheatUy  v.  SilJcstone  Coal  Co. 
(1885),  29  C.  D.  715;  Government 
Stock,  ^c.  Co.  V.  Manila  Rail.  Co., 
[1897]  A.  C.  81  :  66  L.  J.  Ch.  102  ;  75 
L.  T.  553;  45  W.  R.  353. 

{d)  In  re  Castell  v.  Brown,  [1898] 
1  Ch.  315  ;  67  L.  J.  Ch.  169  ;  46 
W.  R.  248  ;  78  L.  T.  109. 

[e)  In  re  Borax  Co.,  [1901]  1  Ch. 
326;  70  L.  J.  Ch.  162;  83  L.  T. 
638.  And  see  Government,  ^c.  Co.  v. 
Manila  Rail.  Co.,  [1897]  A.  C.  81. 

C. 


(/)  Roundwood  Colliery  Co. ,  Lee  v. 
Roumlwood,  [1897]  1  Ch.  373 ;  66 
L.  J.  Ch.  186 ;  75  L.  T.  641 ;  45 
W.  R.  324. 

{g)  Queensland  Land  and  Coal  Co., 
[1894]  3  Ch.  181  ;  63  L.  J.  Ch.  810  ; 
71  L.  T.  115  ;  42  W.  R.  600. 

(A)  Standard  Manufacturing  Co., 
[1891]  1  Ch.  D.  267  ;  60  L.  J.  Ch. 
292  ;  64  L.  T.  487. 

(i)  Gartside  v.  Sillcstone,  ^c.  Col- 
lieries Co.  (1882),  21  C.  D.  762;  51 
L.  J.  Ch.  828;  47  L.  T.  76;  31 
W.  R.  36.  And  see  James  v.  Boy- 
thorpe  Colliery  Co.  (1891),  2  Meg.  55; 
Harrison  v.  Cornwall  Ilinerals  Rail., 
affirmed  sub  now.  Fcnton  v.  Harrison 
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Persons  concerned  with  Mines. 


Receiver. 


Reconstruc 
tion. 


Manager  of        In  an  action  by  debenture  holders  of  a  mining  company, 
businSs.       for  foreclosure,  the  Court  can  appoint  a  manager  by  interim 
order,  as  a  mere  receiver  cannot  otherwise  properly  carry  on 
the  business  (k) .    This  is  so,  even  though  the  business  is  not 
expressly  mentioned  in  the  security  (/) . 

A  receiver  will  be  appointed,  before  default  has  been  made 
in  payment  of  interest  or  principal,  if  the  company's  works 
have  been  closed  and  creditors  are  threatening  actions,  or  the 
sheriff  has  seized  (m) . 

With  a  view  to  facilitate  reconstruction,  it  is  desirable  that 
a  company  should  take  power  in  its  memorandum  of  associa- 
tion to  sell  its  undertaking  for  shares,  &c.,  of  any  other 
company.  Such  a  power  will  enable  it  to  call  up  its  unpaid 
capital  and  transfer  same  to  the  purchaser  company  (n) .  On 
reconstruction  under  the  Joint  Stock  Companies  Arrangement 
Act,  1870,  the  majority  must  act  bond  fide,  and  not  override 
the  minority  for  purposes  of  their  own  (o).  Dissentient 
debenture  holders  are  bound  by  the  order  of  the  Court  {p) . 
Winding-up.  A  winding-up  order  crystallizes  the  rights  of  the  company's 
creditors,  and  nullifies,  as  between  them,  all  contracts  for 
interest  (^7).  It  also  stays  all  actions,  executions,  distresses, 
and  proceedings,  unless  the  Court  allows  them  to  continue 
notwithstanding  the  winding-up  (r).  A  petitioning  creditor 
unable  to  obtain  payment  of  his  debt  is  entitled  to  a  winding- 
up  order,  but  the  Court  will  nevertheless  have  regard  to  the 


(1882),  8  App.  Cas.  780;  49  L.  T. 
372  ;  51  L.  J.  Ch.  98. 

{k)  Feck  V.  Trinsmaran  Iron  Co. 
(1876),  2  C.  D.  115 ;  24  W.  R.  361  ; 
45  L.  J.  Ch.  281. 

(/)  County  of  Gloucester  Bank  v. 
Eudry,  ^-c.  Colliery,  [1895]  1  Ch. 
629 ;  64  L.  J.  Ch.  451  ;  72  L.  T. 
375;  43  W.  R.  486. 

{m)  McMahon  v.  North  Kent  Iron- 
works, [1891]  2  Ch.  148  ;  60  L.  J.  Ch. 
372  ;  64  L.  T.  317  ;  39  W.  R.  349. 

(w)  New  Zealand  Gold  Co.  v.  Pea- 
cock, [1894]  1  Q.  B.  622  ;  63  L.  J.  Ch. 
227  ;  70  L.  T.  110.  And^ee  Binney 
V.  Ince  Hall  Coal,  ^c.  Co.  (1866),  35 
L.  J.  Ch.  363  ;  14  L.  T.  392  ; 
Bnrdctt-Cotitts  v.  True  Blue  [Han- 
nam's)  Gold  Mine,  [1899]  2  Ch.  616  ; 
68  L.  J.  Ch.  692 ;  81  L.  T.  29  ;  48 
W.  R.  1. 


(o)  English,  Scottish  and  Australian 
Chartered  Bank,  In  re,  [1893]  3  Ch. 
385  ;  62  L.  J.  Ch.  825  ;  69  L.  T. 
268  ;  42  W.  R.  4  ;  2  R.  574  ;  Wedg- 
wood Coal  and  Iron  Co.  (1877),  6  C.  D. 
627 ;  37  L.  T.  309. 

{p)  Empire  Mining  Co.,  In  re 
(1890),  44  C.  D.  402  ;  59  L.  J.  Ch. 
345  ;  62  L.  T.  493  ;  38  W.  R.  747 ; 
2  Meg.  191. 

(q)  In  re  Humher  Ironworks,  ^-c. 
Co.,  Exp.  Warrant  Finance  Co.  (1869), 
L.  R.  4  Ch.  643  ;  38  L.  J.  Ch.  712  ; 
Be  Contract  Corp.  (1869),  L.  R.  5  Ch. 
112  ;  39  L.  J.  Ch.  363. 

(r)  Be  Vron  Colliery  (1882),  20  C.  D. 
442;  51  L.  J.  Ch.  389;  30  W.  R. 
388 ;  Exhall  Mining  Co.  (1864),  4 
De  G.  J.  &  S.  377  ;  12  W.  R. 
727;  10  Jur.  N.  S.  576. 
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wishes  of  a  majority  of  creditors  if  they  object  to  winding- 
up  (6-). 

Where  there  are  preference  shares  and  ordinary  shares,  the  Division  of 
holders  of  both  classes  are  (subject  to  any  provision  other-  assets, 
wise)  entitled  to  share,  in  equal  degree,  in  the  surplus  assets 
on  winding-up,  after  paying  off  the  paid  up  capital  (t) . 

A  trader  may  lawfully  sell  his  business  to  a  limited  com-  Private  or 

...  PI'       if>        1*  1  c   1  '  "  one  man 

pany  consisting  oi  nimseli  and  six  members  oi  nis  own  company." 

family,  if  the  business  is  then  solvent,  and  all  the  terms  of 

sale  are  known  to  and  approved  by  the  shareholders  and  all 

the  requirements  of  the  Companies  Acts  complied  with.  It 

is  immaterial  that  the  holders  of  six  shares  are  trustees  for 

the  seventh  person  who  holds  all  the  rest  (w). 

A  company  registered  under  the  Companies  Acts  has  per- 
petual succession  and  (being  a  trading  company)  may  hold 
land  (v)  ;  it  may  buy,  sell  and  deal  with  real  property  in 
the  ordinary  course  of  business  (w) ;  and  (if  authorized  by  its 
memorandum  of  association)  may  buy  the  undertaking  of 
another  company  (x)  or  sell  its  own.  If  not  so  authorized  it 
cannot  sell  its  entire  undertaking,  except  on  winding-up  (y) . 

A  colliery  or  other  incorporated  company  can  maintain  Libel  on 
an  action  for  libel  calculated  to  in j  ure  its  reputation  in  the  company, 
way  of  its  business,  without  proving  special  damage  (s) . 


(s)  Jie  C'/iapel  Souse  Colliery  Co.  v. 
Portsmouth  (1883),  24  C.  D.  259  ;  52 
L.  J.  Ch.  934;  49  L.  T.  575;  31 
W.  R.  993  ;  West  Hartlepool  Colliery 
and  Iromvorhs  Co.  (1875),  10  Ch.  618  ; 
44  L.  J.  Ch.  529  ;  33  L.  T.  149  ;  23 
W.  R.  938. 

{t)  Bridgeivater  Navigation  Co. 
(1889),  14  App.  Cas.  525  ;  Welton 
V.  Saffenj,  [1897]  A.  C.  299 ;  Driffield 
Gas  Light  Co.,  [1898]  1  Ch.  451. 
And  see  Griffith  v.  Faget  (1877),  6 
C.  D.  515. 

{u)  Salomon  v.  Salomon  (1896), 
[1897]  A.  C.  22  ;  66  L.  J.  Ch.  35  ; 


75  L.  T.  426  ;  45  W.  R.  193  ;  13 
T.  L.  R.  46. 

[v)  Companies  Act,  1862,  ss.  18, 
21,  191. 

iw)  See  Evan  v.  Avon  Corp.  (1860), 
29  Beav.  144  ;  30  L.  J.  Ch.  165. 

{x)  Ernest  v.  Nicholls  (1857),  6 
H.  L.  C.  401  ;  3  Jur.  N.  S.  919;  6 
W.  R.  24. 

(y)  BirdY.  Bird's  Sewage  Co.  (1874), 
9  Ch.  358  ;  43  L.  J.  Ch.  399. 

{z)  South  Hetton  Coal  Co.,  Ltd.  v. 
North  Eastern  News  Assoc.,  [1894]  1 
Q.  B.  133;  69  L.  T.  814. 
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CHAPTER  III. 

THE  VARIOUS  CLASSES  OF  LANDS  IN  WHICH  MINING  MAY 
BE  CARRIED  ON. 

— ♦ — 

(1.)  Freeholds. 

(A.)  Where  Surface  and  Minerals  are  held  together. 

Where  no  severance  exists  in  tlie  ownership  of  surface  and 
minerals,  but  the  two  are  held  together  as  one  entire  estate 
of  inheritance  or  freehold,  the  persons  specified  in  Chapter  II. 
may  deal  with  them  without  restriction,  except  so  far  as  the 
law  forbids,  or  the  nature  of  their  particular  estate  or  interest 
interferes.  A  freehold  estate  is  regarded  as  the  datum  line 
or  normal  state  of  things,  and  the  variations  or  peculiarities 
resulting  from  the  different  character  of  the  lands  held  give 
rise  to  the  distinctions  explained  in  the  succeeding  sections  of 
this  chapter. 

(B.)  Separate  Ownership  of  Surface  and  Minerals. 

Severance  of  Where  the  surface  of  lands  belongs  to  one  person  and  the 
minerals.  underlying  minerals  to  another,  it  is  generally  because  the 
land  has  been  granted  or  conveyed  excepting  the  minerals  {a) ; 
or  because  the  minerals  have  been  granted  or  conveyed  ex- 
cepting the  surface ;  or  because  title  to  one  or  the  other  has 
been  acquired  by  adverse  possession. 

Sometimes  it  has  been  brought  about  by  an  inclosure  of 


Where 
surface  and 
mineral 
ownership 
not  severed. 


(«)  See  pp.  232,  266,  post. 
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wastes  or  common  fields :  in  sucli  a  case  the  Act,  or  the 
agreement  for  inclosure,  is  to  be  construed  in  the  same 
manner  as  though  it  were  a  deed. 

TVhere  the  ownership  is  thus  severed,  the  mines  and 
minerals  on  the  one  hand,  and  the  soil  exclusive  of  minerals 
on  the  other  hand,  respectively  form  distinct  and  independent 
inheritances  in  all  respects  {b) . 

The  fee  simple  of  minerals  can  be  conveyed  to  a  purchaser  Conveyance 
to  hold  for  a  limited  period,  say  seven  or  ten  years,  so  that,  at  iiijii^e(^ 
the  end  of  it,  the  possession  and  ownership  of  the  empty  con-  period, 
taining  chamber  will  return  to  the  original  proprietor. 

Where  there  is  an  express  exception  of  minerals  on  a  sale  Standing  by 
many -years  before,  the  person  entitled  to  the  benefit  of  the  ^vem/'^^^^° 
exception  is  not  deprived  of  his  right  merely  by  permitting  minerals 
expenditure  in  mining  without  asserting  his  claim  (c).  expre^ 

Where  the  severance  does  not  depend  on  documents,  then  exception, 
adverse  possession  must  be  proved  by  showing,  not  only  that  session  how 
there  have  been  possession,  working,  or  other  unequivocal  Proved, 
acts  of  ownership  by  the  claimant,  but  also  the  absence  of 
possession  by  the  person  entitled  as  of  right  to  the  possession. 
Mere  want  of  possession  or  non-user  by  the  latter  is  not 
enough  (d). 

Minerals  are  not  severed  from  the  inheritance  by  a  lease  Lease  for 
or  tenancy  for  a  term  of  years  or  from  year  to  year.    The  amount^to 
possession  of  the  lessee  or  occupier  is  in  effect  the  possession  severance, 
of  the  owner.    The  adverse  possession  will  only  count  from 
the  expiration  of  the  lease  or  tenancy  (e) . 

Those  who  claim  minerals  apart  from  the  surface  must  do 
so  by  some  grant  or  conveyance,  or  from  the  Crown,  or  by 
adverse  possession ;  otherwise  the  owner  of  the  surface  is 
assumed  to  be  entitled  to  the  minerals  ex  jure,  .natiirm  (/). 

The  rights  of  a  grantee  or  person  entitled  to  mines  and 
minerals  depend  upon  the  terms  of  the  instrument  (/),  but  if 


{h)  Wilkinson  v.  Proud  (1843),  11 
M.  &  W.  33;  12  L.  J.  Ex.  227; 
Hamilton  v.  Graham  (1871),  L.  R.  2 
H.  L.  (Sc.)  166. 

(c)  Norway  v.  Rowe  (1812),  19  Ves. 
156  ;  12  R. R.  157. 
.  {d)  Seaman  v.  Vamlrey  (1809),  16 
Ves.  390  ;  Smith  v.  Llot/d  (1854),  9 


Ex.  562  ;  23  L.  J.  Ex.  194  ;  2  C.  L.  R. 
1007  ;  2  W.  R.  271. 

{e)  Keyse  v.  Powell  (1853),  2  El.  & 
B.  132  ;  22  L.  J.  Q.  B.  305  ;  17  Jur. 
1052. 

(/)  Eowbotham  v.  Wilson  (1860),  8 
H.  L.  Cas.  348  ;  30  L.  J.  Q.  B.  49  ; 
6  Jur.  N,  S.  965  ;  2  L,  T.  642. 
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Classes  of  Mining  Lands. 


Surface  riglits 
implied  by- 
law. 


Limited  to 
what  is 
strictly 
necessary. 


Entire  de- 
struction of 
surface  not 
allowable : 


mines  are  excepted  in  a  lease,  conveyance,  or  other  instru- 
ment without  any  express  mention  of  working  powers,  then 
the  law  implies  or  confers  all  such  powers  as  are  reasonably 
sufficient  to  enable  the  mine  owners  to  dig  and  carry  away 
the  minerals — namely,  a  power  to  enter  upon  the  surface,  dig 
pits,  get  the  minerals  and  for  a  limited  period  deposit  them 
on  the  surface  {g) . 

This  is  on  the  principle  that  "  when  anything  is  excepted 
all  things  that  are  depending  on  it  and  necessary  for  the 
obtaining  of  it  are  excepted  also."  "  Quando  aliquis  aliquid 
concedit,  concedere  videtur  ct  id  sine  quo  res  qjsa  esse  non 
potest  (h).  (When  any  one  grants  a  thing  he  is  also 
tacitly  supposed  to  grant  that  without  which  the  grant  itself 
would  be  of  no  effect.) 

But  the  implied  power  is  kept  within  narrow  limits  :  thus 
"  it  warrants  nothing  beyond  what  is  strict!//  necessary  for  the 
convenient  working  of  the  coal — no  use  of  the  surface,  nor 
deposit  upon  it,  to  a  greater  extent  or  for  a  longer  duration 
than  necessary,  no  attendance  upon  the  land  of  unnecessary 
persons.  It  is  questionable  whether  it  would  authorize  a 
deposit  upon  the  land  for  the  purposes  of  sale,  and  whether 
it  would  justify  the  introduction  of  purchasers  to  view  the 
minerals  "  {i).    The  power  must  be  reasonably  exercised  {]{). 

While  water  on  the  land  may  be  used  for  mining  j)urposes 
and  a  road  made,  it  is  not  lawful  to  fell  trees  growing  upon 
the  surface,  this  not  being  directly  necessary  to  the  enjoy- 
ment of  the  mines  (/).  Nor  can  the  surface  be  used  for 
changing  the  natural  character  of  the  minerals,  as  making 
coke  or  smelting  ironstone  for  purposes  of  sale. 

An  exception  of  mines  and  minerals  will  not  in  itself 
authorize  the  entire  destruction  of  the  surface  (m).    Thus,  in 


{g)  Cardigan  v.  Armitage  (1823),  3 
D.  &  R.  414  ;  2  Barn.  &  Cress.  197, 
207  ;  26  R.  R.  313  ;  Hayles  v.  Pease, 
[1899]  1  Ch.  567;  80  L.  T.  220. 
And  see  Lord  Gerard  v.  i.  i-  N.  W. 
Bail.  (1895),  72  L.  T.  142. 

(A)  Sheppard's  Touchstone,  89,  100 
(5  Coke,  47  ;  11  Rep.  52)  ;  per  Lord 
Wensleydale,  Rowbothar.i  v.  Wilson 
(1860),  8  H.  L.  C.  360. 

{i)  Per  Bayley,  J.,  in  Cardigan  v. 
Armitage,  above. 


{Ic)  Per  Watson,  B.,  in  Rogers  v. 
Taijlor  (1857),  26  L.  J.  Ex.  203,  207. 
And  see  Tatjlor  v.  St.  Helens  (1877), 
6  C.  D.  278,  281. 

(J)  Band  v.  Kingscote  (1840),  6  M. 
&  W.  174  ;  9  L.  J.  Ex.  279.  See 
D^Arcy  v.  Askwith  (1625),  Hobart, 
234. 

(m)  The  case  is  different  with 
respect  to  minerals  under  railways. 
See  p.  417  et  seq.,  post. 
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a  case  where  mines  and  minerals  were  excepted,  with  full     hj  open 
powers  of  working,  it  was  held  that  this  extended  to  free- 
stone lying  six  feet  below  the  surface,  but  did  not  justify  the 
working  thereof  by  open  quarrying  (n).    It  does  not  justify  or  permanent 
the  absolute  destruction  of  the  surface,  or  a  serious  and  con-  ^^^^^ » 
tinuous  permanent  injury,  to  be  caused  by  the  owner  of  the 
minerals  to  the  owner  of  the  surface  (o).    If  minerals  cannot 
be  got  without  entirely  destroying  the  overlying  surface,  the 
mineral  owner  must  get  the  surface  owner  to  come  to  terms 
as  regards  the  surface. 

But  an  owner  of  mines  will  not  be  limited  to  such  appli-  but  modern 
ances  only  as  existed  at  the  time  of  the  grant.    He  may  appi? 
adapt  the  inventions  and  discoveries  of  practical  science  to  ^^^^^ 

USGQ. 

secure  a  more  complete  and  efficient  enjoyment  of  his  rights, 
but  such  inventions  and  discoveries  must  not  interfere  with, 
or  endanger  the  existence  of,  the  property  in  or  over  which 
such  rights  exist  {p). 

Thus  modern  machinery  may  be  erected,  as  steam 
engines  for  draining  the  mines  or  drawing  or  transporting 
minerals,  and  a  pond  for  the  supply  of  the  engine  ((/),  and 
such  buildings  as  are  reasonable  for  the  protection  and 
effectual  working  of  such  machinery  {r). 

"Where  powers  are  implied  by  law  as  necessary  for  the  proper  ^fP^'^^s  grant 

f  ^  4.  /l  A   4-^         -n       \    of  rights  does 

enjoyment  oi  property  granted  or  reserved,  they  will  not  be  notneces- 
restrained  or  narrowed  by  special  powers  given  in  the 
affirmative,  unless  a  clear  indication  of  such  an  intention 
appears  from  the  whole  instrument.  This  is  especially  the 
case  if  the  express  liberty  goes  beyond  what  would  be 
implied;  thus  an  express  power  to  make  two  sough  pits, 
which  were  to  be  kept  open  a  certain  time  and  then  filled  up, 
does  not  preclude  the  right  to  make  new  pits  for  necessary 
repairs  of  the  sough  so  long  as  it  continues  to  be  necessary 
for  the  colliery  originally  in  contemplation  (s) . 


(n)  Bell  V.  Wilson  (1866),  L.  R.  1 
Ch.  303  ;  35  L.  J.  Ch.  337. 

(o)  Hext  V.  Gill  (1872),  L.  E.  7  Ch. 
699;  41  L.  J.  Ch.  761. 

{p)  CascY.  Midland  Rail.  Co.  (1859), 
27  Beav.  247  ;  28  L.  J.  Ch.  727 
(navigation  of  canal  by  steam) . 

{q)  Land  v.  Kingscotc  (1840),  6  M. 
&  W.  174  ;  9  L.  J.  Ex.  279  ;  Bidder 


V.  N.  Staff.  Eail.Co.  (1879),  4  Q.  B.  D. 
412  ;  Aottrim  v.  Bohbs  (1891),  30  L.  R. 
Ir.  424. 

(r)  Hayles  v.  Pease,  [1899]  1  Ch. 
567;  80  L.  T.  220. 

(s)  Hodgson  v.  Field {l^OQ),  7  East, 
613;  3  Smith,  538;  8  R.  R.  701. 
Also  see  Goold  v.  Great  West  rn  Beep 
Coal  Co.  (1865),  2  De  a.  F.  &  S.  600  ; 
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Spoil  bank  by- 
prescription. 

Estate  and 
wayleave 
powers  of 
absolute 
owner  in 
whose  favour 
minerals  are 
excepted. 


And  in  a  case  where  there  was  an  exception  of  mines  and 
minerals  with  full  powers  of  working,  &c.  "  during  the  time 
that  the  grantor  and  his  heirs  (not  mentioning  assigns)  shall 
continue  owners,"  it  was  held  that  as  powers  of  working 
were  impliedly  annexed  to  the  reservation,  the  express  words 
ahove  mentioned  were  not  restrictive,  but  were  applicable  to 
a  purchaser  from  the  heirs  of  the  grantor  {t). 

A  right  to  quarry  in,  and  lay  spoil  on,  adjoining  lands 
may  be  acquired  by  prescription  {ii). 

Subject  to  variation  by  the  particular  deed,  an  owner  who 
conveys  land,  reserving  the  minerals,  or  a  particular  seam,  or 
"  the  liberty  of  working  the  coal,"  is  taken  to  reserve  the 
estate  of  coal  with  which  he  stands  vested  at  the  date 
of  the  conveyance,  and  accordingly  he  is  entitled  to  free 
wayleave  for  extraneous  minerals.  But,  in  the  absence  of  a 
clear  grant,  a  lessee  is  not  entitled  to  wayleave  powers  for 
foreign  minerals  :  the  lease  is  taken  to  be  the  measure  of  the 
rights  conferred  upon  him  {v). 

Minerals  not  severed  are  part  of  the  mine  containing  them, 
and  devolve  with  it  as  realty  and  not  as  personalty  {w). 


(C.)  Possession,  under  Title — or  Adverse. 

To  determine  questions  arising  on  possession  it  is  generally 
necessary  to  consider  whether  the  claim  is  based  on  title,  or 
adversely  to  it. 

Possession         If  a  person  claims  under  documents,  or  by  descent,  the  law 

claimed  under        i  j  •        •     i  •     p  xi  i  j^i 

documentary  makes  prcsumptious  m  his  lavour  ;  thus  where  the  possessor, 
descent ^"^      although  not  obtaining  a  valid  title,  in  consequence  of  a  defect 
in  the  conveyance,  yet  enters  into  possession  with  the  consent 


Whidboync  v.  Eccl.  Commrs.  (1877),  7 

C.  D.  381 ;  47  L.  J.  Ch.  129. 

[t)  Cardigan  v.  Armitage  (1823),  3 

D.  &  R.  414;  2  B.  &  C.  197  ;  26 
R.  E.  313. 

As  to  compensation  for  damage  to 
surface,  see  Ilordue  v.  Durham  (1873), 
L.  R.  8  C.  P.  336  ;  Aspden  v.  Seddon 

(1876)  ,  10  Cb.  App.  394  ;  1  Excb.  D. 
496. 

As  to  rights  of  lord  of  manor  over 
surface  of  wastes :   Sail  v.  Byron 

(1877)  ,  4  C,  D.  677  ;  46  L.  J.  Ch. 


297 ;  lascelles  v.  Onslow  (1877),  2 
Q.  B.  D.  433 ;  46  L.  J.  Q.  B.  333  ; 
and  p.  136  et  seq.,  post. 

And  over  inclosures,  see  Hayles  v. 
Pease  (1899),  80  L.  T.  220. 

{u)  Rogers  y.  Taylor  (No.  1)  (1857), 
1  H.  &  N.  706  ;  26  L.  J.  Ex.  203. 

(v)  Hamilton  {Duke)  v.  Dunlop 
(1885),  10  App.  Cas.  813;  Hamilton 
{Duke)  V.  Graham  (1871),  L.  R.  2 
H.  L.  (Sc.)  166. 

{w)  Port  V.  Wilson  (1763),  2  "Wils. 
172. 
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of  the  previous  possessor;  so,  possession  of  part  of  the  mines  («),  ^^^^^^^^^^^^ 
or  one  seam  out  of  several  (b) ,  comprised  in  a  lease  or  con- 
veyance, carries  possession  of  the  whole.  Acts  of  ownership 
done  on  one  part  of  a  defined  area  are  evidence  of  possession 
of  the  whole,  provided  the  locality  is  such  as  to  raise  a  reason- 
able inference  that  the  owner  of  the  one  part  is  owner  of  the 
whole  (c) .  Where  surface  and  mines  go  together,  continued 
possession  of  the  surface  is,  in  the  absence  of  any  adverse 
possession  by  another  person,  continued  possession  of  the 
mines  also  (d). 

In  construing  a  deed  relating  to  a  distinct  and  definite 
tenement,  a  much  more  liberal  effect  is  given  to  partial  acts 
of  possession  as  evidencing  proprietary  possession  of  the 
whole  than  in  case  of  prescriptive  possession,  which  establishes 
a  new  and  adverse  right  in  the  possessor  (e). 

When  subjacent  minerals  have  not  been  severed  from  the 
overlying  land,  the  fact  of  the  landowner's  having  worked  a 
mineral  seam  below  it  may  be  reasonably  regarded  as  a 
strong  act  of  possession,  to  be  taken  into  account  along  with 
other  acts  and  circumstances,  in  determining  whether  he  and 
his  predecessors  in  title  have  been  in  prescriptive  proprietary 
possession  of  the  whole  {e) . 

It  may  be  doubted  whether  there  is  such  connection 
between  underground  mineral  strata  and  surface  as  to  justify 
the  inference  that  the  lord  of  a  manor,  owner  of  a  barony  or 
of  land  situated  on  the  coast  where  he  works  one  of  the  strata 
in  whole  or  in  part,  ought  to  be  regarded  as  having  possessed 
them  all  (e). 

Where  a  yearly  tenant  of  land  becomes  lessee  for  a  term  of  Yearly 
years,  either  solely  or  along  with  another  person,  of  the  mines  ian^^*^iowed 
under  such  land,  his  estate  as  tenant  from  year  to  year  is  by  lease  of 
enlarged  to  an  estate  for  years ;  he  is  considered  as  con-  ™^®^* 
tinning  in  possession,  and  this  possession  extends  to  the 
mines  and  operates  for  the  benefit  of  his  co-lessee  as  well  as 


(rt)  low  Moor  Co.  V.  Stanley  Coal 
Co.  (1876),  34  L.  T.  186. 

{b)  Taylor  v.  rarry  (1840),  1  Man. 
&  Gr.  604  ;  1  Scott,  N.  R.  576. 

[c)  Lord  Advocate  v.  Blantyre  (1879), 
4  App.  Cas.  770,  791, 


{d)  PerWigram,  V.-C,  in  Walker 
V.  Jcfferijs  (1842),  11  L.  J.  Ch.  209, 
215. 

{e)  Per  Lord  "Watson  in  Lord  Advo- 
cate V.  JFemyss,  [1900]  A.  C.  48,  67, 
68. 
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Adverse 
possession. 


Title  by 
adverse  pos- 
session mvist 
be  founded  on 
actual  exclu- 
sion of  the 
original 


Revesting  of 
possession. 

Possession  of 
mine  below 


himself  (/) .  Although  the  mines  may  not  have  been  "worked 
for  more  than  twelve  years,  the  Statute  of  Limitations  will 
not  run  as  against  such  a  lessee  or  persons  claiming  under 
him  (/). 

In  the  absence  of  title  clearly  founded  on  documents  or 
descent,  the  law  refuses  to  raise  from  possession  of  part  of 
land  a  presumption  of  possession  of  the  whole.  Thus,  a 
trespasser  merely  working  from  his  own  mine  into  that  of 
his  neighbour  does  not  obtain  a  possessory  title,  under  the 
Statutes  of  Limitation,  to  the  mine  trespassed  on :  at  the 
utmost,  these  statutes  only  shield  him  from  legal  conse- 
quences in  regard  to  the  coal  or  minerals  actually  severed  {g). 
Where  the  right  to  possession  can  be  ascribed  to  a  document, 
though  ambiguous  or  obscure,  the  law  will  not,  without 
strong  evidence,  recognise  a  title  based  upon  the  Statutes  of 
Limitation,  as,  where  a  proviso  mentions  minerals  but  does 
not  amount  to  a  full  and  clear  exception  (Ji) . 

The  mere  omission,  or  relinquishing  the  right,  to  work 
mines  is  not  in  itself  evidence  of  the  abandonment  of  owner- 
ship, or  the  right  to  work  (^) .  The  owner  is  not  ousted  unless 
either  he  has  not  been  in  possession,  or  has  abandoned  it  [k], 
and  in  addition  there  has  been  actual  user  or  some  unequi- 
vocal act  of  adverse  possession  by  a  stranger  (/),  or  the  person 
claiming  a  possessory  title  (?;^).  Inclosure  of  the  surface  is 
the  strongest  possible  evidence  of  adverse  possession,  and  will 
carry  possession  of  the  underlying  minerals  {n) .  Mere  pos- 
session enables  the  possessor  to  maintain  an  action  for 
trespass  (o) . 

When  a  trespasser  quits  possession,  the  possession  vests 
again  in  the  rightful  owner  {p) . 

Although  a  mine- owner  may  be,  and  for  many  years  has 


(/)  Keyse  v.  Foivcll  (1853),  2  El. 
&  Bl.  132;  22  L.  J.  Q.  B.  305  ;  17 
Jur.  1052;  21  L.  T.  O.  S.  126. 

[g]  Dartmouth  [Earl)  v.  Spittle 
(1871),  19  W.  R.  444  ;  24  L.  T.  67. 

(A)  Ashion  V.  Stock  (1877),  6  C.  D. 
719. 

(i)  Seaman  v.  Vaudrey  (1810),  16 
Ves.  390;  17  Ruling  Cases,  581 
(mining  rights  not  exercised  for  106 
years). 

(/.•)  McDonnell  v.  M'Kinty  (1847), 


10  L.  R.  Jr.  514. 

{V)  Smith  V.  Lloyd  (1854),  9  Exch. 
562. 

(w)  Lord  Advocate  v.  Young  (1887), 

12  App.  Cas.  544. 

(»)  Seddon  v.  Smith  (1877).  36  L.  T. 
168  ;  Thew  v.  Wingate  (1862),  10 
B.  &S.  719,  n. 

(o)  Ryan  v.  Clark  (1849),  14  Q.  B. 
65. 

{p)  Trustees' Agency  v.  Short  (1888), 

13  App.  Cas.  793. 
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been,  in  continuous  possession  of  a  mine  or  tunnel  below  (be  ^locs  not  pre- 
surface,  it  is  competent  for  a  person,  after  being  in  undisturbed  possession  of 
possession  of  the  overlying  surface  for  more  than  twelve  years,  ^^^^^^^ 
to  acquire  a  possessory  title  to  the  land  and  all  above  or  below  cept  the  mine, 
it,  except  the  mine  or  tunnel  that  has  been  actually  in  the 
possession  of  the  mine -owner.    This  is  because  possession  of 
the  surface  jyrmd  facie  gives  title  to  all  above  and  below, 
subject  to  rights  of  owners  beneath  and  above.    The  case  is 
stronger  where  the  mine-owner  has  acknowledged  the  right 
of  the  surface  possessor  (q) . 

The  Eeal  Property  Limitation  Acts,  1833,  1837  and  Statutes  of 
1874  (r),  contain  provisions  as  to  the  time  within  which  legal 
proceedings  must  be  commenced  for  the  recovery  of  any  land 
or  rent. 

The  Statutes  do  not  run  where  rent  is  received  by  a  person 
who  has  assumed  a  fiduciary  position  by  purporting  to  act  as 
agent  for  the  rightful  owner  whoever  he  may  be ;  the  acts 
of  such  agent  can  be  ratified  by  the  true  owner  (s) . 

Although  non-payment  of  rent  due  from  a  tenant  to  his 
landlord  will  not  debar  the  latter  from  recovering  the  land, 
an  action  to  recover  a  rentcharge  issuing  out  of  the  land  of 
another  person  will  be  barred  after  twelve  years  after  it  first 
accrued  due,  provided  there  has  been  no  written  acknowledg- 
ment of  the  right  to  receive  it  (t). 

"Where  mine  or  quarry  owners  excavate  a  tunnel  under  a  Twelve  years' 
highway,  arch  over  part  of  it,  and  exclusively  use  it  for  more  session  of 
than  twelve  years  without  acknowledging  any  right  in  the  tunnel  under 
person  who  owns  the  adjoining  land,  they  acquire  a  good  good  pos-^ 
possessory  title,  under  the  Statutes  of  Limitation,  to  the  sessory  title, 
tunnel  as  land  and  not  as  a  mere  easement ;  this  is  irrespective 
of  any  question  there  may  be  as  to  whether  he  has  a  title  to 
the  tunnel  at  all  (u) . 

Title  to  a  mine  or  a  mineral  seam  cannot  be  acquired  under  Title  by 

prescription . 


(q)  Midland  Railway  v.  Wright, 
[1901]  1  Ch.  738 ;  70  L.  J.  Ch.  411 ; 
84  L.  T.  225. 

(r)  3  &  4  Will.  IV.  0.  27  ;  1  Vict, 
c.  28  ;  37  &  38  Vict.  c.  57. 

(«)  Lyell  V.  Kennedy  (1889),  14  App. 


Cas.  437  ;  59  L.  J.  Q.  B.  268. 

{t)  FaijneY.  Esdaile  (1888),  13  App. 
Cas.  613  ;  58  L.  J.  Ch.  299  ;  3  &  4 
Will.  4,  c.  27,  8.  14. 

(m)  Bevan  v.  London  Portland  Cement 
Co.  (1893),  67  L.  T.  614  ;  3  R.  47. 
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the  Prescription  Act,  it  being  based  on  a  claim  to  a  part  of 
the  soil  and  not  to  a  mere  profit  d  prendre  (v). 


(1)  No  SPECIAL 
CUSTOM. 

Of  mines  in 
copyhold 
tenements 
the  property 
is  in  lord, 
the  possession 
in  tenant. 
Lord  commits 
trespass  if  he 
enters,  or 
digs,  or  makes 
or  uses  under- 
ground levels 
or  roadways. 


Ownership  of 

containing 

chamber. 


Subsidence  of 

copyhold 

tenements. 


(2.)  Copyhold  Tenements— Customary  Free- 
holds, &c. 

As  to  minerals  in  co])yliold  tenements  (in  relation  to  which 
a  special  custom  is  not  in  force)  the  property  is  in  the  lord  {a)^ 
but  the  possession  is  in  the  tenant  {b)  to  the  centre  of  the  earth, 
and  the  tenant  cannot  without  the  consent  of  the  lord  (b) ,  nor 
can  the  lord  without  the  consent  of  the  tenant  (c),  open  or 
work  new  mines. 

The  lord  or  a  lessee  under  him  commits  a  trespass  if  he 
enters  on  the  surface  for  the  purpose  of  working  or  conveying 
minerals  (d),  or  drives  an  underground  level  for  getting 
minerals  in  the  copyhold  lands  (c)  or  carries  through  or 
over  the  copyhold  lands  minerals  got  from  non-manorial 
lands  (c) . 

In  practice  the  usual  course  is  for  both  lord  and  copyholder 
to  concur  in  the  working  or  demising  of  minerals,  and  it  is 
not  uncommon  for  them  to  divide  the  rents  or  profits  in  equal 
shares. 

After  minerals  are  extracted  the  possession  of  the  empty 
containing  chamber  remains  in  the  copj^holder,  and  if  used 
without  his  consent  for  the  carriage  of  minerals  got  from 
outside  the  manor  he  can  maintain  an  action  for  damages  in 
the  nature  of  wayleave  rent  (^7). 

If  power  is  desired  to  let  down  copyhold  tenements  the 
concurrence  of  the  lord  should  be  obtained,  for  he  has  a 
pecuniary  interest  in  buildings  remaining  intact,  and  his 
rights  cannot  be  prejudiced  by  a  deed   or  arrangement 


{v)  Wilkinson  v.  Proud  (18-13),  11 
M.  &  W.  33  ;  12  L.  J.  Ex.  227. 

(ft)  Winchester  v.  Knight  (1717),  1 
P.  Wms.  406;  Hcxt  v.  Gill  (1872), 
L.  R.  7  Ch.  699  ;  41  L.  J.  Ch.  761. 

[h]  Bourne  v.  Taylor  (1808),  10 
East,  188  ;  10  R.  R.  267. 

[c)  Bowser  v.  Maclean  (1860),  30 
L.  J.  Ch.  273  ;  3  L.  T.  456  ;  9  W.  R. 
112  ;  2  De  G.  E.  &  J.  415  ;  Earclley 
V.  Granville  (1876),  3  C.  D.  826  ;  45 


L.  J.  Ch.  669;  34  L.  T.  609;  24 
W.  R.  528. 

{d)  Bourne  Y.  Taylor,  above;  A.-G. 
V.  Tomline  (1877),  46  L.  J.  Ch.  654  ; 
5  C.  D.  750  ;  25  W.  R.  802. 

[e]  Leivis  v.  Branthwaite  (1831),  2 

B.  &  Ad.  437 ;  9  L.  J.  (0.  S.)  K.  B. 
263. 

[g)  Eardley  v.  Granville  (1876),  3 

C.  D.  826  ;  45  L.  J.  Ch.  669,  672, 
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entered  into  without  his  knowledge  or  consent  (h) ;  moreover, 
such  a  covenant  does  not  run  with  the  land  so  as  to  bind  a 
subsequent  holder  who  acquires  the  property  after  it  has  been 
enfranchised,  and  without  notice  of  the  alleged  immunity 
from  damage  by  subsidence,  for  in  such  circumstances  he 
stands  in  the  same  position  as  the  lord.  Of  coui'se,  the  lord 
cannot  of  himself  authorize  the  withdrawal  of  support  from 
houses  or  buildings. 

A  prescription  or  custom  in  a  manor  to  work  mines  under 
copyhold  houses  without  making  compensation  for  damage  is 
bad,  as  being  unreasonable  (/) . 

If  mines  or  minerals  in  a  copyhold  tenement  are  worked  Remedies : 
without  the  concurrence  or  consent  of  the  copyholder,  the  iq^^  and 
latter  can,  as  against  the  lord  or  a  lessee  or  licensee  under  lessees  under 
him,  maintain  an  action  for  damages  for  trespass,  or  have  an 
account  of  profits  (m),  or  obtain  an  injunction  (/). 

The  measure  of  damages  is  the  net  returns  from  the  sale 
of  the  minerals  less  such  a  sum  of  money  as  would  by  way  of 
profit  induce  a  third  person  to  work  and  get  them  (m) . 

A  tenant  from  year  to  year  under  the  copyholder  has  a 
possessory  interest  in  the  minerals,  and  can  recover  damages 
for  trespass.  The  copyhold  reversioner  can  also  recover 
damages,  for  the  excavation,  being  of  a  permanent  descrip- 
tion and  character,  is  an  injury  to  the  locus  in  quo  and  there- 
fore to  the  reversioner,  even  though  surface  damage  may  be 
made  good  {in). 

In  an  action  brought  by  a  copyholder  to  restrain  the  Joining  lord 


{h)  Richardsv.  Harper  (1866),  L.  R. 
1  Ex.  199  ;  35  L.  J.  Ex.  130  ;  4  H. 
&  C.  55  ;  14  W.  R.  643. 

(i)  Hilton  V.  Granville  (1844),  5 
Q.  B.  701  ;  13  L.  J.  Q.  B.  193. 

(/)  Eardley  v.  Granville  (1876),  3 
C.  D.  826  ;  45  L.  J.  Ch.  669  ;  Grey 
V.  Northumberland  (1806),  13  Ves. 
236. 

(m)  A.-G.  V.  Tomline  (1877),  5 
Ch.  D.  750 ;  46  L.  J.  Ch.  654  ;  25 
W.  R.  80.  In  this  case  the  parties 
agreed  that  the  copyholder  should 
have  one-half  of  the  gross  proceeds, 
but  subsequently  Fry,  J.,  awarded 
to  the  persons,  whom  he  treated  as 
copyholders,  the  full  amount  which 


the  lord  had  received  from  the  per- 
sons who  had  actually  worked  the 
minerals.     In  1880,  15  C.  D.  150  ; 
43  L.  T.  486,  this  case  came  before 
the  Court  of  Appeal,  who  even- 
tually decided  that  the  land  was 
freehold  and  that  the  damages  were 
not  excessive,  but,  during  the  argu- 
ment, Jessel,  M.  R.,  assviming  that 
the  land  was  copyhold,  said  that 
the  copyholder  ought  not  to  have 
had  one-half,  and  that  Fry,  J.'s 
rule  was  not  correct.    It  is,  however,  How  rents  of 
usual,  where  copyhold  mines  are  let  copyhold 
with  the  concurrence  of  lord  and  mines  are 
copyholder,  for  the  latter  to  have  shared, 
one-half  and  the  lord  one-half  of  the 
mining  rents. 


126 


Classes  of  Mining  Lands. 


as  co-defen- 
dant. 


Remedy 

against 

copyholder 

working" 

without  lord' 

consent. 


Delay  : 
acqniescence. 


Wrongful 
working  by 
stranger. 


Devolution  of 
copyholds. 


working  of  coal  under  his  tenement,  the  lord  of  the  manor 
can  be  joined  as  a  defendant  if  he  claims  the  right  to  work 
hy  himself  or  his  lessees,  and  justifies  the  acts  of  such  tenants, 
and  receives,  and  claims  to  be  entitled  to,  the  rents  and 
royalties  payable  by  the  persons  who  actually  work  the 
coal  (o). 

If  the  copyhold  tenant  or  a  person  claiming  under  him 
works  and  gets  minerals  in  his  tenement  without  the  consent 
or  concurrence  of  the  lord,  the  copyhold  tenement  is  liable  to 
be  forfeited  to  the  lord,  unless  that  is  precluded  by  special 
custom  {p).  But  if  he  has  granted  a  lease  without  license  and 
thereby  become  liable  to  a  forfeiture,  he  cannot  get  the  lease 
rescinded  as  against  the  lessee  (q) .  Damages  can  be  recovered 
against  the  person  wrongfully  working,  and  an  account 
obtained  (r),  and  an  injunction  to  restrain  the  tenant  from 
working  and  removing  the  minerals  (s) . 

Where  the  lord  of  a  manor  claims  the  right  of  property  in 
mines,  but  allows  the  tenants  to  work  the  mines,  and  to 
expend  large  sums  in  so  doing,  a  Court  of  Equity  will  refuse 
either  an  injunction  or  an  account  against  the  tenants  {t). 

If  a  stranger  works  minerals  in  copyhold  lands  without  the 
consent  of  lord  or  copyholder,  then  the  lord  may  bring  an 
action  for  recovery  of  the  minerals  or  their  value,  and  the 
copyholder  may  bring  an  action  for  interference  with  his 
possession,  or  for  damages  in  the  nature  of  wayleave  rent  (v). 

A  company  or  corporation  cannot  hold  land  or  minerals 
by  copy  of  court  roll  {w) .  The  usual  practice  is  for  a  trustee 
to  be  admitted  on  their  behalf. 

The  legal  estate  in  copyholds  does  not  devolve  to  the 
personal  representative  of  a  trustee  thereof.  If  not  speci- 
fically devised,  it  passes  to  his  customary  heir  as  trustee  {x) . 


(o)  Shafto  V.  Bolckow,  Vaiighan  ^ 
Co.  (1887),  34  C.  D.  725  ;  56  L.  J.  Ch. 
735  ;  56  L.  T.  608  ;  35  W.  R.  562. 

{2^)  See  Hanmer  v.  Chance  (1865), 
4  De  G.  J.  &  S.  626  ;  34  L.  J.  Ch. 
413  ;  12  L.  T.  163  ;  13  W.  R.  556. 

{q)  Wentworth  v.  Turner  (1795),  3 
Ves.  3. 

(r)  Fortland  v.  mil  (1866),  2  Eq. 
765;  35  L.  J.  Ch.  439;  15  W.  R. 
38;  Fhillips  v.  Eomfratj  (1883),  24 
C.  D.  464  ;  52  L.  J.  Ch.  833  ;  49 


L.  T.  57. 

(s)  Fortland  Y.  Hill,  above. 
0  Farrott  v.  Falmer  (1835),  3-My1. 
&K.  632.  ^  ^ 

{v)  Eardlcy  v.  Granville  (1876),  45 
L.  J.  Ch.  669,  672  ;  3  C.  D.  826. 

(w)  A.'G.  V.  Lewin  (1837),  6  L.  J. 
Ch.  204  ;  8  Sim.  366  ;  1  Jur.  234. 

{x)  In  re  Mills'  Trusts  (1889),  40 
C.  D.  14  ;  60  L.  T.  442  ;  37  W.  R. 
81  ;  Copyhold  Act,  1894,  s.  88. 
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Where  quit  rents  are  received  by  the  lord  of  a  manor  ■'•^Plj^^ 
with  knowledge  that  the  preceding  tenant  is  dead,  admittance 
is  implied,  even  though  the  new  tenant's  name  is  not  placed 
on  the  rolls;  and  the  lord  will,  after  six  years,  be  barred 
from  recovering  any  fine,  or,  after  twelve  years,  from  seizing 
quousque  {y) . 

As  mines  may  be  a  distinct  possession  from  the  manor, 
evidence  of  the  possession  of  the  manor  will  not  avoid  the 
Statute  of  Limitations,  in  an  ejectment  by  the  lord  for 
mines,  where  the  defendant  shows  a  possession  of  them  for 
twelve  years  (s),  and  possession  by  the  lord  of  all  tin  mines 
within  the  manor  wdll  not  prevent  adverse  possession  of 
cojyper  mines  being  established  against  him  (a). 

"  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or  Licence  to 
customary  land  parcel  of  a  manor  comprised  in  the  settle-  ^^^jTenant  for 
ment,  a  licence  to  make  any  such  lease  of  that  land  or  of  a  life  of  copy- 
specified  part  thereof  as  the  tenant  for  life  is  by  this  Act 
empowered  to  make  of  freehold  land  "  (b). 

Special  Custom  may  give  to  the  lord  or  the  copyholder  (2)  Special 
exclusive  rights  to  the  minerals,  or  larger  rights  than  those 
conferred  by  the  ordinary  law  ;  he  may  have  both  possession 
and  property,  and  consequently  be  entitled  to  the  whole 
benefit  resulting  from  the  minerals.    Thus,  by  special  custom  May  confer 
a  copyholder  or  customary  tenant  (c)  entitled  to  an  estate  of  "^^^  *°  ^^^^ 

^  ^  '  ...         open  or  new 

inheritance  or  an  equivalent  estate,  as  tenant  for  life  with  right  mines, 
of  renewal  or  nominating  a  successor  may  work  mines 
whether  open  or  unopened,  and  may  break  the  surface  and 
dig  and  get  coal  or  clay  or  other  minerals  out  of  the  copyhold 
tenement  without  stint,  for  the  purpose  of  sale  off  the 
manor  (e).  The  custom  is  supportable  on  the  ground  that 
the  lord  might  have  reserved  a  similar  right  on  the  original 

[y)  Eccl  Commrs.  Y.  Farr,  [ISdi"]  2        {a)  Curtis  r.J)anieU{lSOS),  10  T:>aat, 

Q.  B.  420  ;  63  L.  J.  Q.  B.  784  ;  71  273. 

L.  T.  65  ;  42  W.  R.  561 ;  3Ionckton        [b)  Settled  Land  Act,  1882,  s.  14. 
V.  Fayne,  [1899]  2  Q.  B.  603  ;   68         (c)  Bp.  of  Winchester  v.  Knight 

L.  J.  Q.  B.  951  ;  81  L.  T.  204  ;  48  (1717),  1  P.  Wms.  406. 
W.  R.  44.  {e)  Sttivell  v.   Worrall  (1898),  79 

(z)  Fdch.  d.  Cullen  v.  Johnson  (1741),  L.  T.  86 ;  Salisbury  y.  Gladstone  (1861), 

2  Str.  1142  ;  Real  Property  Limita-  34  L.  J.  C.  P.  222  ;  9  H.  L.  Gas. 

tion  Act,  1874.  692  ;  4  L.  T.  849  ;  9  W.  R.  930. 
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Customs 
affecting  the 
wastes  ; 


Or  authorize 
grant  of 
portions  of 
waste : 


But  powers 
do  not  extend 
to  wayleave 
for  non- 
manorial 
minerals. 


grant.  Such  a  custom  cannot  be  maintained  by  copyholders 
for  lives  without  right  of  renewal  (n) . 

The  right  being  exercisable  in  the  copyholder's  own 
tenement,  and  therefore  capable  of  being  released  (o)  by 
him  individually,  need  not  necessarily  be  reasonable  in 
extent,  but  can  be  without  limit  {])). 

If  the  special  custom  is  subject  to  the  restriction  that  the 
sale  of  coal  got  out  of  the  copyholder's  tenement  is  not  to 
hinder  sales  of  coal  by  the  lord,  that  restriction  will  not  be 
contravened  if  the  copyholder's  sales  are  small  and  do  not 
substantially  compete  with  the  lord's  sales  (q). 

If  the  right  be  claimed  by  the  copyholder  in  respect  of  the 
wastes  of  the  manor,  it  can  only  be  made  out  by  custom  and 
not  by  prescription  (r),  imless  it  be  in  the  waste  of  a  manor 
other  than  that  of  which  the  copyholder-claimant  holds,  in 
which  case  he  prescribes  in  the  name  of  his  own  lord  (s) . 

A  custom  for  the  lord  of  a  manor  to  make  grants  of 
portions  of  the  waste,  with  the  consent  of  the  homage,  to  be 
held  of  the  lord  on  copyhold  tenure,  is  good  as  against  a 
commoner,  though  a  sufficiency  of  common  is  not  left,  and 
though  he  may  have  ceased  to  be  a  member  of  the  homage 
by  reason  of  enfranchisement  or  otherwise  (t). 

Even  where  there  is  a  special  custom  giving  the  lord  the 
minerals,  his  right  is  limited  to  minerals  dug  ivithin  the 
inanor,  and  he  cannot  exercise  or  grant  powers  for  minerals 
got  outside  the  manor  to  be  carried  on  ways  in  or  under 
the  copyhold  lands  (u) . 

A  custom  cannot  arise  if  it  did  not  or  could  not  exist  before  the 
time  of  legal  memory  (a.d.  1189),  and  it  must  have  continued 


3Iardlncr  t.  Elliott  (1788),  2 
Term  R.  746 ;  Fawcctt  v.  Loivther 
(1751),  2  Ves.  300.  And  see  Papcu- 
dickv.  Bridge  water  [l^bb],  5  El.  &  Bl. 
166;  24  L.  J.  Q.  B.  289. 

(o)  See  Gatcward'' s  Case  (1607),  6 
Rep.  59,  b ;  Grimstead  v.  Marlowe 
(1792),  4  T.  R.  717. 

{p)  Salisbury  v.  Gladstone  (1861), 
9  H.  L.  C.  692  ;  34  L.  J.  C.  P.  222  ; 
JIanmer  v.  Cha)icc  (1865),  4  De  Gr.  J. 
&  S.  626  ;  34  L.  J.  Ch.  413. 

{q)  Sitwell  V.  Worrall  (1898),  79 


L.  T.  86. 

(r)  Rogers  v.  Brenton  (1847),  17 
L.  J.  Q.  B.  34  ;  10  Q.  B.  26. 

(s)  Baru-ick  v.  Matthcivs  (1814),  5 
Taunt.  365. 

{t)  Ramsey  v.  Cniddas  (1892), 
[1893]  1  Q.  B.  228  ;  62  L.  J.  Q.  B. 
269  ;  68  L.  T.  364  ;  57  J.  P.  406. 

{ii)  Boivser  v.  Maclean  (1860),  30 
L.  J.  Ch.  273  ;  3  L.  T.  456 ;  9 
W.  R.  112  ;  Eardley  v.  Granville 
(1876),  3  C.  D.  826;  45  L.  J.  Ch. 
669  ;  34  L.  T.  609  ;  24  W.  R.  528.  ' 
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without  interru-Dtion  (v)  :  but  modern  user  is  evidence  of  the  Custom,  how 

0  '\       J  proved, 

existence  of  the  special  custom  {w). 

Crown  extents  and  surveys  are  of  great  weight  as  evi- 
dence (x) ;  so  are  parliamentary  surveys  founded  on  an  Act 
of  Parliament  even  during  the  Commonwealth  period  (y)  ; 
so  are  deeds  or  agreements  between  lord  and  tenants  (z) . 

It  is  necessary  to  show  that  actions  have  been  brought  or  Proof  of 
other  notorious  acts  of  ownership  exercised  in  order  to  prove  custom, 
larger  rights  for  lord  or  copyholder,  and  the  acts  must  not  be 
confined  to  the  surface,  such  as  shooting,  taking  estrays,  or 
forbidding  the  burning  of  gorse,  for  acts  of  that  nature  are 
not  necessarily  referable  to  a  right  of  soil  (a)  ;  and  it  must  be 
proved  that  the  locus  in  quo  is  part  of  one  entire  district, 
honour,  or  manor,  before  evidence  can  be  given  of  acts  done 
on  other  part  of  that  district,  honour  or  manor  (b) . 

But,  when  that  is  proved,  then  the  general  indiscriminate  Usage  in  one 
exercise  of  the  right  over  some  parts  of  the  defined  ambit  is  denc^in^^" 
evidence  of  the  right  generally  in  all  the  lands  within  the 
ambit,  without  proving  actual  exercise  of  the  right  in  the  district, 
particular  close  in  question  (c) . 

If  there  is  no  mention  of  the  right  in  a  formal  statement 
of  the  customs  of  the  manor,  compiled  by  proper  authority 
since  a.d.  1189  (the  period  of  legal  memory),  that  con- 
clusively negatives  the  custom ;  while  mention  supports  it  (d) . 
An  ancient  document  may  be  admissible  to  explain  an  act  of 
ownership  (e) .  Subsequent  usage  to  the  contrary  may  only 
amount  to  evidence  of  usurpation  and  not  of  right  (/) . 

Evidence  of  the  right  to  dig  coal  under  the  ivaste  for 


{v)  Portland  v.  Hill,  below. 

[w)  Hanmer  v.  Chance  (1865),  4 
De  G.  J.  &  S.  626  ;  34  L.  J.  Ch. 
413;  12  L.  T.  163  ;  Sitwell  v.  Wor- 
rall  (1898),  79  L.  T.  86. 

{x)  Howe  V.  Brenton  (1828),  8  B.  & 
Cr.  737. 

[y)  Sitwell  v.  Worrall,  above. 

(z)  Anglesea  {3Iarq.)  v.  Hatherton 
(1842),  10  M.  &  W.  218  ;  12  L.  J.  Ex. 
67. 

{a)  Bourne  v.  Taylor  (1808),  10 
East,  189;  Brown  v.  Rawlins  (1806), 
7  East,  409  ;  Curtis  v.  Daniell  (1808), 
10  East,  273;  Tyrwhitt  v.  Wynne 
(1819),  2  B.  &  Aid.  554. 

C. 


{h)  Tyrwhitt  \.  Wynne,  ohoYe;  JRowe 
V.  Brenton  (1828),  8  B.  &  Cr.  737. 

ic)  Barnes  v.  Matvson  (1813),  1 
M.  &  S.  77  ;  Stanley  v.  Wliite  (1811), 
14  East,  332.  But  see  Blackett  v. 
Bradley  (1862),  1  B.  &  S.  940  ;  31 
L.  J.  Q.  B.  65;  8  L.  T.  832. 

{d)  Fortland  v.  Hill  (1866),  L.  R. 
2  Eq.  765  ;  35  L.  J.  Ch.  439  ;  15 
W.  R.  38  ;  Sitwell  v.  Worrall  (1898), 
79  L.  T.  86. 

{e)  Blandy- Jenkins  v.  Bunraven^ 
[1899]  2  Ch.  121. 

(/)  Anglesea  v.  Hatherton  (1842), 
10  M.  &  W.  218,  244  ;  12  L.  J.  Ex. 
57. 

K 
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the  private  consumption  of  the  tenants  is  not  evidence  of  a 
right  to  dig  coal  under  their  customary  inclosures  {g). 
Customs  of  The  customs  of  one  manor  cannot  he  given  in  evidence  to 
when  not,  and  provc  the  existence  of  a  particular  custom  in  an  adjoining 
Sfce'in'a  i^^^^or,  though  it  lies  within  the  same  parish  and  the  same 
neighbouring  court  leet,  because  each  may  have  customs  peculiar  to  itself ; 
manor.  contiguity  doos  not  prove  anything,  and  one  leet  is  sometimes 
held  for  several  manors  (Ji) . 

But  where  in  each  of  several  manors  belonging  to  the  same 
lord,  and  part  of  the  same  district  or  tract  of  country,  there 
are  tenants  answering  the  same  description,  and  to  whom 
tenements  have  been  granted  by  similar  words,  evidence  of 
what  rights  have  been  enjoyed  by  those  tenants  in  one  manor 
may  be  given  to  show  what  are  their  rights  in  another  (^) . 

Grenerally  it  must  be  shown  that  there  was  subinfeudation 
of  the  manors  prior  to  the  Statute  Quia  Emptorcs  (18  Edw.  I. 
c.l)(/.). 

Usage  may  supply  the  terms  of  a  lost  grant  (/),  or  aid  in 
the  construction  of  an  ancient  document  (k),  or  reconcile  a 
conflict  between  the  various  documents  {I).  Greneral  evidence 
of  reputation  is  admissible  to  prove  a  custom  but  not  a  pre- 
scriptive right  {tn) . 

The  evidence  of  a  copyholder  interested  in  supporting  the 
custom  is  admissible  {n). 

Onus  of  proof.  The  onus  of  establishing  a  custom  for  the  tenant  to  work 
minerals  is  upon  the  tenant,  and  in  default  he  has  no  right 
to  work  minerals  (o). 

Prescription       rji]^^  right  to  dig  and  carry  away  minerals  in  a  copyholder's 

[g)  Portland  v.  Hill,  below.  {T)  Brown  v.  Eaivlins   (1806),  7 

[h)  Roe  V.  Farlcer  (1792),  5  T.  R.      East,  409. 

SO;  Anglesea  (Marq.)  v.  Hatherton         f^^)  Moreivood  v.  Wood  (1791),  14 

(1842),  10  M.  &  W.  218;  12  L.  J.  East,  326,  n.  (Swanwick  Common, 

Ex.  57    (this  case  contains  other  Derbyshire) ;  Crer^se  v.  5«rr^«  (1835), 

valuable  opinions  on  copyhold  cus-  i  o.  M.  &  R.  919  ;  4  L.  J.  Ex.  297  ; 

toms)  ;  Ely  {Bean  and  Chapter)  v.  Dunraven    v.     Llewellyn  (Mynydd 

Warren  (1741),  2  Atk.  189.  Llangeinor,  Glamorgan)  (1850),  15 

[i)  Roive  V.  Brenton  (1828),  8  B.  &  q.  b.  791 ;  19  L.  J.  Q.  B.  388.  And 
Cr.  737,  758  (Duchy  of  Cornwall  gee  Joshua  Williams'  note  on  this 
case).    And  see  Sewers  Commrs.  v.  case,  Real  Property  (Appendix). 
Glasse  (1872),  L.  R.  7  Ch.  456 ;  41  '  :/  \  i^i^  i 

L.  J.  Ch.  409  ;  26  L.  T.  647;  20  W  Iloyle  v.  Coupe  (1842),  9  M.  & 

W.  R.  515.  W.  450. 

{j)  Stanley   v.   White  (1811),  14  (o)  Portland  v.  Hill  (1866),  L.  R. 

East,  332,  342.  2  Eq.  765  ;  35  L.  J.  Ch.  439  ;  15 

{k)  Bristow  v.  Cormican  (1878),  3  W.  R.  38;  Sitwelly.  Worrall  {1898), 

App.  Cas.  641.  79  L.  T.  86. 
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own  tenement  (;;)  being  distinguishaLle  from  digging  in  a 
common  or  waste  or  other  land  belonging  to  another,  tbe 
Prescription  Act,  1832,  does  not  apply  to  the  former  case, 
and  hence  it  is  not  necessary  to  prove  that  the  right  has  been 
enjoyed  for  thirty  years  (q). 

No  rule  of  law  has  been  laid  down  as  to  the  extent  of 
evidence  required  to  establish  a  custom,  or  from  which  the 
presumption  or  inference  of  the  fact  of  a  custom  may  be 
readily  drawn.  It  is  the  province  of  a  jury  to  draw  this 
conclusion  of  fact  (r) . 

Proof  of  custom  to  take  one  kind  of  mineral  may  be 
evidence  of  a  custom  to  take  minerals  of  another  but  similar 
sort  (s) .  The  case  is  generally  otherwise  if  the  minerals  are 
altogether  different,  such  as  stone  and  copper  (t) . 

Although,  in  the  absence  of  special  custom  entitling  the  (3)  Limited 
copyholder  to  the  minerals,  it  is  "  waste  "  for  him  to  open  a  copyholder , 
mine  or  quarry,  yet  he  may  take  stone,  gravel,  sand,  and  even 
coal  for  certain  limited  purposes,  namely,  for  reasonable  use 
upon  the  copyhold  tenement  itself  (u). 

If  the  lord  makes  a  grant  to  a  copyholder  of  the  subsoil  of 
a  tenement  with  all  the  mines  and  quarries  therein  contained, 
then  the  copyholder  can  work  such  mines  and  quarries  as  are 
open  at  the  date  of  the  grant  {v) . 

If,  by  natural  causes  or  accident,  large  stones  fall  upon  a 
copyholder's  land  they  belong  to  him ;  but  not  if  there  is 
no  evidence  to  show  .that  the  stones  came  down  upon  the 
land  during  his  tenancy  (tc) . 

In  the  extensive  manor  of   Wakefield,  Yorkshire,  the  Manor  of 
mines  and  minerals  under  the  copyhold  tenements  belong  to 
the  copyholders,  and  they  can,  without  licence,  grant  mining 
and  other  leases  for  a  term  not  exceeding  six  years.  Free- 
bench  attaches  in  this  manor  (iv) . 


{p)  Sitwell  V.  TForrell  (1898),  79 
L.  T.  86. 

(q)  Eanmer  v.  Chance  (1865),  34 
L.  J.  Ch.  413  ;  4  De  a.  J.  &  S.  626  ; 
12  L.  T.  163  ;  13  W.  R.  556. 

ir)  lb.  per  Westbury,  L.  C. 

(«)  lb.;  Curtis  v.  Daniell  (1808), 
10  East,  273. 

(t)  Bp.  of  Winchester  v.  Knight 
(1717),  1  P.  Wms.  406. 


{u)  Paston's  Case  (1622),  Winch,  8  ; 
Gilb.  Ten.  327.  See  PeacMj  v.  Som- 
erset (1721),  1  Stra.  447. 

[v)  Sitwell  V.  Worrall  (1898),  79 
L.  T.  86  (Cozens-Hardy  arguendo). 

(w)  Dearden  v.  JSvans  (1839),  5  M. 
&  W.  11  ;  8  L.  J.  Ex.  171 ;  3  Jur. 
703. 

{x)  See  Hoe  v.  Vernon  (1804),  5 
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Customary 
freeholds. 


Ancient  free- 
holds holden 
of  a  manor. 


Reputed 
manors. 


Ancient 
demesne. 


Customary  freeholds,  or  lands  held  by  copy  of  court  roll 
according  to  the  custom  of  the  manor,  but  not  at  the  will  of 
the  lord,  stand  upon  the  same  footing  as  ordinary  copyholds 
held  at  the  will  of  the  lord,  so  far  as  mines  and  minerals  are 
concerned,  for  the  freehold  must  be  assumed  to  be  in  the  lord 
until  the  contrary  is  shown  {x) . 

On  enfranchisement  or  release,  by  the  lord  of  a  manor, 
of  seignorial  rights  in  ancient  arable  lands  of  customary 
freehold  tenure,  rights  of  common  held  therewith  are  not 
extinguished  (y). 

In  many  manors  there  are  freehold  tenants  ;  but,  although 
the  lands  are  within  or  holden  of  the  manor,  they  are  not 
parcel  of  it,  and  consequently  the  mines  and  minerals  in  such 
freehold  lands  do  not  belong  to  the  lord  of  the  manor,  nor 
has  he  any  right  to  share  in  the  rents  or  profits  resulting 
from  the  working  thereof  (s) . 

Although  a  manor  only  exists  by  reputation,  it  is  never- 
theless a  manor  so  far  as  concerns  questions  relating  to  mines 
and  minerals  {ci) .  A  grant  of  a  reputed  manor  will  not  pass 
a  freehold  interest  in  the  wastes,  nor  in  any  specific  tenement 
possessed  by  the  grantor  (b) . 

The  tenure  in  ancient  demesne  exists  in  those  manors,  and 
those  manors  only,  which  belonged  to  and  were  under  the 
dominion  of  the  Crown  in  the  reigns  of  Edward  the  Confessor 
and  William  the  Conqueror,  and  in  Domesday  Book  are 
denominated  Terrw  Regis  Edwardi,  or  Terrce  Regis.  It  is 
only  the  freeholders  who  are  truly  tenants  in  ancient 
demesne,  the  copyholders  do  not  hold  of  the  manor.  In 
ancient  demesne  there  are  no  subdivided  or  conflicting 
interests  in  the  soil.  The  timber  and  minerals  belong  to  the 
tenants,  and  the  rents,  fines  and  services  due  to  the  lord  are 
certain  (c). 


East,  62 ;  Price  v.  Macaulay  (1852), 
2  De  Or.  M.  &  G.  343. 

{x)  Thompson  v.  Hardinge  (1845),  1 
C.  B.  940  ;  Fortland  (Duke)  v.  Hill 
(1866),  L.  R.  2  Eq.  765  ;  35  L.  J.  Ch. 
439  ;  15  W.  R.  38  (Manor  of  Bolsover, 
Derbyshire).  And  see  Brown  v. 
Rawlins  (1806),  7  East,  409  ;  and 
Curtis  V.  Baniell  (1808),  10  East,  273. 

(y)  Baring  v.  Abingdon,  [1892]  2 
Ch.  374  ;  62  L.  J.  Ch.  105  ;  67  L.  T. 


6  ;  41  W.  R.  22. 

(z)  See  Delacherois  v.  Delacherois 
(1864),  11  H.'L.  Cas.  62;  10  L.  T. 
884  ;  13  W.  R.  24  ;  10  Jur.  N.  S.  886. 

(«)  Soane  v.  Ireland  (1808),  10 
East,  259  ;  10  R.  R.  285. 

{b)  Doe  d.  Clayton  v.  Williams 
(1843),  11  M.  &  W.  803;  12  L.  J. 
Ex.  429. 

{c)  Third  Report  of  Real  Property 
Commissioners,  pp.  12 — 14,  approved 
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Demesne  (as  distinguislied  from  ancient  demesne  lands)  ^^^^^^^^ 
properly  signifies  lands  of  a  manor  wliich  the  lord  either  has 
or  potentially  may  have  in  his  own  hands  {d),  and  accord- 
ingly the  soil  is  vested  in  the  lord  {e) . 


(3.)  Copyholds  Enfranchised. 

In  the  case  of  minerals  under  lands  formerly  of  copyhold  Enfranchised 
or  customary  freehold  tenure,  but  which  have  been  enfran-  ^°P5'liol<is- 
chised,  questions  arise  on  the  points: — Do  the  mines  and 
minerals  belong  absolutely  to  the  lord  and  his  successors,  or  to 
the  tenant  and  his  successors  ?    If  belonging  to  the  lord,  are 
full  powers  of  working  and  getting  annexed  to  the  minerals  ? 

Copyholds  may  be  enfranchised  at  common  law,  and  in  Enfranchise- 
cases  where  this  mode  is  adopted  the  mines  and  minerals  ^on  law 
will,  in  the  absence  of  provisions  to  the  contrary,  vest 
absolutely  in  the  tenant,  for  the  effect  of  enfranchisement  is 
to  convert  the  copyholds  into  freeholds. 

Mines  and  minerals  may,  however,  be  excepted  to  the  lord, 
and,  if  this  is  intended,  the  exception  should  be  clearly 
expressed.  Express  powers  of  working  and  removing  the 
minerals  should  also  be  reserved,  for  otherwise  it  may  be 
contended  that  it  was  not  intended  to  give  the  lord  rights  to 
enter  and  take  away  the  minerals. 

In  the  absence  of  special  custom  or  the  copyholder's 
consent,  the  lord  cannot  enter  and  take  away  minerals.  He 
is  not  in  the  same  position  as  an  owner  in  fee  simple  who 
sells  the  surface  reserving  the  mines  and  minerals,  for  in  that 
case  the  owner  has  an  antecedent  right  to  work  and  take 
away  minerals  (/). 

It  may  be  a  question  whether  an  enfranchisement  of  copy- 
holds, by  conveyance  of  the  fee  simple  reserving  the  minerals, 
would  not  operate  as  a  severance  {g). 

Where  ancient  freeholds  are  intermixed  with  copyholds 


and  followed  in  Merttensx.ITill,  [1901] 
1  Cli.  842 ;  70  L.  J.  Oh.  489  ;  84  L.  T. 
408. 

{d)  A.-G.  V.  Parsons  (1831),  1  L.  J. 
Ex.  103  ;  2  C.  &  J.  279. 

{e)  Baring  v.  Abingdon,  [1892]  2 


Ch.  374  ;  62  L.  J.  Ch.  105  ;  67  L.  T. 
6  ;  41  W.  K.  22. 

(/)  Townley  v.  Gibson  (1788),  2 
T.  R.  701. 

{g)  See  Wolstenholme's  Conv.  Acts, 
7th  ed.  29. 
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(whether  enfranchised  or  not)  the  lord's  title  to  the  minerals 

is  exposed  to  considerable  peril,  and  great  care  is  requisite  in 

dealing  with  them. 
Enfranchise-      The  foregoing  observations  may  be  applicable  where  the 
Settled  Land  1^^^  enfranchising  has  been  entitled  in  fee  simple,  or  where  he 

has  enfranchised  under  the  powers  of  the  Settled  Land  Acts, 

1882—1890. 

Enfranchise-      If  however,  the  enfranchisement  has  been  effected  under 

ment  under       ,  •  •  o  ^ 

CopyholdAct,  the  provisions  of  the  Copyhold  Act,  1894  (repealing  Acts  of 
1841,  1843,  1844,  1852,  1858,  and  1887),  the  case  may  be 
different,  for  the  Copyhold  Act,  1894,  enacts  : — "  An  enfran- 
chisement under  this  Act  shall  not,  without  the  express  consent 
in  writing  of  the  lord  or  tenant  respectively,  affect  the  estate 
or  right  of  the  lord  or  tenant  in  or  to  any  mines,  minerals, 
limestone,  lime,  clay,  stone,  gravel,  pits  or  quarries,  whether 
in  or  under  the  land  enfranchised  or  not,  or  any  right  of 
entry,  right  of  way  and  search,  or  other  easement  of  the  lord 
or  tenant  in,  on,  through,  over,  or  under  any  land,  or  any 
powers  which  in  respect  of  property  in  the  soil  might  but  for 
the  enfranchisement  have  been  exercised  for  the  purpose  of 
enabling  the  lord  or  tenant,  their  or  his  agents,  workmen,  or 
assigns,  more  effectually  to  search  for,  win,  and  work  any 
mines,  minerals,  pits  or  quarries,  or  to  remove  and  carry  away 
any  minerals,  limestone,  lime,  stones,  clay,  gravel,  or  other 
substances  had  or  gotten  therefrom,  or  the  rights,  franchises, 
royalties  or  privileges  of  the  lord  in  respect  of  any  fairs, 
markets,  rights  of  chase  or  warren,  piscaries,  or  other  rights 
of  hunting,  shooting,  fishing,  fowling,  or  otherwise  taking 
game,  fish,  or  fowl.  Provided  that  the  owner  of  the  land  so 
enfranchised  shall,  notwithstanding  any  reservation  of  mines 
or  minerals  in  this  Act  or  in  the  instrument  of  enfranchise- 
ment, but  without  prejudice  to  the  rights  to  any  mines  or 
minerals,  or  the  right  to  work  or  carry  away  the  same,  have 
full  power  to  disturb  or  remove  the  soil,  so  far  as  is  necessary 
or  convenient,  for  the  purpose  of  making  roads  or  drains  or 
erecting  buildings  or  obtaining  water  on  the  land. 

"  A  steward  shall  not,  without  special  authority,  have  power 
to  consent  on  behalf  of  a  lord  under  this  section  (h). 


(A)  67  &  68  Vict.  c.  46,  s.  23. 
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On  an  enfranchisement  under  the  Coi^yliold  Act,  1894, 
there  may  be  reserved  or  granted,  with  the  consent  of  the 
tenant,  to  the  lord,  any  right  of  way  or  other  easement,  in  the 
land  enfranchised,  for  more  effectually  winning  and  carrying 
away  any  mines  or  minerals  under  the  land.  The  easement 
must  be  reserved  by  the  award  or  granted  in  the  deed  of 
enfranchisement.  But,  of  course,  an  absolute  owner  of  the 
enfranchised  land  could  grant  easements  to  the  lord  or  any 
other  person,  and  a  tenant  for  life  can  do  so  in  manner 
provided  by  the  Settled  Land  Acts  (?'). 

Under  the  Copyhold  Act,  1894,  enfranchisement  may  be  Compulsory 

(1)  coynpuhorij^  either  at  the  instance  of  the  tenant  or  the  ^ent.^^^^^^' 
lord,  pursuant  to  the  procedure,  and  subject  to  the  payment 

of  compensation  fixed,  in  manner  provided  by  the  Act  ili) ;  or 

(2)  voluntary,  with  the  consent  of  the  Board  of  Agriculture,  Voluntary 
and  on  terms  settled  by  agreement  between  the  lord  and  the  ^enr^^^*^®" 
tenant  (/). 

The  consideration  for  a  voluntary  enfranchisement  under 
the  Act  may  (amongst  other  things)  be  a  conveyance  of  land 
or  of  a  right  to  mines  or  minerals  provided  that  where 
the  estate  of  the  lord  is  less  than  an  estate  in  fee  simple  in 
possession,  and  land  not  parcel  of  the  manor,  or  a  right  to 
mines  or  minerals  not  in  or  under  the  land  enfranchised,  is 
conveyed  as  such  consideration,  the  land  or  right  must  be 
convenient,  in  the  opinion  of  the  Board  of  Agriculture,  to  be 
held  with  the  manor  (ii) . 

Whether  the  enfranchisement  be  compulsory  or  voluntary, 
if  made  under  the  Copyhold  Act,  1894,  mines  and  minerals, 
and  rights  connected  therewith,  are  excepted  from  the  enfran- 
chisement, and  the  estate  or  right  of  the  lord  or  tenant  is  not 
affected  without  his  express  consent  in  writing  {6) . 

When  copyholds  are  acquired  by  public  bodies  under  the  Lands  Clauses 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  the 
same  have  to  be  enfranchised  {p). 

Enfranchisement  will  be  presumed  if  property  is  for  Enfranchise- 


(i)  57  &  58  Vict.  c.  46,  s.  24.  (o)  Sect.  23. 

{k)  57  &  58  Vict.  c.  46,  s.  1.  \p)  8  Vict.  c.  18,  ss.  96,  97.  And 

{I)  Sect.  14.  see  Eccl.  Commrs.  v.  X.  ^  S.  W.  Rail. 

(w)  Sect.  15.  Co.  (1854),  23  L.  J.  C.  P.  177  ;  14 

(»)  Sects.  15  (3),  18.  C.  B.  743;  2  W.  R.  560. 
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ment^pre-      upwards  of  100  years  treated  as  freehold  without  any  claim 
being  made  on  the  part  of  the  lord  (s) . 


(4.)  Wastes  and  Commons. 
(A.)  Wastes. 

Generally  in       Subject  to  entire  exclusion  by  persons  not  being  corn- 
session     "    moners  {a) ,  and  sub j  ect  to,  but  notwithstanding,  any  rights  that 
belo^gXlo  d         exist  by  custom  in  favour  of  commoners  (^),  the  posses- 
of  manor.       sion  and  property  of  the  soil  of  waste  lands  (c) ,  including  the 
minerals  therein  and  thereunder,  is  in  the  lord  of  the  manor, 
and  it  is  not  necessary  that  he  should  prove  his  title  by  acts 
of  ownership  (d). 

The  lord  of  a  manor  may  do  any  act  on  the  common, 
provided  he  do  not  contravene  the  rights  of  the  coramoners  (e) . 

"Wastes"  are  the  open  uncultivated  and  unoccupied  lands 
parcel  of  a  manor,  or  open  lands  parcel  of  a  manor  other  than 
the  demesne  lands  of  the  manor,  or  lands  lying  in  "  commons." 
"  Commons "  are  uninclosed  open  lands  where  commonable 
rights  are  exercised  (/). 

Therefore,  a  Crown  grant  (with  a  proviso  for  strict  con- 
struction against  the  Crown)  of  coal  "  within  the  commons, 
waste  grounds  or  marshes  "  of  a  lordship,  will  pass  coal  lying 
under  the  foreshore  of  a  tidal  river  or  estuary  between  high 
and  low- water  marks,  and  forming  part  of  the  manor  {g) . 
Underground  As  regards  underground  operations,  the  lord  can  work  and 
operations.  carry  away  and  sell  all  the  minerals,  but  in  exercising  this 
power  he  is  subject  to  the  principle  sic  utere  tuo  ut  alienum 
non  Icedas  (h). 

Letting  down     He  Only  has  a  right  of  working  subject  to  the  surface  rights 
of  the  commoners,  and  any  working  which  will  substan- 


surface. 


(z)  In  re  Lidiard  v.  Broadley  (1889),  Eirhy  (1795),  6  Term  R.  486  ;  S.  C, 

42  C.  D.  254  ;  58  L.  J.  Ch.  785  ;  61  1  Bos.  &  P.  13. 

L.  T.  322 ;  37  W.  R.  793.  (/)  Per  Watson,  B.,  in  A.-G.  v. 

(a)  See  p.  122,  ante.  Sanmer  (1858),  27  L.  J.  Ch.  837,  840. 

W  See  pp.  U2,  U3,  post.  ^^.V^^":!:"  lio.t' 

(c)  Cox  V.  Glue  (1848),  6  C.  B.  533.  Per  Selbome,  L.  C,  Love  v. 

{d)  Doe  d.  Dunraven  v.  Williams  Bell  (1884),  9  App.  Cas.  286;  61 

(1836),  7  Car.  &  P.  332.  L.  T.  1  ;  53  L.  J.  Q.  B.  267  ;  32 

{e)  Per  Ashurst,  J.,  in  Sadgrove  v.  W.  R.  726. 
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tially  interfere  with  those  surface  rights  will  be  an  unlawful 
working,  and  may  be  restrained  at  the  suit  of  the  commoners. 
Consequently,  the  lord  cannot  let  down  the  surface  if  it  will 
interfere  with  the  surface  rights  of  the  commoners.  If  sub- 
sidence of  the  surface  will  not  injure  the  surface  rights  of 
the  commoners  they  have  no  remedy.  To  maintain  an  action 
for  damages  or  injunction  they  must  prove  actual  or  inevitable 
injury  (i).  The  reason  for  this  is  that  the  commoners  are 
only  entitled  to  sufficiency  of  common ;  they  are  not  owners 
of  the  soil. 

If  pools  of  water  are  formed  upon  the  lands,  now  or  Surface 
formerly  waste,  by  the  lord's  underground  workings,  there  ^^^^S^- 
appears  to  be  nothing  to  prevent  him  from  carrying  the  water 
away  by  pipes  laid  in  the  land.  By  proof  of  long  usage,  the 
lord  may  justify  interfering  with  the  rights  of  the  commoners 
to  a  limited  extent,  but  no  doubt  it  will  be  difficult,  if  not 
impossible,  to  justify,  on  the  ground  of  long  usage  the  causing 
pools  of  water,  for,  very  likely  evidence  will  be  forthcoming 
to  show  that  the  custom  has  not  been  from  time  immemorial; 
and,  further,  the  interference  claimed  would  be  of  a  per- 
manent nature. 

It  may,  perhaps,  be  done  if  the  lord  shows  that  on  the 
particular  piece  of  land  affected  it  had  in  effect  been  impos- 
sible, from  time  immemorial,  for  the  commoners  to  exercise 
their  rights  (thus,  common  of  turbary  can  only  be  in  a  place 
where  turf  is  found  (k) ),  or  that  there  is  sufficient  common 
left(0. 

In  taking  a  lease  of  minerals  under  waste  lands,  it  may  be  Practical 
prudent  to  stipulate  that  the  lessee  may  leave  unworked  such 
portions  as  are  necessary  to  prevent  damage  happening  to 
the  surface. 

Commoners  are  not  entitled  to  any  share  of  the  royalties 
received  by  the  lord  upon  leases  and  licences  granted  by  him. 

If  the  lord  or  his  lessee  takes  or  claims  to  take  any  part  of  Surface 
the  surface  of  the  wastes  for  mining  purposes,  the  question  op^^^^io^^^- 


(i)  lb.;  and  see  A.-G.  v.  Welsh 
Granite  Co.  (1887),  35  W.  R.  617. 
{k)  Peardon  y.  Under  hill  (1851),  20 


L.  J.  Q.  B.  133;  16  Q.  B.  120;  15 
Jur.  465. 

{I)  Lascelles  v.  Onslow  (1877),  2 
Q.  B.  D.  433  ;  46  L.  J.  Q.  B.  333. 
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Lord  of  manor 
can 

dig  clay  pits, 
erect  kilns, 
sell  gravel,  &c. 
and  appa- 
rently work 
mines 

independently 
of  Statute  of 
Merton. 


But  must 
leave  suffi- 
ciency of 
common 
and  work 
bond  fide. 


Inclosure 


arises,  Is  the  lord's  right  subservient  to  the  commoners',  or 
the  commoners'  to  the  lord's  ?  (g) . 

In  general  the  lord's  is  the  superior  right,  because  the 
property  of  the  soil  is  in  him ;  but  if  the  custom  established 
by  evidence  show  that  it  is  subservient  to  the  commoners', 
then  he  cannot  use  the  waste  beyond  that  extent. 

The  lord's  right  in  waste  lands  is  much  stronger  than  in 
copyhold  tenements,  for  he  has  not  lost  possession  of  any 
part  of  the  waste,  and  consequently  (in  the  absence  of  custom 
to  the  contrary)  he  is  entitled  to  exercise  extensive  rights 
over  the  waste  lands.  Thus,  it  has  been  held  legal  for  the 
lord  of  a  manor,  or  his  lessee  or  licensee,  to  dig  clay-pits  and 
erect  brick-kilns  on  the  waste  (//) ;  to  take  and  sell  gravel, 
marl,  loam  and  subsoil  (?) ,  and  as  the  lord  may  apply  the 
waste  to  any  purposes  not  inconsistent  with  the  rights  which 
he  has  previously  granted  to  the  commoners  (J),  it  would 
appear  that,  subject  to  leaving  sufficiency  of  common,  he  can 
open  and  work  mines  and  get  minerals  for  use  or  sale,  and 
erect  buildings  and  machinery  for  these  purposes  (/c) .  He 
may  empower  his  lessees  and  others  to  do  the  like  (/). 

The  lord's  rights  are  quite  independent  of  the  right  of 
approvement  under  the  Statute  of  Merton  (m)  or  at  common 
law,  and  exist  by  reason  of  his  ownership  of  the  soil,  subject 
only  to  the  interests  of  the  commoners  .  But  the  lord's 
rights  must  be  so  exercised  as  not  to  infringe  upon  or  inter- 
fere with  the  rights  of  the  commoners,  and  generally  he  must 
not  appropriate  the  whole  common,  but  leave  sufficiency  for 
the  commoners  (i).  And  the  lord's  workings  must  be  bond 
fide,  usual,  and  not  wanton  (p). 

By  special  custom  a  lord  of  a  manor  may  inclose  part  of 


(ff)  Per  Bayley,  J.,  Bateson  v. 
Green  (1793),  5  T.  R.  411,  416. 

ill)  Bateson  v.  Green  (1793),  5  T.  R. 
411;  Lascelles  v.  Onslow  (1877),  2 
Q.  B.  D.  433 ;  46  L.  J.  Q.  B.  333. 

{i)  Hall  V.  Bijfon  (1877),  4  C.  D. 
667;  46  L.  J.  Ch.  297;  36  L.  T. 
367  ;  25  W.  R.  317. 

[j)  Arlett  V.  Ellis  (1827),  7  B.  & 
Cr.  346,  363. 

{Ic)  Hayles  v.  Pease,  [1899]  1  Ch. 
667  ;  80  L.  T.  220  ;  Anon.  7  Sept. 
1803,  Sug.  V.  &  P.  393. 


[1)  Bateson  v.  Green  (1793),  5  T.  R. 
411  ;  Arlett  v.  Ellis  (1827),  7  B.  & 
Cr.  346,  362  ;  Lascelles  v.  Onslow^  ubi 
supra. 

(m)  20  Hen.  III.  c.  4. 

(«)  Sail  V.  Byron,  above ;  Folkard 
V.  Hemmctt  (1776),  6  T.  R.  417,  n.  ; 
Bateson  v.  Green,  ubi  supra. 

{p)  Place  V.  Jackson  (1824),  4  D.  & 
Ry.  318  ;  2  L.  J.  (0.  S.)  K.  B.  156. 
And  see  Paddock  v.  Forrester  (1842), 
11  L.  J.  C.  P.  107;  3  Man.  &  Gr. 
903. 
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a  waste  against  commons  of  every  description,  whether  by  special 

turhary,  estovers  or  otherwise,  provided  he  leave  sufficiency 

of  common  for  the  commoners,  in  convenient  situations  ;  but 

a  custom  to  inclose  permanently,  and  icithout  limit  or  redric' 

Hon,  so  as  to  annihilate  the  right  of  common  altogether,  is 

bad  {q).    Likewise  a  custom  to  deposit  mine  rubbish  (/*)  or 

to  cause  damage  by  subsidence  {s)  is  bad,  if  the  whole  profits 

of  the  surface  are  destroyed. 

But  the  lord  of  a  copyhold  manor  can,  by  special  custom 
with  the  consent  of  the  majority  of  the  homage,  grant  por- 
tions of  a  waste  to  be  held  of  copyhold  tenure,  although  a 
sufficiency  of  common  be  not  left,  and  notwithstanding  the 
objection  of  a  person  who  has  by  reason  of  enfranchisement 
ceased  to  be  a  member  of  the  homage  {t). 

The  lord  can  also,  by  virtue  of  the  Statutes  of  Merton  and  Or  under 
Westminster  Second  {u),  inclose  portions  of  the  waste  against  Merton^and 
common  of  pasture  (r),  lea\dng  sufficient  pasture  for  the  com-  Westminster 
moners,  but  these  statutes  do  not  authorize  inclosure  against 
common  of  turbary  {iv) ,  or  the  right  to  dig  sand,  gravel, 
&c.  {x). 

As  rights  of  turbary,  &c.  only  extend  to  the  parts  which  Against 
produce  fuel,  the  lord  is  at  liberty  to  inclose  rocky  ground  on 
which  no  fuel  has  ever  been  found,  and  is  not  reasonably 
likely  to  yield  it  (y) ,  or  parts  where  the  turves  are  completely 
exhausted  (s) . 

Where  the  special  custom  exists  the  lord  or  his  licensee  can  How  the 
dig  clay-pits,  or  erect  brick-kilns,  without  leaving  sufficient  ^^^^^^ 
herbage  for  the  commoners,  provided  that  he  does  not  per-  exercised. 


{q)  Arlett  V.  Ellis  (1827),  7  B.  & 
Cr.  346  ;  Lascelles  v.  Onslow  (1877), 
L.  R.  2  Q.  B.  D.  433  ;  46  L.  J.  Q.  B. 
333  ;  36  L.  T.  459  ;  25  W.  R.  496 
^Chobham Common,  Surrey);  Badger 
V.  Ford  (1819),  3  B.  &  Aid.  153  ;  22 
R.  R.  331  ;  Farrott  v.  Watts  (1877), 
37  L.  T.  755  (Sutton  Common, 
Cheshire) . 

(r)  Wilkes  v.  Broadbent  (1744), 
WiUes,  360  ;  1  Wils.  63. 

(«)  Hilton  V.  Granville  (1844),  5 
Q.  B.  701. 

[t)  Ramsey  \.  Cruddas  (1892),  [1893] 
1  Q.  B.  228. 


(m)  20  Hen.  III.  c.  4,  and  13  Edw. 
I.  c.  46. 

(v)  Robinson  v.  Buleep  Singh  (1879), 
11  C.  D.  798  ;  48  L.  J.  Ch.  758  ;  39 
L.  T.  313;  27  W.  R.  21. 

{w)  Faivcett  v.  Strickland  (1737), 
Willes,  57 ;  2  Comyns,  578  (Blew- 
caster  Common). 

{x)  Shakespear  v.  Feppin  (1796),  6 
T.  Rep.  741  ;  3  R.  R.  330  ;  Buherley 
V.  Fage  (1788),  2  T.  R.  271  (Harrow 
Common)  ;  Bascelles  v.  Onslow,  above. 

(y)  Fcardon  v.  Underhill  (1850),  16 
Q.  B.  120  ;  20  L.  J.  Q.  B.  133. 

(z)  Clarkson  v.  Woodhouse  (1783), 
5  T.  R.  412,  n. 
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Onusprohandi: 
on  inclosing 
against 
common  of 
pasture ; 


against 
getting 
minerals. 


Evidence  as  to 
common  of 
turbary ; 


as  to  common 
of  pasture. 


manently  deprive  the  commoners — their  rights  only  being 
interfered  with  during  the  time  the  produce  is  being  taken 
from  the  earth  and  until  the  surface  reproduces  pasturage  {a) . 
This  is  allowed  on  the  principle  that  it  is  not  unreasonable 
for  the  lord,  when  he  grants  rights  on  a  waste,  to  reserve  to 
himself  the  right  of  taking  any  valuable  products,  such  as 
marl  or  limestone,  which  it  is  desirable  for  him  to  retain  {h). 

On  inclosure  against  common  of  pasture  the  burden  of 
showing  that  he  has  left  sufficient  pasture  is  upon  the  lord  (c), 
even  though  a  very  large  extent  of  common  has  been  left, 
on  the  principle  that,  having  made  a  grant  over  the  whole 
waste,  his  right  to  inclose  is  treated  as  a  right  conditional 
upon  his  establishing  that  there  is  sufficient  waste  left  for  the 
tenant  to  enjoy  the  right  of  common  granted  id). 

While  as  regards  getting  minerals,  the  onus  x>^ohancli  that 
there  is  insufficiency  lies  upon  the  commoner  (e) ;  for  the  lord 
proceeds  on  his  ownership  of  the  soil  subject  only  to  the 
tenants  complaining,  if  they  can  establish  their  complaint,  of 
his  unduly  availing  himself  of  his  ownership  of  the  soil  (d). 

As  to  proof,  it  should  be  remembered  that  common  of 
turbary  must  be  enjoyed  in  respect  of  ancient  messuages ; 
many  of  these  may  be  destroyed  and  others  not  substituted, 
and  it  would  be  unreasonable  that  the  whole  of  a  waste 
should  remain  uninclosed  so  long  as  a  single  commoner  in 
respect  of  an  ancient  messuage  should  have  a  right  to  cut 
turves  on  the  common  (/). 

Sufficiency  of  common  of  pasture  is  to  be  determined  not 
according  to  the  average  number  of  sheep  which  the  com- 
moners had  for  a  great  number  of  years  been  in  the  habit  of 


[a)  Bateson  v.  Green  (1793),  5  T.  R. 
411  ;  Place  v.  Jackson  (182-t),  4  Dow. 
&  Ry.  318.  The  doubts  expressed 
in  Hilton  v.  Granville  (1844),  5  Q.  B. 
701  ;  13  L.  J.  Q.  B.  200,  have  been 
overruled,  Rowbotham  v.  Wilson 
(1861),  8  H.  L.  Cas.  348  ;  30  L.  J. 
Q.  B.  49.  And  see  Salishiiry  v. 
Gladstone  (1861),  9  H.  L.  C.  708 ;  34 
L.  J.  C.  P.  222,  per  Lord  Chelms- 
ford. 

{b)  Per  Bayley,  J.,  in  Arlett  v. 
Ellis  (1827),  7  B.  &  Cr.  346,  366. 


{c)  Belts  V.  Thompson  (1871),  L.  R. 
6  Ch.  732  ;  25  L.  T.  363. 

{d)  HallY.  Byron  (1877),  4  C.  D. 
676  ;  46  L.  J.  Ch.  297,  304  ;  Lascelles 
V.  Onslow  (1877),  2  Q.  B.  D.  433 ;  46 
L.  J.  Q.  B.  333. 

{e)  Sadgrove  v.  Kirby  (1795),  6 
T.  R.  483. 

(/)  Per  Littledale,  J.,  Arlett  v. 
Ellis  (1827),  7  B.  &  Cr.  346,  371  ; 
Hatherley,  L.  C,  in  Warrick  v. 
Queen's  College  (1871),  40  L.  J.  Ch. 
780,  789  ;  L.  R.  6  Ch.  716  ;  25  L.  T. 
754  ;  19  W.  R.  1098. 
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turning  out,  but  according  to  the  aggregate  number  of  sheep 
which  they  were  entitled  to  turn  out  {g) . 

Evidence  of  reputation  is  admissible  in  matters  pertaining 
to  wastes  or  commons  Qi). 

As  regards  common  rights,  freeholders  and  copyholders  in 
the  same  manor  are  on  the  same  footing  {i) . 

As  it  is  undesirable  to  invite  or  risk  litigation  which  in  the  Practical  hint, 
nature  of  the  case  would  be  of  a  very  costly  character,  the 
more  prudent  course  would  be  for  the  lord  of  the  manor,  or 
the  lessee  under  him,  proposing  to  appropriate  part  of  a  waste 
or  common,  to  put  in  force  the  provisions  of  the  Inclosure 
Acts,  1845  to  1893,  and  either  get  the  whole  common  or  the 
desired  piece  inclosed  and  separated  from  the  rest,  before 
erecting  his  works  and  incurring  expenditure  in  building. 

If  a  commoner  is  wholly  excluded  from  exercising  his  Remedies: 
right,  he  can  enter  forcibly  and  remove  all  the  things  which  Entry, 
have  been  fixed  on  the  commonable  land  (y). 

But  if  his  right  is  merely  abridged  by  act  of  the  lord,  the  Action, 
commoner's  remedy  is  by  action  {!:) .    Damages,  an  account, 
and  an  injunction  can  be  granted.    The  burden  of  proof  is 
upon  those  claiming  to  be  entitled  to  the  minerals  (/) . 

If  the  lord  wrongfully  claims  the  right  to  do  what  the  Injunction, 
commoner  says  would  be  an  interference  with  his  rights, 
then,  although  the  lord  may  disclaim  any  present  intention 
of  exercising  his  powers,  the  Court  will  grant  an  injunction, 
but  qualified  so  as  only  to  restrain  him  from  inclosing  and 
digging  in  such  a  way  as  to  interfere  with  the  rights  of  the 
commoners  {m). 

One  freeholder  may  sue  the  lord  of  the  manor  on  behalf  Who  can  sue. 
of  himself  and  all  other  tenants  of  the  manor  {n). 

So  can  one  copyholder  (o),  or  a  person  who  is  a  freehold 

{g)  Robertson  v.   Hartopp  (1889),  L.  T.  N.  S.  521  ;  14  W.  R.  25. 
L.  R.  43  C.  D.  484  ;  59  L.  J.  Q.  B.         (m)  Bext  v.  Gill  (1872),  L.  R.  7  Ch. 

553  ;  62  L.  T.  585.  699  ;   40  L.  J.  Ch.  761  ;  Hall  v, 

(A)  Evans  Y.  Merthyr  Tijdfil  Urban  Byron  (1877),  4  Ch.D.  676:  46  L  J 

District  Council  (1898),  [1899]  1  Ch.  Ch.  297. 

241.  {n)  IFarrichv.  Queen's  College  {1^11), 

(i)  LascellesY.  Onslow,  ubi  supra.  40  L.  J.  Ch.  780;  L.  R.  6  Ch.  716 

(J)  ArUtt  V.  Ellis  (1827),  7  B.  &  (the  origin  and  nature  of  the  rights 

Cr.  346.  of  customary  freeholders  considered) . 
{k)  Sadgrove  v.   Kirby  (1795),  6         (o)   ThilUps    v.    Hudson  (1867), 

T.  R.  483.  L.  R.  2  Ch.  243  ;  36  L.  J.  Ch.  301  ; 

{I)  Ackroyd  v.  Briggs  (1865),   13  16  L,  T.  221 ;  15  W.  R.  370. 
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and  copyhold  tenant  (o) .  So  can  one  enfranchisee  on  behalf 
of  himself  and  other  enfranchisees  and  the  copyholders  {p). 
The  County  Court  has  jurisdiction  in  cases  of  illegal 
inclosure,  encroachment,  or  nuisance  impeding  the  exercise 
of  common  rights  {q). 

Where  an  ancient  pier  and  quay  is  built  on  the  waste  on 
the  manor,  and  dues  are  charged  for  user  thereof,  the  circum- 
stance that  the  lord  of  the  manor  assents  to  a  Special  Act  for 
making  a  mineral  railway  on  the  pier  does  not  deprive  him 
of  his  proprietary  ownership  of  the  pier  and  quay,  and  he 
can  treat  the  railway  company  as  trespassers  if  they  interfere 
therewith  (r). 

In  some  places  a  custom  exists  under  which  persons  may 
dig  in  the  wastes  for  coal  for  fuel  (.s) ,  or  stone  or  gravel  for 
necessary  repairs,  the  coal,  stone,  or  gravel  to  be  spent  upon 
the  premises  {t).  Copyholders  in  a  manor  may  claim  this 
right  by  custom  {n) ,  and  other  persons  by  grant  or  prescrip- 
tion {v).  It  may  be  appurtenant  to  land,  but  not  appendant 
or  held  in  gross.  It  is  usually  claimed  in  respect  of  ancient 
tenements  {iv). 

The  custom  must  be  reasonable  (iv) ;  no  commoner  may 
take  the  whole  of  a  profit,  and  no  owner  may  destroy  the 
whole  common.  Subject  to  these  general  rules,  there  appears 
to  be  hardly  any  lunit  to  the  possible  variations  in  the  nature 
of  these  rights  of  common. 

The  right  to  dig  in  the  inclosed  lands  of  another  person, 
being  a  profit  d  prendre  (?/),  cannot  be  claimed  by  custom. 
Unless  there  be  an  express  grant  or  licence,  it  can  only  be 
Prescription,  established  by  prescription  annexed  to  the  ownership  of 
particular  lands.  It  is  then  an  incorporeal  hereditament. 
Evidence  sufficient  to  prove  prescription  will  not  necessarily 
be  sufficient  to  prove  a  custom.    But  as  the  whole  stratum 


(o)  Smith  V.  Broivnlow  (1870),  L.  R. 
9  Eq.  241  ;  21  L.  T.  739  ;  18  W.  R. 
271. 

{p)  Hall  V.  Byron  (1877),  4  C.  D. 
676  ;  46  L.  J.  Ch.  297. 

[q)  Commons  Act,  1876  (39  &  40 
Vict.  c.  56),  s.  30. 

(r)  Thompson  v.  West  Somerset 
Mineral  Railway  (1857),  5  W.  R.  296. 

(s)  See  Portland  v.  Sill  (1866), 
L.  R.  2  Eq.  765  ;  35  L.  J.  Ch.  439. 


{t)  Peppin  V.  ShaJccspear  (1796),  6 
T.  R.  748. 

(m)  See  Sitwell  v.  Worrall  (1898), 
79  L.  T.  86. 

(f)  Pace  V.  Ward  (1855),  4  El.  & 
Bl.  702  ;  24  L.  J.  Q.  B.  153. 

[to)  See  Clayton  v.  Corby  (1843),  5 
Q.  B.  415  ;  14  L.  J.  Q.  B.  364. 

(y)  Blcwitt  V.  Tregonning  (1835),  3 
L.  J.  K.  B.  (0.  S.)  223  ;  3  A.  &  E. 
554. 
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of  coal  is  a  corporeal  hereditament,  it  cannot  be  claimed  by 
prescription  (s) . 

Prescription  can  be  released ;  while,  perhaps,  not  strictly 
essential,  it  is  generally  ruled  that  the  right  claimed  by 
prescription  should  be  reasonable  (a) . 

Though  the  general  presumption  of  law  is  that  the  soil  of  Where 
the  waste  (including  minerals)  is  in  the  lord  of  the  manor,  pa^mou^nt. 
yet  it  may  be  shown  by  evidence  of  distinct  acts  of  ownership 
to  be  in  the  commoners.  Thus,  if  for  more  than  twenty 
years,  the  commoners  or  their  lessees  have  to  the  knowledge 
of  the  lord,  worked  and  got  all  the  minerals,  or  the  whole  of 
one  particular  mineral  (copper,  for  instance) ,  without  rendering 
any  share  or  rent  to  the  lord,  this  may  amount  to  evidence 
that  he  is  not  entitled ;  and  the  commoners'  position  will  be 
strengthened  if  the  lord  has  in  fact  received  some  benefit 
from  the  waste  exclusive  of  the  right  in  question  (for 
instance,  his  dues),  for  this  gives  rise  to  the  inference  that 
the  separate  benefit  represents  the  lord's  share  of  the  profits 
of  the  waste  {b).  It  is,  however,  doubtful  whether  such  a 
right  would  avail  as  against  the  Crown  (c) . 

It  is  of  great  importance  to  see  that  "squatting"  or  Encroach - 
encroachment  on  the  iminclosed  wastes  is  not  allowed,  for  if 
that  exist  for  twelve  years  (d) ,  and  the  lord  of  the  manor  is 
seised  in  fee  and  under  no  disability,  the  person  who  has 
made  the  encroachment  becomes  himself  absolutely  possessed 
of  the  piece  of  land  which  he  has  inclosed,  including  the 
minerals  thereunder  {e).  He  will,  however,  be  limited  to 
the  exact  quantity  he  has  taken,  and  will  not  be  entitled  to 
the  minerals  under  an  intervening  or  adjoining  road. 
Unlawful,  unlike  lawful,  possession  can  at  most  only  give  a 
title  co-extensive  with  the  possession. 

Inclosure  is  the  strongest  possible  evidence  of  adverse 
possession,  but  mere  adverse  user,  such  as  planting  cabbages, 
is  sufficient  to  oust  the  lord  (e) . 

(z)  Wilkinson  v.  Proud  (1843),  11  34. 
M.  &  W.  33  ;  12  L.  J.  Ex.  227  ;  7        [c)  A.-G.  v.  Iteveley  (1864),  men- 
Jar.  284.  tioned  in  J.   Williams,   Eight  of 

(a)  Clayton  v.  Corby  (1843)  5  Q.  B.  Common,  1880,  p.  155  ;  and  in  Sit- 

415  ;  14  L.  J.  Q.  B.  364.  well  v.  Worrall  (1898),  79  L.  T  86. 

{b)  Curtis  V.  Daniell  (1808),  10  East,         (d)  37  &  38  Vict.  c.  57. 
272.     And  see  Hogers  v.   Brenton        {c)  Seddonr.  Smith  (IS7 7),  B6  It.  T. 

(1847),  10  Q.  B.  26  ;  17  L.  J.  Q.  B.  168. 
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Practical  It  is  consequently  desirable,  from  the  point  of  view  of  a 

lord  of  the  manor,  that  he  should  carefully  preserve  his 
rights  over  the  wastes.  His  freehold  in  the  soil  may  be 
proved  by  acts  of  ownership,  such  as  shooting  over  the  land 
without  interference  (/). 

"Where  a  surface  tenant  during  his  tenancy  incloses  pieces 
of  land  from  the  adjoining  or  neighbouring  waste,  the  law 
presumes  that  he  has  done  so  for  the  benefit  of  his  landlord, 
so  as  to  make  the  encroachments  liable  to  be  delivered  over 
with  the  principal  holding  at  the  end  of  the  tenancy  (^7)  ;  and 
the  mere  circumstance  that  a  road  or  small  river  intervenes, 
or  that  the  inclosed  pieces  are  not  coterminous  with  the 
demised  premises,  will  not  be  sufficient  to  rebut  the  pre- 
sumption. Nor  will  the  consent  or  knowledge  of  the  land- 
lord do  so  (A). 

The  rule  will,  however,  not  apply  if  there  be  evidence  to 
shew  that  at  the  time  when  the  encroachments  were  made,  it 
was  clearly  intended  not  to  make  them  on  behalf  of  the 
landlord  (/) . 

How  minerals     rpj^^  minerals  in  a  waste  will  pass  by  the  general  words  of 

in  a  waste  i  i        i        •  i 

will  pass.       the  conveyance  of  a  manor,  although  neither  party  knew  or 
suspected  that  there  were  any  such  minerals  (k) . 

The  conveyance  of  a  manor  since  1881  includes  all  mines, 
minerals  and  quarries  appertaining  or  reputed  to  appertain 
thereto,  unless  a  contrary  intention  is  expressed  (/) .  The 
reason  for  this  enactment  is  to  meet  cases  where  the  minerals 
had  become  severed  from  the  manor,  and  once  severed  could 
not  be  re-united  to  it  (m). 


(/)  Tyrwhitt  v.  Wynne  (1832),  2 
B.  &  A.  554  ;  Lonsdale  v.  Bigg  (1857), 
26  L.  J.  Ex.  196. 

{g)  GaijfordY.  Moffatt  (1868),  L.  R. 
4  Ch.  App.  133  ;  Earl  of  Lisburn  ,v. 
Davies  (1866),  L.  R.  1  C.  P.  259  ;  35 
L.  J.  C.  P.  193  ;  13  L.  T.  795  ;  14 
W.  R.  333. 

(A)  Whitmorey.  Humphries  (1871), 
L.  R.  7  C.  P.  1  ;  41  L.  J.  C.  P.  43; 
25  L.  T.  496. 

(i)  Berney  v.  Bickmore  (1863),  8 


L.  T.  353.  See  Tabor  v.  Godfrey 
(1895),  64  L.  J.  Q.  B.  245,  as  to 
encroachments  on  landlord's  adjoin- 
ing land. 

{k)  A.-G.  Y.Eivelme  Hospital 
22  L.  J.  Ch.  846  ;  17  Beav.  366  ;  1 
W.  R.  523  ;  Hicks  v.  SalUtt  (1854), 
3  De  G.  M.  &  G.  784  ;  23  L.  J.  Ch. 
571  ;  2  W.  R.  173. 

{I)  Conveyancing  Act,  1881,  s.  6. 

[m)  Wolstenholme's  Conveyancing 
Acts,  7th  ed.  p.  29. 
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(B.)  Commons. 

"Wastes  of  the  manor,  to  the  soil  and  minerals  of  and  under  Distinction 
which  the  lord  is  entitled,  are  distinguishable  from  other  ^^astes  and 
lands  held  or  enjoyed  in  common.    The  various  kinds  are  commons, 
specified  in  the  Greneral  Inclosm^e  Act,  1845  {n),  as  lands 
which  may  be  inclosed  thereunder,  namely : — 

(1)  Lands  subject  to  any  rights  of  common  whatsoever,  The  various 

and  whether  such  rights  may  be  exercised  or  enjoyed  commonable 
at  all  times,  or  only  during  limited  times,  seasons,  lands, 
or  periods,  or  be  subject  to  any  susj)ension  or 
restriction  whatsoever  in  respect  of  the  time  of  the 
enjoyment  thereof. 

(2)  Gated  and  stinted  pastm-es — 

(a)  in  which  the  property  of  the  soil  or  of  some 
part  thereof  is  in  the  owners  of  the  cattle  gates,  or 
other  gates,  or  stints,  or  any  of  them ; 

(b)  in  which  no  part  of  the  property  of  the  soil 
is  in  the  owners  of  the  cattle  gates,  or  other  gates, 
or  stints,  or  any  of  them. 

(3)  Land  held,  occupied  or  used  in  common  either  at  all 

times,  or  during  any  time  or  season,  or  periodically, 
and  either  for  all  pm-poses  or  for  any  limited 
purpose,  and  whether  the  separate  parcels  of  the 
several  owners  of  the  soil  shall  or  shall  not  be 
known  by  metes  or  bounds,  or  otherwise  distin- 
guishable. 

(4)  Land  in  which  the  property  or  right  of  or  to  the 

vesture  or  herbage  during  the  whole  or  any  part  of 
the  year,  or  of  or  to  the  wood  or  underwood  thereon, 
is  separated  from  the  property  of  the  soil. 

(o)  Lot  meadows  and  other  lands  the  occupation  or  enjoy- 
ment of  the  separate  lots  or  parcels  of  which  is 
subject  to  interchange  among  the  respective  owners 
in  any  known  course  of  rotation  or  otherwise. 

If  the  Inclosure  Act,  under  which  some  or  any  of  the  fore-  Construction 

-P  T  1 

going  lands  are  inclosed,  provides  that  the  lord  of  the  manor  ^^ts.^ 
shall  be  entitled  to  all  the  mines  and  minerals  under  the 


c. 


(«)  8&9Vict.  0.  118,  s.  11. 
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(1)  Wastes. 


(2)  Gated  or 
stinted 
pastures : 
(a)  Where 
soil  vested  in 
owners  of  the 
cattle  gates. 


"Cattle  gate" 
defined. 


(b)  Gated  or 
stinted  pas- 
tures where 


lands  inclosed,  tliat  clearly  vests  them  in  him,  whether  or  not 
they  belonged  to  him  before  the  Act. 

If  it  merely  saves  the  rights  of  the  lord,  and  enacts  that 
he  shall  be  entitled  to  all  mines  and  minerals  (not  saying 
under  all  the  lands  inclosed)  in  as  full,  ample  and  beneficial 
manner  as  though  the  Act  had  not  been  passed,  that  opens 
up  the  question  as  to  whether  he  was  previously  entitled  to 
the  minerals  under  any  lands  other  than  the  open  wastes  of 
the  manor.  The  following  considerations  therefore  apply  in 
such  a  case,  as  also  where  any  of  the  under-mentioned  lands 
are  still  uninclosed. 

As  shown  above  (o),  the  lord  of  the  manor  is,  by  reason  of 
the  ownership  of  the  soil  being  vested  in  him,  entitled  to  the 
mines  and  minerals  in  and  under  lands  which  now  are,  or  at 
the  time  of  inclosure  were,  open  wastes.  It  may  be  that 
commoners  have,  along  with  the  lord,  the  limited  rights 
explained  above  (p)  ;  but,  generally  speaking,  the  minerals 
belong  to  the  lord  of  the  manor  and  are  only  workable  by 
him  or  his  lessees  or  licensees. 

In  some  cases  the  soil  of  gated  or  stinted  pastures  is  or 
was  (before  inclosui-e)  vested  in  the  various  owners  of  the 
cattle  gates  as  tenants  in  common  in  fee  {i.e.  absolutely)  in 
undivided  shares  corresponding  to  their  interest  in  the  surface, 
as  measured  by  the  number  of  cattle  they  have  or  had  a  right 
to  put  on.  In  this  case  the  mines  and  minerals  belong  or 
belonged  to  the  persons  entitled  to  rights  of  pasture  {q) . 

Generally  speaking,  cattle  gate  or  beast  gate  means  the 
ownership  of  an  undivided  share  in  the  soil,  coupled  with  an 
agreed  mode  of  enjoying  the  surface,  by  putting  thereon  so 
many  cattle,  in  common  with  the  cattle  of  the  other  owners 
of  the  remaining  undivided  shares  (r) . 

Frequently  a  cattle  gate  is  a  mere  right  of  common  for  so 
many  cattle  belonging  to  a  farm,  or  a  right  of  common  in 


(o)  Page  136,  ante. 

{p)  Page  142,  ante. 

[q)  Pochin  v.  Duncomhe  (1857),  1 
H.  &  N.  842  ;  15  W.  R.  354  ;  E.  v. 
Whixley  (1786),  1  T.  R.  137  (where 
it  was  held  that  a  lease  and  re- 
lease were  necessary  for  conveyance, 
thereby  importing  that  there  was  an 


interest  in  the  soil,  whereas  a  mere 
right  of  common  being  only  an  in- 
corporeal hereditament,  lay  in  grant 
only.  See  J.  Williams,  Rights  of 
Common,  p.  82). 

{r)  lb.  83.  In  Ramsey  v.  Cruddas^ 
[1893]  1  Q.  B.  233,  Esher,  M.  R., 
cited  Williams'  Rights  of  Common 
as  a  book  of  the  highest  value. 
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gross  for  so  many  cattle,  or  a  right  to  an  undivided  share  of  a  soil  vested  in 
several  pastm^e  (s)  ;  while  in  each  case  the  ownership  of  the  manor, 
soil  remains  in  the  lord  of  the  manor.  That  was  so  held  in 
a  case  where  the  cattle  gates  were  held  of  the  lord  as  cus- 
tomary estates  of  inheritance  upon  admission  in  the  manorial 
Court  and  payment  of  a  fine ;  and  neither  cattle  nor  sheep 
were  allowed  to  pastm^e  between  24th  April  and  26th  May. 
The  lord  had  always  exercised  the  exclusive  right  of  sporting, 
and  this  and  the  other  circumstances  were  taken  as  decisive 
that  the  soil  was  vested  in  the  lord  (t). 

A  common  "  field  "  is  a  very  different  thing  from  what  is  (3)  Common 
ordinarily  called  a  common.  What  are  ordinarily  called 
common  or  waste  grounds  are  open  pasture  lands  on  which 
the  tenants  of  a  manor  or  other  persons  have  a  right  to  put 
their  cattle  to  feed  ;  but  a  common  field  is  a  field  belonging  to 
numerous  oicners  (a). 

The  right  of  common  in  these  common  fields  was  some-  Common  of 
times  designated  as  common  of  shack  (v).    Common  of  this 
nature  arose  from  the  common  cultivation  by  the  township  or 
community  of  the  lands  which  were  marked  out  as  arable  by 
that  community  for  such  common  cultivation  {w) . 

The  minerals  under  arable  lands  which  are,  or  were  at  the 
time  of  inclosure,  commonable  "fields  "  of  this  description  belong 
to  the  owners  of  the  fields,  and  not  to  the  lord  of  the  manor. 
If  the  Inclosure  Act  does  not  contain  clear  words  giving  to 
the  lord  the  minerals  under  all  lands  (whether  wastes  or 
commonable  fields)  inclosed  pursuant  to  the  Act,  they  will 
not  pass  to  him  merely  by  reason  of  a  proviso  saving  his 
rights  to  mines,  for  that  saving  would  relate  solely  to  the 
minerals  under  the  wastes,  being  the  only  land  in  which  the 
ownership  of  the  soil  was  vested  in  the  lord  of  the  manor  (x). 

Where  a  man  merely  has  the  right  of  sole  or  several 
pasture,  vesture  or  herbage,  over  land,  this  is  only  an  incor-  ture^herbage, 
poreal  hereditament,  but  does  not  confer  any  ownership  in  vesture. 


(«)  Cox  V.  Glue  (1848),  5  C.  B. 
633;  17  L.  J.  C.  P.  162. 

{t)  Lonsdale  {Earl  of)  v.  Eigg 
(1857),  1  H.  &  N.  923  ;  26  L.  J.  Ex. 
196  (Bretherdale,  Westmoreland). 

(w)  J.  Williams  on  Rights  of  Com- 
mon, pp.  67,  72. 

I. 


(v)  Sir  Miles  Corbet's  Case  (1585), 
Coke,  7  Rep.  5. 

{w)  Williams,  p.  69. 

{x)  See  Grand  Union  Canal  Co.  v. 
Ashbg  (1861),  6  H.  &  N.  394;  30 
L.  J.  Ex.  203 ;  3  L.  T.  673  (Naseby 
Field). 
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(5)  Lot 
meadows. 


Lammas 
lands. 
Michaelmas 
meadows. 


the  soil.  Consequently,  lie  is  not  entitled  to  the  mines  and 
minerals  in  such  land  {y) . 

In  addition  to  the  arable  lands  possessed  by  each  community 
and  owned  in  severaltj^  by  its  several  members,  there  are,  or 
were  (before  in  closure),  not  unfrequently,  common  meadow 
or  pasture  lands  holden  by  lot  or  apportionment  during  the 
whole  or  part  of  the  year.  The  ownership  is  not  in  the 
lord,  but  in  the  whole  body  of  proprietors,  being  shifted 
among  them  by  means  of  a  yearly  rotation  the  course  of 
which  is  determined  by  drawing  lots.  Hence  they  are  called 
Lot  Meads,  or  Dole  Meadows,  or  (where  thrown  open  on 
1st  August)  Lammas  Meadows,  or  Micliaelmas  Fields  if  thrown 
open  on  or  about  llth  October  (c).  As  regard  minerals,  the 
same  considerations  which  apply  to  arable  lands  held  in  common 
are  also  applicable  to  these  Lot  Meadows  {a) . 

If  the  commonable  fields,"  gated  pastures,  or  lot  meadows 
are  held  of  a  manor  as  copyhold  {h) ,  and  there  is  nothing  in 
any  local  Inclosure  Act  to  alter  the  position  (c) ,  the  incidents 
of  copyhold  tenure  in  regard  to  minerals  {d)  may  (and  prob- 
ably will,  by  custom)  be  applicable  to  the  minerals  under  the 
commonable  fields,  gated  pastm^es,  or  lot  meadows. 


{y)  Co.  Litt.  4  b,  122a;  Stammehs 
V.  Bixon  (1806),  7  East,  200  ;  8  R.  R. 
612  ;  Coxy.  Glue  (1848),  5  C.  B.  533. 
Seei?.  V.  Warhivorth  (1813),  1  M.  & 
S.  473  ;  J.  Williams,  Eights  of 
Common,  pp.  18 — 21. 

{z)  Co.  Litt.  4  a,  48  b,  343  b;  24 
G-eo.  3,  c.  23  ;  Bridgman's  Opinion, 
12  Jur.  N.  S.  Ft.  2,  p.  103  ;  Pratt 
V.  Groomc  (1812),  15  East,  235  ; 
J.  Williams,  Rights  of  Common, 
p.  79  ;  Elton  on  Commons  (1868), 
p.  31.    Page  147,  ante. 

{a)  See  Fox  v.  Amherst  (1875), 
L.  R.  20  Eq.  403  ;  44  L.  J.  Ch.  666  ; 
Austin  V.  Amherst  (1877),  7  C.  D. 
789  ;  47  L.  J.  Ch.  467  ;  38  .L.  T. 
217  ;  26  W.  R.  312. 

{b)  Lonsdale  v.  Eigg  (1857),  1  H.  & 
N.  924  ;  26  L.  J.  Ex.  196  ;  5  W.  R. 
355. 

(c)  See  Fochin  v.  Duncomhe  (1857), 
1  H.  &  N.  842. 

{d)  See  page  124,  ante.  On  the 
question  of  Support  Inclosure  Acts 
have  come  into  question  in  the  fol- 
lowing cases,  as  to  which  see  post. 


Chapter  V.  (Support) : — Haines  v. 
Roberts  (1857),  7  E.  &  B.  625;  25 
L.  J.  Q.  B.  353  ;  27  L.  J.  Ex.  49  ;  5 
W.  R.  631  (West  Bromwich,  Staffs.) ; 
Stourbridge  Navigation  Co.  v.  Budley 
(1861),  30  L.  J.  Q.  B.  108 ;  3  L.  T. 
449  ;  9  W.  R.  158  ;  Buccleuch  {Duke) 
V.  Wakefield  (1870),  L.  R.  4  H.  L. 
377  ;  39  L.  J.  Ch.  441  ;  23  L.  T.  102 
(Kirkby  Ireleth,  &c.,  Lanes.) ;  Blackett 
V.  Bradley  (1862),  31  L.  J.  Q.  B.  65  ; 
Aspden  v.  Seddon  (1875),  L.  R.  10  Ch. 
App.  397  ;  Gill  V.  Bickinson  (1880), 
49  L.  J.  Q.  B.  262  (both,  Hamsterley, 
Durham);  Lovey.  Bell  {l%M),b2>lj.  3. 
Q.  B.  257  ;  L.  R.  9  App.  Cas.  292  ; 
61  L.  T.  1  ;  32  W.  R.  725  (Elvet, 
Durham) ;  Benfieldside  L.  B.  v.  Consett 
Co.  (1878),  47  L.  J.  Q.  B.  491  ; 
Consett  Co.  v.  Ritson  (1889),  22 
Q.  B.  D.  318,  702  ;  also  in  Divisional 
Court,  60  L.  T.  360  ;  53  J.  P.  373 
(both,  Lanchester,  Durham);  Bellw. 
Budley,  [1895]  1  Ch.  182  ;  64  L.  J. 
Ch.  291;  72  L.  T.  N.  S.  14;  43 
W.  R.  122  (Kings winford.  Staffs.); 
Chapman  v.  (1883),  47  L.  T.  705 
(Barnsley) . 
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(6.)  Lands  inclosed  under  Inclosure  Acts. 

In  construing  an  Inclosure  Act,  the  Court  will  look  to  the  Construction 
entire  Act,  vieT^ing  it  as  a  parliamentary  contract,  and  having  ^^^g^ 
regard  to  the  circumstances  under  which,  and  the  purposes 
for  which,  it  was  made  {e) .  Where  mines  and  minerals  are 
excepted  the  Act  is  equivalent  to  a  deed  of  conveyance  to  the 
allottees  of  the  several  allotments,  reserving  to  the  lord  the 
mines  and  minerals  (/). 

The  intention  of  the  parties  is  the  governing  principle  of 
construction,  such  intention  being  collected  from  the  words 
of  the  Act  (g),  and  terms  of  art  will  not  override  popular 
language  if  the  sense  in  which  the  words  are  used  appears 
from  the  context  (/<).  -Where  a  series  of  Acts  deals  with 
lands  to  be  inclosed  or  improved,  and  the  earliest  reserves 
mines  and  minerals  to  the  lord  of  the  manor,  while  the  latest 
vests  all  the  lands  in  other  persons,  but  contains  no  reference 
to  minerals,  and  gives  the  lord  no  compensation  for  them, 
then,  the  exception  of  minerals  in  the  earliest  Act  must  be 
read  into  the  latest,  on  the  ground  that  there  was  no  intention 
to  pass  minerals  (z).  The  successive  Acts  must  be  treated 
"  all  together  as  successive  chapters  of  one  book"  (/). 

Inclosure  Acts  usually  contain  a  clause  saving  certain  Saving  rights 
rights  of  the  lord  of  the  manor.    If  mines  and  minerals  are  manor 
not  expressly  or  impliedly  reserved  they  vest  in  the  allottees 
as  part  of  the  soil  of  the  waste,  and  where  certain  exceptions 
are  made,  not  including  minerals,  that  strengthens  the  con- 
struction that  minerals  are  not  reserved  (^) . 

The  exception  of  merely  incorporeal  hereditaments,  such  as 
seigniories,  rents,  royalties,  is  not  in  itself  sufficient  to  cover 
mines  and  minerals,  which  are  part  of  the  soil  (/). 

The  reservation  of  mines  and  minerals  in  favour  of  the  Reservation: 
lord  of  the  manor  may  be  either  in  express  terms  (/t),  or  by  or  implied, 
necessary  implication,  as  where  the  Act  provides  that  the 

(e)  Hugh  Hill  arguendo^  Rosse  v. 
Wainman  (1845),  15  L.  J.  Ex.  67, 
70. 

(/)  Per  Martin,  B.,  in  Mickle- 
thwait  V.  Winter  (1851),  6  Ex.  644  ; 
20  L.  J.  Ex.  313,  317. 


(y)  Townley  v.  Gibson  (1788),  2 
T.  R.  701,  705;  1  R.  R.  600. 

{h)  Per  Coleridge,  J.,  in  Eivald  v. 
Graham  (1856),  26  L.  J.  Ex.  97. 

(i)  Gladstone  v.  Potts  (C.  A.)  (1901), 
Times,  20  Nov. 

{k)  Eosse  V.  Wainman^  above. 
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Son.' 


Effect  of  pre- 
vious usage. 


Minerals, 
how  inter- 
preted. 


lord  shall  make  compensation  for  damage  done  in  getting  and 
carrying  away  minerals  (/). 

Wliere  mines  and  minerals  are  expressly  or  impliedly 
referred  to,  a  reservation  thereof  to  the  lord  will  be  upheld 
notwithstanding  that  the  Act  purports  to  make  a  specific 
allotment  of  surface  to  him  "  in  lieu  of  and  in  full  compen- 
sation for  his  right  and  interest  in  and  to  the  soil  of  the  said 
waste  lands  "  (in). 

In  such  a  case  soil "  is  equivalent  to  "  surface,"  there 
being  a  clear  indication  of  intention  to  except  minerals.  And 
where  this  intention  is  clear,  the  reservation  of  minerals  in  a 
local  Act  will  prevail  against  that  provision  of  the  General 
Inclosure  Act,  1801  (w),  under  which  the  commissioners  may 
sell  lots  to  pay  expenses  and  convey  same  in  fee  simple  free 
from  all  common  and  other  rights  (o).  Provided  there  be  a 
clear  indication  of  intention  to  reserve  mines  and  minerals  to 
the  lord,  that  intention  will  not  be  defeated  merely  because 
the  language  of  the  reservation  is  more  strictly  applicable  to 
purely  seigniorial  rights,  such  as  the  right  to  hold  manorial 
courts 

Where  mines  and  minerals  within  or  under  the  lands 
inclosed  are  expressly  or  impliedly  reserved  to  the  lord  in  as 
full  and  ample  a  manner  as  if  the  Act  had  not  been  passed, 
then  on  its  being  shown  that  before  the  Act  he  or  his  lessees 
had  been  accustomed  to  dig  stone  by  open  quarrying  in  the 
waste  lands,  this  right  will  be  preserved  to  the  lord  {q).  It 
is  not  essential  that  the  lord's  anterior  rights  should  be  recited 
in  the  Act.    It  is  sufficient  if  they  in  fact  existed  {q). 

The  word  "minerals"  will  not  be  limited  to  substances 
containing  metals,  but  must  be  understood  in  its  ]3roper 
sense,  including  all  fossil  bodies  dug  out  of  mines,  quarries, 
or  places  where  anything  is  dug  [q) . 


(/)  Michletlncait  v.  Winter  (1851), 
20  L.  J.  Ex.  313  ;  6  Exch,  644 
(Ardsley  Common,  in  parish  of  Dar- 
field,  Yorkshire). 

{m)  Pretty  Y.  Solly  (1859),  26  Beav. 
606. 

{n)  41  Geo.  3,  c.  109,  s.  32  ;  and 
see  ss.  40  and  44. 

(o)  Wahejield  v.  Buccleuch  (1870), 
L.  R.  4  H.  L.  377  ;  39  L.  J.  Ch.  441  ; 
23  L.  T.  102  (Kirkby  Ireleth,  &c., 


Dalton,  Lancashire — Inclosure  Act, 
1  &  2  Geo.  4,  c.  10). 

{p)  Eivaldv.  Graham  {1^5^),  Jj.'R. 
7  H.  L.  C.  331  ;  29  L.  J.  Ex. 
88  (Bailey  Hope,  Nichol  Forest, 
Cumberland) . 

{q)  Rosse  v.  JFainman  (1845),  15 
L.  J.  Ex.  67  (Shipley,  Yorkshire 
Inclosure  Act,  55  Geo.  3) ;  Mickle- 
thwait  V.  Winter  (1851),  20  L.  J.  Ex. 
313. 
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It  must  be  remembered  that  before  inclosure  tbe  soil  of  the  '^^^^^^^^^^  ^ 
waste  is  almost  invariably  vested  in  the  lord  as  freehold  (r) ; 
therefore,  upon  inclosure,  unless  the  Act  clearly  enacts  that 
allotments  made  to  persons  in  respect  of  copyhold  tenements 
shall  be  of  copyhold  or  customary  tenui-e,  they  will  be 
freehold  (s). 

The  inclosed  lands  may  be  freehold,  although  the  devolution 
is  to  follow  that  of  a  copyhold  tenement  in  respect  of  which 
the  same  were  allotted  (t) .  Should  the  waste  happen  to  be 
of  copyhold  tenure  prior  to  the  inclosure,  and  the  Act  does 
not  convert  the  allotments  into  freehold,  they  would,  it  seems, 
continue  to  be  copyhold  with  all  the  incidents  pertaining  to 
that  tenure  (ic) . 

If  lands,  part  of  a  waste,  are  granted  to  copyholders  in 
severalty  in  fee  simple,  they  are,  when  inclosed,  of  freehold 
tenure  (v) .  The  lord  of  a  manor  will  not  be  entitled  to  the  Lord  not 
mines  and  minerals  under  lands  allotted  under  an  Inclosure 
Act,  unless  he  was  entitled  to  dig  for  minerals  before  the  Act, 
and  it  contains  an  express  or  implied  reservation  in  his  favour ; 
nor  will  he  be  entitled  to  the  mines  if  they  were  leased  at  the 
time  of  the  passing  of  the  Act  and  the  lessee  was  not  com- 
pensated thereunder  {ic) .  The  lord  will,  of  coiu-se,  not  be 
entitled  if  the  Act  clearly  provides  that  the  mines  and 
minerals  shall  not  belong  to  him. 

Unless  minerals  are  clearly  excepted  in  favour  of  the  lord 
of  the  manor,  the  soil  (including  minerals)  is  taken  out  of  the 
lord  and  vested  in  the  allottees,  even  in  the  case  where  an 
allotment  is  made  to  churchwardens  and  overseers  in  trust  for 
the  parish,  for  the  exercise  of  rights  of  turbary  . 

But  where  land  is  awarded  to  the  lord  of  the  manor  in 
trust  to  allow  commoners  to  use  it  as  a  turf  common,  this  not 


(r)  Townley  v.  Gibson  (1788),  2 
T.  R.  701. 

(s)  Doe  di.  Lowes  Y.  Davidson  (1813), 
2  M.  &  S.  175,  and  especially  judg- 
ment of  Bayley,  J.,  p.  190  (Ripley, 
Northumberland) . 

{t)  Doe  d.  Sweeting  v.  Hellard 
(1829),  9  B.  &  Cr.  789  (North  Curry, 
&c.,  Somerset). 

(m)  See  Fochin  v.  Dimcombe  (1857), 
1  H.  &  N.  842;  15  W.  R.  354  ; 


Portland  v.  Hill  (1866),  2  Eq.  765, 
771 ;  35  L.  J.  Ch.  555. 

[v)  Revellv.  Jodrell  (1788),  2  T.  E. 
414  ;  1  R.  R.  506  (Duffield  and 
Belper,  Derbyshire). 

[w)  Townley  v.  Gibson  ;  Ewart  v. 
Graham,  ubi  supra  (per  Wight- 
man,  J.). 

{x)  Simcoe  v.  Pethiclc,  [1898]  2 
Q.  B.  555. 
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Mines  and 
minerals 
apart  from 
soil. 


Interference 
by  lord. 


The  Inclosure 
Acts. 


Notice. 


Consent  of 
Board  of 
Agriculture 
required  for 
inclosure 
against 
common  of 
pasture. 


exhausting  the  entire  beneficial  interest,  it  does  not  divest  the 
lord  of  his  ownership  of  the  soil  (.r) . 

An  Inclosure  Act,  while  reserving  mines  and  minerals  to 
the  lord,  may  give  the  soil  (exclusive  of  mines  and  minerals) 
to  the  allottees  {y) , 

The  Inclosui-e  Commissioners  (now  Board  of  Agriculture) 
have  power  to  sever  mines  and  minerals  from  the  surface  on 
making  their  provisional  order  (s),  and  so  have  the  Commis- 
sioners under  a  local  Inclosure  Act  on  making  their  award 
with  the  consent  of  the  landowners  {a) . 

If  the  lord  of  a  manor,  or  any  one  claiming  under  him, 
interferes  with  the  rights  of  the  allottees  of  lands  inclosed 
under  an  Inclosui'e  Act,  he  may  be  restrained  by  in- 
junction {h). 

For  many  inclosures  a  special  Act  of  Parliament  was 
obtained,  and  some  incorporate  the  general  provisions  of  the 
Inclosure  Consolidation  Act,  1801  (c)  ;  but  the  Inclosure  Acts, 
1845  to  1882,  have  provided  machinery  of  a  less  costly 
character,  and  inclosure  can  now  be  effected  by  Provisional 
Order  of  the  Board  of  Agriculture,  confirmed  by  Act  of 
Parliament  brought  in  by  that  Department. 

Except  in  the  case  of  commons  or  wastes  whereon  the 
rights  of  common  are  vested  solely  in  the  lord  of  the  manor, 
any  person  intending-  to  inclose  or  approve  a  common  or  part 
of  a  common,  otherwise  than  under  the  Commons  Act,  1876, 
must  give  three  months'  notice  in  two  or  more  of  the  prin- 
cipal local  newspapers  {d). 

An  inclosure  or  approvement  of  any  joart  of  a  common, 
purporting  to  be  made  under  the  Statute  of  Merton  and  the 
Statute  of  Westminster  the  Second,  or  either  of  such 
statutes  (e),  is  not  valid  unless  made  vdth  the  consent  of  the 


{x)  A.-G.  V.  Meyriclc,  [1893]  A.  C. 
1 ;  62  L.  J.  Ch.  313  ;  68  L.  T.  174  ; 
57  J.  P.  212. 

{y)  Robinson  v.  Wray  (1866),  L.  R. 
1  C.  P.  490  ;  14  L.  T.  434  ;  Devon- 
shire (Dh/cc)  v.  O'Connor  (1890),  24 
Q.  B.  D.  468  ;  59  L.  J.  Q.  B.  206  ; 
62  L.  T.  917  ;  38  W.  R.  420. 

(z)  Musgrave  v.  Foster  (1871),  L.  R. 
6  Q.  B.  590;  40  L.  J.  Q.  B.  207 
(Kuaresdale  Inclosure  Act,  1853). 


{a)  Rowbotham  v.  Wilson  (1860), 
8  H.  L.  Cas.  348 ;  30  L.  J.  Q.  B. 
49  ;  2  L.  T.  N.  S.  642  (Bedworth, 
Warwickshire). 

{b)  See  Ackroyd  v.  Briggs  (1865), 
13  L.  T.  521 ;  14  W.  R.  25. 

{c)  41  Geo.  3,  c.  109. 

{d)  Commons  Act,  1876,  s.  31. 

{e)  These  only  apply  to  common  of 
pasture. 
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Board  of  Agriculture,  who  are  to  proceed  as  under  the 
Commons  Act,  1876  (/). 

A  district  council  may,  with  the  consent  of  the  county  District 
council,  take  action  with  a  view  to  protect  commons  {g). 

Unless  the  Provisional  Order  declares  that  the  right  or  How  lord's 
interest  of  the  lord  in  the  lands  to  he  inclosed  has  heen  vMed^for.^^" 
estimated  exclusively  of  his  right  or  interest  in  all  or  any  of 
the  mines,  minerals,  stone  and  other  substrata  thereunder, 
then  there  may  he  reserved  to  the  lord  rights  and  easements 
for  working  the  same,  subject  to  compensation  for  damage 
to  the  surface  (Ji), 

Where  part  of  the  land  to  be  inclosed  is  set  apart  as  a  How  minerals 
regulated  pasture,  and  the  remainder  is  allotted  in  severalty,  ^f^^.  ^ 
the  minerals  may  be  directed  to  go  with  the  respective  por- 
tions, and  held  in  like  manner  {i). 

Where  mines  are  held  separately  from  surface,  and  are  not 
compensated  for  on  the  inclosure,  or  where  they  are  leased 
separately  from  the  surface,  they  are  not  to  be  affected  by 
the  inclosure  {j). 

The  Provisional  Order  may  reserve  to  the  lord  rights  of  Mining- 
way  and  other  easements,  and  liberty  to  make  railways,  &c. 
for  working  and  carrying  away  the  minerals  under  the 
inclosed  or  other  lands,  and  whether  within  or  not  within  the 
manor  {k) . 

Where  minerals  are  excepted  to  the  lord,  the  Provisional  Surface 
Order  is  to  state  whether  surface  powers  are  reserved  also 
with  or  without  liability  to  make  compensation,  pursuant  to 
agreement  to  be  embodied  in  the  award. 

Where  minerals  are  reserved  with  right  to  enter  and  work, 
the  Act  specifies  numerous  and  ample  liberties  which  may  be 
exercised,  including  alteration  of  course  of  streams,  and 
construction  of  railroads.  Damages  are  to  be  assessed  by 
justices  and  levied  by  rate  and  recovered  by  distress  (/). 

Where  an  Inclosure  Act  reserves  to  the  lord  of  the  manor 
all  mines  under  the  allotted  waste  or  common  in  as  full, 

(/)  Law  of  Commons  Amendment  (i)  lb.,  s.  96. 

Act,  1893  (56  &  67  Vict.  c.  57).  ij)        gs.  98  116 

(y)  Commons  Act,  1876,  s.  8;  Local  n\  t    i    *     'a       ioki  /^  a   q  ir 

Government  Act,  1894  (56  &  57  Vict.  ^^^}  Inclosure  Act,  1851  (14  &  15 

~  -                 ^  Vict.  c.  53),  8.  9. 


c.  73),  8.  26. 


(A)  Inclosure  Act,  1845  (8  &  9  Vict.  [l)  Inclosure  Act,  1859  (22  &  23 
c.  118),  8.  76.  Vict.  c.  43),  ss.  1—7. 
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ample,  and  beneiicial  manner  as  if  tiie  Act  had  not  been 
made,  and  provides  for  compensation  for  damage  and  spoil  of 
ground  to  be  made  to  tbe  person  in  possession  at  the  time  of 
damage,  tbe  lessees  of  tbe  lord  of  tbe  manor  may  exercise, 
upon  any  land  allotted  from  tbe  common,  all  sucb  powers  as 
are  reasonably  sufficient  to  enable  tbem  to  dig  and  carry 
away  tbe  minerals,  and  in  particular  to  dig  pits  or  to  use 
existing  pits,  to  fix  machinery  for  draining  and  drawing,  and 
to  erect  buildings  for  tbe  protection  and  effectual  working  of 
tbe  machinery.  Tbe  pits,  &c.  may  be  used  not  only  for 
getting  tbe  minerals  in  tbe  particular  allotment,  but  also 
those  under  any  part  of  the  inclosed  common  {m). 

Where  lessees  bad  sunk  pits  and  erected  buildings,  and 
subsequently  entered  into  an  agreement  with  the  owner  of 
the  allotment  on  which  they  were  placed  for  the  tenancy 
thereof,  it  was  held  that  they  might  use  the  pits  and  build- 
ings after  the  expiration  of  the  agreement.  If  they  had 
erected  the  buildings  during  the  continuance  of  the  agree- 
ment, the  Court  would  have  restrained  the  use  thereof  after 
the  expiration  of  the  agreement,  on  the  ground  that  while  the 
Act  gave  power  to  erect  buildings,  it  did  not  authorize  the 
mine  owner  to  use  existing  buildings  belonging  to  the  surface 
owner,  as  these  would  have  been  (n). 

The  Commons  Act,  1876  (o),  gives  the  Inclosure  Commis- 
sioners (now  the  Board  of  Agriculture)  powers  for  the  regula- 
tion or  inclosure  of  commons,  and  for  the  adjustment  of 
rights "  in  respect  thereof,  including  the  determination  as 
respects  any  common  (whether  it  is  or  is  not  waste  land  of  a 
manor  as  defined  by  sect.  37),  of  the  rights  and  obligations 
of  the  lord  of  the  manor,  severalty  owners,  or  other  persons 
entitled  to  the  soil  of  such  common,  and  any  rights  or 
disputes  relating  to  rights  in  the  soil  or  otherwise  (p). 

Information  is  to  be  furnished  to  the  Board  of  Agriculture, 
and  the  Provisional  Order  made  by  them  is  to  contain  provi- 
sions with  respect  to  the  allotraent  or  compensation  to  the 
lord  of  the  manor,  and  reservations  in  favour  of  lessees 


Hayles  v.  Pease  and  Fcrlncrs, 
Ltd.,  [1899]  1  Ch.  567  ;  80  L  T.  220 
(Sunny side  Colliery,  Durham. 

(w)  lb.;  and  see  Ellis  v  Bromley 


Local  Board  (1876),  45  L.  J.  Ch. 
763  ;  35  L.  T.  182  ;  24  W.  R.  716. 

(o)  39  &  40  Vict.  c.  56. 

{p)  Sect.  4. 
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and  persons,  other  than  the  lord,  interested  in  mineral 
property,  and  the  order  is  not  to  be  passed  unless  the  lord 
of  the  manor  or  the  majority  of  the  persons  interested  in  the 
manor  consent,  or  unless  persons  representing  at  least  two- 
thirds  in  value  of  such  interests  in  the  common  as  are  affected 
bj  the  order  consent  thereto  (q) . 

If  a  person  is  interested  in  respect  of  brick-earth  he  is  to 
be  taken  into  account,  notwithstanding  that  "  minerals  "  are 
not  affected,  for  if  the  brick- earth  practically  forms  part  of 
the  surface  it  is  distinguishable  from  minerals "  for  this 
purj)ose  (r). 

Where  a  piece  of  land  thirty  feet  wide  was  allotted  for  a  Encroach- 
road,  and  a  person  for  twenty  years  (now,  twelve  years  would 
be  enough)  ploughed  and  planted  cabbages  on  twenty-two 
and  a-half  feet  of  it,  leaving  seven  and  a-half  feet  only  for 
roadway,  it  was  held  that  this  ousted  the  title  of  the  lord  of 
the  manor  to  the  strip  of  twenty-two  and  a-half  feet  wide, 
and  vested  the  minerals  thereunder  in  the  encroaoher.  For 
this  purpose  it  is  not  indispensable  that  there  should  be 
inclosure  by  fences,  the  adverse  user  is  enough  (s) . 

Where  lands  shall  have  been  inclosed  by  encroachment  or 
otherwise  for  more  than  twenty  years,  then  without  consent 
they  cannot  be  made  allottable,  and  the  inclosure  award  shall 
not  prejudice  any  title  to  the  same,  or  to  the  minerals  or 
substrata  under  the  same  (t). 

Where  an  exchange  shall  be  made  of  lands  not  subject  to  Exchanges, 
be  inclosed,  or  of  lands  subject  to  be  inclosed  as  to  which  no 
proceedings  for  inclosure  shall  be  pending,  the  Board  of 
Agriculture  may  except  out  of  the  exchange  the  mines  or 
minerals  under  the  land  given  by  both  or  either  of  the 
pai-ties,  with  incidental  or  auxiliary  rights  and  easements,  and 
(whether  or  not  the  mines  and  minerals  are  reserved)  such 
rights  of  way  or  other  easements  as  the  parties  may  have 
agreed  on  {u). 

{q)  Sect.  12.  (s)  Seddon  v.  Smith  (1877),  36  L.  T. 

(r)  Churchy.  Inclosure  Commissioners      168;  Joshua  Williams  on  Rights  of 
(1862),  11  C.  B.  N.  S.  664  ;  31  L.  J.      Common  (1880),  p.  152. 
C.P.201;  8  Jut.  N.  S.  893,  decided         /,n  t    i  a  ^    iq.^t         r  •,  i 

on  sect.  27  of  Inclosure  Act,  1845,      ^M)  ^^fosuve  Act,  1847  (10  &  11 
repealed  by  sect.  34  of  the  Commons      ^      ^'  ^' 
Act,  1876.  (u)  Sect.  4. 
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Dealings  "with 
Crown  lands. 


Lease 
conditions 


Easements 
for  mining 
purposes. 


Determining 
rights  of 
Crown. 


Title  under 


(6.)  Crown  Lands,  Mines  Royal,  and  Crown 
Minerals. 

Crown  Lands. 

By  the  Crown  Lands  Act,  1829  (a),  the  Commissioners  for 
Woods,  &c.  are  empowered  to  lease  (^),  sell  (c),  purchase  (d), 
or  exchange  (e)  Crown  lands. 

Under  the  1829  Act  the  term  was  not  to  exceed  thirty-one 
years,  but  by  the  Crown  Lands  Act,  1873  (/),  the  Commis- 
sioners for  Woods,  &c.  may,  with  the  consent  of  the 
Treasury,  lease  any  mines  or  minerals  (not  being  gold  or 
silver)  for  not  more  than  sixty-three  years  from  the  date  of 
the  lease  or  agreement,  or  by  way  of  extension  of  an  existing 
lease.  The  lease  may  reserve  either  an  annual  rent  in 
money,  or  a  rent  ]3artly  in  money  and  partly  in  kind,  or  a 
rent  or  duty  upon  the  quantity  or  value  of  the  produce,  and 
with  the  approval  of  the  Treasury  a  fine  or  premium  may  be 
received  in  addition  to  the  rent  (g). 

Licences  may  also  be  granted  for  working  coal  and 
minerals,  or  for  the  making  of  an  underlease,  assignment  or 
other  disposition  of  the  leasehold  interest  (g). 

The  provisions  of  the  Copyhold  Act,  1894,  relating  to  the 
grant  of  easements  to  a  lord  of  a  manor  for  mining  purposes, 
extend  to  manors  and  lands  vested  in  the  King  in  right  of  the 
Crown,  or  of  the  Duchy  of  Lancaster,  and  also  extend  to  enfran- 
chisement of  land  held  of  a  manor  vested  in  the  King  (h) . 

If  the  rights  of  the  sovereign  are  involved  in  an  action,  as 
where  a  copyholder  and  terre  tenant  dispute  the  right  of  a 
licensee  from  the  Queen  to  work  mines  in  a  manor  belonging 
to  the  Crown,  the  Attorney- General  can  have  the  rights  of 
the  Crown  declared,  and  can  obtain  an  injunction  to  restrain 
the  action  meanwhile  (i). 

The  Crown  can  acquire  title  to  lands  and  minerals  under 


(«)  10  Geo.  4,  c.  50. 
{b)  Sects.  22,  23,  27,  33. 

(c)  Sects.  35,  59. 

(d)  Sect.  52. 

(e)  Sects.  42  et  seq.  As  to  the 
private  estates  of  the  Crown,  see 
25  &  26  Vict.  c.  37. 

(/)  36  &  37  Vict.  0.  36,  s.  4. 


{g)  10  Geo.  4,  c.  50,  s.  33.  See 
Crown  Lands  Act,  1894  (57  &  58  Vict, 
c.  43),  as  to  application  of  income 
from  mines  ;  Crown  Lands  Act,  1866 
(29  &  30  Vict.  c.  62),  s.  3. 

[h)  57  &  58  Vict.  c.  46,  ss.  24,  98. 

(«)  A.-G.  V.  Barker  (1872),  L.  R. 
7  Ex.  177  ;  41  L.  J.  Ex.  57 ;  26 
L,  T.  34  ;  20  W.  R.  509. 
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the  Statute  of  Limitations,  and  can  recover  damages  for  statutes  of 
wi'ongful  working  of  coprolites  or  other  minerals  (A) . 

The  prerogative  right  of  the  Crown  to  gold  and  silver  Crown  grant 
found  in  mines  will  not  pass  under  a  grant  of  land  from  the  "^i^®^- 
Crown  unless  the  intention  that  it  shall  so  pass  is  expressed 
by  apt  and  precise  words  (/). 


Gold  and  Silver  Mines. 

At  common  law,  and  in  the  absence  of  a  grant  disposing  Mines  royal : 
of  it,  all  gold  and  silver  occurring  in  any  mine  in  England,  U^er^^^ 
Ireland  or  Wales  belong  exclusively  to  the  Crown  ;  and  this 
rule  applies  to  mines  which  are  worked  simply  as  gold  or 
silver  mines ;  without  licence  from  the  Crown  such  mines 
cannot  be  worked  by  a  subject,  even  though  they  are  on  his 
own  land  {m). 

The  statutes  1  Will.  &  M.  c.  30,  and  5  Will.  &  M.  c.  6, 

secure  to  the  subject  the  right  to  work  the  copper,  tin,  iron, 
or  lead  ores  in  his  soil  notwithstanding  that  a  small  quantity 
of  gold  or  silver  is  contained  in  such  ores  {n). 

They  also  secure  to  the  Crown  all  the  gold  and  silver  con- 
tained in  copper,  tin,  iron,  or  lead  ores  if  the  Crown  choose  to 
take  it  after  being  cleaned  and  made  ready  for  sale,  paying 
to  the  subject  the  statutory  prices  for  the  copper,  tin,  iroD, 
or  lead  associated  with  the  precious  metals  [o) .  But  these 
statutes  do  not  apply  where  base  metals  are  mingled  with 
gold  or  silver  in  such  trivial  quantities  that  the  base  metals 
alone  are  not  worth  working  {p) . 

In  Scotland  gold  and  silver  in  mines  do  not  belong  to  the 
King,  but  the  subject  is  bound  to  render  to  the  Crown  one- 
tenth  part  of  the  produce  {q) . 

A  mine  royal  may  be  granted  away  by  express  words  or 


[h)  A.-G.  V.  Tomline  (1880),  15 
C.  D.  150;  43 L.  T.  486. 

(0  Woolhy  V.  A.-G.  of  Victoria 
(1877),  L.  R.  2  App.  Gas.  163;  46 
L.  J.  P.  C.  18;  36  L.  T.  121  ;  25 
W.  R.  852. 

(m)  Ca^e o/Jtfwes  (1568),  1  Plowden, 
310,  336. 

(n)  A.-G,  V.  Morgan,  [1891]  1  Ch. 


432;  64  L.  T.  403. 

(o)  5  Will.  &  Mary,  c.  6  ;  55  Geo.  3, 
c.  134. 

{p)  A,-G.y.  Morgan,  above, ■which 
case  see  as  to  the  law  antecedent  to 
the  statutes  of  William  and  Mary 
and  on  the  subject  generally. 

(q)  Act  of  1592,  c.  12;  Thomson's 
Acts,  iii.  556. 
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apt  and  precise  language (r).    The  word  "mines"  is  suffi- 
cient, but  it  will  be  limited  to  base  mines  if  there  are  mines 
of  base  as  well  as  precious  metals  (-s). 
SndJof'^  It  is  doubtful  whether  the  Crown  can  enter  the  lands  of  a 

subject.         subject  for  the  pm-pose  of  digging  gold  or  silver  (t). 


Crown  Manorial  Minerals. 


Waste  lands 
in  Wales. 


Customary- 
lands  in  Isle 
of  Man. 


Duchy  of 
Cornwall 


Minerals 
under  sea- 
shore in 
Cornwall. 


In  Wales  there  are  various  waste  lands  which  are  subject 
to  rights  of  common  called  sheepwalks.  Notwithstanding 
such  common  rights  over  the  surface  the  mines  and  minerals 
belong  to  the  Crown  (ii) . 

In  the  Isle  of  Man  the  Crown  is  entitled  to  work  mines  and 
minerals  in  the  customary  lands,  subject  to  the  concurrent  but 
limited  right  of  the  customary  tenants  to  dig  and  dispose  of 
sand  and  clay  within  their  tenements  {x)  ;  but  the  lessees  of 
the  minerals  are  liable  to  pay  compensation  for  damage  caused 
to  crops  or  by  surface  operations,  or  by  drying  up  wells,  but 
it  is  not  certain  whether  the  lessee  can  let  down  the  surface, 
or  is  liable  for  subsidence  damage  {y). 

In  certain  manors  belonging  to  the  Duchy  of  Cornwall 
mines  and  minerals  and  mining  rights  are  regulated  by 
statute,  to  which  reference  should  be  made  (s). 

Mining  leases  can  be  granted  by  the  Duchy  of  Cornwall 
for  any  term  not  exceeding  thirty-one  years,  and  sales,  en- 
franchisements, exchanges  and  building  leases  can  be  made  («). 

All  minerals  under  the  sea -shore  and  other  places  below 
high-water  mark,  in  Cornwall,  are  vested  in  the  Duke  of 
Cornwall,  whether  adjacent  to  the  duchy  possessions  or  not ; 


(r)  Case  of  Mines  (1568),  1  Plow. 
336;  Woolley  v.  A.-G.  of  Victoria 
(1877),  2  App.  Cas.  163. 

(s)  A.-G.  of  British  Columbia  v. 
A.-G.  of  Canada  (1889),  14  App.  Cas. 
295. 

{t)  Lyddaly.  Weston  (1739),  2  Atk. 
19  (No)  ;  Seaman  v.  Vaudrey  (1810), 
16  Ves.  393  (Yes). 

(m)  A.-G.  V.  Meveley  (1864),  Sir  W. 
W.  Karslake's  printed  report. 

[x)  Ballacorkish  Mining  Co.  v.  Har- 
rison (1873),  L.  R.  5  P.  C.  49  ;  43 
L.  J.  P.  C.  19  ;  29  L.  T.  658  ;  A.-G. 
V.  Mylchreest  (1879),  4  App.  Cas. 


294  ;  48  L.  J.  P.  C.  36 ;  40  L.  T, 
764. 

[y)  Great  Laxey  Mining  Co.  v. 
Clague  (1878),  4  App.  Cas.  115  ;  Wil- 
liams V.  Groucott  (1863),  4  B.  &  S. 
149 ;  Ballacorkish  Co.  v.  Harrison, 
above. 

(z)  7  &  8  Vict.  c.  105,  ss.  53  etseq.; 
11  &  12  Vict.  c.  83.  Also  see  the 
great  case  of  Mowe  v.  Brenton  (1828), 
8  B.  &  Cr.  737  ;  and  Crease  v.  Barrett 
(1833),  1  C.  M.  &  R.  919. 

(«)  26  &  27  Vict.  c.  49,  s.  21  etseq.  ; 
lb.  ss.  3,  22,  41 ;  56  &  57  Vict.  c.  20  : 
and  see  7  &  8  Vict.  o.  105. 
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all  minerals  below  low-water  mark  adjacent  to  the  county  of 
Cornwall  are  vested  in  the  Crown,  and  can  be  worked  through 
the  lands  of  the  duchy  by  the  King  or  his  lessees  (h) . 

The  Crown  is  also  entitled  to  mines  and  minerals  in  the  Forest  of 
Forest  of  Dean  and  the  Hundred  of  St.  Briavels,  Grloucester- 
shire,  subject  to  the  rights  of  free  miners ;  to  mines  and  Tin  mines  in 

,    .  .  •  n        1  -r\  i  •    x  Cornwall  and 

minerals  in  various  manors  m  Cornwall  and  Uevon,  subject  pevon. 

to  the  rights  of  tinners  ;  and  to  mines  and  minerals  in  the  Lead  mines  in 

Peak  District  of  Derbyshire,  subject  to  lead-mining  rights. 

These  subjects  are  concisely  dealt  with  in  a  later  part  of 

this  work. 


(7.)  Public  Lands— Government,  Municipal, 
County,  District,  Parochial. 

The  Secretary  of  State  for  War  can  sell,  exchange,  dispose  Lands  vested 
of,  let  or  demise,  any  public  lands  or  hereditaments  vested  in  for^Wa?.^^^ 
him  (c),  but  lands  must  only  be  sold  subject  to  the  condition 
that  they  must  be  for  ever  kept  free  from  buildings  and 
other  obstructions  (d) . 

Lands,  or  any  easement  in  or  over  lands,  acquired  for  Othermilitary 
military  purposes  by  the  Secretary  of  State,  or  a  volunteer 
corps,  or  yeomanry  corps,  or  council  of  a  county  or  borough 
under  the  Military  Lands  Acts,  1892  to  1900,  may  be  let  in 
any  manner  consistent  with  the  use  thereof  for  military 
purposes  (e) . 

The  Admiralty  can  lease  lands  vested  in  them,  and  with  vested 
the  consent  of  the  Treasury  may  sell  any  lands  no  longer  Admiralty, 
required  for  the  public  service,  and  give  an  indefeasible 
title  (/). 

A  general  lighthouse  authority  as  defined  by  the  Merchant  Lighthouses. 
Shipping  Act,  1894,  may  under  that  Act  purchase  land  and 
acquire  it  compulsorily,  and  may  sell  any  land  belonging  to 
them  (fj). 

{b)  21  &  22  Vict.  c.   109,  s.  1 ;         (d)  Defence  Act,  1873  (36  &  37 
Fenryn  {Mayor)  v.  Holm  (1877),  L.  R.      Vict.  c.  72). 
2  Ex.  D.  328  ;  46  L.  J.  Ex.  506  ;  37      Jf  ^^^t^; 
L  T.  133 ;  26  W.  E.  498  ;  21  &  22  ^  ^8  Vict.  o.  67,  ss.  10,  15, 

Vict.  c.  109.  18.  »         >  ' 

(c)  Defence  Act,  1842  (5  &  6  Vict.        \g)  57  &  58  Vict.  c.  60,  es.  634, 
c.  94),  8.  12.  639. 
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Lloyd's  can  acquire  land  for  signal  stations  (l). 

Lands  acquired  for  public  harbours  vest  in  the  Board  of 
Trade ;  documents  are  valid  if  under  the  seal  of  the  Board 
of  Trade  and  signed  by  the  President  or  Yice-President 
thereof  (m) . 

The  Postmaster- General  is  a  body  corporate,  and  all  lands 
for  post-office  purposes  are  vested  in  him  (n) .  The  Postmaster- 
Greneral  may,  with  the  consent  of  the  Treasury,  sell,  exchange, 
lease  or  surrender,  lands  vested  in  him  (o).  A  person  dealing 
with  the  Postmaster-General  in  respect  of  land  or  rights  in  or 
over  land,  either  as  vendor,  lessor,  purchaser,  lessee  or  other- 
wise, is  not  bound  or  entitled  to  inquire  whether  the  consent 
of  the  Treasury  has  been  given  to  such  dealing,  or  whether 
the  dealing  is  in  fact  authorized  by  any  Post  Office  Act  (p). 

The  legal  estate  in  prisons,  and  in  the  site  and  land 
belonging  thereto,  is  vested  in  the  Prison  Commissioners,  but 
shall,  from  time  to  time,  be  disposed  of  by  such  Commissioners 
in  such  mode  as  the  Home  Secretary,  with  the  consent  of  the 
Treasury,  may  direct  (q) . 

The  Commissioners  of  "Works  may  sell  or  exchange  any 
hereditaments  of  what  tenure  soever  and  grant  leases  or 
underleases  with  the  sanction  of  the  Treasury,  any  convey- 
ances of  freehold  to  be  enrolled  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature  (r). 

It  is  not  necessary  for  any  vendor,  purchaser,  lessor  or 
lessee  to  ascertain  whether  the  consent  of  the  Treasury  has 
been  given  to  the  purchase,  sale,  exchange  or  lease  (s) . 

Greenwich  Hospital  lands  are  vested  in  the  Admiralty, 
who  may  grant  mining  leases  for  terms  not  exceeding  forty- 
two  years,  to  take  effect  in  possession,  the  best  obtainable 
rent  to  be  reserved,  and  no  fine  taken.  Every  lease  is  to 
contain  a  condition  of  re-entry  for  non-payment  of  rent  and 
a  covenant  for  payment  of  rent,  which  may  be  reserved  by 


{I)  51  &  52  Vict.  c.  29. 

(w)  24  &  25  Vict.  c.  47,  ss.  66,  67. 

(n)  Post  Office  Duties  Act,  1840 
(3  &  4  Vict.  c.  96),  s.  67. 

{o)  Post  Office  Lands  Act,  1863 
(26  &  27  Vict.  c.  43);  Post  Office 
(Land)  Act,  1881  (44  &  45  Vict, 
c.  20),  s.  4. 


{p)  Post  Office  Act,  1891  (54  &  55 
Vict.  c.  46),  s.  6. 

(q)  The  Prison  Act,  1877  (40  &  41 
Vict.  c.  21),  s.  48. 

(r)  Commissioners  of  Works  Act, 
1852  (15  Vict.  c.  28),  s.  2;  57  «&  58 
Vict.  c.  23,  s.  1  (3). 

(s)  Commissioners  of  Works  Act, 
1892  (57  &  58  Vict.  c.  23),  s.  1  (2). 
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way  of  toll,  duty,  royalty  or  reservation,  by  the  acre,  the 
ton  or  otherwise.    The  lessee  is  to  execute  a  counterpart  {t). 

The  municipal  corporation  of  a  borough  may,  with  the  Municipal 
approval  of  the  Local  Government  Board,  dispose  of  any  ^°^P°^^^^°^^- 
land  (held  by  the  corporation  in  its  own  right)  either  by  way 
of  absolute  sale,  or  by  way  of  exchange,  mortgage,  charge, 
demise,  lease  or  otherwise,  in  such  manner  and  on  such  terms 
and  conditions  as  the  Local  Grovernment  Board  approve  {u). 

In  certain  specified  cases  the  borough  council  may  grant 
leases  without  the  sanction  of  the  Local  Government  Board  (v)  ; 
but  apparently  mining  leases  are  not  within  the  exception, 
and  therefore  it  will  be  proper  to  see  that  the  approval  of  the 
Local  Government  Board  is  obtained,  unless  independent 
power  is  given  by  a  local  Act. 

The  library  authority  under  the  Public  Libraries  Act,  Public 
1892,  may  purchase  land  by  agreement,  and  (with  the  consent 
of  the  Local  Government  Board)  appropriate  any  land  vested 
in  the  library  authority,  and  sell  or  exchange  any  land  vested 
in  them.  The  library  authority  may  let  any  land  which  is 
not  required  for  the  purposes  of  the  Acts  (w). 

Urban  district  councils  may,  with  the  consent  of  the  Local  Museums  and 
Government  Board,  sell  a  museum  or  gymnasium  which  has  ^^'"inasia. 
been  established  for  seven  years  and  is  found  to  be  unnecessary 
or  too  expensive  (x). 

All  the  public  property  of  the  county,  or  a  division  thereof.  County 
is  now  vested  in  the  county  council,  who  may  alienate  such 
property  with  the  consent  of  the  Local  Government  Board ; 
and  the  county  council  can  also  acquire  any  lands,  or  ease- 
ments or  rights  over  or  in  land  (y). 

An  urban  or  rural  district  council  can,  for  the  purposes  District 
and  subject  to  the  provisions  of  the  Public  Health  Acts,        ^  ^* 
purchase,  or  take  or  lease,  sell   or  exchange   any  lands 
(including  easements  and  hereditaments  of  any  tenure) ;  and 
may,  with  the  consent  of  the  Local  Government  Board,  let 


(0  28  &  29  Vict.  c.  89,  ss.  22,  29. 

(w)  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  ss.  109, 
133—135  ;  51  &  52  Vict.  c.  41,  s.  72. 

{v)  1882  Act,  8.  108. 

{w)  55  &  56  Vict.  c.  53,  ss.  12,  14. 

C. 


As  to  expense  of  repairing  public 
libraries  damaged  by  subsidence,  see 
1  Edw.  7,  c.  19,  s.  10. 

(x)  54  &  55  Vict.  c.  22,  s.  12. 

(y)  Local  Government  Act,  1888, 
BS.  64,  65. 

M 
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Rural 
parishes. 


Parish 
property. 


Church - 
■wardens. 


for  any  term  any  lands  wliicli  they  may  possess  as  and  when 
they  can  conveniently  spare  the  same  (s). 

Land  compulsorily  acquired  by  a  local  authority  under 
sect.  176  of  the  Public  Health  Act,  1875,  for  a  particular 
purpose  cannot  (even  though  the  Local  Grovernment  Board 
purport  to  authorize  it)  be  permanently  used  for  another 
23urpose  inconsistent  with  that  for  which  it  was  acquired.  It 
must  be  sold  as  superfluous  land  (a). 

The  legal  interest  in  all  property  vested  either  in  the  over- 
seers or  in  the  churchwardens  and  overseers  of  a  rural  parish 
(other  than  proj)erty  connected  with  the  affairs  of  the  church, 
or  held  for  an  ecclesiastical  charity  (h) )  is  now  vested  in  the 
parish  council  where  there  is  one  (c) .  The  parish  council 
can,  with  the  approval  of  the  Local  Grovernment  Board  and 
the  sanction  of  a  parish  meeting,  sell,  exchange,  or  let  parish 
property  or  property  vested  in  the  parish  council.  In  parishes, 
other  than  rural  parishes  which  have  a  parish  council,  the 
parish  property  is  vested  in  the  churchwardens  and  overseers 
of  the  poor  (d). 

The  parish  property,  whether  of  urban  parishes  or  of  rural 
parishes  having  no  parish  meetings,  can  be  sold,  exchanged, 
let,  or  otherwise  disposed  of  by  the  guardians  of  the  union, 
with  the  consent  of  a  parish  meeting  and  the  sanction  of  the 
Local  Government  Board  (c) . 

The  consent  of  the  Charity  Commissioners  is  required  to 
the  selling  or  letting  of  charity  estates. 

It  is  not  essential  that  a  lease  by  churchwardens  should  be 
under  a  common  seal :  although  not  a  complete  body  cor- 
porate capable  of  suing  or  being  sued  in  a  corporate  name, 
they  are  a  quasi-corporation  for  holding  land  and  the  devolu- 
tion of  property  (/).  They  alone  cannot  grant  leases  of 
parish  lands  under  59  Geo.  3,  c.  12,  s.  17  (g). 


(z)  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  175,  176,  177. 

(«)  A.-G.  v.Hamvell  Urban  District 
Council,  [1900]  2  Ch.  377  ;  69  L.  J. 
Ch.  G26  ;  82  L.  T.  778  ;  48  W.  E. 
690. 

ih)  In  re  Ross'  Charity  ;  In  re  Ferry 
Almshouses,  [1899]  1  Ch.  21  ;  68 
L.  J.  Ch.  66  ;  79  L.  T.  366  ;  Local 
Government  Act,  1894  (56  &  57  Vict, 
c.  73),  s.  5. 


{c)  Ibid.  s.  6  (1)  (d)  ;  5  &  6  Will.  4, 
c.  69,  ss.  3,  8  (2). 

{d)  59  Geo.  3,  c.  12,  s.  17. 

\e)  5  &  6  Will.  4,  c.  69,  s.  3.  And 
see  56  &  57  Vict.  c.  73,  s.  19. 

(/)  Fell  V.  Charity  Lands  {Official 
Trustee),  [1898]  2  Ch.  44  ;  67  L.  J. 
Ch.  385  ;  78  L.  T.  474  ;  62  J.  P. 
804. 

{g)  Fhilli^s  v.  Fearce  (1826),  5  B.  & 


Public  Lands. 


163 


On  sale  of  exhausted  gravel  pits  or  of  land  belonging  to  a  ^^^^^^^^^g 
parish  from  which  the  materials  have  been  exhausted,  the 
Local  Government  Board  may,  if  they  see  fit,  reserve  mines 
or  minerals  the  right  to  which  is  claimed  by  the  lord  of  the 
manor  or  other  person,  or  may  sell  subject  to  the  right  so 
claimed  (h) . 

The  guardians  of  the  poor  of  any  parish  or  union,  and  the  ^^^^^.^^ 
overseers  of  any  parish  not  under  the  management  oi  a  board 
of  guardians,  may,  subject  to  the  regulations  of  the  Local 
Government  Board,  sell,  exchange,  let,  or  otherwise  dispose 
of  workhouses,  buildings,  lands  or  other  property  (if'). 

The  board  of  management  of  any  school  district  may,  with  Poor  law 
the  consent  of  the  Local  Government  Board,  exchange,  demise, 
sell  or  otherwise  dispose  of  any  land  belonging  to  the  district, 
in  the  same  manner  as  guardians  of  a  union  may  do  {j ) . 

A  school  board  can  acquire  and  hold  land  for  the  purposes  School 
of  the  Education  Acts  (A-),  and  can,  subject  to  certain  forma- 
lities,  purchase  compulsorily  (1).  Land  or  schoolhouses 
belonging  to  a  school  board  which  are  not  required  may  be 
sold,  leased  or  exchanged  with  the  sanction  of  the  Board  of 
Education  {m). 

The  managers  of  a  public  elementary  school  can  acquire  Schools  sites, 
land  for  a  school  site,  but  not  compulsorily  (n). 

When  it  is  deemed  advisable  to  sell  or  exchange  land  or 
buildings  held  under  the  Schools  Sites  Acts,  1836  and  1841  (o), 
it  shall  be  lawful  for  the  trustees  in  whom  the  legal  estate  is 
vested,  by  the  direction  or  with  the  consent  of  the  managers 
and  directors  (if  any),  to  sell  or  exchange  the  same.  The 
consent  of  the  bishop  of  the  diocese  is  necessary  where  the 
land  shall  have  been  given  by  any  ecclesiastical  corporation 
sole,  and  that  of  the  Home  Secretary  where  any  parlia- 
mentary grant  shall  have  been  applied  towards  the  erection 
of  the  school  (p),  unless  the  grant  has  been  repaid  (q).  Pur- 

C.  433  ;  8  D.  &  R.  43  ;  29  R.  R.  (/)  14  &  15  Vict.  c.  105,  s.  17. 

284.  (k)  33  &  34  Vict.  c.  75,  s.  30. 

(A)  Sale    of    Exhausted   Parish  {I)  Sect.  20. 

Lands  Act,  1876  (39  &  40  Vict.  c.  62),  (m)  Sects.  18,  22. 

8.  6.  (n)  Sect.  21. 

(i)  5  &  6  WiU.  4,  c.  69,  s.  3 ;  (o)  6  &  7  Will.  4,  c.  70  ;  4  &  5 

6  &  6  Vict.  c.  18.    As  to  parish  Vict.  c.  38. 

property  now,  see  56  &  57  Vict.c.  73,  (p)  4  &  5  Vict.  c.  38,  s.  14. 

8.  6  (1)  (d).  {g)  18  &  19  Vict.  c.  131,  s.  1. 
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chasers  for  valuable  consideration  are  not  concerned  to  see 
that  the  consent  of  the  Home  Secretary  has  been  given  or 
the  grant  repaid  (r).  Land  ceasing  to  be  used  for  school 
purposes  reverts  to  the  estate  from  which  it  was  given  (.s) . 

The  county  council  is,  if  practicable,  to  sell  or  let  as  small 
holdings  any  land  acquired  under  the  Small  Holdings  Act, 
1892  (t),  and,  if  not  needed  or  unsuitable  or  unsaleable  for 
small  holdings,  may  sell  or  let  the  land  otherwise  than  under 
the  Act ;  and  while  any  sale  is  pending  may  temporarily  let 
or  manage  the  holding  for  such  time  and  in  such  manner  as 
they  may  think  expedient  {ic). 

A  parish  council  cannot,  by  virtue  of  the  Local  Grovemment 
Act,  1894,  compulsorily  hire  any  mines  or  minerals,  or  acquire 
any  right  to  take,  sell,  or  carry  away  any  gravel,  sand,  or 
clay  (r) ;  and  where  land  hired  for  allotments  is  required  for 
the  purpose  of  working  and  getting  the  mines,  minerals,  or 
surface  minerals  thereunder,  or  any  road  or  work  to  be  used 
in  connection  with  such  working  or  getting,  the  landlord  can 
resume  possession  in  manner  prescribed  by  the  Act  {tv) . 

A  burial  board  may,  with  the  approval  of  the  parish  meet- 
ing or  vestry,  sell  and  dispose  of  any  lands  in  which  no 
interment  shall  have  taken  place,  and  which  it  may  appear  to 
them  may  be  properly  sold  or  disposed  of  (.r).  A  burial 
board  may,  with  the  sanction  of  the  Local  Government 
Board,  let  any  land  which  has  not  been  consecrated  and  in 
which  no  body  has  been  interred,  and  which  is  not  for  the 
time  being  required  for  the  purposes  of  a  burial  ground,  but 
so  that  power  is  reserved  to  resume  any  such  land  upon 
giving  six  months'  notice  (j/) , 

Town  councils,  acting  in  the  execution  of  the  Burial  Acts, 
may  sell  and  convey,  subject  to  the  provisions  of  the  Muni- 
cipal Corporations  Act,  1882  (s). 

Where  unconsecrated  lands  or  buildings  are  held  for 
burial  purposes,  and  an  order  has  been  made  to  discontinue 


(r)  18  &  19  Vict.  c.  131,  s.  2. 
(«)  4  &  5  Vict.  c.  38,  8.  2. 
(f)  Small  Holdings  Act,  1892  (55 
&  56  Vict.  c.  31). 
(u)  Sect.  15. 

(v)  56  &  57  Vict.  c.  73,  s.  10. 
(w)  Sect.  10. 

{x)  Burials  Acts,  1852,  1853  (15  & 


IG  Vict.  c.  85,  s.  28;  16  &  17  Vict, 
c.  134),  s.  G;  20  &  21  Vict.  c.  81, 
s.  24. 

{>/)  Burial  Act,  1855  (18  &  19  Vict, 
c.  128),  s.  17;  Burial  Act,  1900 
(63  &  64  Vict.  c.  15),  s.  4. 

(z)  Burial  Act,  1854  (17  &  18  Vict, 
c.  87),  s.  6. 
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burials  thereon,  the  trustees  may,  with  the  sanction  of  the 
Local  Government  Board,  sell  or  lease  any  parts  in  which  no 
interment  shall  have  taken  place  (a) . 

A  company  or  undertakers  in  whose  Act  the  Gas  "Works  Gas  com- 
Clauses  Act,  1871,  is  incorporated  may  sell  and  dispose  of  undertakes 
any  lands  vested  in  them  and  not  required  for  the  purposes 
of  the  undertaking  (b) . 

Nothing  in  the  Electric  Lighting  Act,  1882,  is  to  limit  or  Electric 
interfere  with  the  rights  of  any  owner,  lessee,  or  occupier  of  li^^^^^^- 
any  mines  or  minerals  lying  under  or  adjacent  to  any  road 
along  or  across  which  any  electric  line  is  laid,  to  work  such 
mines  and  minerals  (c) .  The  Act  incorporates  the  Lands 
Clauses  Acts  as  to  the  purchase  of  land,  (except  the  compul- 
sory powers,)  and  sects.  38 — 42,  45  and  46  of  the  Gas  Works 
Clauses  Act,  1847  (f/). 

A  local  authority  in  whom  lands  are  vested  for  the  pur- 
j)oses  of  electric  lighting,  under  an  order  incorporating  the 
Electric  Lighting  (Clauses)  Act,  1899,  may  dispose  of  such 
as  are  not  for  the  time  being  requii'ed  for  the  purposes  of 
electric  lighting  (e) . 

Apart  from  separate  legislation  relating  to  posts,  wires.  Telegraph, 
tubes,  or  other  apparatus  vested  in  the  Postmaster- General,  ilth^ii^g  and 
or  in  undertakers  within  the  Electric  Lighting  Acts,  no  signalling 

^  .        n      .  .  .  wires,  &c. 

owner,  lessee,  or  occupier  oi  mines  or  minerals  lying  under  or 
adjacent  to  any  street  along  or  across  which  any  posts,  wires, 
tubes,  or  other  apparatus  shall  be  stretched  or  placed  for 
the  purpose  of  any  telegraph,  telephone,  lighting,  railway 
signalling,  or  other  purpose,  is  liable  for  any  damage 
caused  thereto  by  the  working  of  the  mines  in  the  ordinary 
course  (/). 

The  Tramways  Act,  1870,  is  invariably  incorporated  with  Tramways. 
Acts  or  Provisional  Orders  authorizing  the  construction  of 
tramways,  and  it  enacts  that  nothing  therein  shall  limit  or 
interfere  with  the  rights  of  any  owner,  lessee  or  occupier  of 


{a)  Burial  Act,  1857  (20  &  21  Vict, 
c.  81),  8.  24  ;  Burial  Act,  1900  (63  & 
64  Vict.  c.  15),  8.  4. 

(b)  34  &  3.5  Vict.  c.  41,  s.  6. 

(c)  Electric  Lighting  Act,  1882 
(46  &  46  Vict.  c.  66),  s.  33. 


{d)  Sect.  12. 

(e)  62  &  63  Vict.  c.  19. 

(/)  Public  Health  Acts  Amend- 
ment Act,  1890  (53  &  54  Vict.  c.  69), 
88.  13—15. 
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Light 
railways. 


Commis- 
sioners for 
Sewers. 


Industrial 
and  Provident 
Societies. 
Friendly 
Societies. 


Statutory 
undertakers. 


any  mines  or  minerals  lying  under  or  adjacent  to  any  road 
along  or  across  which  any  tramway  shall  be  laid,  to  work 
such  mines  and  minerals,  nor  shall  any  such  owner,  lessee  or 
occupier  be  liable  to  make  good,  or  pay  compensation  for,  any 
damage  which  may  be  occasioned  to  such  tramway  by  the 
working,  in  the  usual  and  ordinary  course,  of  their  mines  or 
minerals  {g). 

As  regards  land  purchased  by  a  tramway  company  for 
stables  or  occupation,  they  would  appear  to  stand  in  the  same 
position  as  a  private  purchaser  or  owner. 

An  Order  for  a  light  railway,  when  confirmed  by  the 
Board  of  Trade,  has  the  same  effect  as  if  enacted  by  Par- 
liament (A).  It  may  incorporate  (subject  to  such  exceptions 
and  variations  as  may  be  mentioned)  all  or  any  of  the  pro- 
visions of  the  Lands  Clauses  Acts,  1845,  1860,  1869  and 
1883,  the  Eailways  Clauses  Acts,  1845  and  1863,  and  the 
Companies  Clauses  Act,  1845  to  1889  (^).  The  mines  clauses 
of  the  Eailways  Clauses  Act,  1845,  are  usually  incorporated; 
the  law  relating  to  support  of  ordinary  railways  applies  also 
to  light  railways  (/•) . 

Commissioners  for  sewers  can  purchase  land  for  widening 
rivers  (/),  and  can,  with  the  consent  of  the  Board  of  Agricul- 
ture, purchase  compulsorily  for  new  works  {m).  They  can 
sell  superfluous  lands  {n) .  Drainage  boards  have  similar 
powers  (o). 

A  society  registered  under  the  Industrial  and  Provident 
Societies  Act,  1893  (7;),  or  the  Friendly  Societies  Act,  1896, 
may,  if  the  rules  thereof  so  provide,  hold,  purchase  or  take  on 
lease  any  land,  and  may  sell,  exchange,  mortgage,  lease  or 
build  upon  that  land  {q). 

Companies  and  persons  owning  land  under  statutory  powers 
vested  in  them  are  usually  empowered,  by  general  or  special 
Act  or  Order,  to  sell,  lease  and  dispose  of  land  not  required 
for  their  purposes ;  and  it  is  generally  considered  that  they 


{g)  33  &  34  Vict.  c.  78. 

[h)  Light  Eailways  Act,  1896  (59 
«fe  60  Vict.  c.  48),  s.  10. 

(i)  Sects.  11,  28. 

\k)  See  page  409  et  seq.,  post. 

(l)  3  «&;  4  Will.  4,  c.  22,  ss.  22,  23. 

(w)  24  &  25  Vict.  c.  133,  ss.  21—28. 


{n)  3  &  4  Will.  4,  c.  22,  ss.  39,  40. 
(o)  24  &  25  Vict.  c.  133,  s.  67. 
Ip)  56  &  57  Vict.  c.  39,  ss.  36,  37, 
46. 

(q)  59  &  60  Vict.  c.  25,  ss.  47,  49, 
50. 
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may  sell  or  lease  for  mining  purposes,  because  that  is  con- 
sistent with  the  user  of  the  land  for  the  statutory  purposes 
for  which  the  undertaking  is  authorized. 

As  regards  lands  vested  in  public  authorities  or  companies, 
the  objection  that  stands  in  the  way  of  trustees  selling  mines 
apart  from  surface  (r)  does  not  exist,  and  hence  there  appears 
to  be  no  reason  why  such  authorities  or  companies  should  not 
do  this  if  thought  fit. 


(8.)  Church  Lands. 

Subject  to  the  consents  hereinafter  mentioned,  any  eccle-  4^  ^9^^^- 

,.  j^/'iT        ^  Tij^      siastical  cor- 

siastical  corporation  aggregate  (including  dean  and  chapter  poration 
and  canons  as  regards  lands  reassigned  to  them),  and  any  aggregate 
ecclesiastical   corporation  sole   (including  archbishops  and  or  sole 
bishops  as  regards  lands  reassigned  to  them),  and  rectors, 
vicars  and  (a)  perpetual  curates,  except  any  college  or  corpora- 
tion of  vicars  choral,  priest  vicars,  senior  vicars,  custos  and 
vicars,  or  minor  canons,  and  except  also  any  ecclesiastical 
hospital  or  the  master  thereof,  can  demise,  sell  (b),  exchange,  can  demise, 
partition  or  otherwise  dispose  of  any  mines,  minerals,  quarries  ^^f^' 
or  beds  belonging  to  such  corporation  (not  including  those  minerals, 
under  the  churchyard  (c)  ) ,  together  with  the  right  of  working 
or  of  opening  and  working  the  same,  and  of  working  any 
adjacent  mine  by  way  of  outstroke  or  other  underground 
communication,  and  together  also  with  such  portion  of  land 
belonging  to  such  corporation,  and   all  such  rights  and  with  surface 
liberties  of  way  and  passage,  and  other  rights,  easements  and 
facilities  for  opening  and  working,  and  leading  and  carrying 
away  or  otherwise  incident  to  mining  operations,  as  shall  be 
deemed  expedient  (d)  ;  also  to  grant  leases  of  way  leaves,  and  under- 
waterleaves,  canals,  tramways,  railroads  and  other  ways,  §^Xtg^ 
either  subterraneous  or  over  surface,  or  other  like  easements 
or  privileges  (e) . 


(r)  See  page  62,  ante. 

{a)  See  Doe  d.  Collinge  (1849),  7 
C.  B.  939  ;  18  L.  J.  C.  P.  305  ;  13 
Jur.  791. 

{b)  As  to  sale  and  enfrancliisement, 
see  21  &  22  Vict.  c.  67,  s.  1,  and  24  & 
25  Vict.  c.  106,  8.  3. 


(c)  St.  Gabriel  v.  City  of  London 
Real  Property  Co.,  [1896]  P.  95. 

[d)  Ecclesiastical  Leasing  Act, 
1842  (5  &  6  Vict.  c.  108),  s.  6 ;  Eccle- 
siastical Leasing  Act,  1858  (21  &  22 
Vict.  c.  57),  s.  1. 

{e)  5  &  6  Vict.  c.  108,  s.  4. 
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Conditions 
of  lease. 


Leases  and 
grants  are 
subject  to 
consent  of 
Ecclesiastical 
Commis- 
sioners, 
patron, 

lord  of  copy- 
hold manor. 


Contracts 
for  sales, 
leases,  &c. 


Surrenders. 
Voidable 


Generally,  the  term  of  lease  is  not  to  exceed  sixty  years 
without  fine  or  premium  (/) ;  but  the  Ecclesiastical  Commis- 
sioners may  authorize  a  lease  for  a  longer  period,  either  in 
consideration  or  partly  in  consideration  of  premiums  or  not, 
and  generally  in  such  manner  as  they  shall  under  the  circum- 
stances of  each  case  think  proper  and  advisable  {g). 

Leases  and  grants  are  subject  to  the  consent  of  the 
Ecclesiastical  Commissioners,  and  a  lease  or  grant  by  any 
incumbent  of  a  benefice  has  to  be  with  the  consent  of  the 
patron  ;  and,  where  the  distinction  exists,  the  (Ji)  patron  para- 
mount {e.g.,  the  patron  of  a  rectory)  as  well  as  the  immediate 
patron  {e.g.,  the  rector  of  a  perpetual  cui^acy  carved  out  of  his 
parish)  must  both  join  {i).  Where  the  copyhold  or  customary 
tenant  is  not  authorized  to  lease  without  the  consent  of  the 
lord  of  the  manor,  then  the  consent  of  the  lord  of  the  manor 
for  the  time  being  is  also  necessary  {h) . 

Such  consents  are  to  be  testified  by  deed  executed  (y),  and 
the  execution  of  a  deed  by  the  necessary  consenting  parties  is 
evidence  that  the  requisites  of  the  Acts  have  been  complied 
with(^-). 

For  all  or  any  of  the  j)urposes  aforesaid  contracts  may  be 
entered  into,  and  licences  given  to  search  for  mines,  and  such 
other  powers  preliminary  to  or  consequent  upon  the  contracts  as 
to  the  Ecclesiastical  Commissioners  shall  aj)pear  advisable  {I). 

On  the  grant  of  a  new  lease  it  is  not  necessary  previously 
to  surrender  underleases  {m). 

If  a  lease  granted  by  one  incumbent  is  voidable  by  his 
successor,  the  acceptance  of  rent  and  inspection  of  mines  by 
the  latter  will  not  validate  it,  but  may  create  a  tenancy  from 
year  to  year  {n). 

Where  a  lease  granted  in  consideration  of  the  unconditional 
surrender  of  a  prior  lease  has  been  avoided  by  the  successor  to 
a  benefice,  the  first  lease  is  not  thereby  revived  {o) . 


(/)  5  &  6  Vict.  c.  108,  s.  6. 
\fj)  21  &  22  Vict.  c.  57,  s.  1. 
(A)  5  &  6  Vict.  c.  108,  s.  20. 
(i)  Doc  V.  CoUinge  (1849),  7  C.  B. 
939;  18  L.  J.  C.  P.  305. 
U)  5  &  6  Vict.  c.  108,  s,  21. 
{1c)  Sect.  7. 

{I)  Ecclesiastical  Leasing-  Act,  1858 
(21  &  22  Vict.  c.  67),  s.  4. 


[m)  5  &  6  Vict.  c.  108,  s.  17.  As 
to  renewals,  see  6  &  7  Will.  4,  c.  20, 
and  c.  64.  As  to  confirmation  of 
voidable  leases  and  surrender  of 
leases,  see  5  &  6  Vict.  c.  108,  s.  5. 

(«)  Doe  d.  Bramallv.  CoUinge  (1849), 
7  C.  B.  939 ;  18  L.  J.  C.  P.  305 ;  13 
Jur.  791. 

ip)  Boe^.  Bp.  of  Rochester  v.  Bridges 
(1831),  1  B.  &  Ad.  847. 
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As  reo^ards  lands  pnrcliased  or  acquired  by  an  ecclesiastical  Leases  of 

minerals 

corporation  under  the  Episcopal  and  Capitular  Estates  Act,  under  lands 
1851  (/)),  such  corporation  may,  with  the  approval  of  the  ^^^^^^^^^^ 
Church  Estates  Commissioners  (^),  grant  mining  leases  for  Episcopal  and 
such  considerations,  upon  such  terms,  and  generally  in  such  Estates^Act, 
manner  as  such  Commissioners  under  the  circumstances  of  is^i. 
each  case  shall  think  fit  (^). 

The  Ecclesiastical  Commissioners  may  sell  or  lease  any  Sales  and 
lands,  or  mines,  or  minerals  vested  in  them  on  such  terms  as  Ecclesiastical 

they  think  fit.  Commis - 

Under  the  Glebe  Lands  Act,  1888  (r),  the  incumbent  of  gaiTundeT^' 
any  benefice  may,  subject  to  giving  notice  to  the  bishop  and  Glebe  Lands 
the  patron  (s),  apply  to  the  Board  of  Agriculture  to  approve 
the  sale  of  the  glebe  land  or  buildings,  or  any  part  thereof 
except  the  parsonage  house  and  land  occupied  by  outbuildings 
and  garden  or  necessary  for  the  convenient  enjoyment  of  the 
house.  The  Board  hear  objections,  and  if  satisfied  that  the 
sale  should  take  place  they  may  give  their  sanction  (t) . 
They  are  not  empowered  to  approve  the  sale  of  any  mines  or 
minerals  in  any  case  where  it  appears  to  them  that  such  mines 
or  minerals  are  or  may  become  of  considerable  value  (u). 

The  purchase-money  is  payable  to  the  Board  of  Agriculture, 
and  the  incumbent  has  power  to  select  whether  the  net  pro- 
ceeds are  to  be  applied  in  the  purchase  of  specified  secui'ities, 
or  the  redemption  of  land  tax,  chief  rent  or  quit  rent,  or  in 
the  purchase  of  land  adjacent  to  the  parsonage  which  would 
be  for  the  benefit  of  the  benefice  and  for  the  convenient 
enjoyment  of  the  house  (r).  The  consent  of  the  Ecclesiastical 
Commissioners  is  not  required  to  a  sale  under  the  Glebe 
Lands  Act,  1888. 

Inasmuch  as  all  archbishops  and  bishops  now  filling  sees  Archbishop 
have  been  appointed  since  the  Ecclesiastical  Commissioners  °^  ^i«^op 
Act,  1860,  and  the  lands  (other  than  residences)  of  each  see 


(p)  14  &  15  Vict.  c.  104,  8.  9,  con-  thereof, 
tinned  by  Expiring  Laws  Continu-         (r)  Glebe  Lands  Act,  1888  (51  &  52 

ance  Acts.  Vict.  c.  20). 

{q)  As  to  whom,  see  13  «fe  14  Vict.  (s)  Sect.  2. 
0.  94,  88.  1—4  ;  22  &  23  Vict.  c.  46,         {t)  Sect.  3. 

B,  2.    Also  see  14  &  15  Vict.  c.  104,         («)  Sect.  5  (2) ;  and  see  Chap.  I., 

B.  5,  and  17  &  18  Vict.  c.  116,  as  ante. 

to  gales  of  church  lands  or  part        {v)  Sect.  4. 


170 


Classes  of  Mining  Lands. 


leasing, 


or  working. 


Dean  and 
chapter 
working, 
selling, 


Prebendaiy, 


Leases  by- 
prebendaries 
and  by  in- 
cumbents. 


are  vested  in  the  Ecclesiastical  Commissioners,  it  is  not  com- 
petent for  any  archbishop  or  bishop  to  grant  a  mining  lease, 
except  in  the  rare  cases  where  lands  may  have  been  re- 
assigned to  the  prelates  {iv).  An  archbishop  or  bishop  cannot 
open  or  work  new  mines  or  quarries  {x) ;  a  prohibition  or 
injunction  may  be  obtained  against  him  by  the  Metropolitan, 
or  an  injunction  on  an  information  by  the  Attorney- 
General  (y). 

A  dean  and  chapter  cannot  lawfully  get  or  sell  minerals 
except  for  repairs  (s),  and  can  be  restrained  in  the  Eccle- 
siastical Court  or  at  the  suit  of  the  Crown  (ci).  Unless,  in 
the  case  of  a  few  cathedrals,  where  the  rule  may  be  different, 
they  cannot  grant  a  lease  so  as  to  exempt  the  lessee  from 
liability  for  waste — that  is,  they  cannot  demise  minerals 
at  all  {h). 

The  Ecclesiastical  Commission  Act,  1868,  however,  con- 
tains provisions  for  vesting  in  the  Ecclesiastical  Commis- 
sioners, with  consent,  the  lands  of  a  dean  and  chapter  (c), 
and  of  any  deanery,  canonry,  prebend,  archdeaconry,  or  office 
in  any  cathedral  or  collegiate  church  in  England  {d). 

A  prebendary  is  liable  for  waste,  and  an  injunction  or  pro- 
hibition can  be  obtained  by  the  patron  against  him,  if  he 
improperly  works  mines  or  quarries,  or  threatens  to  do  so  (e) . 

No  prebendary  of  a  prebend  (not  being  a  prebend  of  any 
cathedral  or  collegiate  church) ,  and  no  rector,  vicar,  perpetual 
curate  or  incumbent,  instituted  since  6th  August,  1861,  can 
lawfully  lease  any  hereditaments  (/)  otherwise  than  in  accord- 
ance with  the  Ecclesiastical  Leasing  Acts  (^),  namely,  with  the 
consent  of  the  Ecclesiastical  Commissioners,  and  (in  the  case 


iw)  5  &  evict,  c.  124,  s.  1. 
(x)  Knight  v.  Moseley  (1753),  Amb. 
176. 

(y)  Winchestor  [Bp.)  v.  Wolgar 
(1819),  3  Swanst.  493  ;  Jefferson  v. 
Durham  (1797),  1  Bos.  &  P.  122 ; 
London  {Bp.)  v.  Webb  (1718),  1  P. 
Wms.  527. 

(z)  Dean  of  Worcester^  ease  (1615), 
3  Coke  Ilep.  6,  37  a ;  Herring  v. 
St.  PauVs  {Dean  ^  Chapter)  (1819),  3 
Swanst.  492;  19  R.  R.  259.  See 
Marlborough  v.  St.  John  (1852),  5  De 
G.  &  Sm.  179;  21  L.  J.  Cb.  380  (a 


timber  case). 

{a)  Wither  v.  Dean  and  Chapter  of 
Winchester  (1817),  3  Mer.  421  ;  17 
R.  R.  107. 

{b)  Ecclesiastical  Commission  Act, 
1868  (31  &  32  Vict.  c.  114),  s.  9. 

{c)  Sects.  3,  6. 

{d)  Sect.  13. 

{e)  Bradlexj  v.  Stratchy  (1741), 
Barnardiston,  399;  AclandY.  Attwell 
(1630),  3  Swanst.  499,  n. 

(/)  24  &  25  Vict.  c.  105,  s.  1. 

{g)  25  &  26  Vict.  c.  52,  s.  1. 
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of  the  incumbent  of  a  benefice  {h) )  tliat  of  the  patron,  and,  if 
copyhold,  that  of  the  lord  of  the  manor. 

Ecclesiastical  leases  in  excess  or  contravention  of  powers 
will  not  be  relieved  against  in  a  Court  of  equity  (i) . 

A  parson  may  dig  stones  in  the  glebe  (/v),  provided  he  Incumbent 
specifically  applies  the  same  to  the  repairs  of  the  residence  and  ■^^^orking'. 
buildings  on  the  glebe,  and  possibly  he  may  dispose  of  stone 
on  the  spot  where  it  has  been  actually  dug  and  get  some  more 
stone  at  a  more  convenient  place  ;  but  he  has  no  right  to  dig 
minerals  from  the  glebe  land  to  form  a  fund  for  repairing 
dilapidations,  notwithstanding  that  he  may  have  applied  a 
much  larger  sum  in  repairs  than  the  proceeds  of  what  has 
been  sold  {I).  An  injunction  will  be  granted  against  him  if 
he  does  so  {m). 

If  a  mine  has  been  worked  for  so  long  a  time  and  in  such  ''Open" 
circumstances  as  to  justify  the  Court  in  holding  that  it  was  church 
an  open  mine  when  the  Eestraining  Statutes  of  Elizabeth  («)  Property, 
were  passed,  then  the  continued  working  may  be  presumed 
to  be  lawful  (o) ;  but  if  the  opening  and  subsequent  working 
were  illegal,  it  will  not  be  competent  for  an  incumbent  to 
treat  a  mine  as  open  or  to  continue,  or  authorize  the  con- 
tinuance of,  the  working  {p). 

Unless  open,  or  deemed  to  be  open,  in  the  time  of  Queen  New  mines. 
Elizabeth,  it  is  not  lawful  for  an  incumbent  to  open  new 
mines,  or  to  authorize  any  lessee  or  licensee  to  do  so,  even 
though  the  patron  and  ordinary  consent :  the  sanction  of  the 
Ecclesiastical  Commissioners  is  essential  [q) . 

As  to  working,  an  incumbent,  during  his  incumbency,  has  Incumbent 
only  the  powers  of  a  tenant  for  life  impeachable  for  waste  (r).  impeachable^^ 

of  waste. 

{h)  See  a7dc,  p.  168.  (w)  13  EHz.  cc.  10,  20  ;  14  Eliz. 

(i)  ^ee  Magdalen  Hospital  \.  Knotts  cc.  11,  14. 

(1879),  4  App.  Cas.  324;  48  L.  J.  (o)  'Romer,  3 .,va.  Ecclesiastical  Com- 

Ch.  579  ;  40  L.  T.  466.  missioners  v.  Wodchouse,  [1895]  1  Ch. 

{k)  Knight  V.  Moseley  [11  oZ),  Axah.  552;  64  L.  J.  Ch.  329';  72  L.  T. 

176.  257  ;  43  W.  B.  395. 

{I)  Marlborough  {Duke)  v.  St.  John  (p)  Bartlett  v.  Phillips  (1859),  4 

(1852),  5  De  G.  &  Sm.  174 ;  21  L.  J.  De  G.  &  J.  414  ;  Ecclesiastical  Com- 

Ch.  381;   16  Jur.  310;    Wither  v.  missioners  y.  TFodehouse,  ahoy e.  An  l 

Dean  of  Winchester  (1817),  3  Mer.  see  Ross  v.  Adcock  (1868),  L.  R.  3 

427  ;  Sowerby  v.  Fryer  (1869),  8  Eq.  C.  P.  664  ;  37  L.  J.  C.  P.  290. 

417;  38  L.  J.  Ch.  617;  20  L.T.  868;  {q)  Knight  y.  Moscley  (1753),  Amb. 

17  W.  R.  879.  176  ;    Ecclesiantical  CommisHioncrs  v. 

{m)  Marlborough  {Duke)  v.  St.  John,  Wodehouse,  above, 

ahoye.  (r)  Magdalen  Hospital  v.  Knotts 


172 


Classes  of  Mining  Lands. 


Application 
of  Settled 
Land  Acts. 


Resignation 
during  lease 
for  years. 


Liability  for 
waste. 


A  mine  under  glebe  lands  will  not  be  regarded  as  "  open  " 
so  as  to  authorize  continuance  of  working,  even  though  the 
workings  have  been  by  underground  operations  from  an 
adjoining  colliery  and  have  extended  for  a  period  of  100 
years.  The  consent  of  the  persons  whose  concurrence  is 
necessary  will  not  be  presumed  in  such  circumstances  (s). 

Lands  allotted  to  a  vicar  and  his  successors  under  an 
Inclosure  Act  and  Award  vest  in  him  in  fee  simple  as  an 
ecclesiastical  corporation  sole,  and  the  Act  and  Award  do  not 
constitute  a  settlement  within  sect.  2  of  the  Settled  Land  Act, 
1882.  But  purchase-money  paid  into  Court  may,  under 
sect.  32  of  that  Act  and  sect.  1  of  the  Settled  Land  Act,  1887, 
be  applied  in  improvements,  with  the  sanction  of  the  Eccle- 
siastical Commissioners  (t). 

If  an  incumbent  contracts  to  let  church  lands  for  a  specified 
term  of  years,  his  resignation  of  the  living  during  the  term 
is  a  breach  of  the  contract  rendering  him  liable  to  an  action 
for  damages  (?^). 

Where  mineral  substances  have  been  taken  from  the  sur- 
face of  the  glebe  lands,  by  the  highway  authority,  for  repairing 
the  highways,  and  they  neglect  to  slope  down  the  ground  as 
required  by  the  statute,  waste  cannot  be  imputed  against  the 
incumbent,  or  an  action  for  damages  on  such  account  sustained 
against  his  executors  {r). 

The  estate  of  a  deceased  rector  or  vicar  is  not  liable  to 
damages  for  gravel  dug,  or  minerals  worked,  in  the  glebe  lands 
in  the  lifetime,  either  of  the  deceased  incumbent,  or  of  any  of 
his  predecessors  ;  for,  amongst  other  reasons,  if  this  were  so, 
the  liability  would  extend  to  the  wrongful  acts  of  any  number 
of  predecessors,  and  to  minerals  raised  in  his  own  time  with- 
out his  permission  or  knowledge 

An  injunction  can  be  ordered  against  the  representatives 
of  a  deceased  incumbent  to  stay  waste  (x). 


(1879),  4  App.  Cas.  324.  And  see 
Glebe  Lands  Act,  1888,  s.  8. 

(,s)  Bartlett  v.  Fhillips  (1859),  4  De 
G.  &  J.  414. 

[t)  Ex  p.  Vicar  of  Castle  Bytham 
and  Midland  Railivatj,  [1895]  1  Ch. 
348;  64L.  J.Ch.  116;  71L.T.  606; 
43  W.  R.  156. 


{u)  Price  v.  Williams  (1836),  1  M. 
&  W.  6 ;  5  L.  J.  Ex.  129  ;  1  Tyr. 
&  G.  197. 

{v)  Huntley  v.  Bussell  (1849),  13 
Q.  B.  572  ;  18  L.  J.  Q.  B.  239. 

{iv)  Boss  V.  Adcock  (1868),  L.  R.  3 
C.  P.  664;  37  L.  J.  C.  P.  290. 

(x)  Iloskins  v.  Featherstone  (1789), 
2  Bro.  Ch.  Gas.  551. 
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If  a  parson  exceeds  his  powers  and  works  improperly,  or  Remedies 
demises  without  the  proper  consents,  then  a  j^rohibition  or  an  uTcumbent. 
injunction  can  be  obtained  by  the  patron  (//) ,  the  ordinary  (z) , 
the  Ecclesiastical  Commissioners  {a),  or  even  the  Metropo- 
litan (^),  and  the  Crown  (ri^).  It  is  not  necessary  that  the 
applicant  should  have  an  estate  in  the  glebe  (a) .  The  Courts 
will  allow  any  person  who  has  an  interest,  however  small,  to 
come  forward  and  move  the  Coiu't  for  the  purpose  of  prevent- 
ing waste.    The  parson  is  also  liable  to  deprivation  (b). 

An  account  of  the  minerals  sold  will  be  ordered  (c).  If 
the  minerals  are  not  sold  a  sale  will  be  directed,  the  proceeds 
to  be  brought  into  Court.  The  moneys  paid  into  Court  will 
be  invested  for  the  benefit  of  the  advowson  (<?). 

In  districts  in  which  large  masses  of  population  are  collected  Grants  for 
for  the  purpose  of  working  mines,  it  shall  be  lawful  for  the  p^rpo^es  in 
Ecclesiastical  Commissioners  from  time  to  time  to  make  grants  mining 
to  meet  benefactions  for  the  purpose  of  making  temporary 
provision  for  the  cure  of  souls  {d). 

The  Land  Tax  Eedemption  Act,  1802  (e)  (similar  in  this  Redemption 
respect  to  the  earlier  Act  of  1799  :  39  Gf-eo.  3,  c.  21),  in  effect  onSe^^'' 
provides  that  upon  sales  of  lands  by  ecclesiastical  corporations  siastical 
for  redemption  of  land  tax  the  minerals  shall  not  pass  by  the 
conveyance  of  the  lands,  but  shall  be  excepted  and  reserved. 

These  Acts,  however,  only  apply  to  sales  since  21  March, 
1799,  and  do  not  extend  to  sales  made  before  that  date  but 
not  completed  until  afterwards  (/).    Before  the  legislation  Enabling  and 
on  ecclesiastical  lands  in  the  reign  of  Queen  Victoria,  regard  statuteT^° 
had  to  be  had  to  the  provisions  of  an  "  enabling  Act "  (32  anterior  to 
Hen.  8,  c.  28)  and  the  restraining  statutes  of  Queen  Eliza- 
beth (g) ,  and  to  the  decisions  of  the  Courts  upon  those  statutes 


(ij)  Sowcrby  v.  Fryer  (1869),  8  Eq. 
417;  38  L.  J.  Ch.  617. 

(z)  Holden  v.  Weekes  (1860),  30 
L.  J.  Ch.  35  ;  IJ.  &  H.  278  ;  3  L.  T. 
O.  S.  437. 

{a)  Eccl.  Commrs.  v.  Wodehouse 
(1895),  above. 

{b)  Ross  V.  AdcocJc  (1868),  L.  R.  3 
C.  P.  669  ;  37  L.  J.  C.  P.  290,  293. 

ic)  See  Xnir/ht  v.  Moseley  (1753), 
1  Amb.  176 ;  Holden  v.  Weekes,  above. 

{d)  Ecclesiastical  Commission  Act, 
1860  (23  &  24  Vict.  c.  124),  s.  15. 


{e)  42  Geo.  3,  c.  116,  s.  80.  Also 
see  Act  confirming  invalid  sales,  57 
Geo.  3,  c.  100,  s.  125,  which  does 
not  ratify  a  conveyance  made  before 
its  date  where  the  minerals  under  a 
portion  were  expressed  to  be  con- 
veyed :  JFhidborne  v.  JEccl.  Commrs. 
(1877),  L.  R.  7  C.  D.  375 ;  47  L.  J. 
Ch.  129. 

(/)  JFilson  V.  Grey  (1867),  3  Eq. 
117  ;  36  L.  J.  Ch.  62. 

(c/)  1  Eliz.  c.  19;  13  Eliz.  c.  10  ; 
14Eliz.  c.  11  ;  18  EHz.  c.  11. 
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and  the  powers  of  ecclesiastical  coi'porations  at  common  law  ; 
but,  as  these  Acts  and  cases  have  now  only  a  limited  applica- 
tion, it  is  considered  best  not  to  encumber  these  pages  with 
antiquated  matter  {h) . 


Universities 
and  College 
Estates  Acts, 
1858 


and  1898. 

The  Univer- 
sities and 
Winchester 
and  Eton 
Colleges  can 
now  exercise 
the  powers  of 
a  tenant  for 
life  under 
Settled  Land 
Acts. 


(9.)  Universities  and  College  Estates. 

By  the  Universities  and  College  Estates  Act,  1858,  the 
Universities  of  Oxford,  Cambridge  and  Durham,  and  the 
colleges  in  those  universities,  and  the  colleges  of  Winchester 
and  Eton,  were  empowered  to  lease  any  mines,  quarries, 
minerals  in  their  lands,  and  also  wayleaves,  waterleaves, 
watercourses,  tramroads,  railways,  and  other  like  easements 
or  privileges,  with  full  subsidiary  powers,  for  any  term  not 
exceeding  sixty  years  {i). 

The  above-cited  sections  have  been  repealed  by  the  Univer- 
sities and  College  Estates  Act,  1898  {j),  by  which  statute  the 
before-mentioned  universities  and  colleges  may,  for  the  pur- 
poses of  sale,  enfranchisement,  exchange,  partition  and  leas- 
ing, exercise  any  of  the.  powers  conferred  on  a  tenant  for 
life  by  the  Settled  Land  Acts,  1882  to  1890.  The  Board 
of  Agriculture  is  substituted  for  the  trustees  of  the  settlement; 
and  its  consent  is  necessary  for  any  sale,  enfranchisement, 
exchange,  partition,  or  building  lease  with  option  of  purchase. 

Mining  leases,  occupation  leases,  and  building  leases  with- 
out option  of  purchase  can  be  granted  without  the  consent  of 
the  Board  of  Agriculture,  though  notice  of  intention  to  lease 
must  be  given,  and  the  provisions  of  the  Settled  Land  Acts 
must  in  other  respects  also  be  complied  with. 


(10.)  Charity  Lands. 

Sales  and  It  is  not  lawful  for  the  trustees  or  persons  acting  in  the 

vaurand^^^    administration  of  any  charity  (otherwise  than  with  the 
when  void.      express  authority  of  Parliament,  or  of  a  Court  of  competent 
jurisdiction  (/),  or  according  to  a  scheme  legally  established, 

(A)  The  old  law  is  set  out  in  Bain-  {j)  61  &  62  Vict.  c.  55. 

bridge  on  Mines,  4th  ed.,  pp.  76 —  {k)  See  p.  39,  ante. 

85;  5th  ed.,  pp.  64— 67.  (0  A.-G.  v.  York  (Abp.)  (1853), 

(i)  21  &  22  Vict.  0.  44,  ss.  15,  19,  17  Beav.  495  ;  A.-G.  v.  Cross  (1817), 

20,  3  Mer.  524. 
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or  with  the  approval  of  the  Charity  Commissioners  {m) )  to 
sell  any  of  the  charity  estate,  or  to  grant  any  lease  thereof  in 
reversion  after  more  than  three  years  of  any  existing  term,  or 
for  any  term  of  life,  or  in  consideration,  wholly  or  in  part,  of 
any  fine,  or  for  any  term  of  years  exceeding  twenty-one 
years  {n) .  Any  sale  or  lease  made  otherwise  than  as  above 
stated  is  absolutely  void  (o) . 

Except  clearly  T\ithin  the  scope  of  the  permitted  excep-  Mining  leases, 
tions,  it  is  not  desirable  to  take  a  mining  lease  from  charity 
trustees  even  for  a  shorter  period  than  twenty- one  years. 
Application  can  be  made  to  the  Chancery  Division  of  the  How  sanction 
High  Court  to  sanction  a  mining  lease  ;  but  this  procedure  is 
more  costly  and  cumbersome  than  resort  to  the  Charity 
Commissioners,  who  have  a  full  statutory  power  to  authorize 
leases  for  working  any  mines,  or  the  digging  for  or  raising  of 
stone,  clay,  gravel  or  other  minerals  where  the  same  will  be 
for  the  benefit  of  the  charity,  and  although  not  permitted  by 
the  trusts  of  the  charity  (p). 

The  trustees  or  persons  acting  in  the  administration  or 
management  of  the  charity,  or  the  estates  or  property  thereof, 
lay  before  the  Charity  Commissioners  a  statement  and 
proposal,  and  it  is  desirable  that  this  should  be  accompanied 
by  the  report  of  a  mining  engineer  or  other  person  skilled  in 
working  or  letting  mines,  and  the  Commissioners  make  an 
order  under  their  seal,  if  they  approve  (q) . 

Leases  of  charity  property,  if  made  in  excess  or  contraven-  Void  leases, 
tion  of  statutory  powers,  will  not  be  aided  in  a  Court  of 
Equity,  although  it  is  conceived  that  the  Court  would  in  a  fit 
case  now  rectify  a  lease,  or  even  set  it  aside,  but  not  if  a 
possessory  title  has  been  obtained  by  possession  imder  a  void 
lease  (r) . 

Money  arising  from  mines  or  minerals  in  charity  property  Purchase 
is,  as  a  rule,  treated  as  capital,  and  is  invested,  in  Grovernment  ^yalSes^^^ 
stocks  or  securities,  in  the  name  of  the  Official  Trustee  of 

(m)  Magdalen  Hospital  v.  Enotts  2  Q.  B.  277  ;  60  L.  J.  Q.  B.  646  ; 

(1879),  4  App.  Cas.  324  ;  48  L.  J.  65  L.  T.  379  ;  39  W.  K.  541. 
Ch.  679  ;  40  L.  T.  466;  27  W.  R.         {p)  Charitable  Trusts  Act,  1853 

602.  (16  &  17  Vict.  c.  132),  ss.  21,  26. 

[n)  Charitable  Trusts  Act,  1855        {q)  Sect.  21. 
(18  &  ly  Vict.  c.  124),  88.  29,  39;         (r)  ^qq  Magdalen  Hospital  v.  Knotts 

Moore  v.  Clench  (1876),  1  C.  D.  447.  (1879),  4  App.  Cas.  324 ;  48  L.  J.  Ch. 

(o)  Bangor  {Bp.)  v.  Farry^  [1891]  579,  and  cases  there  cited. 
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Charities 
which  are  not 
primarily  sub- 
ject to  Charit- 
able Trusts 
Acts. 


G-ift  in 
mortmain. 


Settinsr  aside 


improper 
lease. 


Charitable  Funds,  unless  the  Charity  Commissioners  or  a 
competent  Court  shall  otherwise  direct. 

The  Charitable  Trusts  Acts  do  not  primarily  apply  to  the 
universities  (s),  or  to  any  building  registered  and  bond  fide 
used  as  a  place  of  meeting  for  religious  worship,  or  to  any 
institution,  establishment,  or  society  for  religious  or  other 
charitable  purposes  wholly  or  partially  maintained  by 
voluntary  subscriptions  [t)  ;  but  the  trustees  or  persons  acting 
in  the  administration  of  any  exempted  charity  can  apply  to 
the  Charity  Commissioners  to  have  the  benefits  of  the  Acts 
extended  to  them  (ii).  It  is  desirable  to  adopt  this  course 
when  it  is  desired  to  sell  or  demise  mines  or  minerals.  With 
the  consent  of  the  Charity  Commissioners,  the  trustees  of  a 
nonconformist  place  of  worship,  the  trustees  of  endowed 
schools  (z'),  national  schools,  or  other  similar  institutions  can 
grant  leases  or  licenses  for  mining  purposes. 

On  an  assurance  of  land  to  charitable  purposes,  mines  and 
minerals  and  easements  may  be  reserved  to  the  assuror  and 
those  claiming  under  him  {w). 

On  setting  aside  a  lease  improperly  granted  by  trustees  of 
a  charity,  the  Court  will  order  the  deed  to  be  wholly 
cancelled,  and  will  not  leave  the  personal  covenants  of  the 
trustees  in  force  for  the  benefit  of  the  lessee  {x) . 


(11.)  Sea,  Foreshore,  Lakes  and  Rivers. 

Mines  and  minerals  under  the  sea,  the  seashore,  rivers  and 
streams  follow  the  ownership  of  the  soil. 

The  ownership  or  property  of  the  soil  shifts  as  the  sea 
recedes  or  encroaches  {a) . 

In  the  absence  of  evidence  to  the  contrary,  the  Crown  is 
entitled  to  the  soil  (including  mines)  of  (1)  the  sea  adjoin- 
under  the  sea  ing  the  coasts  of  the  United  Kingdom  {h),  and  (2)  that  part 


Sea  and 
seashore. 


Crown 
entitled  to 
minerals 


(«)  See  p.  174,  ante, 
[t)  Charitable  Trusts  Act,  1853, 
E.  62. 

{u)  Charitable  Trusts  Act,  1869, 
S.  14. 

{v)  See  A.-G.  v.  Christ  Church, 
Oxford,  [1894]  3  Ch.  524  ;  63  L.  J. 
Ch.  901 ;  71  L.  T.  472  ;  43  W.  R.  198. 

(m  )  Mortmain  and  Charitable  Uses 
Act,  1888,  s.  4  (4). 


[x)  A.-G.  V.  3Iorgan  (1827),  2  Euss. 
306  ;  26  R.  R.  81. 

{a)  Scratton  v.  Broivn  (1825),  4 
B.  &  C.  485,  499  ;  28  R.  R.  344. 

{h)  A.-G.  V.  Chambers,  A.-G.  v. 
Recs  (1859),  4  De  G-.  M.  &  G.  206  ; 
4  De  G.  &  J.  55  ;  23  L.  J.  Ch.  662  ; 
2  W.  R.  686  ;  lleg.  v.  Gee  (1859),  1 
Ellis  &  Ellis,  1068;  Lord  Advocate,  y. 
Wemyss  (1899),  [1900]  A.  C.  48. 
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of  the  seashore  which  lies  between  low- water  mark  and  the  and  foreshore, 
ordinary  high-water  mark  (c) ,  the  latter  being  the  line  ^ater  mark 
reached  by  the  average  of  medium  high  tides  between  the  ^^^g^^^^'^j^ 
springs  and  the  neaps  in  each  quarter  of  a  lunar  revolution 
during  the  whole  year  (c)  ;  and  (3)  where  land  has  been  ^^^^^g^gg^^*^ 
suddenly  left  by  the  retirement  of  the  sea  (c). 

The  ownership  of  the  Crown  will  be  displaced  by  produc- 
tion of  an  express  grant  (d),  or  proof  of  long  continued  and 
uninterrupted  acts  of  proprietorship  {e). 

However,  in  the  absence  of  proof  of  claim,  or  acts  of  owner-  Minerals 
ship  by  the  Crown,  the  land  (including  minerals)  above  the  ^ater  mark 
ordinary  hiqh-ivater  mark  (and  not  merely  the  highest  mark  belong  to 

.         .  ■  .  ...  adjoining 

of  the  spring  tides)  belongs  to  the  proprietor  of  the  adjoining  proprietor, 
estate  (/). 

The  inhabitants  of  a  parish  cannot  take  stones  from  the 
seashore  or  from  the  lands  of  another  hy  custom ;  nor  by 
prescription,  unless  under  a  grant  which  would  incorporate 
them  {g). 

The  owner  of  the  foreshore  can  be  restrained  by  injunction  Injunction, 
from  removing  shingle  therefrom,  so   as  to   expose  the 
plaintiff's  land  to  the  inroads  of  the  sea,  even  though  the 
shingle  be  removed  for  sale  in  an  ordinary  way  {h) . 

It  would  appear  that  the  soil  of  public  navigable  lakes  in  Navigable 
England  (as  in  Scotland  {i) )  does  not  belong  to  the  Crown,  ^^^^^* 
but  to  the  owners  of  the  adjoining  lands  {j). 

The  bed  of  all  navigable  rivers  where  the  tide  flows  and  Minerals 
reflows,  and  of  all  estuaries  or  arms  of  the  sea,  is  vested  in  able^rive^s!,^" 
the  Crown,  unless  evidence  is  forthcoming  to  the  contrary  {k). 
The  question  whether  a  non-tidal  river  is  navigable  or  not 
depends,  not  upon  the  possibility  of  navigation,  but  on  proof 

{c)  A.' G.Y.  Chambers  {\^b<^),i'De  {h)  A.-G.  v.   Tom^we  (1879),  14 

G.  &J.  55;  23  L.  J.  Ch.  662.  C.  D.  58;  49  L.  J.  Ch.  377;  42 

{rl)  Scratton  v.  Broicn  (1825),  4  B.  L-      880 ;  28  W.  R.  870. 

&  C.  485,  495;  28  R.  R.  344,  (^)  Mackenzie  v.  Bankes  (1872),  3 

I  \    -n         ^    I  -r,  1  \          a  App.  Cas.  1324. 

{e)   Beaufort    {Duke^^     Swansea  Marshall  y.  Ullesivater  Naviga- 

{Mayor^c  )  (1849)    3  Ex.  413;  12  ^.^^  ^^863),  3  B.  &  S.  732 ;  32 

(^'^^^  k  P  i  \k^              ^'  L.  J.  Q.  B.  139  ;  L.  R.  7  Q.  B.  166  ; 

U»4yj,  b      ±5.  «bl.  Brlstow  v.  Cormican  (1878),  3  App. 

(/)  Lowe  V.  Govett  (1832),  3  B.  &  Cas.  641. 

Ad.  863  ;  1  L.  J.  K.  B.  224.  (/^)  Gannv.  Whitstable  {Free Fishers) 

{g)  Constable  v.  Nicholson  (1863),  (1865),  11  H.  L.  C.  192;  20  C.  B. 

32  L.  J.  C.  P.  240  ;  14  C.  B.  N.  S.  N.  S.  1 ;  35  L.  J.  C.  P.  29  ;  12  L.  T. 

230  ;  11  W.  R.  698.  150  ;  13  W.  R.  589. 
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ownership 
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of  the  fact  of  navigation  (k).  But  in  the  absence  of  such 
evidence  (/),  the  bed  of  the  non-tidal  parts  of  a  navigable 
river  {m),  and  the  bed  of  a  non-navigable  river,  belongs  to  the 
adjoining  proprietor,  or,  if  it  is  the  boundary  of  two  estates, 
then  up  to  the  middle  of  the  stream  (?^) . 

In  the  case  of  open  wastes  the  lord  of  the  manor  is  owner 
of  the  soil  (o).  The  bed  or  half -bed  will  pass  by  a  con- 
veyance of  the  adjacent  land,  unless  there  is  something  in 
the  language  of  the  grant  indicating  an  intention  to  exclude, 
or  something  in  the  subject-matter,  or  in  the  surrounding 
circumstances,  from  which  such  an  intention  may  reasonably 
be  inferred  {p),  and  this,  although  the  measurement  of  the 
property'  can  be  satisfied  without  including  the  half  of  the 
bed  of  the  river,  and  although  the  land  is  described  as 
bounded  by  a  river,  and  notwithstanding  that  the  map 
referred  to  in  the  deed  does  not  include  the  half  of  the 
river  (q) .  The  underlying  mines  follow  the  same  rule ;  but  a 
canal  stands  on  a  different  footing,  and  the  presumption  does 
not  apply  {n). 

The  immd  facie  presumption  that  the  Crown  is  entitled 
may  be  displaced,  by  production  of  an  express  grant  from  the 
Crown  (anterior  to  1  Anne,  c.  7,  s.  5),  or  by  evidence  of 
adverse  possession  or  long  continued  user,  from  which  such  a 
grant  may  be  presumed  (r). 

The  presumption  is  not  rebutted  by  the  fact  that  there  is 
in  summer  and  autumn  less  water  on  the  land  than  there 
formerly  was  {s) . 

Where  there  is  a  grant,  by  letters  patent  by  the  Crown,  of 
all  those  coal  mines  found  or  to  be  found  within  "  the 
commons,  ^caste  grounds,  or  marshes  "  within  a  certain  lord- 


{k)  A.-G.  V.  Simpson,  [1901]  2  Ch. 
671 ;  70  L.  J.  Ch.  828. 

{I)  Jones  V.  Willkans  (1837),  2  M. 
&W.  326 ;  Clark  Y.  Elphinstone  (1880), 
6  App.  Cas.  164  ;  50  L.  J.  P.  C.  22  ; 
Bindson  v.  Ashhy,  [1896]  2  Ch.  1  ;  65 
L.  J.  Ch.  515  ;  74  L.  T.  327. 

{m)  See  Ltjon  v.  Fishmongers''  Co. 
(1876),  1  App.  Cas.  673,  682;  46 
L.  J.  Ch.  68,  78. 

(m)  See  Chamber  Colliery  Co.  v. 
Rochdale  Canal  Co.,  [1895]  A.  C.  584, 
585 ;  64  L.  J.  Q.  B.  645  ;  73  L.  T. 
258. 


ip)  Ecroyd  v.  Coulthard,  [1898]  2 
Ch.  358. 

{p)  lb.  quoting  Fitzgerald,  J.,  in 
Bivyer  v.  Rich  (1872),  Jr.  Eep.  6  C.  L. 
144,  149. 

[q)  Micklethwait  v.  Newlay  Bridge 
Co.,  Ld.  (1886),  33  C.  D.  133;  55 
L.  T.  N.  S.  336. 

(r)  A.-G.  V.  Emerson,  [1891]  A.  C. 
649;  61  L.  J.  Q.  B.  79  ;  65  L.  T. 
564  ;  55  J.  P.  709  ;  7  Times  L.  R. 
522  ;  Lord  Advocate  v.  Young  (1887), 
12  App.  Cas.  544. 

(s)  Hindson  v.  Ashby,  above. 
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sliip,  with  a  proviso  that  the  grant  should  be  construed 
strictly  against  the  Crown,  it  will  pass  coal  lying  under  the 
foreshore  of  the  estuary  of  the  Eiver  Dee,  between  high  and 
low- water  marks,  and  forming  part  of  the  manor,  such 
ground  being  literally  within  the  term  "  waste  grounds"  (t). 

Acts  of  ownership  adverse  to  the  Crown  will  also  be  "^^^^^^j^^ 
admitted,  whether  exercised  above  or  under  ground,  so  long 
as  they  are  done  openly  (u).  But  the  effect  of  acts  of  owner- 
ship must  depend  partly  upon  the  acts  themselves,  and  partly 
upon  the  nature  of  the  property  upon  which  they  are  exer- 
cised (r). 

Where  the  property  is  of  such  a  nature  that  it  cannot 
easily  be  protected  from  intrusion,  and  if  it  could  it  would 
not  be  w^orth  the  trouble  of  preventing  it,  there  mere  user  is 
not  sufficient  to  establish  a  right ;  but  it  must  be  founded 
upon  some  proof  of  knowledge  and  acquiescence  by  the  party 
interested  in  resisting  it,  or  by  perseverance  in  the  assertion 
and  exercise  of  the  right  claimed  in  the  face  of  opposition  (v) . 

In  the  absence  of  rebutting  evidence,  the  right  to  a  several  Several 
fishery  imports  the  ownership  of  the  soil  of  the  sea  or  public 
navigable  river  in  which  the  right  of  fishery  is  exercised  (iv)  ; 
and  this  is  paramount  to  the  right  of  the  adjoining  owners  {x). 

Apparently,  the  ownership  of  the  soil  carries  with  it  the 
right  to  the  underlying  minerals  (y),  the  owner  of  the  several 
fishery  occupying  a  stronger  position  than  a  highway  autho- 
rity, which  only  has  the  soil  so  far  as  is  necessary  for  the 
repair  and  management  thereof  (z)  ;  his  position  is  more  akin 
to  that  of  a  person  who  acquires  the  minerals  by  obtaining  a 
possessory  title  to  a  strip  of  land  set  out  for  a  private  road  («) . 

Where  land  is  gained  by  alluvion  or  projection  of  extraneous  Alluvion, 
matter,  not  being  land  left  by  the  sea,  and  the  accretion  has 


(0  A.-G.  V.  Hanmer  (1858),  27 
L.  J.  Ch.  837 ;  4  De  G.  «S:  J.  205  ;  4 
Jur.  N.  S.  751  ;  6  W.  R.  804. 

(?<)  Calmady  v.  Roive  (1844),  6  C.  B. 
861  ;  Re  Walton  cum  Tnmley  Manor, 
Ex  p.  Tomline  (1873),  21  W.  R.  475  ; 
28  L.  T.  12;  A.-G.  v.  Fortsmonth 
(1877),  25  W.  R.  559. 

{v)  jPer  Lord  Chelmsford,  L.  C,  in 
A.-G.  V.  Chambers  (1859),  4  De  G-.  & 
J.  55,  65  ;  23  L.  J.  Ch.  662  ;  2  W.  R. 
636. 


{to)  A.-G. -v.  Emerson,  [1891]  A.  C. 
G49  ;  61  L.  J.  Q.  B.  79  ;  65  L.  T. 

564;  Ilanhury  v.  Jenkins,  [1901]  2 
Ch.  401. 

(.r)  Hlndson  v.  Ashley,  [1896]  2  Ch. 
1 ;  65  L.  J.  Ch.  515  ;  74  L.  T.  327. 

(y)  Lindley,  M.  R.,  raised  this 
question,  but  did  not  answer  it,  in 
Hindson  v.  Ashhy,  above. 

{z)  See  p.  183  et  seq. 

[a)  Seddon  v.  Smith  (1877).  36  L.  T. 
168. 
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been  gradual  and  imperceptible .  in  its  progress  (and  not 
necessarily  imperceptible  after  a  long  lapse  of  time),  this 
land  belongs  to  the  adjoining  owner  (h). 

The  rule  applies  to  a  result  and  not  to  the  manner  of  pro- 
duction (c),  and  accordingly  operates  if  the  alluvion  is  caused 
by  mining  operations  or  other  artificial  causes  (d).  But 
property  will  retain  its  former  ownership  where  the  limits 
are  clear  and  defined,  and  the  exact  space  between  these 
limits  and  the  new  high- water  line  can  be  clearly  shown,  or 
where  the  acquisition  of  additional  land  has  been  great  and 
sudden  (e). 

The  whole  doctrine  of  accretion  is  based  upon  the  theory 
that  from  day  to  day,  week  to  week,  and  month  to  month,  a 
man  cannot  see  where  his  old  line  of  boundary  was  by  reason 
of  the  gradual  and  imperceptible  accretion  of  alluvium  to  his 
land  (/). 

The  foregoing  rules  conversely  apply  where  there  are  en- 
croachments by  the  water  upon  the  land  {g) . 

Where  the  lands  of  two  conterminous  proprietors  are 
separated  from  each  other  by  a  non-tidal  river,  or  running 
stream  of  water,  each  proprietor  is,  in  the  absence  of  evidence 
to  the  contrary,  owner  of  the  soil  of  the  alveus  or  bed  of  the 
river  usque  ad  medium  filum  aquce.  The  soil  of  the  alveus  is  not 
the  common  property  of  the  two  proprietors,  but  the  share  of 
each  belongs  to  him  in  severalty.  So  neither  is  entitled  to 
use  the  bed  of  a  tidal  {h)  or  non-tidal  river  in  such  a  manner 
as  to  sensibly  interfere  with  the  natural  flow  of  the  stream  («) . 
But  either  can  build  in  it  or  use  it,  if  the  doing  so  will  not 
occasion  obstruction  or  damage  {k). 

A  riparian  owner  has  the  right  to  moor  a  vessel  of  ordinary 
size  alongside  the  bank  at  and  for  a  reasonable  time,  but  not 


{b)  E.Y.Lorcl  Yarborotigh  (1824),  3 
B.  &  Cr.  91 ;  5  Bing.  163  ;  27  R.  R. 
292. 

[c)  A.-G.  V.  Chambers  (1859),  4 
De  G-.  &  J.  55  ;  23  L.  J.  Ch.  662. 

(d)  See  Doe  d.  Seebkristo  v.  East 
India  Co.  (1856),  10  Moore,  P.  C.  C. 
140. 

{e)  A.-G.\.  Chambers,  above;  Todd 
T.Bunlop  (1841),  2  Robinson,  Sc.App. 
333. 

(/)  Smith,  L.  J.,  in  Eindson  v. 


Ashby,  [1896]  2  Ch.  1,  28. 

{g)  Co.  Litt.  47,  n.  ;  Re  Hull  and 
Selby  Rail.  Co.  (1839),  5  M.  &  W. 
327  ;  Ford  v.  Lacey  (1861),  7  H.  &N. 
151  ;  30  L.  J.  Ex.  352 ;  7  Jur.  N.  S. 
684. 

ih)  A.-G.  V.  Lonsdale  (1868),  L.  R. 
7  Eq.  377  ;  38  L.  J.  Ch.  335. 

{i)  Biclcett  v.  Morris  (1866),  L.  R. 

1  Scotch  &  D.  App.  47  (H.  L.). 

(A)  Orr-Eiving  v.  Colquhoim  (1877), 

2  App.  Cas.  839. 
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for  an  unreasonable  time,  or  so  as  to  interfere  with  the  free 
access  into  the  river,  or  into  a  dock  or  wharf  (/). 

In  the  absence  of  clear  words  in  the  Inclosure  Act,  or  of  Inclosure  Act 

jiiii  -i-ijp  •        and  Award  do 

evidence  that  the  commoners  exercised  rights  oi  common  m  a  ^ot  extend  to 

river  forming  the  boundary  of  a  waste,  the  Inclosure  Act  and  F^^®^  adjom- 

Award  do  not  extend  to  the  river  :  the  soil  thereof  up  to  the 

middle  of  the  sti-eam  belongs  to  the  lord  of  the  manor  (m). 

All  the  risrhts  of  the  Crown  Cn)  of  and  in  the  shore  and 

^  ^  leases  by  the 

bed  of  the  sea,  and  of  every  channel,  creek,  bay,  estuary  and  Crown, 
navigable  river  of  the  United  Kingdom,  as  far  up  as  the  tide 
flows  (for  brevity  called  the  foreshore),  are  now  vested  in  the 
Board  of  Trade,  who  may  exercise  all  powers  of  the  Commis- 
sioners of  Woods  with  respect  to  the  same  (o).  But  this 
enactment  does  not  apply  to  the  foreshore  of  the  Thames,  the 
Tees,  or  the  County  Palatine  of  Durham  (p),  or  to  grants  by 
the  Commissioners  of  Woods  before  1st  January,  1867  (q), 
or  to  portions  in  front  of  or  immediately  adjacent  to  lands  of 
the  CroTvn  or  any  department  of  the  Grovernment  (v),  or  to 
mines  or  minerals  under  the  foreshore  (s). 

Subject  to  the  provisions  of  the  Act,  all  persons  entitled 
under  the  Crown,  to  mines  or  minerals  under  or  immediately 
adjacent  to  the  (t)  foreshore,  may  take  or  use  any  portion  of 
the  foreshore  for  pits,  spoil  banks,  or  works,  giving  the  Board 
of  Trade  two  months'  notice,  and  making  compensation  for 
damage,  pursuant  to  the  Lands  Clauses  Acts,  but  so  as  not  to 
injure  any  pier  or  other  structure  (w),  and  making  and  main- 
taining all  works  and  conveniences  necessary  for  the  safety 
and  accommodation  of  the  public  {v). 


(12.)  Highways  and  Bridges. 

The  mines  and  minerals  under  a  public  highway  and  a  Minerals 
public  bridge  (iv)  belong  to  the  owner  of  the  adjoining  lands,  ^ayTand^' 


{l)  Original  Hartlepool  Collieries  Co. 
V.  Gibb  (1877),  5  C.  D.  713  ;  46  L.  J. 
Ch.  311  ;  36  L.  T.  433. 

{m)  Ecroyd  v.  Coultharcl,  [1898]  2 
Ch.  358  ;  67  L.  J.  Ch.  458  ;  78  L.  T. 
702. 

(n)  8  &  9  Vict.  c.  99,  ss.  1,  2  ;  14 
&  15  Vict.  c.  42,  s.  2  ;  Crown  Lands 
Act,  1866  (29  &  30  Vict.  c.  62). 

(o)  Sects.  7,  8. 


{p)  Sect.  17. 
{q)  Sect.  18. 
(r)  Sect.  20. 
(s)  Sect.  21. 
[t)  Sect.  22. 
{u)  Sect.  23. 
\v)  Sect.  24. 

{w)  See  Harrison  v.  Parker  (1805), 
6  East,  154  ;  2  Smith,  262  ;  8  E.  R. 
434. 
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as  being  the  freeholder  of  the  soil  of  the  highway  (p).  A 
landowner,  when  he  dedicates  his  land  to  the  public  to  pass 
and  repass  over  it,  dedicates  the  surface  and  no  more  for  the 
public  to  use  as  a  way  ;  all  that  is  below  the  surface  he  still 
retains  to  himself  as  before,  and  unless  there  is  some 
statutory  enactment,  vesting  the  way  in  somebody  else,  the 
landowner  is  just  as  much  owner  of  the  soil  of  the  way  and 
all  below  it  as  he  was  before  he  dedicated  it,  subject  only  to 
the  right  which  he  has  granted  to  the  public  to  use  its  surface 
as  a  way  (q). 

A  cul-de-sac  dedicated  to  the  use  of  the  public  for  a  long 
period  is  a  public  highway  (r). 

A  map  attached  to  an  old  inclosure  award,  showing  a 
highway  then  existent,  is  not  admissible  to  prove  the 
boundaries  of  the  highway  at  that  date,  as  against  a  person 
whose  property  adjoins  the  highway,  but  over  which  the 
Inclosure  Commissioners  had  no  jurisdiction  (.s). 

Gaps  or  023enings  through  which  people  obtain  access  to  a 
colliery  will  not  constitute  a  highway,  even  though  there  is, 
or  has  been,  an  agreement  by  the  colliery  lessee  Avith  his 
lessor  that  a  road  shall  be  made  (t)  ;  nor  will  occupation 
roads  laid  through  an  estate  for  the  use  and  convenience  of 
the  inhabitants  (k). 

There  may  be  a  dedication  of  a  highway  to  the  public  for 
a  limited  pur]30se,  as  for  carts  laden  with  coal,  or  for  all 
purposes  except  that  of  carrying  coal  (v) ,  or  the  dedication 
may  be  subject  to  an  existing  erection  or  excavation 


{p)  Goodtitle  v.  Alker  and  Mines 
(1757),  1  Burr.  143. 

(q)  Per  Smith,  L.  J.,  in  Baird  v. 
Ttmbridge  Wells,  [1894]  2  Q.  B.  883  ; 
71  L.  T.  211,  217  ;  [1896]  A.  C.  434  ; 
65  L.  J.  Q.  B.  451  ;  74  L.  T.  385. 
And  see  Municipal  Council  of  Sydney 
V.  Young,  [1898]  A.  C.  457  ;  67  L.  J. 
P.  C.  40  ;  78  L.  T.  365  ;  46  W.  K 
661  ;  and  Harrison  v.  Rtttland  [Bul'c) , 
[1893]  1  Q.  B.  142  ;  62  L.  J.  Q.  B. 
117  ;  68  L.  T.  35  ;  41  W.  K  324. 

{r)  Bateman  v.  Bluck  (1852),  18 
Q.  B.  870  ;  21  L.  J.  Q.  B.  406  ;  17 
Jur.  386  ;  Souch  v.  East  London  Bail- 
way  (1873),  L.  K  16  Eq.  108;  42 
L.  J.  Ch.  477  ;  21  W.  R.  590  ;  Bourke 
V.  Davis  (1890),  44  C.  D.  110;  62 
L.  T.  34  ;  38  W.  R.  167. 


(«)  Beg.  V.  Berger,  [1894]  1  Q.  B. 
823  ;  62  L.  J.  Q.  B.  529  ;  70  L.  T. 
807  ;  42  W.  R.  541 ;  58  J.  P.  416. 

{t)  Healcy  v.  Batley  Corp.  (1875), 
L.  R.  19  Eq.  375 ;  44  L.  J.  Ch.  642. 

(m)  Selhy  v.  Crystal  Palace  District 
Gas  Co.  (1862),  4  De  Gc.  F.  &  J.  246  ; 
10  W.  R.  636;  S.  C,  31  L.  J.  Ch. 
595. 

(v)  Stafford  [Marquis)  v.  Coyney 
(1826),  7  B.  &  C.  257  ;  5  L.  J.  (0.  S.) 
K.  B.  285;  31  R.  R.  186. 

{^v)  Fisher  v.  Proicse  (1862),  2  B.  & 
S.  770  ;  31  L.  J.  Q.  B.  212  ;  6  L.  T. 
711  ;  8  Jur.  N.  S.  1208,  overruling 
dictum  of  Campbell,  C.  J,,  in  Reg.  v. 
Charlesworth  (1851),  16  Q.  B.  1012  ; 
3  Cox,  C.  C.  174  ;  Warner  v.  Wands- 
worth (1889),  53  J.  P.  471. 
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A  highway  authority  cannot  give  permission  for  a  private  Private  tram- 
railway  or  tramway  to  cross  a  highway,  if  the  crossing  highway!^^^ 
amounts  to  a  nuisance  or  obstruction.  If,  however,  the 
tramway  crosses  underneath  the  highway,  or  is  overhead,  so 
as  not  to  obstruct  the  passage  of  the  public,  neither  parlia- 
mentary power  nor  the  consent  of  the  highway  authority  is 
necessary  (x).  The  owner  of  the  soil  can  obtain  an  injunction 
to  prevent  a  stranger  from  laying  or  keeping  down  pipes  or 
other  things  in  or  on  the  highway  (?/) . 

A  bridge  dedicated  to  and  accepted  by  the  community  is  a  Public 
public  bridge,  even  though  it  may  have  been  built  by  a  ^^^^^^^s. 
private  individual,  or  by  turnpike  trustees  (z). 

As  regards  the  public  right  of  passage,  and  rights  and 
incidents  affecting  mines  and  minerals,  a  public  bridge  stands 
on  the  same  footing  as  an  ordinary  highway.  Generally,  the 
county  or  other  road  authority  is  liable  to  repair  approaches 
to  bridges ;  but  where  a  canal  company  is  directed  by  a 
private  Act  of  Parliament  to  ?nalce perfect  and  maintain  bridges 
carrying  highways  over  a  canal,  they  are  liable  to  maintain 
and  repair  the  raised  approaches  at  each  end  {a)  ;  but  a 
railway  company  is  not  subject  to  such  an  obligation  by 
virtue  merely  of  the  Hail  ways  Clauses  Act,  1845,  even  though 
it  has  lowered  the  level  of  the  old  highway  {b) . 

The  Local  (jovernment  Act,  1888,  s.  11  (6),  provides  that 
a  main  road  and  the  materials  thereof,  and  all  drains  belong- 
ing thereto,  shall  (except  where  the  urban  authority  retain 
the  powers  and  duties  of  maintaining  and  repairing  such 
road)  vest  in  the  County  Council  (c) . 

In  an  urban  district  all  streets  being  or  becoming  high-  To  what 
ways,  repairable  by  the  inhabitants  at  large,  vest  in  the  urban  and^streets ^ 
authority  {d) ;  such  vesting,  however,  does  not  give  the  pro-  vested  in  local 
perty  in  the  street,  but  merely  in  the  surface  and  in  such 

(a;) -4.-6-'.  V.  (1900),  83  L.  T.         {a)  Nottingham  County  Council  v. 

245  ;  per  Blackburn,  J.,  Cattle  v.  Manchester,    {Sheffield  ^  Lincolnshire 

Stockton  TFateruorks  Co.  {1S75),Ij.  n.  Railway  (1894),  15  Reports,  35;  71 

10  Q.  B.  453  ;  44  L.  J.  Q.  B.  139  ;  L.  T.  430. 

^^J^:  J/  *J^-         p.  ,     ,  ib)  L.     N.  W.  Railway  v.  Skerton 

(y)  Goodson  v.  Richardson  (1874),  ^^QaA\   «;  "k      q        .  qq  t    t  iv/r  n 

(z)  Reg.  V.  Southampton  (1887),  19         ip)  ^1  &  52  Vict.  c.  41. 
Q.  B.  D.  590  ;  56  L.  J.  M.  C.  112 ;         {d)  Public  Health  Act,  1875  (38  & 
57  L.  T.  261  ;  62  J.  P.  52.  39  Vict.  c.  55),  s.  149. 
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Disturnpiked 
road. 


Presumption 
where  di£fe- 
rent  owners 
on  each  side 
of  highway. 


part  of  the  soil  as  is  or  can  "be  used  for  the  ordinary  purposes 
of  a  street,  and  not  any  stratum  or  portion  of  the  soil  defined 
or  ascertainable,  like  a  vein  of  coal  or  stratum  of  ironstone  (e). 

In  the  case  of  any  disturnpiked  road  or  highway,  which 
has  become,  or  shall  become,  vested  in  an  urban  authority,  all 
mines  and  minerals  of  any  description  whatsoever  shall  belong 
to  the  person  who  would  be  entitled  thereto  in  case  such  road 
or  highway  had  not  become  so  vested,  and  the  person  entitled 
to  any  such  mine  or  mineral  shall  have  the  same  powers  of 
working  and  getting  the  same,  or  other  minerals,  as  if  the 
road  or  highway  had  not  become  vested  in  the  urban  autho- 
rity, but  so  nevertheless  that  in  such  working  and  getting  no 
damage  shall  be  done  to  the  road  or  highway  (/) .  The 
Eural  District  Council  is  highway  authority  over  roads,  other 
than  main  roads,  in  non-urban  districts  {g) . 

"Where  the  land  adjoining  a  highway  belongs  to  different 
owners  on  each  side,  then  the  law  presumes  that  each  has  a 
right  to  the  soil  (including  minerals)  to  the  centre  of  the 
road  [usque  ad  medium  filum  vice)  (Ji) . 

The  presumption  applies  to  streets  in  towns  (/),  and  also  to 
private  roads  (A),  and  to  turnpike  roads  (/),  and  to  streams 
separating  two  properties  {ni) .  But  the  presumption  does  not 
apply  if  there  is  something  either  in  the  language  of  the 
instrument,  or  in  the  nature  of  the  subject-matter  of  the 
grant  or  transaction,  or  in  the  surrounding  circumstances,  to 
rebut  it,  as  where  the  adjoining  land  abuts  on  an  intended 
highway  not  actually  dedicated  {n) ;  or  if  there  be  evidence 


le)  Cover  dale  v.  Charlton  (1879),  4 
Q.  B.  D.  104  ;  48  L.  J.  Q.  B.  128 ; 
40  L.  T.  N.  S.  88  ;  26  W.  K  687 ; 
per  James,  L.  J.,  EoUs  v.  St.  George's 
(1880),  14  C.  D.  785  ;  49  L.  J.  Ch. 
691  ;  43  L.  T.  140. 

(/)  Bairdv.  Tunbridge  Wells,  [1894] 
2  Q.  B.  883  ;  [1896]  A.  C.  434  ;  65 
L.  J.  Q.  B.  451  ;  74  L.  T.  385  ;  41 
&  42  Vict.  c.  77,  8.  27,  in  view  of 
the  construction  placed  by  the  House 
of  Lords  on  the  word  "  vesting,"  this 
enactment  appears  to  be  unnecessary : 
Tunbridge  Wells  v.  Baird,  [1896]  A.  C. 
434  ;  65  L.  J.  Q.  B.  451  ;  74  L.  T. 
385. 

{g)  56  &  57  Vict.  c.  73,  s.  25. 

\h)  Holmes  v.  Bellingham  (1859),  29 


L.J.  CP.  132;  7  C.  B  N.  S.  329; 
6  Jur.  N.  S.  534. 

(i)  In  re  White's  Charities,  [1898]  1 
Ch.  659  ;  67  L.  J.  Ch.  430  ;  78  L.  T. 
550  ;  46  W.  R.  479. 

{k)  Holmes  v.  Bellingham  (1859),  29 
L.  J.  C.  P.  132;  7  C.  B.  N.  S.  329  ; 
6  Jur.  N.  S.  534. 

[1)  Davidson  v.  Gill  (1800),  1  East, 
69. 

(m)  Eex  V.  Landulph  (1834),  I  M. 
&  Rob.  393. 

(«)  Micklethwait  v.  Newlay  Bridge 
Co.  (1886),  33  C.  D.  133,  155;  65 
L.  T.  336  ;  51  J.  P.  132  ;  Leigh  v. 
Jach  (1879),  5  Ex.  D.  264 ;  49  L.  J. 
Ex.  220  ;  42  L.  T.  463 ;  28  W.  R. 
452. 
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of  acts  of  ownership  on  the  part  of  the  lord  of  the  manor  (o), 
or  of  any  tenant  or  other  person  interested  in  the  adjacent 
land  (p) ;  or  if  there  he  evidence  to  show  that  the  parties  did 
not  intend  that  the  road  or  any  part  of  it  should  be  dedi- 
cated (q)  or  pass  by  the  grant  (r). 

The  presumption  will  not  be  rebutted  by  merely  showing 
that  its  application  will  be  prejudicial  to  the  person  resisting 
it,  or  that  the  probabilities  are  against  it  if  he  had  considered 
the  disadvantage  resulting  to  him  (s) ,  or  by  the  fact  that  the 
property  is  described  in  a  deed  as  adjoining  the  road,  and  is 
separated  therefrom  by  a  fence,  and  defined  by  admeasure- 
ment and  reference  to  a  plan,  the  stated  quantity  not  including 
the  content  of  the  highway  (t) . 

The  onus  of  rebutting  the  presumption  lies  upon  the  person 
resisting  it  (.s-) . 

If  it  is  proved  that  the  presumption  is  not  accurate  in  fact,  Unequal 
and  that,  as  between  the  owners  of  the  properties  on  the  highway? 
opposite  sides  of  a  highway,  the  highw^ay  is  unequally  divided 
between  the  two,  then  the  presumption  is  that  an  instrument 
passes  the  soil  of  the  highway  so  far  as,  and  up  to  the  point 
where,  it  is  vested  in  the  conveying  party  (u) . 

The  land  lying  between  the  metalled  part  of  a  main  road  Roadside 
and  the  hedges  on  either  side  is  roadside  waste,  and  does  not 
vest  in  the  County  Council  {v) . 

There  is  not  an  invariable  presumption  that  all  the  space 
between  the  hedges  is  highway ;  the  question  depends  on  the 
nature  of  the  district,  the  width  of  the  margins,  the  regularity 
of  the  line  of  the  hedges,  the  levels  of  the  land  adjoining, 
and  many  other  circumstances  ;  and  can  be  rebutted  by  acts 


(o)  Beckett  v.  Leeds  Corp.  (1872), 
L.  R.  7  Ch.  App.  421 ;  26  L.  T.  375. 

(j?)  Neeld  v.  Hendon  Urban  Council 
(1899),  81  L.  T.  405  ;  63  J.  P.  724  ; 
Behnore  {Countess)  v.  Kent  County 
Council,  [1901]  1  Ch.  83 ;  70  L.  J. 
Ch.  501  ;  49  W.  R.  459  ;  84  L.  T.  523. 

{q)  Pryor  v.  Petre,  [1894]  2  Ch.  11 ; 
63  L.  J.  Ch.  531  ;  70  L.  T.  331 ;  42 
W.  R.  435. 

(r)  Holmes  v.  Bellinyham  (1859),  29 
L.  J.  C.  P.  132 ;  7  C.  B.  N.  S.  329  ; 
6  Jur.  N.  S.  534. 

(s)  Micklethwait  v.  Neivlay  Bridge 
Co.,  Ltd.  (1886),  33  C.  D.  133;  55 


L.  T.  N.  S.  336;  51  J.  P.  132. 

{t)  Berridge  v.  Ward  (1861),  30 
L.  J.  C.  P.  218 ;  10  C.  B.  N.  S.  400  ; 
7  Jur.  N.  S.  876.  And  see  Salisbury 
V.  G.  N.  Railway  (1858),  28  L.  J. 
C.  P.  40  ;  5  C.  B.  N.  S.  174  ;  7  W.  R. 
75  ;  Pryor  v.  Petre,  above. 

{n)  In  re  White's  Charities,  [1898]  1 
Ch.  659  ;  67  L.  J.  Ch.  430  ;  78  L.  T. 
550;  46  W.  R.  479. 

(v)  Local  Government  Act,  1888, 
8.  11  (1),  (6)  ;  Curtis  v.  Kesteven 
County  Council  (1891),  45  C.  D.  504; 
60  L.  J.  Ch.  103 ;  63  L.  T.  543  ;  39 
W.  R.  199. 
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of  ownership  on  the  part  of  the  adjoining  owner  or  occu- 
pier {iv) . 

The  law  presumes  that  strips  of  land  lying  along  a  high- 
way, even  though  indirectly  connected  with  parts  of  the 
waste,  helong  to  the  owner  (whether  freeholder,  leaseholder, 
or  copyholder)  (./)  of  the  adjacent  inclosed  land,  between 
which  and  the  actual  beaten  road  they  lie,  and  not  to  the 
lord  of  the  manor,  especially  if  the  adjacent  owner  has  done 
acts  of  ownership,  without  interruption,  upon  the  land.  Such 
strips  of  land  may  well  pass  under  a  conveyance  of  the 
adjacent  inclosure,  though  the  deed  purports  to  state  the 
quantity  of  acres  within  the  fences  therein  conveyed,  if  the 
words  "  more  or  less  "  are  added  (?/). 
"  Balks 'yn  regard  to  balks,  being  strips  of  land  lying  between  the 

lands.  uninclosed  lands  of  private  proprietors,  there  is  no  presump- 

tion in  favour  of  either  proprietor;  acts  of  ownership  will 
decide  whether  one  is  entitled  to  the  exclusion  of  the  other  (s) . 
Roads  under       There  is  no  presumption  of  law  that  the  soil  of  roads  set 
Acts.  out  under  an  Inclosure  Act  belongs  to  the  adjoining  owners  {a), 

and  where  a  road  is  so  set  out  as  a  public  bridleway,  and  drift- 
way, and  private  carriage  road,  the  ownership  of  the  soil 
remains  in  the  lord,  for  that  portion  of  the  soil  only  is  taken 
from  him  for  which  he  receives  compensation  and  which  is 
allotted  to  others  {h) .  Where  the  herbage  of  a  road  becomes 
vested  by  the  General  Inclosure  Act  (41  Geo.  3,  c.  109,  s.  11), 
in  the  proprietors  of  allotments  on  each  side,  no  presumption 
arises  that  the  soil  itself  belongs  to  such  proprietors  (c) . 

If  churchwardens  and  overseers  for  a  long  period  of  years 
let  the  pasturage  of  a  lane  set  out  under  an  Inclosure  Act, 
they  can  acquire  a  title  to  the  soil  under  the  Statute  of 
Limitations,  subject  to  the  public  right  of  way  {d). 


{w)  Neeld  v.  Eendon  Urban  District 
Council  (1899),  81  L.  T.  405  ;  63  J.  P. 
724. 

{x)  Doe  d.  Pcarsey  (1827),  7  B.  &C. 
304  ;  9  D.  &  R.  908  ;  31  R.  R.  209. 

(y)  Simpson  v.  Dench/  (1860),  8 
C.  B.  N.  S.  433  ;  7  Jur.  N.  S.  1058  : 
9  "W.  R.  743  ;  Steel  \.  FricUtt  (1819), 
2  Starkie,  469  ;  20  R.  R.  717. 

(z)  GodmanchesterY.  Phillips  {ISS6) , 
4  A.  &E.  560. 


(a)  Rex  V.  Edmonton  (1831),  1  Moo. 
&  Rob.  24  ;  R.  v.  Wright  (1832),  3 
B.  &  Ad.  681. 

(b)  Poole  V.  Hitslcinson  (1843),  11 
M.  &  W.  827;  A.-G.  v.  Meyrich, 
[1893]  A.  C.  1  ;  62  L.  J.  Ch.  313; 
68  L.  T.  174. 

(c)  Rex  V.  Eatjield  (1820),  4  A.  & 
E.  156. 

{d)  Ilaigh  v.  West,  [1893]  2  Q.  B. 
19  ;  62  L.  J.  Q.  B.  532  ;  69  L.  T. 
165;  57  J.  P.  358. 
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The  Highways  Act,  1835  (e) ,  provides  for  narrow  highways  Widened 
to  be  widened,  and  for  the  ascertainment  and  payment  of  ^^^^^^^^^ 
compensation  for  ground  taken  for  this  pui'pose,  but  saves 
to  the  owner  of  such  ground  all  mines,  minerals,  and  fossils 
lying  under  the  same,  which  can  or  may  be  got  without 
breaking  the  surface  of  the  highway.    Under  the  Highways  Repair  of 
Act,  1835  (/'),  minerals  can  be  taken  for  repair  of  highways 
subject  to  the  discretion  of  the  justices.    If  stones  are 
gathered  from  inclosed  lands  the  owner  is  not  entitled  to 
compensation  {(j).     But,  apart  from  statute,  the  inhabitants 
of  a  parish,  as  such,  cannot  take  stones  from  the  seashore  or 
from  the  land  of  another  for  repairing  the  highways ;  such  a 
right  cannot  be  claimed  by  them  under  custom,  nor  by  pre- 
scription, unless  under  a  grant  which  would  incorporate 
them  {h). 

The  Turnpikes  Act,  1823,  directs  that  old  highways  for  Roads  super- 

which  new  turnpike  roads  have  been  substituted,  shall  be  f^ded  by 

^   ^  ^  _         ^      '  turnpikes, 

sold,  but  that  all  mines,  minerals,  and  fossils  lying  under  the 

same  shall  continue  the  property  of  the  persons  who  would 

from  time  to  time  have  been  entitled  to  the  same  if  such  old 

road  had  continued  (/). 

By  the  Highways  (Turnpike)  Amendment  Act,  1827,  it  is  Turnpike 
provided  that  all  mines  and  minerals,  in  or  under  lands  to  be 
used  for  turnpike  roads,  should  be  reserved  to  the  original 
proprietors  with  full  power  of  working,  so  that  no  damage 
should  be  done  to  the  road  (/). 

The  property  in  disused  streets,  closed  by  order  of  quarter  Disused 
sessions,  ceases  to  be  in  the  authority  in  whom  the  streets  s^^^^^ts. 
■were  vested,  and  reverts  to  the  owner  of  the  adjoining 
land  {k) . 


{e)  5  &  6  Will.  4,  c.  50,  s.  82. 

(/)  lb.,  sects.  51—54,  57  ;  4  &  5 
Vict.  c.  51  ;  Hayes  Common  Y.  Bromley 
Council,  [1897]  1  Q.  B.  321. 

(^)  Alresford  Rural  Sanitary  Autho- 
rity V.  Scott  (1881),  7  Q.  B.  D.  210 ; 
50  L.  J.  M.  C.  103  ;  45  L.  T.  73  ; 
29  W.  R.  74 1 .  And  see  the  Commons 
Acts,  39  &  40  Vict.  c.  56,  s.  20  ;  62 
&  63  Vict.  c.  30,  8.  8. 

(;*)  Constable  v.  Nicholson  (1863),  32 
L.  J.  C.  P.  240  ;  14  C.  B.  N.  S.  230  ; 
11  W.  R.  698. 


(i)  3  Geo.  4,  c.  126,  s.  88.  And 
see  Baird  v.  Tunbridge  Wells,  [1896] 
A.  C.  434;  65  L.  J.  Q.  B.  451  ;  74 
L.  T.  385. 

[j)  7  &  8  Geo.  4,  c.  24,  s.  18.  And 
see  3  Geo.  4,  c.  126,  and  Salisbury 
{3Iarqms)  v.  G.  N.  Bail.  Co.  (1858), 
5  C.  B.  N.  S.  174  ;  28  L.  J.  C.  P. 
40;  7  W.  R.  75. 

{/c)  Bolls  V.  St.  George's,  Southicarlc 
(1880),  L.  R.  14  C.  D.  785  ;  49  L.  J. 
Ch.  691  ;  43  L.  T.  140 ;  28  W.  R. 
867. 
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Exhausted 
parish  lands. 


Extinguish- 
ment of  title 
to  gravel  pit 
for  repair  of 
highway. 


Tramways. 


Private  occu- 
pation roads. 


Allotted 
roads. 


On  the  sale  of  exhausted  gravel  pits  or  other  exhausted 
lands  held  for  public  purposes,  the  Local  Government  Board 
may,  where  any  right  to  mines  or  minerals  is  claimed  by  the 
lord  of  the  manor  or  other  person,  reserve  the  same  in  their 
order  for  sale,  or  may  order  the  sale  subject  to  the  right  so 
claimed  (/). 

The  rule  once  a  highway,  always  a  highway,"  does  not 
apply  to  a  gravel  pit  and  occupation  road  leading  thereto, 
allotted  to  surveyors  of  highways,  under  an  Inclosure  Award, 
and  if  in  such  a  case  there  has  been  adverse  possession  (as,  for 
instance,  by  cultivating  the  disused  gravel  pit  and  road 
leading  to  it)  for  more  than  twelve  years,  then  the  title  of  the 
highway  authority  will  have  become  extinguished  {m),  even 
though  one  of  the  tenants  cultivating  the  land  was  surveyor 
of  highways  during  one  of  the  twelve  years  («) . 

The  Tramways  Act,  1870  (o),  under  which  tramways  may 
be  made,  enacts  that  nothing  in  it  shall  limit  or  interfere 
with  the  rights  of  any  owner,  lessee,  or  occujoier  of  any  mines 
or  minerals  lying  under  or  adjacent  to  any  road  along  or 
across  which  any  tramway  shall  be  laid,  to  work  such  mines 
and  minerals,  nor  shall  any  such  owner,  lessee,  or  occupier  be 
liable  to  make  good  or  pay  compensation  for  any  damage 
which  may  be  occasioned  to  such  tramway  by  the  working,  in 
the  usual  and  ordinary  course,  of  their  mines  or  minerals. 

Private  roads,  allotted  under  Inclosui^e  Acts,  stand  upon  a 
different  footing  to  public  highways ;  in  a  case  where  a  private 
occupation  road  was  awarded  from  the  waste,  and  one  of  the 
persons  entitled  to  a  right  of  way  over  it  treated  three-fourths 
of  the  width  as  farm  land,  and  held  adverse  possession  in  that 
way  for  more  than  twenty  years  (twelve  years  now  enough), 
it  was  held  that  he  was  entitled  to  the  minerals  thereunder, 
but  not  to  those  under  the  remaining  one- quarter  strip  which 
continued  to  be  used  for  its  original  purpose  (p). 

Unless  the  Inclosure  Act  or  Award  otherwise  directs,  then, 
subject  to  adverse  possession,  the  soil  and  mines  under  roads 
set  out  pursuant  to  an  Inclosure  Award  belong  to  the  lord 


(l)  Exhausted  Parish  Lands  Act, 
1876  (39  &  40  Vict.  c.  62),  s.  6. 

(m)  Thew  v.  Wingate  (1862),  10  B. 
&  S.  714;  38  L.  J.  Q.  B,  310,  n. 

(w)  Smith  v.  Stocks  (1869),  10  B.  & 


S.  701 ;  38  L.  J.  Q.  B.  306  ;  20  L.  T. 
740;  17  W.  R.  1135. 

(o)  33  k  34  Vict.  c.  78,  s.  59. 

{p)  Seddon  v.  Smith  (1877),  36  L,T. 
N.  S.  168. 
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of  the  manor,  and  not  to  the  owners  of  the  adjoining  in- 
closures  (^) .  Where  land  adjoining  the  highway  has  been 
allotted  and  accepted  under  an  Inclosure  Award,  it  is  strong 
evidence  that  such  land  formed  part  of  the  waste  of  the 
manor  (r) . 

The  persons  working  mines  under  a  public  highway  or  J.^^^^^*^^ 
public  bridge,  are  liable  for  the  cost  of  repairs  rendered  mining 
necessary  by  the  removal  of  minerals,  even  though  the  road  operations, 
may  have  been  set  out  under  an  Inclosure  Act  reserving  or 
giving  power  to  the  lord  of  the  manor,  or  his  lessees,  to  work 
without  liability  for  sm^face  or   subsidence  damage :  the 
public  right  is  paramount  to  the  private  right,  so  far  as 
injury  to  the  highway  is  concerned  (s). 

A  colliery  company  will  not,  however,  be  liable  where, 
apart  from  subsidence  which  would  not  have  interfered  with 
passage  over  the  highway,  third  persons  have  obstructed  it, 
as,  for  instance,  a  railway  company  making  an  embankment 
to  keep  their  line  level  (t).  Nor  will  the  highway  authority 
be  liable  for  obstruction  if  they  interfere  with  the  access  of  the 
adjoining  owner  by  raising  the  level  of  a  highway  which  has 
subsided  because  of  mining  operations  {u). 

In  the  absence  of  special  enactment  or  contract,  an  lu^ban 
authority  in  respect  of  roads  vested  in  them  {v) ,  and  a  county 
council  in  respect  of  main  roads  vested  in  them,  and  a  rural 
district  council  as  regards  roads  vested  in  them,  have  the 
ordinary  common  law  rights  attached  to  the  possession  of  real 
property  {tv) ,  and  can,  it  seems,  sue  for  and  recover  nominal 
damages  if  subsidence  or  other  damage  be  caused,  even 


(q)  Sedclon  v.  Smith  (1877),  36  L.  T. 
N.  S.  168. 

{r)  Gery  v.  Redman  (1875),  1 
Q.  B.  D.  161  ;  45  L.  J.  Q.  B.  267  ; 
24  W.  R.  270. 

(.«)  Benjieldside  Local  Board  v.  Con- 
sett  Iron  Co.,  Ltd.  (1877),  L.  R.  3 
Ex.  D.  54 ;  47  L.  J.  Q.  B.  491  ;  38 
L.  T.  530;  26  W.  R.  114. 

{t)  A.-G.  V.  Conduit  Colliery  Co. 
(1894),  [1895]  1  Q.  B.  301  ;  64  L.  J. 
Q.  B.  207 ;  71  L.  T.  771  ;  43  W.  R. 
366. 


{u)  Atherton  v.  Cheshire  County 
Council  (1895),  60  J.  P.  6,  C.  A.  And 
see  Burgess  v.  Northivich  (1880),  6 
Q.  B.  D.  264 ;  50  L.  J.  Q.  B.  219  ; 
44  L.  T.  154;  29  W.  R.  931  ;  45 
J.  P.  256. 

{v)  Public  Health  Act,  1875,  s.  149  ; 
Highways  Act,  1878,  s.  27. 

{w)  Local  Government  Act,  1888, 
s.  11  (6) ;  56  &  57  Vict.  c.  73,  s.  25  ; 
obiter  dictum  of  Wills,  J.,  in  A.-G. 
V.  Logan,  [1891]  2  Q.  B.  100,  102, 
104  ;  65  L.  T.  162. 
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thoiigli  the  damage  be  inappreciable  (x).  They  can  certainly 
sue  where  appreciable  damage  is  caused  (?/). 

Apparently,  the  road  authority  is  not  empowered  to  buy 
minerals  for  support  of  highways  or  any  walls  belonging 
thereto,  and  there  aj^pears  to  be  no  reason  why  they  should 
do  so,  seeing  that  the  remedy  by  action  for  damages  is 
sufficient. 

Practical  hint.  It  is  not  prudent  for  a  mining  company  to  give  the  high- 
way authority  notice  of  intention  to  work  the  minerals  under 
roads;  for  if  damage  is  certain  or  probable,  the  highway 
authority  might  get  an  injunction.  The  best  course  is  either 
to  leave  support,  or  to  pay  the  cost  of  making  good  the 
damage  (if  any)  that  may  be  caused. 

Mine  owners  cannot  be  convicted  under  the  Highways  Act, 
1835,  for  injuring  the  highway  merely  on  account  of  mining 
operations  underneath  (s). 

Betaining  Where  a  wall  supports  land  adjoining  a  highway,  and  the 
landowner  has  repau-ed  the  wall,  that  constitutes  evidence  of 
his  being  owner  of  it,  and  liable  to  repair  it  (a) ;  but  if  the 
wall  supports  the  highway,  then  the  highway  authority  (if 
anyone)  is  bound  to  repair  it,  even  though  the  wall  may  have 
been  built  by  the  landowner,  and  may  on  several  occasions 
have  been  repaired  by  him  in  such  circumstances  as  not  to 
raise  a  prescriptive  obligation  on  him  to  repair  it  (h). 

It  is  a  question  of  fact  whether  such  a  retaining  wall  forms 
part  of  the  highway  or  not ;  and  if  it  does,  then  an  indict- 
ment lies  for  not  repairing  it  (c) . 

A  local  Act  enabling  the  municipal  corporation  to  call  upon 
landowners  to  fence  unfenced  "  streets  "  only  applies  to  new 
streets  where  there  are  no  fences,  and  not  to  ancient  fences  or 
walls  abutting  on  old  highways  (d). 

Extraordi-         Where  extraordinary  expenses  have  been  incurred  by  a 

nary  traffic.    J^igJi-^ay  authority  in  repairing  a  highwaj^,  by  reason  of  the 


(x)  Per  Collins,  J.,  A.-G.  v.  Conduit 
Colliery  Co.  (1894),  [1895]  1  Q.  B.  301, 
313  ;  64  L.  J.  Q.  B.  207  ;  71  L.  T. 
771  ;  43  W.  R.  366;  Wright,  J.,  re- 
fused to  give  an  opinion  on  this  point. 

{y)  A.-G.  V.  Conduit  Colliery  Co., 
ahove. 

(z)  5  &  e  Will.  4,  c.  50,  s.  72; 
Fease  v.  Faver  (1875),  39  J.  P.  407. 


(a)  Gully  V.  Smith  (1883),  12 
Q.  B.  D.  121  ;  53  L.  J.  M.  C.  35. 

{b)  Stockport  and  Hijde  Highway 
Board  V.  Grant  (1882),  51  L.  J.  Q.  B. 
357 ;  46  L.  T.  388. 

ic)  Rcq.  V.  Lordsmere  (1886),  54 
L.  T.  766;  51  J.  P.  86. 

{d)  EotherJiam  {Corp.)  v.  FuUerton 
(1884),  50  L.  T.  364. 
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damage  caused  by  excessive  weight  passing  along  the  same, 

or  extraordinary  traffic  thereon,  such  authority  may  recover 

damages  summarily  (e). 

It  has  been  decided  upon  this  enactment  that — 

"  Extraordinary  traffic,"  as  distinct  from  "  excessive 
weight,"  includes  all  such  continuous  or  repeated 
user  of  the  road  by  a  person's  vehicles  as  is  out  of 
the  common  order  of  traffic,  and  as  may  be  calculated 
to  damage  the  highway,  and  increase  the  expenditure 
on  its  repaii'  (/). 
Extraordinary  traffic "  is  a  carriage  of  articles  over 
the  road  at  either  one  or  more  times,  which 
is  so  exceptional  in  the  quality  or  quantity  of 
articles  carried,  or  in  the  mode  or  time  of  user  of 
the  road,  as  substantially  to  alter  and  increase  the 
burden  imposed  by  ordinary  traffic  on  the  road,  and 
to  cause  damage  and  expense  thereby  beyond  what 
is  common  (/). 
The  mere  user,  however,  by  one  person  more  than  others 

does  not  constitute  "  extraordinary  traffic,"  even  though  it  be 

his  own  user  which  has  produced  the  damage  to  the  road; 

the  traffic  must  be  extraordinary  as  regards  the  ordinary  user 

of  the  road  by  all  who  use  it,  and  not  merely  large  as  regards 

the  traffic  put  on  it  by  other  persons  (/). 

The  standard  of  comparison  is  with  the  ordinary  traffic 

on  the  road  in  question,  not  that  on  other  roads  in  the 

district  (fj) . 

It  is  causing  extraordinary  traffic  to  send  a  string  of  four 
or  five  coal  carts  at  a  time,  the  carts  drawn  by  one  horse 
apiece  following  one  another  in  the  same  track,  and  the 
average  number  of  journeys  being  five  per  day  each  way  {/i). 
But  extraordinary  traffic  will  not  be  caused  by  making,  say, 


{e)  Highways  and  Locomotives 
Amendment  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  23  ;  Locomotives  Act, 
1898. 

(/)  imiy.  Thomas,  [1893]  2  Q.  B. 
333,  340  ;  62  L.  J.  M.  C.  161  ;  69 
L.  T.  553;  42  W.  R.  85;  57  J.  P. 
628. 

(jff)  Etherley  Grange  Coal  Co.,  Ltd. 
V.  Aiuikland  District  Eighxvay  Board 


(1893),  [1894]  1  Q.  B.  37;  69  L.  T. 
702  ;  42  W.  K.  198  ;  58  J.  P.  102  ; 
Ttmbridge  High  way  Board  v.  Sevenoaks 
mghicay  Board  33  W.  R.  306  ; 

49  J.  P.  340  ;  Whitehead  v.  Sevenoaks 
Highway  Board,  [1892]  1  Q.  B.  8  ;  61 
L.  J.  M.  C.  59  ;  65  L.  T.  855 ;  56 
J.  P.  214. 

[h]  Wolverhampton  Corp.  v.  Salop 
County  Council  (1895),  64  L.  J.  M.  0. 
179  ;  43  W.  R.  494. 
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Who  liable. 


Locomotives 
on  highways. 


seventy  journeys  a  day  with  minerals  in  carts  of  ordinary 
size  and  weight,  the  only  other  traffic  being  agricultural  and 
small  {i). 

If  the  traffic  in  question  is  ordinary  on  the  road  in  question 
the  weight  is  not  "  excessive  "  unless  it  is  greater  than  the 
ordinary  traffic  on  that  road.  Extraordinary  expenses  cannot 
be  recovered  unless  the  traffic  is  found  to  be  extraordinary  (k). 

Traffic  may  be  "  ordinary  "  although  not  continuous,  or 
though  only  at  intervals  (/). 

The  contractor  causing  extraordinary  traffic  in  connection 
with  work  that  is  being  done  by  him  will  be  the  person  liable 
for  the  extraordinary  expenses  of  repairing  (w?),  unless  he 
employs  a  sub-contractor  (n)  or  carter  (o),  in  which  case  the 
latter  is  liable. 

The  persons  by  or  in  consequence  of  whose  order  the 
traffic  is  conducted  (including  the  principals  employing  a 
contractor)  are  also  liable  (p). 

The  Locomotives  Acts,  1861,  1865, 1896  and  1898  (^),and 
the  Highways  and  Locomotives  Act,  1878,  regulate  the  use 
of  locomotives  on  highways.  The  maximum  weight  that 
may  be  carried  on  a  four-wheeled  waggon  having  cylindrical 
wheels  (exclusive  of  the  weight  of  the  waggon)  is  as 
follows  (r) : — 


Waggon  without 
Springs. 

Waggon  with 
Springs. 

3  tons. 

4  „ 
6  „ 
8  „ 

3 J  tons. 

4  tons  13  cwt. 

7  tons. 

9  tons  6  cwt. 

but  a  waggon  may  carry  one  block  plate,  cable  vessel  or 


(i)  S.  V.  Williamson  (1881),  45 
J. P.  505. 

(k)  Wallington  v.  Soskins  (1880),  6 
Q.  B.  D.  206  ;  50  L.  J.  M.  C.  19  ; 
43  L.  T.  597  ;  29  W.  R.  152. 

{I)  Raglan  Highway  Board  v.  Mon- 
mouth Steam  Co.  (1882),  46  J.  P.  598. 

(m)  Kent  County  Council  v.  Vidlrr, 
[1895]  1  Q.  B.  448  ;  64  L.  J.  M.  C. 
77  ;  72  L.  T.  77  ;  43  W.  R.  273  ;  59 
J.  P.  548. 

(w)  Lapthorn  v.  Harvey  (1885),  49 
J.  P.  709. 


(o)  Fethick  v.  Dorset  County  Council 
(1898),  77  L.  T.  683;  affirmed,  62 
J.  P.  579. 

(i?)  Locomotives  Act,  1898,8.  12(1). 
Epsom  V.  London  County  Council, 
[1900]  2  Q.  B.  751  ;  69  L.  J.  Q.  B. 
933  ;  83  L.  T.  284 ;  49  W.  R.  302. 

{q)  24  &  25  Vict.  c.  70 ;  28  &  29 
Vict.  c.  83  ;  59  &  60  Vict.  c.  36 ;  61 
&  62  Vict.  c.  29. 

(r)  Locomotive  Act,  1861  (24  &  25 
Vict.  c.  70),  s.  4. 
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other  single  article  of  greater  weight  than  sixteen  tons  if  the 
tyres  of  the  wheels  are  at  least  eight  inches  wide  (s) . 

A  town  council  or  county  council  may  allow  waggons  to 
carry  greater  weights  than  those  above  specified.  Without 
their  consent,  not  more  than  three  loaded  waggons  (exclusive 
of  water  cart)  may  be  drawn  by  one  locomotive  (t).  The 
weights  that  may  be  canied  by  waggons  not  having  cylindrical 
wheels  are  specified  in  the  General  Turnpike  Act,  1822  (u). 
A  plate  must  be  conspicuously  affixed  on  each  waggon 
stating  its  weight  unloaded ;  and  on  each  locomotive  stating 
its  weight  (v) ,  and  the  name  and  address  of  the  owner  . 
Locomotives  used  for  haulage  purposes  must  be  licensed  by 
the  county  council  or  county  borough  council ;  and  the  license 
plate  must  be  affixed  to  the  locomotive  (x) .  Agricultural 
locomotives  and  steam  rollers  not  required  to  be  licensed 
must  be  registered  {y) . 

The  rules  laid  down  by  statute  and  the  local  bye-laws 
must  be  followed  as  to  attendants,  and  mode  of  user  on 
highways  and  bridges  (;:) ,  and  as  to  the  weight  and  con- 
struction of  locomotives  and  wheels,  and  the  rate  of  speed  {a). 

The  use  of  traction  engines  is  not  in  itself  extraordinary 
traffic,  but  is  not  exempted  from  being  such  merely  by 
compliance  with  the  Locomotives  Acts,  1861  to  1898  (l)). 

Even  though  all  statutory  requirements  are  complied  with, 
the  owner  of  a  traction  engine  which  is  a  nuisance  and  causes 
damage  is  liable  in  an  action  {c)  ;  but  cannot  be  indicted  for 
obstructing  the  highway  unless  the  engine  creates  a  sub- 
stantial obstruction  of  traffic,  and  occasions  delay  and  incon- 
venience greater  than  would  have  been  caused  by  horses  and 
carts  {(1).  The  owner  is  not  liable  for  damage  caused  by  the 
negligence  of  a  person  who  has  hired  the  engine  from 
him  {e) . 


(s)  Locomotive  Act,  1898  (61  &  62 
Vict.  c.  29),  8.  1. 

(0  Sects.  1,  3. 

{u)  3  Geo.  4,  c.  126,  s.  12. 

(v)  Locomotive  Act,  1861,  s.  12. 

{w)  Act  1861,  8.  12  ;  Act  1865, 
B.  7. 

(x)  Act  1898,  8.  9. 
(y)  Sect.  10. 

(z)  Act  1861,  8.  6  :  1898,  ss.  5,  6, 
7,  8. 

C. 


{a)  Act  1878,  s.  28;  Act  1896, 
8.  9  ;  Act  1896,  and  Reg-ulations. 

[h]  Areland  {Lord)  v.  Lucas  (1879), 
5  C.  P.  D.  351  ;  49  L.  J.  C.  P.  643  ; 
42  L.  T.  788  ;  28  W.  R.  571  ;  44 
J.  P.  360. 

(c)  Bantivich  v.  Rogers  (1891),  7 
T.  L.  R.  542. 

{d)  Reg.  v.  Chittenden  (1885),  15 
Cox,  C.  C.  725  ;  49  J.  P.  503. 

{e)  Smith  v.  Bailnj,  [1891]  2  Q.  B. 
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(13.)  Canals. 

Canals  are  not  subject  to  any  general  enactment  sncli  as 
applies  to  most  railways  (/)  :   therefore,  in  ascertaining 
rights  and  obligations  incidental  to  canals,  every  case  must 
be  determined  on  the  special  Acts  and  instruments  affecting 
it.    Various  points  have,  however,  been  judicially  decided. 
How  Canal        In  construing  a  Canal  or  Navigation  Act,  any  ambiguity 
stJued""^"       ^^^^^^  operate  against  the  undertakers  and  in  favour  of  the 
public;   the  undertakers  can  claim  nothing  which  is  not 
expressly  or  clearly  given  them  by  their  Act  {g) . 
Navig-ation        Where  a  navigation  company  have  statutory  powers  to 
to  prove'that^  im^^rove  the  navigation  of  a  river,  make  new  cuts,  set  out 
bought  land    ^o^iug-paths,  and  purchase  lands,  it  is  not  to  be  supposed,  in 
out  and  out.    the  absence  of  evidence,  that  they  have  done  more  than  was 
necessary.    The  burden  of  proof  lies  on  the  navigation  com- 
pany to  prove  that  they  have  purchased  land  for  towing-paths 
or  other  purposes  (//) . 

They  cannot  set  up  a  possessory  title  under  the  Statute  of 
Limitations  based  on  repairing  the  towing-paths  or  on  other 
things  done  in  pursuance  of  powers  conferred  by  their  statute : 
such  acts  are  acts  of  administration  and  not  acts  necessarily 
evidencing  possession  {h) . 

Cuts.  Evidence  that  compensation  has  been  paid  for  cuts  is  not 

in  itself  conclusive  ;  though  perhaps  more  convenient,  it  was 
possibly  not  necessary,  to  buy  land  out  and  out  for  making 
cuts  (i) . 

Mere  evidence     Where  a  Canal  Act  empowers  landowners  to  sell  land  for 
compensation^  ^^^^i^g  ^  Canal,  and  enacts  that  the  contracts,  &c.  shall  be 
is  not  enough,  enrolled  with  the  clerk  of  the  peace,  and  that  upon  payment 
of  money  as  shall  be  contracted  or  agreed  for  "  in  manner 
hereinbefore  mentioned,"  the  land  shall  vest  in  the  canal 


403  ;  60  L.  J.  Q.  B.  779  ;  65  L.  T. 
331  ;  40  W.  R.  28. 

(/)  See  page  409,  post. 

iff)  Stoiirhriclge  Canal  v.  Wkeely 
(1832),  2  B.  &  Ad.  793  ;  Hull  DocJc 
Co.  V.  Lamarche  (1828),  8  B.  &  C.  42, 
52.    See  lieg.  v.  Leicester  and  North- 


ampton Union  Canal  (1845),  3  Ry.  Cas. 
730. 

(A)  Lee  or  Lea  Conservancy  Board  v. 
Button  (1881),  6  App.  Cas.  685;  51 
L.  J.  Ch.  17  ;  45  L.  T.  385;  30 
W.  R.  233;  46  J.  P.  164. 

(i)  lb.  per  Lord  Blackburn. 
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company  (A*),  mere  proof  of  payment  is  not  sufficient  evidence 
of  title :  there  must  be  a  contract  in  writing  in  order  to  vest 
the  land  in  the  company.  Such  a  contract  may,  however,  be 
presumed  from  the  acts  of  the  parties  and  the  length  of  time 
that  has  elapsed,  say  twenty  or  forty  years  (/). 

If  there  is  nothing  in  the  Canal  Acts  to  except  mines  and  No  reserva- 
minerals  in  favour  of  the  landowners,  or  to  show  that  lands  ^i^e^als  in 
purchased  are  to  be  exclusively  acquired  and  used  for  the  grants, 
purposes  of  the  navigation,  then  grants  or  conveyances  from 
landowners,  not  preserving  their  rights  to  the  underlying 
minerals,  will  vest  such  minerals  in  the  proprietors  of  the 
navigation.     In  such  circumstances  the  deed  conveys  the 
minerals,  and  has  an  operation  independent  of  the  Canal 
Acts  themselves.     In  the  absence  of  words  showing  an 
intention  to  retain  minerals,  the  grantor  is  estopped  by  his 
deed  from  denying  that  he  meant  to  convey  the  minerals. 

Where  a  Canal  Act  fixes  no  time  within  which  land  can  Time  in  which 
be  purchased,  this  can  be  done  after  any  lapse  of  time,  purchased.  ^ 
however  great  (m). 

From  the  payment  of  a  rent,  by  a  canal  company,  for  forty  Agreement  for 

f>ji  Si  ^      ^  St      lA    •  ^  x'n  sale  when  not 

years,  lor  the  use  oi  land  lor  their  canal,  an  agreement  will  presumed, 
not  be  presumed  for  a  sale  of  the  fee,  in  consideration  of  a 
rent- charge  ;  but  the  Court  will  restrain  proceedings  for  eject- 
ment brought  by  the  landowner,  if  the  company  undertake  to 
put  in  force  their  non- expired  statutory  powers  to  acquire  the 
land  in). 

A  canal  company  cannot,  by  user,  acquire  a  prescriptive  Taking-  and 
right  to  take  water  for  any  purpose  other  than  that  of  ^^''^o 
supplying  the  canal :  the  right  ceases  when  the  canal  no  longer 
exists  (o). 


[k)  Harhorouyli  [Earl)  v.  Shardlow 
(1840),  7  M.  &  W.  87  ;  10  L.  J.  Ex. 
245  ;  2  Ry.  Cas.  253. 

(^j  Dicta  in  same  case  and  Doe  d. 
Robins  v.  Warwick  Canal  Co.  (1836), 
2  Bing.  N.  C.  483  ;  2  Scott,  717. 

{m)  Thicknesse\.  Lancaster  Canal  Co. 
(1839),  4  M.  &  W.  472  ;  8  L.  J.  Ex. 
49;  3  Jur.  11.  And  see  Tone  Con- 
servators V.  Ash  (1829),  10  B.  &  C. 
349  ;  8  L.  J.  (0.  S.)  K.  B.  226. 

[n)  Somerset  Coal  Canal  Co.  v.  Mar- 
court  (1858),  24  Beav.  671 ;  2  De  G. 


&  J.  596;  27  L.  J.  Ch.  139,  625  ;  4 
Jur.  N.  S.  671  ;  6  W.  R.  670  ;  Lea 
Conservancy  Board  y.  Button  (1881),  6 
App.  Cas.  685  ;  51  L.  J.  Ch.  17,  21  ; 
45  L.  L.  385  ;  30  W.  R.  233 ;  46 
J.  P.  164. 

(o)  National  Guaranteed  Manure  Co. 
V.  Donald  (1859),  4  H.  &  N.  8  ;  28 
L.  J.  Ex.  185  ;  7  W.  R.  185.  And 
see  Staffordshire  and  Worcestershire 
Canal  v.  Birmingham  Canal  (1866), 
L.  R.  1  H.  L.  264  ;  35  L.  J.  Ch. 
757. 
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Where  separate  Acts  for  two  canals,  which  become  incor- 
porated, are  kept  distinct,  the  canal  company's  privilege  of 
taking  water  gratuitously  from  mines  along  one  canal,  does 
not  attach  by  reason  of  the  partial  conveyance  of  minerals 
along  the  other  canal  {])). 
Use  of  canal       ^  canal  Company  can,  at  the  instance  of  a  person  from 

tor  purpose  x      •/         ^  ±. 

other  than  whosc  estate  part  of  their  land  was  purchased,  be  restrained 
rized^^*^^"     ^01^  using  the  canal  or  reservoir  for  any  purpose  other  than 

that  for  which  it  was  purchased  (q) . 
Canal  para-        Where  land  is,  with  the  knowledge  or  consent  of  the  person 
private  rights,      possession,  appropriated  for  making  a  canal  authorized  by 
statute,  it  is  binding  on  his  successors :  they  can  recover  fair 
and  reasonable  compensation,  but  not  possession  of  the  land ; 
and  if  the  company  have  been  in  possession  under  a  lease, 
they  must,  when  the  reversion  falls  in,  pay  compensation  for 
the  value  of  the  land,  including  minerals,  based  on  the  value 
at  the  date  when  it  falls  in  (>•). 
Road  to  canal     If  mine-owners  entitled  to  make  a  road  over  the  lands  of 
others^^^^      others,  for  getting  to  a  canal,  use  it  for  purposes  in  excess  of 
those  authorized  by  the  Canal  Act,  the  landowner  cannot  pull 
up  the  rails,  and  will  be  answerable  in  damages  for  the  loss 
occasioned  if  he  does  so  :  his  remedy  is  by  action  for  damages 
or  for  injunction  (s). 
Repalring^the     Where  a  canal  company  are  under  obligation  to  repair  the 
banks,  they  cannot  recover  damage  against  a  person  making 
excavations  near  the  canal  unless,  at  the  time  when  the  bank 
gave  way,  it  was  in  good  repair  (t). 
Canal  tolls.        If  the  Act  fixes  a  special  additional  toll  for  coal,  &c.  navi- 
gated from  a  particular  specified  place,  or  from  any  place 
within  two  miles  thereof,  it  only  applies  to  voyages  com- 
mencing within  the  specified  limits,  and  not  to  coal  loaded  at 
a  place  more  than  two  miles  from  the  specified  spot,  though 


(p)  Finch  V.  Birmingham  Canal 
(1825),  8  D.  &  R.  680;  5  B.  &  C. 
821  ;  5  L.  J.  (O.  S.)  K.  B.  17. 

{q)  Bostock  V.  North  Staffordshire 
Raihvay  (1856),  3  De  G.  &  S.  684  ; 
25  L.  J.  Ch.  325  ;  4  W.  R.  336  ;  2 
Jur.  N.  S.  248. 

(r)  Beaufort  {Di(/ce)v.  Patrick  (1853), 


17  Beav.  60  ;  22  L.  J.  Ch.  489  (Swan- 
sea Canal). 

{s)  Mold  V.  Wheatcroft  (1859),  29 
L.  J.  Ch.  11  (Cromford  Canal,  Derby- 
shire). 

[t)  Staffordshire  and  Worcestershire 
Canal  v.  Halhn  (1826),  6  B.  &  C.  317  ; 
9  D.  &  R.  266  ;  5  L.  J.  (O.  S.)  K.  B. 
154  ;  30  R.  R.  333. 
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conveyed  upon  part  of  the  canal  within  two  miles  of  that  spot  (ti) . 
"Where  there  is  a  canal  toll  of,  say,  id.  for  every  ton  of  coals 
and  limestone,  and  9cL  for  other  goods,  wares,  merchandise 
and  commodities,  stone  worked  up  into  shape  (such  as  sleepers 
for  a  railway)  is  only  chargeable  under  the  lower  rate  {v). 

Coprolites  containing,  say,  60  per  cent,  of  phosphate  of  lime, 
and  usable  as  maniu-e  when  mixed  with  acid,  are  not  "  stone 
or  manure,"  but  "  goods,  wares  and  merchandise"  (?r). 

Although  canal  tolls  may  be  reduced  below  the  allowed 
maximum  by  reason  of  surplus  profits  in  hand,  that  will  not 
prevent  their  being  raised  again,  in  case  of  emergency,  up  to 
a  point  within  the  prescribed  maximum  (x). 

Where  a  Canal  Act  is  in  pari  materia  and  has  the  same  Series  of 
object  in  view  as  an  earlier  Act,  its  provisions  must  be  con- 
straed  with  reference  to  those  contained  in  the  earlier  Act  (xx). 

Where  a  Canal  Act  authorizes  landowners  to  make  auxiliary  Fraud  upon 
railroads  leading  to  the  canal,  subject  to  a  provision  that  the 
toll  for  limestone  and  ironstone  shall  not  exceed  2^d.  per  ton, 
it  is  not  legal  for  mine  or  quarry  owners  to  agree  by  deed  to 
pay  od.  a  ton  for  minerals  conveyed  upon  such  a  railroad,  and 
the  Court  will  not  enforce  such  a  covenant  (y) . 

Where  a  Canal  Act  empowers  the  owners  of  adjoining  Landing 
lands  to  land  goods  on  the  banks  lying  between  the  same  and  fo^^fDc^paths 
the  canal,  this  will  entitle  them  to  land  goods  on  the  towing 
paths  (z) . 

Canal  Acts  invariably  empower  the  proprietors  to  sell,  lease.  Mines  and 

and  otherwise  dispose  of  land  vested  in  them,  including  mines  under^canals. 

and  minerals  where  those  belong  to  the  canal  proprietors, 

which,  generally  speaking,  is  only  under  lands  ^j?rrr//r/.s'6'c/  for 

canals  or  buildings.    In  the  absence  of  special  enactment, 

canal  companies  do  not  become  possessed  of  minerals  under 

rivers  the  navigation  whereof  they  improve. 

The  ownership  of  lands  and  mines  on  both  sides  of  a  canal  Ownership  of 

mines  under 


(m)  Brittain  v.  Cromford  Canal 
(1820),  3  B.  &  Aid.  139. 

[v)  Fisher  v.  Lee  (1840),  1  Arn.  & 
H.  11  ;  4  P.  &  D.  447  ;  12  A.  &  E. 
622;  10  L.  J.  Q.  B.  1. 

{w)  Bant  V.  Moore  (1864),  9  L.  T. 
381. 

{x)  Goody  V.  Penny  (1842),  9  M.  & 


W.  687;  11  L.  J.  Ex.  289. 

{xx)  EexY.  Tone  Conservators  (18Z0), 
IB.  &  Ad.  561. 

(y)  Keppell  v.  Baxley  (1837),  2  Myl. 
k  K.  517  ;  Coop.  t.  Brougham,  278. 

(z)  Monmouthshire,  6(C.  Canal  Co.  v. 
Hill  (1859),  4  H.  &  N.  421  ;  28  L.  J. 
Ex.  283. 
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canal  not  pre- 
sumed from 
ownership  on 
bothsidesofit, 


Ownership  of 
soil  of  river 
and  towiDg' 
paths  along- 
side, 

and  new  cuts. 


Questions 
■which  arise  as 
to  working 
mines  under 
canals. 


does  not  raise  the  presumption  that  the  mines  under  the  canal 
pass  with  them,  as  is  the  case  with  a  public  highway  or  non- 
navigable  river ;  and  this  cannot  be  presumed  from  a  supposed 
intention  of  the  parties,  where  a  conveyance  only  refers  to 
lands  described  on  a  plan  and  specified  in  a  schedule,  such 
schedule  not  comprising  the  content  of  the  canal,  although 
the  canal  happened  to  be  coloured  on  the  plan  (a). 

Wliere  the  local  Act  leaves  it  in  doubt  whether  the  soil 
or  only  an  easement  is  to  pass  to  them,  a  navigation  company 
is  only  entitled  to  an  easement  over,  and  not  to  the  soil  of, 
the  river  bed  and  towing  paths  alongside  the  river  (h) . 

Although  an  Act  may,  expressly  or  impliedly,  give  riglit 
for  a  canal  to  be  supported  by  the  subjacent  and  adjacent 
minerals,  it  does  not  follow  that  such  mines  and  minerals  are 
vested  in  the  canal  proprietors.  Thus,  they  will  not  be  so 
vested,  but  will  remain  in  the  landowners,  where  the  Canal 
Act  merely  confers  power  to  make  and  maintain  an  existing 
watercourse  navigable,  and  to  make  new  cuts  and  channels, 
paying  compensation  for  user  or  damage,  but  contains  no 
mention  of  minerals  or  any  power  to  purchase  them.  In  such 
circumstances  the  mine-owner  can  work  the  minerals,  but,  by 
reason  of  the  compensation  clause,  he  must  so  work  as  not  to 
withdraw  support  (c). 

In  questions  affecting  the  support  or  subsidence  of  canals, 
the  following  points  arise  : — 

Have  the  minerals  been  vested  in  the  canal  proprietors  ? 

Is  injury  to  the  canal,  by  working  the  mines  and  minerals, 
prohibited,  so  as  to  make  the  safety  of  the  canal  the 
paramount  consideration  ? 

Ai'e  the  canal  company  exempted  from  the  liability  of 
purchasing  support  or  making  compensation,  on 
account  of  the  minerals  having  to  be  left  unworked  ? 


(a)  Chamber  Colliery  Co.  v.  Rochdale 
Canal,  [1895]  A.  C.  564;  64  L.  J. 
Q.  B.  645  ;  73  L.  T.  258. 

[b)  Badger  v.  South  Yorkshire,  ^-c. 
Navigation  Co.  (1858),  1  El.  &  El.  347  ; 
28  L.  J.  Q.  B.  118;  3  L.  T.  449  ;  9 
W.  R.  158  ;  Doncaster  Union  v.  Man- 
chester, Sheffield  ^  Lincolnshire  Railway 


(1894),  [1895]  A.  C.  133,  n.  (H.  L  ), 
See  Doe  v.  York  {Abp.)  (1849),  14 
Q.  B.  81 ;  19  L.  J.  Q.  B.  242. 

{c)  L.  ^  N.  JF.  Railway  v.  Evans, 
[1892]  2  Ch.  432  ;  [1893]  1  Ch.  16  ; 
62  L.  J.  Ch.  1  ;  67  L.  T.  630;  41 
W.  R.  149  ;  2  R.  120. 
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"What  is  the  position  if  the  canal  company  do  not  pur- 
chase the  minerals,  and  damage  ensues  to  the  canal 
from  the  working  ? 
Where  a  canal  company  have  to  piu-chase  support  if  they  Where 
require  it,  but  decline  to  do  so,  and  there  is  no  clear  and  purchased^* 
positive  prohibition  of  injury  in  any  event,  the  mine- owners 
are  left  to  theu"  common  law  rights,  and  can  remove  all  the 
minerals  as  if  no  canal  had  been  made,  and  they  are  not 
liable  for  damage  thereby  caused  to  the  canal  {d).    Even  mine-owner 
though  the  Act  provides  that     no  injiuy  "  shall  be  done  to  Hl^^f^^  - 
the  navigation,  yet,  if  the  canal  company  fail  to  pay  for  caused  to 
support  within  the  prescribed  time,  the  words     no  iujiuy  "    ^  ' 
will  be  held  to  mean  no  unnecessary  damage,  or  no  extra- 
ordinary injury,  by  working  otherwise  than  in  the  usual 
manner ;  and  the  mine- owner  will  not  be  liable  for  damage 
caused  by  ordinary  and  proper  working  (<?).    In  such  a 
case  the  canal  company  have  no  rights  except  what  are 
given  by  their  Act ;  the  landowner  has  the  property  in  the 
soil  and  mines,  and  retains  all  that  the  Act  does  not  take 
away  (e). 

Where  the  Canal  Act  provides  that  no  mine-owner  shall 
get  coal  or  minerals  under  the  canal  or  reservoir  or  works,  or 
within  twelve  yards  therefrom,  he  can,  notwithstanding  the 
mention  of  twelve  yards,  work  under  the  reservoir  in  the 
usual  mode,  and  is  not  liable  for  damage  (/). 

But  although  the  mine-owner  may,  in  such  circumstances,  but  cannot 
work  his  mines  irrespective  of  whatever  damage  may  be  company  for 
caused  to  the  canal,  it  is  not  competent  for  him  to  sue  the  damage 
canal  company  if,  without  negligence  on  their  part,  the  mines  mkfe^without 
are  damaged  by  flooding  from  the  canal.    Thus,  where  a  negligence, 
canal  company  declined  to  inspect  or  to  purchase  support, 
and  the  mine-owner  worked  in  the  usual  way,  with  the 
result  that  water  from  the  canal  flooded  the  colliery,  but 
there  was  no  negligence  in  fact  by  the  canal  company,  and 
no  excess  of  their  statutory  powers,  it  was  held  that  the 


{d)  Wyrley  Canal  Co.  v.  Bradley 
(1806),  7  East,  368. 

{e)  Dudley  Canal  v.  Grazebrooh 
(1830),  1  B.  &  Ad.  59  ;  8  L.  J.  (O.  S.) 
K.  B.  361. 


(/)  Stourbridge  Canal  v.  Dudley 
{Earl)  (1860),  3  E.  &  E.  409;  30 
L.  J.  Q.  B.  108 ;  7  Jur.  N.  S.  329  ; 
3  L.  T.  449  ;  9  W.  R.  158. 
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canal  company  were  not  liable  for  damages,  seeing  (1)  it  was 
by  the  mine-owner's  own  act  that  the  colliery  was  flooded ; 
and  (2)  when  works  are  constructed  by  authority  of  Par- 
liament, all  damage  must  be  provided  for  by  compensation 
clauses,  and  if  the  case  is  not  within,  those  clauses  then  no 
compensation  is  payable  {g).  But  the  mine-owner  could  have 
initiated  proceedings  against  the  canal  company,  and  re- 
covered compensation  under  the  general  clauses  of  the  Act, 
on  the  footing  of  inability  to  work  without  risk  {h). 
^^^^j^j^^y  Where  there  is  a  positive  prohibition  of  injury  to  the  canal 
clearly  by  working  the  minerals  thereunder,  and  power  to  the  com- 

prohibited.  pany  to  purchase  minerals  within  ten  yards,  the  canal 
company  can  restrain  the  working  of  stone  got  by  open 
quarrying,  or  other  minerals,  so  as  to  endanger  the  canal  at  a 
greater  distance  than  ten  yards,  but  only  upon  terms  of 
paying  compensation,  in  the  same  manner  as  though  they 
were  within  the  smaller  distance  (/). 

Where  minerals  are  excepted,  injury  to  the  canal  being 
prohibited,  and  the  canal  company  authorized  to  purchase 
minerals  near  or  under  the  canal  for  its  security,  and  subse- 
quently to  a  sale  of  land  for  the  purposes  of  the  canal  the 
landlord  has  leased  coal  on  both  sides  of,  and  up  to,  but  not 
under,  the  canal,  and  the  canal  company,  after  giving  the 
lessee  notice  to  leave  eight  yards  unworked,  purchase  the 
landowner's  interest  in  the  coal  under  and  within  eight  yards 
of  the  canal,  the  mine  lessee  is  also  entitled  to  compensation, 
including  profit  which  he  has  lost  on  sale  of  the  coals  [k) . 

If  the  Canal  Act  contains  a  prohibition  against  injuring 
the  canal  by  working  minerals  actually  underlying  the  same, 
it  is  doubtful  whether  the  canal  company  can  waive  the 
liability  of  the  mine-owner  (/). 
Prohibition  of     Where  a  Canal  Act  provided  that,  in  working  reserved 

injury,  and 

(g)  Dunn  v.  Birmingham  Canal 
(1872),  L.  R.  7  Q.  B.  244  ;  8  ib.  42  ; 
41  L.  J.  Q.  B.  121 ;  42  ib.  34  ;  27 
L.  T.  683;  21  W.  R.  266. 

(/i)  Ib.,  per  Cockburn,  L.  C.  J., 
Mellor,  J.,  Kelly,  C.  B. ;  and  see 
Enowles  y.  L.  ^  Y.  EaUivay  (1889), 
14  A.  C.  248. 

(i)  Midland  Raihvay  v.  Checldry 
(1867),  L,  E.  4  Eq.  19  ;  36  L.  J.  Ch. 


380  ;  16  L.  T.  260;  15  W.  R.  671. 
And  see  Birmingham  Canal  v.  Budley 
(1862),  7  H.  &  N.  969  ;  9  Jur.  N.  S. 
24  ;  Ellioit  v.  N.  E.  Railway  (1863), 
10  H.  L.  C.  333  ;  32  L.  J.  Ch.  402. 

{k)  Barnsley  Canal  \.  Ttvibell{lSii), 
7  Beav.  19;  13  L.  J.  Ch.  434. 

(l)  Per  Lord  Herschell  in  Chamber 
Colliery  Co.  v.  Rochdale  Canal,  [1895] 
A.  C.  664,  673. 
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minerals,  no  injury  should  be  done  to  the  canal,  and  that  the  no  right  to 
mine-owTier  should  be  liable  for  damage  as  well  to  the  canal  except^fur^the 
as  to  persons  sustaining  injury  consequent  upon  flooding  land  origin- 
from  the  canal,  and  the  Act  contamed  no  express  provision 
for  compensation  to  be  paid  to  the  mine-owner  in  respect  of 
coal  which  could  not  be  worked ;  and  where  the  compensation 
payable  on  taking  the  land  was  to  include   future^  temporary^ 
or  perpetual  continuance  of  any  recurring  damage^''  and  land 
had  been  accordingly  sold  for  the  purposes  of  the  canal  with 
knowledge  that  there  were  minerals  thereunder ;  it  was  held 
that  a  lessee  under  a  lease  granted  subsequently  to  the  sale 
could  not  recover  compensation  for  having  to  leave  coal 
unworked  (m). 

Where  the  Canal  Act  excepts  minerals  within  or  under  Where  there 
the  lands  taken  for  the  canal,  with  power  to  work,  "  not  '^^^^^^1^^^^. 
thereby  injuring  the  canal  or  toiving-paths,  (^c,"  and  provides  i^g  canal  by 
that  if  the  mine-owner  works  near  or  under  the  canal  so  as  in  jacent  nTines." 
the  opinion  of  the  canal  company  to  endanger  the  same,  or 
in  the  opinion  of  the  mine-owner  to  endanger  the  further 
working  of  the  mines,  " shall  be  laiofuV  for  the  canal 
company  to  treat  for  the  coal  or  minerals  to  be  left,  then  the 
mine-owner  is  liable  if  he  works  the  coal  and  thereby 
damages  the  canal,  although  he  works  without  negligence 
and  without  doing  unnecessary  damage  But  when  the 
working  of  the  mine  has  reached  a  point  at  which  the  owner 
of  the  minerals  under  the  canal  finds  that,  having  regard  to 
the  proximity  of  the  canal  and  his  statutory  liability,  he 
cannot  work  further  without  some  danger,  or  cannot  work 
further  to  the  same  advantage  as  he  could  if  the  canal  were 
not  there,  then  it  is  open  to  him  to  initiate  proceedings,  and 
he  is  entitled  to  receive  satisfaction  for  such  minerals  as  shall 
be  thought  proper  to  be  left  for  the  security  of  the  canal  or 
the  mine.  There  cannot  be  attributed  to  Parliament  an 
intention  to  confiscate  private  property  unless  the  language 
of  the  enactment  will  admit  of  no  other  meaning  (o) . 


(m)  i?.  V.  Aire  ^  Calder  Navigation 
(1861),  SOL.  J.  Q.  B.  337;  8  Jur. 
N.  S.  115  ;  10  W.  R.  40  (this  is  a 
very  special  case).  See  Knowlcs  v. 
L.  ^  Y.  Railway,  below  ;  Chamber 
Colliery  v.  Rochdale  Canalj  [1895] 


A.  C.  564. 

{n)  Knowles  v.  L.  ^  T.  Railway 
(1889),  14  A.  C.  248  ;  59  L.  J.  Q.  B. 
39  ;  61  L.  T.  91. 

(o)  lb.  ;  Cromford  Canal  Co.  v.  Cutis 
(1848),  5  Ry.  Cas.  442  ;  12  L.  T.  O.  S, 
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Position  as  But  where  the  prohibition  against  injuring  the  canal  only 
T(§aceM  to^^^^  applies  to  the  working  mines  under  lands  "  in,  upon,  or 
the  canal.  through  "  which  the  canal  is  made,  the  owner  of  mines 
adjacent,  but  not  subjacent,  to  the  canal  is  not  under  the 
liability  imposed  by  the  statute ;  consequently,  if  the  work- 
ing of  such  adjacent  mines  will  not  endanger  or  damage  the 
further  working  of  the  mines,  the  owner  thereof  cannot  insist 
on  minerals  being  left,  and  compensation  paid  for  preserva- 
tion of  the  canal,  if  the  canal  company  take  the  risk  of  injury 
to  the  canal,  and  undertake  to  bear  the  expense  of  repairing  it, 
from  time  to  time.  It  is  apprehension  of  statutory  liability 
which  alone  entitles  the  mine-owner  to  compensation  when  he 
cannot  show  that  the  further  working  would  injure  the 
mines  (7;). 

When  support     Where  an  express  statutory  right  is  given  to  make  and 

for  canal  •   j   •  ^  ii       J.^  •  m  •  •  i 

assumed  to  mamtam  a  canal  or  other  thing  necessarily  requiring  support, 
exist ;  the  statute,  in  the  absence  of  a  context  implying  the  contrary, 

must  be  taken  to  mean  that  the  right  to  necessary  support 
shall  exist.  Where  a  right  so  to  make  and  maintain  is  given, 
and  compensation  could  be  successfully  claimed  (not  neces- 
sarily received)  by  those  whose  lands  have  to  furnish  the 
support,  it  is  clear  that  the  right  of  support  exists ;  and  after 
a  long  lapse  of  time  it  will  be  assumed  that  compensation 
and  when  not.  was  paid  or  is  barred  (q) .  But  unless  there  be  clear  words 
showing  the  intention,  a  right  of  support  will  not  be  taken 
to  have  been  conferred  if  the  statute  does  not  provide  for 
payment  of  compensation  to  the  landowner  whose  land  has 
to  yield  the  support  (q) . 
Later  Act  Where  a  canal  company,  authorized  under  an  Act  which 
earlier!^^^^  declares  that  they  shall  not  be  entitled  to  mines  under  lands 
purchased  by  them,  is  by  a  subsequent  Act  empowered  to 
buy  lands  in  accordance  with  the  Railways  Clauses  Act, 
1845,  the  second  Act  will  be  paramount  to  the  earlier 
Act  (r). 

325  ;  Kmivles  v.  X.  ^-  Y.  Mailway,  [1893]  1  Ch.  16  ;  62  L.  J.  Ch.  1  ;  67 
snjjra,  per  Lord  Macnap:hten.  L.  T.  630  ;  41  W.  R.  149  ;  2  R.  120 ; 

[p)  Chamber  CcUiery  Co.  Rochdale  Glamorganshire  Canal  Navigation  v. 
Canal,  [1895]  A.  C.  564,  586;  Neiv  ■  Nixon's  Navigation  Co.  (1901),  85  L.T. 
Moss  Colliery  Co.  v.  M.  S.  ^-  L.  Railway,  53  ;  Gladstone  v.  Rotts  (1901),  Times, 
[1897]  1  Ch.  725  ;  66  L.  J.  Ch.  381 ;      20  Nov. 

76  L.  T.  231  ;  45  W.  R.  493.  (r)  Birmingham  Canal  Co.  v.  Cart- 

{q)  L.  ^  N.  W.  Railway  v.  Evans,      wright  (1879),  11  C.  D.  421 ;  40  L.  T. 
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A  canal  company  is  liable  for  damage  caused  to  adjoining  Overflow- 
land  in  consequence  of  the  banks  giving  way  after  an  unusual  unusual  ^ 
rainfall,  even  though  other  persons  have  failed  to  perform  a  rainfall, 
duty  in  relation  to  the  outlet  (s)  ;  and  the  right  of  action  is 
not  ousted  by  a  compensation  clause  in  the  Canal  Act  (t). 

So  where  sluices  have  been  negligently  constructed  {u), 
negligence  is  of  the  essence  of  the  canal  company's 
liability  (v). 

Where,  owing  to  the  negligence  of  the  canal  company.  Mines 
water  leaks  into  a  mine  from  a  reservoir  which  has  been  by^anaf 
partly  formed  from  a  natural  basin,  the  canal  company  company's 

...  -L  negligence. 

cannot  make  a  distinction  between  that  part  and  another 
which  has  been  specially  constructed.  They  are  equally 
liable  for  any  oozing  or  leaking  which  may  take  place  ;  and 
cannot  set  up  in  defence  that  the  mine- owners'  workings 
(being  lawful)  have  caused  the  damage  {x). 

Although  a  canal  company  authorized  by  Act  of  Parlia- 
ment are  not  under  the  same  liabilities  as  private  persons, 
yet  they  are  liable  for  damages  if  guilty  of  negligence, 
such  as  allowing  water  to  leak ;  but  where,  under  the 
special  provisions  of  the  local  Act,  the  compensation  must  be 
recovered  as  dii'ected  by  the  Act,  and  not  by  action,  then  in 
such  case  an  injunction  will  not  be  granted  to  prevent  the 
percolation  of  water  (^). 

Where  a  Canal- Act  providing  for  compensation  stipulates  Proceedings 
that  the  question  is  to  be  tried  by  a  justice  of  assize,  so  that  gation"^^^^" 
a  jury  could  be  empannelled,  it  is  not  competent  to  bring  an 
action  in  the  Chancery  Division  to  recover  the  compensa- 
tion (2).    Proceedings  for  obtaining  compensation  can  be 


784  (not  overruled  on  this  point  by 
i.  ^  S.  jr.  Railivay  v.  Gomm  (1882), 
20  C.  D.  562  ;  46  L.  T.  449. 

(.v)  Harrison  v.  G.  JSf.  Railway  (1864), 
33  L.  J.  Ex.  266 ;  10  L.  T.  621  ;  12 
W.  R.  1081  ;  10  Jut.  N.  S.  992. 

{t)  Cockburn  v.  Erewash  Canal  Co. 
(1863),  11  W.  R.  34. 

(m)  Collins  V.  Middle  Level  Commrs. 
(1869),  L.  R.  4  C.  P.  279  ;  38  L.  J. 
C.  P.  236  ;  20  L.  T.  442  ;  17  W.  R. 
929. 

{v)  Wkitehouse  v.  Birmingham  Canal 
'1857),  27  L.  J.  Ex.  26. 


{x)  Barber  v.  Nottingham,  ^c.  Rail- 
way  (1864),  15  C.  B.  N.  S.  726  ;  33 
L.  J.  C.  P.  193  ;  10  Jur.  N.  S.  260  ; 
9  L.  T.  829;  12  W.  R.  376. 

{y)  Evans  v.  M.  S.  ^  L.  Railway 
(1887),  36  C.  D.  626  ;  57  L.  J.  Ch. 
153  ;  57  L.  T.  194  ;  36  W.  R.  328. 
And  see  M.  S.  ^  L.  Railway  v.  John- 
son, 36  C.  D.  629,  n. 

(z)  Hanley  and  Buchnall  Coal  Co.  v. 
North  Staff.  Rail.  Co.  (1891),  64  L.  T. 
656.  And  see Barnsley  Canal  v.  Twi- 
bell  (1844),  7  Beav.  19  ;  13  L.  J.  Ch. 
434. 
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initiated  by  the  mine-owner,  even  thougli  he  cannot  establish 
that  it  will  occasion  any  detriment  to  his  mine  {a). 

When  notice  is  once  given  by  either  mine- owner  or  canal 
company,  it  cannot  be  withdrawn  without  the  consent  of  the 
other  party  (b) . 

The  canal  company  cannot  escape  liability  to  pay  for 
minerals  left  for  the  support  of  the  canal,  by  reason  of  the 
mineral  lessee  being  under  obligation,  as  between  himself  and 
his  lessor,  to  leave  ribs  and  pillars  for  the  protection  of  the 
mine  (h). 


Mines  in 
Forest  of  Dean 
and  Hundred 
of  St.  Briavels 
vested  in 
Crown, 
subject  to 
rights  of 
"free  miners." 


How  boun- 
dary ascer- 
tained. 


(14.)  Mines  in  and  near  Forest  of  Dean, 
Gloucestershire. 

The  mines,  minerals,  and  quarries  in  the  Forest  of  Dean 
and  the  Hundred  of  St.  Briavels,  in  Gloucestershire,  are 
(with  a  few  exceptions)  vested  in  the  Crown ;  but  certain 
persons  known  as  "free  miners"  are  entitled  to  open  and 
work  mines  in  all  the  lands  of  the  Hundred  subject  to  certain 
conditions  {c).  The  grants  are  called  gales,"  and  the  rights 
of  the  Crown  and  of  the  free  miners,  or  galees,  are  wholly 
regulated  by  the  statutes  59  Geo.  III.  c.  86 ;  1  &  2  Yict. 
c.  43 ;  24  &  25  Yict.  c.  40 ;  and  34  &  35  Yict.  c.  85.  The 
Commissioners  thereunder,  in  1841,  made  and  issued  awards 
known  as  the  Coal  Award,  the  Iron  Award,  and  the  Quarry 
Award. 

Persons  who  are  not  free  miners  may  nominate  a  free 
miner  as  trustee  for  themselves  and  thus  obtain  a  gale  (d). 
If  there  are  several  applicants  for  a  gale  the  person  who  first 
applies  after  it  is  vacant  is  entitled  to  have  it  granted  (e). 

Where  an  award,  or  other  instrument  relating  to  a  gale, 
defines  a  boundary  by  reference  to  a  level  and  a  line  drawn 
(say)  in  an  eastward  direction,  an  existing  old  level  will  be 


{(i)  Per  Lord  Watson  in  Chamber 
CoUicry  Co.  v.  Eochdale  Caval,  [1895] 
A.  C.  564,  579  ;  64  L.  J.  Q.  B.  645  ; 
73  L.  T.  258  ;  11  R.  264. 

{b)  Suindcll  V.  Birmwgham  Canal 
(1860),  9  C.  B.  N.  S.  241,  279  ;  29 
L.  J.  C.  P.  364  ;  7  Jur.  N.  S.  190. 


[c)  A.'G.  V.  MatUas  (1858),  4  K. 
&  J.  579  ;  27  L.  J.  Ch.  761  ;  4  Jur. 
N.  S.  628  ;  6  W.  R.  804. 

{d)  Holmes  v.  Williams  (1895), 
W.  N.  116. 

{e)  Jam.(s  v.  Iteff.  (1877),  5  C.  D. 
153  ;  (1874),  17  Eq.  602. 
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taken  as  the  boundary,  and  not  an  imaginary  mathematical 
line  drawn  horizontally  eastward  (/). 

A  galee  trespassing  {g)  on  another  person's  gale  is  liable  to  Trespass, 
an  action  for  damages  (/i). 

"Where  upper  seams  or  veins  are  galed,  with  a  stipulation  Sinking  shaft 
that  underlying  seams  or  veins  may  be  galed  to  other  parties,  lyin^^^seams 
*'  but  to  be  so  worked  as  not  to  impede  or  injure  the  working  subsequently 
of  the  tracks  already  allotted  or  hereafter  to  be  allotted  or 
galed,"  this  will  not  hinder  a  shaft  being  sunk  through  the 
upper  seams  forming  the  subject  of  the  grant  or  award  in 
question ;  otherwise  it  might  make  the  exception  of  under- 
lying seams  of  no  effect  (/). 

The  free  miners  have  the  j)ower  to  open  mines  within  the  Surface 
Hundred  and  work  mines  and  quarries  therein;  that  is  to  ^^"^^S"^- 
say,  sink  shafts,  raise  the  minerals,  make  heaps  and  roads, 
and  do  all  other  acts  to  work  mines  and  quarries  on  the  land, 
except  erecting  steam  engines  and  dwelling-houses,  without 
leave  of  the  owners ;  but  they  are  not  empowered  to  leave 
the  soil  without  support,  so  as  to  cause  subsidence  (/)  ;  the  Subsidence 
gaveller  (who  is  the  representative  of  the  Crown)  can  assess  ^'^"^^8"®- 
compensation  for  damage  done  to  crops,  or  to  the  surface,  in 
sinking  shafts  and  making  roads,  but  not  for  damage  caused 
by  subsidence  (J). 

Where  one  galee  stops  his  pumping-engine  contrary  to  the  Adjoining 
statutory  rules,  whereby  the  gale  of  an  adjoining  owner  is 
flooded,  the  latter  can  recover  damages  in  an  action  at  com- 
mon law,  or  obtain  an  injunction  (k).  But  mortgagees  are 
not  liable  in  such  a  case  if  they  have  not  been  in  possession  (/). 
In  case  of  breach  of  rules  the  Crown  can  forfeit  the  gale  Forfeiture, 
or  obtain  a  mandatory  injunction  (/).  Forfeiture  for  non- 
working  is  complete  on,  and  not  before,  service  of  the 
statutory  notice  of  intention  to  enforce  the   forfeiture ; 


owners. 
Pumping. 


(/)  Brain  v.  Harns  (1855),  10  Ex. 
908  ;  24  L.  J.  Ex.  177. 

{g)  See  p.  475  et  seq.,  post. 

(A)  See  Clayton  v.  Greyson  (1836), 
5  A.  &  E.  302  ;  6  N.  &  M.  694  ; 
1  H.  &  W.  159. 

(i)  Goold  V.  Great  Western  Deep 
Coal  Co.  (1865),  2  De  G.  J.  &  S.  600  ; 
13  L.  T.  109;  13  W.  R.  1111. 


(;■)  Allaway  v.  Tfagstaf  {1859),  4 
H.  &  N.  681  ;  29  L.  J.  Ex.  51. 

{k)  Great  Western  Collieries  Co.  v. 
Trafalgar  Co.  (1887),  3  Times  L.  R. 
724  ;  Ross  V.  Rugge-Price  (1875),  L.  R. 
1  Ex.  D.  269  ;  45  L.  J.  Ex.  777  ;  34 
L.  T.  535  ;  24  W.  R.  786. 

(I)  Jirainy.  Thomas  50  L.  J, 

Q.  B.  662. 
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actual  re-entry  by  the  Crown  is  not  necessary  .  The 
Court  cannot  relieve  against  forfeiture  if  the  rent  in  arrear 
is  not  tendered,  or  proceedings  are  not  taken,  within  six 
months  (n). 

Gale  Where  three  gales  have  been  allotted  to  a  free  miner,  and 

exhausted.     -j^^  j^^^  surrendered  one  on  the  ground  that  it  is  not  workable 

to  profit,  he  may  have  another  just  as  if  the  coal  in  one  of  the 

three  gales  had  been  exhausted  (o). 
Gale  is  realty.     The  interest  of  a  galee  is  of  the  nature  of  real  estate,  and 

capable  of  occupation  for  rating  purposes  (p). 
A  share  is         Where  a  coal  pit  is  appropriated  in  the  customary  manner, 
freehold.  many  notches  being  cut  in  a  pegged  down  stick  as  there 

are  partners  in  the  work,  a  share  in  such  pit  will  be  freehold 

property  (^). 

TraDsmission.  When  the  gavcllor  has  approved  an  application  for  a  gale 
and  notified  his  intention  to  grant  it  on  a  specified  day,  the 
gale  will  not  be  transmissible,  by  the  will  of  the  intended 
galee,  to  persons  who  are  not  free  miners,  if  the  grant  is  not  in 
fact  perfected  before  his  death.  An  applicant  can  withdraw 
at  any  time  before  the  grant  is  sealed  (r). 

Delay.  Delay  will  be  a  bar  to  any  person  seeking  specific  perform- 

ance of  a  contract  to  sell  or  buy  a  gale  (.s) . 

Scope  of  An  agent  employed  to  manage  mines,  and  to  negotiate  with 

authority,  the  commissioners  appointed  to  set  out  the  metes  and  bounds, 
has  not  any  implied  authority  to  contract  with  such  commis- 
sioners in  relation  to  something  outside  their  powers  in  relation 
to  metes  and  bounds  {t) . 


(w)  :Ex p.  Young  i'  Grindell  (1881), 
60  L.  J.  Ch.  221;  43  L.  T.  725; 
James  v.  Young  (1884),  27  C.  D.  652  ; 
53  L.  J.  Ch.  793 ;  51  L.  T.  75 ;  32 
W.  R.  981. 

(w)  In  re  Brain  (1874),  L.  R.  18 
Eq.  389  ;  44  L.  J.  Ch.  103  ;  31  L.  T. 
17  ;  22  W.  R.  867.  As  to  minimum 
rent,  see  Seymour  \.  Morrell  (1851),  17 
L.  T.  O.  S.  139. 

(o)  Elhvay  v.  Davis  (1873),  L.  R. 
16  Eq.  294  ;  43  L.  J.  Ch.  75  ;  21 
W.  R.  806. 


{p)  24  &  25  Vict.  c.  40,  s.  1 ; 
Morgan  v.  Craw  shay  (1871),  L.  R.  5 
H.  L.  304  ;  40  L.  J.  M.  C.  202 ;  24 
L.  T.  889;  20  W.  R.  554. 

{q)  Doed.  Thompson  v.  Fearce  (1812), 
Peake's  Add.  Cas.  242  ;  4  R.  R.  908. 

(r)  James  v.  Heg.  (1877),  L.  R.  5 
C.  D.  153;  46  L.  J.  Ch.  516;  36 
L.  T.  903  ;  25  W.  R.  615. 

(s)  Allaway  v.  Braine  (1859),  26 
Beav.  575  ;  33  L.  T.  O.  S.  100. 

it)  A.-G.v.  Jackson  (1846),  5  Hare, 
355.  See  "Wood's  Laws  of  the  Forest 
of  Dean. 
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(15.)  Tin  Mines  in  Cornwall  and  Devon. 

Metalliferous  mines  and  tin- streaming  works  within  the  Stannaries  of 
Stannaries  of  Cornwall  and  Devon  form  the  subject  of  special  Devon, 
legislation  commonly  known  as  the  Stannaries  Acts  {ii). 

The  Court  of  the  Vice- Warden  of  the  Stannaries  has  been  Stannaries 
abolished  as  from  1st  January,  1897,  and  its  jurisdiction  and  (Abolition) 
powers  have  been  transferred  to  the  Truro  County  Court  {v).  ^^^>  i^^^- 
The  County  Court  Judge  may  refer  disputes  to  arbitration  {tv) . 

Leases,  grants  and  licences  for  working  mineral  property  Leases,  &c.  to 
within  the  Stannaries  have  to  be  filed,  and  mortgages  and  ® 
charges  registered,  in  the  Stannaries  Office,  Truro  (.r) . 

Tin  bounding  by  custom  only  exists  in  Cornwall  and  Tin  bounding. 
Devon. 

A  tin  bounder  can  maintain  an  action  to  recover  the  mine 
lying  within  his  bounds  if  he  is  bond  fide  continuing  to  search 
the  ore,  but  mere  annual  renewal  by  newly  cutting  the  turves 
does  not  amount  to  working  (j/). 

The  bounds  will  be  deemed  to  be  abandoned  where  such  a  Abandon- 
state  of  things  has  existed  so  long  and  so  decidedly  as  to  ^idekced^ 
amount  to  reasonable  proof  that  the  original  pui^pose  with 
which  the  bounds  were  inclosed  has  been,  abandoned  (?/). 

The  usages  in  mineral  districts  such  as  Cornwall,  Derby-  How  reason- 
shire.  Dean  Forest  and  others,  are  tried  as  to  their  reasonable-  minim^^ 
ness  by  tests  the  same,  not  in  fact,  but  in  principle,  by  a  J^^^^^"^^ 
reference  to  their  history,  origin,  and  the  local  peculiarities  on 
which  they  are  to  operate  (i/). 

By  the  custom  of  Cornwall,  tin  streamers  have  a  right  to  Water  rights, 
the  free  use  of  the  water  over  the  whole  of  the  district  within 
their  tin  bounds,  and  to  divert  it  into  other  streams,  and  by 
means  thereof  to  wash  away  the  refuse  (s),  unless  by  dis- 


(u)  Smirke's  Stannaries  of  Corn- 
wall (1843);  Jie  New  Terms  Co., 
[1894]  2  Ch.  344  ;  Re  Silver  Valley 
Mines  (1881),  18  C.  D.  472. 

{v)  59  &  60  Vict.  c.  45,  s.  1  ;  Stan- 
nary Rules,  Feb.  1897. 
{w)  Sect.  4. 

{x)  Stannaries  Act,  1887  (50  &  51 
Vict.  c.  43),  ss.  19,  20.  And  see  the 
Act  generally,  and  32  &  33  Vict, 
c.  19. 


(y)  Doe  d.  Alderson  (1836),  1  M.  & 
W.  210;  5  L.  J.  Ex.  153;  Vice  v. 
Thomas  (1842),  Smirke's  Report  in 
Stannaries  of  Cornwall,  1843  ;  1  M. 
&  W.  210  ;  Rofjers  v.  Brenton  (1847), 
10  Q.  B.  26  ;  17  L.  J.  Q.  B.  34  (this 
case  explains  the  nature  of  tin 
bounding). 

(;:)  Carlyon  v.  Levering  (1857),  1 
H.  &  N.  784  ;  26  L.  J.  Ex.  251  ; 
GavedY.  Jf«r^y»  (1864),  19  C.  B.  N.  S. 
732  ;  34  L.  J.  C.  P.  354. 
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continuance  the  riglit  to  pollute  the  stream  has  been  lost  (h). 
The  right  is  deemed  to  be  created  by  implied  grant  presumed, 
after  long  enjoyment,  to  have  been  made  by  the  owner  of  the 
adjoining  land,  to  the  owner  of  the  ground  under  which  the 
mine  was  excavated  (^').  This  custom  in  its  application  to 
waste  lands  in  Devonshire  must  be  reasonable  and  fairly 
exercised :  the  judge  and  not  the  jury  decides  the  validity 
of  it  (^0- 


(16.)  Lead  Mines  in  Derbyshire. 

Derbyshire  The  Crown,  in  right  of  the  Duchy  of  Lancaster,  is 
lead  miBing.  possessed  of  Several  manors  in  the  Peak  District  in  Derby- 
shire, and  is  entitled  to  the  mines  and  minerals  in  such 
manors  ;  subject,  however,  so  far  as  lead  inuics  are  concerned, 
to  certain  mining  customs,  by  virtue  of  which  any  one  can 
work  excepting  in  or  under  chm^ches,  bm-ial  grounds,  houses, 
orchards  and  gardens,  paying  a  royalty  to  the  Crown.  The 
custom  also  applies  to  several  manors  which  are  not  vested  in 
the  Crown  {e). 

The  customs  are  superseded  by  and  are  embodied  in  the 
High  Peak  Mining  Customs  Act,  1851  (/'),  and  the  Low 
Peak  Mining  Customs  Act,  1852,  and  the  schedules  thereto, 
which  have  statutory  force. 
Nature  of  the      The  miner  is  not  tenant  of  the  landowner  in  whose  land  he 
rt^ht"^^^^^  ^    works,  nor  has  he  an  absolute  right  in  perpetuity  (g) ;  but 
he  has  a  proprietary  right  until  he  gives  up  possession,  or  is 
Miner  can      dispossessed  by  competent  authority  {/i)  ;  and  can  accordingly 
'  enter  upon  land  to  work  the  lead  ore,  and  can  erect,  on  the 

surface  mining  machinery  and  modern  appliances,  and  also 
buildings  to  cover  such  machinery  {i). 


(b)  Magor  v.  Chadivick  (1840),  11 
Ad.  &  E.  571  ;  9  L.  J.  Q.  B.  159  ;  4 
Jur.  O.  S.  482. 

(c)  Ivimey  v.  StocJcer  (1866),  L.  R. 
1  Ch.  App.  396  ;  ;^5  L.  J.  Ch.  467. 

{d)  Bastardy.  Smith  (1837),  2  Moo. 
&  R.  129  ;  5  A.  &  E.  827  (Devon- 
shire) . 

[r)  Wal-e\.  Hall  (1883),  8  App.  Cas. 
211  ;  52  L.  J.  Q.  B.  494  ;  48  L.  T. 
834  ;  affirming  7  Q.  B.  D.  545  ;  50 
L.  J.  Q.  B.  545. 


(/)  14  &  15  Vict.  c.  94  (local) ;  15 
&  16  Vict.  c.  163  (local).  And  gee 
the  new  Customs. 

{g)  See  Arkuright  v.  Evans  (1880), 
49  L.  J.  M.  C.  82. 

{h)  See  Devonshire  [Lidr)  v.  Stoles 
(1897),  13  Times  L.  R.  376. 

(()  Wake  V.  Hall  (1883),  8  App.  Cas. 
211  ;  52  L.J.  Q.  B.  494  ;  48  L.  T. 
834  ;  affirming  7  Q.  B.  D.  295  ;  50 
L.  J.  Q.  B.  545.  And  see  Doe  r. 
Fearce  (1812),  Peake's  Add.  Cas.  242. 
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The  ordinary  law  of  fixtures  or  of  tenancy  does  not  apply,  f'^?,  remove 

.  /  ^Y-'  buddmgs,  &c. 

ana  tne  miner  can  remove,  and  can  be  reqnu'ed  to  remove,  ms 
macMnery  and  buildings  within  a  reasonable  time  at  or  after 
the  close  of  his  mining  operations,  or  at  any  time  while  his 
interest  in  the  mine  continues,  and  before  he  has  become  a 
trespasser  on  the  land  (/) . 

The  ores  must  be  measured  before  being  removed  (It).  Measurement 
Disputes  are  settled  by  the  Barmote  Court :  the  barmaster  ^-gp^^'g^, 
and  grand  jury  determine  the  proportion  of  ore  to  be  paid  how  settled, 
by  persons  who  raise  ores  after  their  mine  has  been  drained 
or  relieved  of  water  by  the  workings  of  other  miners  (/). 

Easements  founded  on  the  customs  are  construed  strictly,  Easements, 
and  will  be  limited  to  the  lands  affected  by  the  custom  {m). 

The  Attorney- G-eneral  of  the  Duchy  of  Lancaster  cannot  Legal  pro- 
exhibit  an  information,  in  the  High  Court  of  Justice,  in  respect  Duch^of^^ 
of  matters  affecting  the  rights  of  the  duchy :  only  the  Lancaster. 
Attorney- General  for  England  can  do  so  (n). 


(17.)  Registered  Land. 

As  regards  rights  created  previously  to  the  registration  of  Registered 
the  land  under  the  Land  Transfer  Acts  (o),  or  1st  January, 
1898,  all  registered  land  is,  unless  the  contrary  is  expressed 
on  the  register,  deemed  to  be  subject  to  such  liabilities,  rights 
and  interests  as  may  be  for  the  time  being  subsisting  in 
reference  thereto,  including  rights  of  way  and  water  and 
other  easements,  rights  to  mines  and  minerals,  and  rights  of  Provisions  as 

■  IT  1      i.1  •  1  i.  1  J .        to  mines  and 

entry,  search  and  user,  and  other  rights  and  reservations  minerals, 
incidental  to  or  required  for  the  purpose  of  giving  full  effect 
to  the  enjoyment  of  rights  to  mines  and  minerals,  or  of 
property  in  mines  or  minerals :  provided  that  where  it  is 
proved  to  the  satisfaction  of  the  registrar  that  the  right  to 
any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register 


(i)  Wake  v.  Hall  (1883),  above. 

(k)  A.-G.  V.  TFall  (1760),  4  Bro. 
P.  C.  665. 

(0  Arkwright  v.  Gell  (1839),  5  M. 
&  W.  203.  And  see  Sybray  v.  White 
(1836),  1  M.  &  W.  435. 

(m)  Wake  v.  Redfearn  (1880),  43 
L.  T.  123. 

C. 


(«)  A.-G.  of  Duchy  of  Lancaster  v. 
Devonshire  {Duke)  (1884),  14  Q.  B.  D. 
195;  54  L.  J.  Q.  B.  271.  See 
Mander's  Derbyshire  Miners'  Glos- 
sary, 1824  ;  Tapping  on  The  High 

(o)*Land  Transfer  Act,  1897  (60  & 
61  Vict.  c.  65),  Schedule  1. 

P 
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Transfer  of 
registered 
land  without 
the  minerals. 


Registered 
minerals  with- 
out the  land. 

Plans  and 
identification. 


Noting 
ownership  of 
mines  which 
have  been 
worked. 


such  proprietor,  in  the  prescribed  manner,  as  proprietor  of 
such  mines  and  minerals  as  well  as  of  the  land  ;  and  where  it 
is  proved  to  the  satisfaction  of  the  registrar  that  the  right  to 
any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application 
of  tlie  person  entitled  to  any  such  mines  and  minerals,  register 
liim  as  proprietor  of  such  mines  and  minerals,  and  upon  such 
registration  being  effected,  shall  enter  on  the  register  of  the 
land  a  reference  to  the  registration  of  such  other  person  as 
proprietor  of  such  mines  and  minerals  (p). 

On  a  transfer  of  land  without  the  mines  and  minerals,  the 
transferee  is  registered  as  proprietor  of  the  land,  with  a  note 
to  the  effect  that  the  mines  and  minerals  (or  that  the  mines 
and  minerals  other  than  certain  specified  mines  and  minerals, 
or  that  certain  specified  mines  and  minerals,  as  the  case  may 
be)  are  excepted.  The  transferor  is  entitled  to  the  excepted 
mines  and  minerals,  and  registered  as  the  proprietor  thereof, 
with  an  absolute  qualified  or  possessory  title,  according  to  the 
circumstances  of  the  case  (q). 

A  corresponding  procedure  is  followed  with  respect  to  a 
transfer  of  mines  and  minerals  without  the  land  (r). 

On  the  registration  of  mines  and  minerals  severed  from 
lands,  a  plan  showing  as  accurately  as  is  practicable  the 
surface  under  which  the  mines  and  minerals  lie  is  to  be 
deposited  in  the  registry,  together  with  such  other  plans, 
sections  and  further  descriptions  (if  any)  as  the  registrar  may 
deem  necessary  for  the  piu^pose  of  identifying  such  mines  and 
minerals,  and  also  together  with  full  particulars  of  any 
appurtenant  rights  of  access,  or  rights  incidental  to  the  working 
of  the  mines  and  minerals  that  may  be  subsisting  and  intended 
to  be  entered  in  the  register  (s) . 

Where  any  mines  and  minerals  have  been  opened  and 
worked  by  the  proprietor  of  the  land,  or  by  his  predecessors 
in  title,  or  by  any  other  person  claiming  under  him  or  them, 
and  it  does  not  appear,  on  the  examination  of  title  or  from 
any  other  source,  that  the  ownership  of  such  mines  and 
minerals  is  vested  in  any  other  person,  or  in  any  other  case 


( p)  Land  Transfer  Act,  1875  (38  & 
39  Vict.  c.  87),  s.  18. 

{rj)  Land  Transfer  Rules,  1898, 


rr.  87,  89. 

(r)  Rules  88,  89. 

(s)  Rule  64.   And  see  Rule  61. 
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wliere  it  is  proved  to  the  satisfaction  of  tlie  registrar  that  the 
right  to  any  mines  and  minerals,  whether  opened  and  worked 
or  not,  is  vested  in  the  proprietor,  the  registrar  may  cause 
him  to  be  registered  as  proprietor  of  such  mines  and  minerals 
by  adding  to  the  Property  Register  a  note  to  the  effect  that 
such  mines  and  minerals  are  included  in  the  registration ;  and 
the  mines  and  minerals  shall  thenceforth  be  considered  as 
forming  part  of  and  subject  to  the  registered  title  of  the  land 
unless  otherwise  noted  in  the  register  (t). 

When  it  appears  from  the  documents  or  abstract  of  title  Noting 
fm-nished,  or  from  the  admission  of  the  proprietor  of  the  land^and^ 
land,  or  from  any  other  source,  that  all  or  any  of  the  mines  minerals, 
and  minerals  are  severed  from  the  land,  the  registrar  shall 
enter  a  note  in  the  Property  Register  that  such  mines  and 
minerals  are  excepted  from  the  registration  {u) . 


(t)  Land  Transfer  Rules,  1898,  Rule  176. 


(m)  Rule  177. 
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CHAPTER  IV. 


DEALINGS  WITH  MINES  AND  MINERALS. 


Formation  of 
contract. 

Mutual 
consent. 


Proposal  and 
acceptance. 


(1.)  Contracts  as  to  Mines  and  Minerals; 
Vendors  and  Purchasers ;  Specific  Performance. 

Before  considering  the  terms  or  effect  of  a  document,  two 
preliminary  questions  should  be  answered  : — 
Has  a  contract  been  concluded  ? 

Have  the  formalities  required  by  law  with  respect  to 
certain  contracts  been  complied  with  ? 

The  following  rules  will  be  found  useful  in  determining 
whether  or  not  a  contract  has  been  created : — 

1.  There  must  be  the  consent  of  both  parties  with  respect 
to  some  act  or  thing  to  be  done,  or  forborne,  by  some 
or  one  of  those  persons,  for  the  use  of  the  others  or 
other  of  them  (a) . 

A  mere  understanding  "  is  not  an  agreement  (5).  Two 
or  more  persons  are  said  to  consent  when  they  agree  upon 
the  same  thing  in  the  same  sense  (c) .  If  words  are  under- 
stood and  acted  upon  by  the  parties  in  different  senses,  there 
is  no  contract  (d) . 

Generally,  an  agreement  consists  of  a  proposal  made  by 
one  of  the  parties,  and  accepted  by  the  other  of  them.  If, 
however,  an  engagement  is  entered  into  by  deed,  the  accept- 


{a)  Foster  v.  Wheeler  (1887),  36 
C.  D.  695,  698  ;  57  L.  J.  Ch.  149  ; 
68  L.  T.  22. 

{b)  Banhart  v.  TennaM  (1870),  L.  R. 
10  Eq.  141 ;  39  L.  J.  Ch.  809. 

{c)  See  judgment  of  Hannen,  J., 


in  Smith  v.  Hughes  (1871),  L.  R.  6 
Q.  B.  597,  609  ;  40  L.  J.  Q.  B.  221 ; 
25  L.  T.  329  ;  Raffles  v.  Wichelhaus 
(1864),  33  L.  J.  Ex.  160. 

{d)  Falch  V.  Williams,  [1900]  A.  C. 
176;  69  L.  J.  P.  0.  17. 
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ance  of  the  recipient  or  person  benefited  is  not  required  to 
make  it  operative,  but  he  can  decline  the  benefit,  and  so  avoid 
the  contract. 

2.  The  terms  of  the  agreement  must  be  certain,  or  capable  Certainty. 

of  being  made  certain. 
Thus,  if  on  a  proposed  sale  of  land  it  is  provided  that  a 
royalty  of  6cL  per  ton  shall  be  paid  for  the  minerals,  in  the 
event  of  there  being  any,  and  there  are  no  means  provided 
for  ascertaining  what  quantity  will  have  to  be  paid  for,  this 
is  too  uncertain  to  be  enforced  (e) , 

3.  The  acceptance  must  be  absolute  and  unqualified.  Acceptance 
If  there  is  a  simple  acceptance  of  an  offer,  and  then  a  ^iLaed!^^" 

statement  that  the  writer  desires  that  the  agreement  should 
be  put  into  more  formal  terms  in  accordance  with  the  offer 
and  acceptance,  the  mere  reference  to  the  intention  or  design 
of  putting  the  agreement  into  more  formal  terms  will  not 
prevent  the  Court  from  giving  performance  of  a  final  agree- 
ment which  has  been  arrived  at  (/). 

If,  however,  the  agreement  is  conditional  on  the  acceptance  EfPect  of 
of  some  further  terms,  specified  or  to  be  specified  by  the  party  j^ew  terms5 
himself  or  his  solicitor,  then  there  is  no  formal  agreement  (/). 
Therefore  an  acceptance  incorporating  a  reference  to  certain 
conditions  of  sale  not  before  known  to  the  intending  pur- 
chaser, is  not  an  unqualified  acceptance,  and  does  not  make  a 
contract  (g).  So  where  it  is  stated,  "  This  agreement  is  made 
subject  to  the  preparation  and  approval  of  a  formal  con- 
tract "  (^)  ;  or  if  the  acceptance  states,  "  I  will  send  draft 
contract  "(i).  So  if  an  underlease  is  accepted  subject  to  the 
condition  of  there  being  nothing  unusual  in  the  superior 
lease,  and  it  turns  out,  for  instance,  that  there  is  a  covenant 
not  to  assign  without  licence  (k) . 

But  the  qualifying  words,  "  subject  to  the  title  being 

{e)  Williamson  Y.  TFootton  (IS 5 5),  3         (A)  Winn  y.  Bull  (1877),  L.  R.  7 

Drew.  210.  '  C.  D.  29 ;  47  L.  J.  Ch.  139 ;  26 

(/)  Per  Jessel,  M.  R.,  Crossley  W.  R.  230  ;  Page  v.  Norfolk  (1894), 

V.  Maycock   (1874),  L.  R.  18  Eq.  70  L.  T.  781.    Aii-di  see  Honeyman  y . 

180;  43  L.  J.  Ch.  379;  22  W.  R.  Marryatt  (1857),  6  H.  L.  C.  112; 

387.    And  see  In  re  Aberaman  Iron  26  L.  J.  Ch.  619  ;  4  Jur.  N.  S.  17. 
Works,  Peek's  Case  (1869),  L.  R.  4         (i)  Vale  of  Neath    Colliery  Co.  v. 

Ch.  532  ;  20  L.  T.  340;  North  v.  Furness  (1876),  45  L.  J.  Ch.  276  ;  34 

Percival,  [1898]  2  Ch.  128  ;  78  L.  T.  L.  T.  231  ;  24  W.  R.  631. 
615.  (k)  Lucas  v.  James  (1849),  7  Hare, 

{fj  Crossley  v.  Maycock^  above.  410  ;  18  L.  J.  Ch.  329  ;  13  Jur.  912. 
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approved  hj  our  solicitors,"  are  not  in  themselves  enough  to 
prevent  a  final  agreement  from  being  concluded,  unless  other 
negotiations  and  correspondence  show  that  a  term  of  impor- 
tance is  left  open  (/)  ;  nor  if  the  words  are,  "  such  lease  (or 
contract)  to  be  approved  in  the  customary  way  by  my 
solicitor."  That  is  different  to  a  stipulation  that  the  contract 
for  the  lease  should  be  so  approved,  and  the  words  merely 
mean  that  nothing  unusual  or  irregular  shall  be  put  in  the 
document  (m). 

A  solicitor's  letter  returning  draft  of  a  lease  or  conveyance 
approved  is  not  in  itself  a  sufficient  acceptance  (n) . 

New  terms  introduced  into  an  acceptance  entitle  the 
original  offerer  to  add  other  terms,  and,  on  their  not  being 
accepted,  to  break  off  the  treaty  (o) . 

If  an  offer  is  not  unconditionally  accepted,  but  a  counter- 
proposal is  made  which  is  not  accepted — as,  for  instance, 
alteration  in  price — it  is  too  late  to  accept  the  original  offer 
unless  it  is  renewed  {p). 

Where  a  vendor  intimates  that  he  will  accept  the  highest 
net  money  tender  on  a  specified  day,  and  a  customer  writes 
that  he  will  give  200/.  more  than  another  purchaser  whom  he 
knows  to  be  competing,  the  vendor  is  empowered,  but  not 
bound,  to  accept  the  offer  (q) . 

4.  If  no  time  is  prescribed,  an  acceptance  must  be  com- 
municated within  a  reasonable  time,  having  regard  to 
the  subject  and  the  circumstances.    It  cannot  be  con- 
sidered as  open  indefinitely  (r). 
If  a  time  be  limited  for  accejotance,  it  will  be  too  late  to 
close  with  the  offer  after  the  expiration  of  the  prescribed 


(/)  Hussaj  V.  Home-Payne  (1879), 
4  App.  Cas.  311 ;  48  L.  J.  Ch.  846  ; 
41  L.  T.  1  ;  27  W.  R.  585  ;  Bellamy 
V.  Bebenham,  .D^'dV]  1  Ch.  412  ;  60 
L.  J.  Ch.  166;  64  L.  T.  478;  39 
W.  R.  257. 

{m)  ChipperfieU  v.  Carter  (1895),  72 
L.  T.  487  ;  Eossiter  v.  Miller  (1878), 
3  App.  Cas.  1124 ;  48  L.  J.  Ch.  10  ; 
39  L.  T.  173  ;  26  W.  R.  865  ;  Filby 
V.  Honnsell,  [1896]  2  Ch.  737  ;  65 
L.  J.  Ch.  862 ;  75  L.  T.  270  ;  .45 
W.  R.  232. 

(n)  Forster  v.  Rowland  (1861),  30 
L.  J.  Ex.  396;  7  H.  &  N.  103  ;  7 


Jur.  N.  S.  998.  See  Brogden  v. 
Metropolitan  Railu-ay  (1877),  2  App. 
Cas.  666. 

(o)  Honeyman  v.  Marryatt  (1857),  6 
H.  L.  C.  112  ;  26  L.  J.  Ch.  619  ;  21 
Beav.  14. 

{p)  Hyde\.  ^TmacA  (1840),  3  Beav. 
334  ;  4  Jur.  1106. 

[q)  South  Hetton  Coal  Co.  v.  Haswell, 
S;c.  Coal  Co.,  [1898]  1  Ch.  465;  67 
L.  J.  Ch.  238;  78  L.  T.  366;  46 
W.  R.  355. 

(r)  Meynell  v.  Surtees  (1855),  25 
L.  J.  Ch.  257  ;  2  Jur.  N.  S.  737  ;  3 
W.  R.  535. 
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time ;  but,  unless  an  answer  is  expressly  required  by  return  of 
post,  it  will  be  in  time  if  posted  during  business  hours  on  the 
day  when  the  offer  is  received,  although  not  actually  the 
earliest  possible  post  of  the  day,  and  although  the  post  office 
may  delay  delivery  (s) . 

5.  Words  or  conduct  relied  on  as  constituting  the  accept-  Acceptance 

.  ,  ,  .  .  ,  .  „  must  be 

ance  must  be  unambiguous.    A  parol  acceptance  oi  unambiguous, 
an  offer  in  writing  is  sufficient  to  charge  the  party 
who  has  signed,  but  the  mere  sending  of  a  draft  lease 
is  not  sufficient ;  it  is  not  necessarily  unambiguous  or 
unconditional  (t). 

6.  It  is  essential  that  the  acceptance  of  an  offer  should  be  Acceptance 

.    ,  ,     , ,  ,  .  must  be  com- 

comLmunicated  to  the  proposer  [ti) .  municated  to 

It  may,  however,  be  signified  by  conduct,  as  by  delivering  proposer, 
possession  (u). 

When  an  offer  is  made  by  a  letter  which  expressly  or  im- 
pliedly authorises  the  sending  of  an  acceptance  of  such  offer 
by  post,  and  a  letter  accepting  the  offer  is  duly  addressed  and 
posted,  the  contract  is  complete  as  from  the  time  of  its 
despatch  out  of  the  sender's  control,  even  though  the  letter 
of  acceptance  is  delayed  in  transmission,  or  is  never  received 
by  the  offerer  (v).  The  same  rule  applies  to  communication 
by  telegraph  {ic). 

If  the  parties  live  in  different  tov/ns,  an  acceptance  by  post 
is  assumed  to  be  within  their  contemplation,  although  the 
offer  be  not  made  by  post  (x) . 

7.  An  offer  may,  however,  be  revoked  at  any  time  before  Witbdrawal 

an  acceptance  is  conijMe,  notwithstanding  that  a 
definite  time  has  been  fixed  for  acceptance,  for  this 
merely  means  that  the  offer  will  not  in  any  case  be 
open  after  the  prescribed  time.  But  the  revocation 
must  be  communicated  to  the  other  party,  and  to  be 

(«)  Bunlop  V.   Higghis  (1848),    1         {v)  Household  Fire,  %c.  Co.  y.  Grant 

H.  L.  C.  381.  (1879),  L.  R.  4  Ex.  D.  216  ;  48  L.  J. 

^  -      Q.  B.  577  ;  41  L.  T.  298;  27  W.  R. 

{t)  Warner  v.  Willington  (1856;,  3  '  ' 

Drew.  623:   25  L.  J."  Ch.  662;  4         ,\  t  nQQns 

W.  R.  531 ;'  2  Jur.  N.  S.  433 ;  Forster     .        f  ^^46    49T  /  O  B 

30  L.  J.  Ex.  396  ;  7  Jur.  N.  S.  998.  \  % m  ,  ^'i  W.  R  9  6. 

'  [x)  iLenthorn  v.  Fraser,  [1892]  2 

{u)  BrogdeuY.  Metropolitan  Railway  Ch.  27,  33;  61  L.  J.  Ch.  373;  66 

(1877),  L.  R.  2  App.  Ca8.-666,  691.  L.  T.  439  ;  40  W.  R.  433. 
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Capacity 
to  sell. 


Subsequently 
acquiring 
power  to  per- 
form contract 
entered  into. 

Formalities 
of  contracts. 
Statute  of 
Frauds. 
Leases  for 
more  than 
three  years 
to  be  in 
•writing. 


effectual,  the  notice  must  actually  reach  the  other 
party  before  he  accepts  the  offer  (x). 

Hence,  when  negotiations  are  being  carried  on  by  letters, 
it  will  be  prudent  to  telegraph  notice  of  a  withdrawal. 

"Where  both  parties  are  using  the  telegraph,  an  acceptance 
wired  before  actual  receipt  of  a  telegram  notifying  withdrawal, 
will  prevail  over  the  attempted  revocation  (y) . 

If  a  person  has  notice  or  knowledge  from  any  source 
whatever  that  the  offer  has  been  in  fact  withdrawn  before 
acceptance  by  him,  it  will  be  too  late  for  him  to  accept,  not- 
withstanding that  formal  notice  of  the  revocation  has  not 
been  given  to  him  (s).  This  is  because  the  two  minds  were 
not  at  one  at  one  and  the  same  moment  of  time. 

There  must  be  a  capacity  to  sell  before  there  can  be  a 
claim  for  the  purchase-money.  Thus,  if  a  vendor  agrees  to 
sell  a  share  in  a  mining  sett,  and  he  and  the  purchasers  agree 
to  form  a  company  for  working  the  mine,  the  purchase- 
money  to  be  paid  when  the  company  is  formed,  then,  not- 
withstanding the  formation  of  the  company,  the  vendor 
cannot  recover  the  price  if  he  has  no  title  to  the  property  (a)  ; 
but,  a  person  entering  into  a  contract  when  he  has  not  the 
power  to  perform  it,  can  be  required  to  perform  it,  if  he 
subsequently  acquires  the  power  to  do  so  (b). 

The  Statute  of  Frauds  (c)  enacts  that  all  leases,  estates, 
interests  of  freehold  or  terms  of  years,  or  any  uncertain 
interest  in,  to,  or  out  of  any  lands,  tenements,  or  heredita- 
ments not  put  in  writing  and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorised  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  only  at  will,  any  consideration  for  making  any  such 
parol  leases  or  estates  to  the  contrary  notwithstanding  (d). 
Except  nevertheless  all  leases  not  exceeding  the  term  of  three 


{cc)  Byrne  Y.  Van  Ticnhoven  (1880), 
L.  R.  5  C.  P.  D.  344  ;  49  L.  J.  Q.  B. 
316;  42  L.  T.  371;  44  J.  P.  667; 
Eenthorn  v.  Fraser,  [1892]  2  Ch.  27  ; 
61  L.  J.  Ch.  373  ;  66  L.  T.  439. 

(y)  Stevenson  v.  McLean  (1880),  L.R. 
5  Q.  B.  D.  346  ;  49  L.  J.  Q.  B.  701. 

(z)  Dickinson  v.  Dodds  (1876),  L.  R. 
2  C.  D.  463 ;  45  L.  J.  Oh.  777  ;  34 
L.  T.  607  ;  24  L.  T.  594. 


(a)  Marsden  v.  Moore  (1859),  4  H. 
&  N.  500  ;  28  L.  J.  Ex.  288. 

{b)  Came  v.  Mitchell  (1846),  15 
L.  J.  Ch.  287;  10  Jur.  909.  See 
Forrer  v.  Nash  (1866),  11  Jur.  N.  S. 
789  ;  14  W.  R.  8  ;  and  Leases  Act, 
1849,  s.  4. 

{c)  29  Car.  2,  c.  3. 

[d)  Sect.  1. 
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years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall  amount  unto  two  third 
parts  at  the  least  of  the  full  improved  value  of  the  thing 
demised  (e) ;  and  that  no  action  shall  be  brought  whereby  to  Contracts 
charge  any  person  upon  any  contract  or  sale  of  lands,  tene-  iand|^or^not  to 
ments,  or  hereditaments,  or  any  interest  in  or  concerning  be  performed 

ji  1    ,1    1    •         ,    1     1  n  1  withm  a  year 

tnem,  or  upon  any  agreement  that  is  not  to  be  pertormed  to  be  in 
within  the  space  of  one  year  (/)  from  the  making  thereof,  '^^^^i^^- 
unless  the  agreement  upon  which   such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised  (g). 

The  following  contracts  of  or  relating  to  mines  or  minerals  Various  con- 
are  within  sect.  4  of  the  Statute  of  Frauds,  viz. : — A  contract  sect.  4  of 
to  give  or  take  a  lease  or  tenancy  (h) ;  or  to  assign  (^)  ;  or  to  ^^^^^^^ 
procure  the  assignment  of  a  lease  (/o) ;  or  to  increase  or 
reduce  rent  (/)  ;  the  exercise  of  an  option  to  purchase  (ni)  ;  a 
contract  in  respect  of  an  interest  under  a  contract  for  sale  or 
for  a  lease  (n)  ;  or  for  a  right  of  entering  upon  land  and 
taking  part  of  the  soil  (o)  ;  or  for  a  partnership  under  which 
one  of  the  parties  will  have  an  interest  in  the  mine  vested  in 
himself      ;  a  contract  to  retire  from  a  partnership,  it  being 
an  essential  term  that  an  interest  in  land  forming  part  of  the 
assets  shall  be  assigned  {q)  ;  a  contract  as  to  shares  in  a  mining 
pai-tnership  unless  conducted  on  the  cost-book  principle  (r)  ; 
a  contract  as  to  machinery  affixed  to  a  building  (.s)  ;  or  for 


(e)  Sect.  2. 

(/)  Pentreguinea  Fuel  Co.,  In  re, 
Ex  p.  Acraman  (1862),  4  De  G.  F. 
&  J.  541 ;  31  L.  J.  Ch.  741  ;  8  Jur. 
N.  S.  706  ;  7  L.  T.  84;  10  W.  R. 
656  (Novation  case). 

{(/)  Sect.  4. 

ih)  Mechelin  v.  Wallis  (1837),  7  A. 
&  E.  49  ;  6  L.  J.  K.  B.  217  ;  2  N.  & 
P.  224. 

{i)  Buttemere  v.  Hayes  (1839),  5 
M.  &  W.  456. 

{k)  Horsey  y.  Graham  (1869),  L.R. 
5  C.  P.  9  ;  39  L.  J.  C.  P.  58  ;  21 
L.  T.  530  ;  18  W.  R.  141. 

{t)  (/Connor  v.  Spaight  (1804),  1 
Sch.  &  Lef.  305. 

(m)  Birmingham  Canal  Co.  v.  Cart- 
wright  (1879),  L.  R.  11  C.  D.  421  ; 
48  L.  J.  Ch.  552.    See  L.  ^  S.  W. 


Rail.  Co.  V.  Gomm  (1882),  20  C.  D. 
562  ;  51  L.^  .J.  Ch.  530,  as  to  option 
being-  void  if  infringing  rule  against 
perpetuities. 

{n)  Kelly   v.    Webster   (1852),  12 

C.  B.  283  ;  21  L.  J.  C.  P.  163. 

(o)  Smart  v.  Mies  (1864),  15  C.  B. 
N.  S.  717  ;  33  L.  J.  C.  P.  154. 

{p)  Caclclich  V.  SUdmore  (1857),  2 

D.  &  J.  52  ;  3  Jur.  N.  S.  1185  ;  27 
L.  J.  Ch.  153.  Otherwise,  if  only 
for  a  share  of  profits,  Watson  v. 
Spratley  (1854),  10  Ex.  222  ;  24  L.  J. 
Ex.  53. 

{q)  Gray  v.  Smith  (1890),  43  C.  D. 
203  ;  59  L.  J.  Ch.  145  ;  62  L.  T. 
335;  38  W.  R.  310. 

(r)  Boyce  v.  Greene  (1826),  Patty's 
Rep.  Ireland,  608. 

is)  Jarvis  v.  Jarvis  (1893),  63  L.  J. 
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Verbal  agree- 
ment with, 
colliery 
manag-er. 


There  must 
be  a  memo- 
randum in 
writing. 


The  writing 
must  contain 
all  essential 
terms : 


the  sale  and  removal  of  building  materials  (t)  ;  or  for  the 
sale  of  debentures  giving  a  floating  charge  on  property 
comprising  freeholds  or  leaseholds  (ti) . 

Where  a  verbal  agreement  was  made  to  pay  a  colliery 
manager  a  sum  of  money  "/or  anp  interest  he  might  have,  and 
for  his  services  rendered  in  working  the  colliery,"  it  was 
adjudged  that  his  interest  was  not  in  or  concerning  land, 
and  that  the  agreement  could  be  enforced  although  not  in 
writing  (r) . 

In  order  to  constitute  an  enforceable  contract  relating  to 
land  or  mines,  or  any  interest  in  or  concerning  the  same, 

(1.)  There  must  be  a  memorandum  in  ivriting. 

It  may  be  made  at  any  time  after  the  contract,  if  before 
the  action,  and  any  number  of  memoranda  may  be  made,  all 
being  equally  originals  {tv). 

The  whole  of  what  has  passed  must  be  taken  into  con- 
sideration (.r).  A  letter  is  sufficient,  even  if  only  addressed 
to  the  solicitor  or  agent  of  the  person  against  whom  the 
contract  is  charged  (?/) ;  and  the  envelope  containing  the 
name  can  be  connected  with  the  letter  (s)  ;  or  a  telegram 
form  written,  signed,  and  handed  to  a  telegraph  clerk  {a)  ;  or 
the  minute  of  a  board  meeting,  signed  by  the  chairman,  for 
an  agreement  to  be  signed  {h), 

(2.)  The  memorandum  must  contain  in  itself  all  the  essential 
terms  of  the  contract ; 

that  is  to  say,  it  must  name  or  sufficiently  indicate  the 
parties  (c).    "  Yendor  "  or  "  lessor  "  is  not  enough  {d).  But 


Ch.  10 ;  8  R.  361  ;  69  L.  T.  412  ; 
1  Manson,  199. 

(0  Laveru  v.  Purssell  (1888),  39 
C.  D.  508;  67  L.  J.  Ch.  570;  58 
L.  T.  846;  37  W.  R.  163. 

(?<)  Driver  v.  Broad,  [1893]  1  Q.  B. 
744;  63  L.  J.  Q.  B.  12  ;  4  R.  411  ; 
69  L.  T.  169  ;  41  W.  R.  483. 

{v)  CheacUe  v.  Frocior  (1869),  19 
L.  T.  289. 

{iv)  Per  Erie,  J.,  Sievewright  v. 
Archibald  {1S51),  17  Q.  B.  107;  20 
L.  J.  Q.  B.  631  ;  Bailey  v.  Sweet'wg 
(1861),  9  C.  B.  N.  S.  843  ;  30  L.  J. 
0.  P.  150. 

{x)  Hussdj  V.  Home-Payne  (1879), 
4  App.  Cas.  311  ;  48  L.  J.  Ch.  846  ; 


45  L.  T.  1 ;  27  W.  R.  585. 

{y)  Gibson  v.  Holland  (1864),  L.  R. 
1  C.  P.  1  ;  35  L.  J.  C.  P.  5. 

(z)  Bearce  v.  Gardner,  [1897]  1  Q.  B. 
68 ;  66  L.  J.  Q.  B.  457  ;  76  L.  T. 
441. 

(«)  Godivin  v.  Francis  (1870),  L.  R. 
5  C.  P.  295  ;  39  L.  J.  C.  P.  121  ;  22 
L.  T.  238. 

{b)  Jones  v.  Victoria  Graving  Dock 
(1877),  L.  R.  2  Q.  B.  D.  314;  46 
L.  J.  Q.  B.  219. 

(f)  Bossiter  v.  3Iiller  (1878),  L.  R. 
3  App.  Cas.  1124,  1141 ;  48  L.  J.  Ch. 
10  ;  39  L.  T.  173  ;  26  W.  R.  865. 

{d)  Fotter  v.  Baffield  (1874),  L.  R. 
18  Eq.  4;  43  L.J.  Ch.  472;  22  W.  R. 
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"proprietor,"  "  owner  (('),"  ''executor"  or  "trustee"  of  a  names  of 
person  named  is  enough  (/) .  parties , 

"  Tenant "  is  enough,  if  the  memorandum  be  signed  bj  a 
person  to  whom  the  expression  can  alone  refer  (^).  "As 
the  purchaser  shall  direct"  is  sufficient  (A).  And  it  is 
sufficient  if  the  name  of  the  party  is  referred  to  in  a  letter 
written,  or  abstract  of  title  delivered,  subsequently  (/). 

The  writing  must  show  the  jmce,  rent  or  co7isideration,  or  price  or  rent, 
that  a  reasonable  price  or  rent  is  to  be  paid  (/).    Grenerally  it 
is  enough  if  the  price  or  rent  is  to  be  settled  by  arbitration  (/v) . 

The  obligation  of  the  contract,  or  interest  parted  with,  must  Obligation 
also  appear,  or  be  capable  of  ascertainment  (/).    Thus,  the  ^ated!^ 
duration  of  the  term  of  a  lease  must  be  stated  (m),  particularly  Term  of 
the  time  for  the  commencement  of  the  term       the  date  of  ^®^^®* 
the  agreement  not  being  enough ;  but  it  will  be  sufficient  if 
a  date  verbally  agreed  on  at  the  time  of  agreement  be 
expressly   agreed   on   in   writing   subsequently  (o).  Any 
special  or  unusual  stipulations  must  be  clearly  stated  (^j). 

(3.)  Where  specific  property  is  dealt  icith,  it  must  he  named,  or 
be  capable  of  identification  by  extrinsic  evidence  (q). 
Thus,  on  the  sale  of  a  colliery  with  plant  and  loose  stock.  The  property 
it  is  not  sufficient  to  merely  refer  to  "  the  property  "  (r),  nor  ^^^g^^^j. 

to  "  coals,  &C.  at  L.  &  Gr."  (-s).  ascertainable. 

585  ;  C'oambs  v.  Wilkes,  [1891]  3  Ch.  {m)  Fitzmaurice  v.  Bayley  (1860),  9 

77  ;  61  L.  J.  Ch.  42  ;  65  L.  T.  56 ;  H.  L.  C.  78  ;  3  L.  T.  69 ;  8  W.  R. 

40  W.  R.  77 ;  Jarrett  v.  Hunter  (1887),  750. 

34  C.  D.  182  ;  56  L.  J.  Ch.  141  ;  55  («)  Marshall   v.  Berridge  (1882), 

L.  T.  727  ;  35  W.  R.  132.  L.  R.  19  C.  D.  233  ;  51  L.  J.  Ch. 

{e)  Rossiter  v.  Miller,  above.  329  ;  45  L.  T.  599  ;  30  W.  R.  93 ; 

(/)  C'atlinyY.  King  (1877),  L.  R.  5  Lander  and  Bagley''s  Contract,  [1892] 

C.  D.  660  ;  46  L.  J.  Ch.  384  ;  36  3  Ch.  41 ;  61  L.  J.  Ch.  707 ;  67  L.  T. 

L.  T.  526  ;  25  W.  R.  550.  521  ;  Oxford  Corp.  v.  Croiv,  [1893]  3 

{g)  Stokell  v.   Niven   (1889),    61  Ch.  535 ;  69  L.  T.  228 ;  42  W.  R. 

L.  T.  18.  200. 

{h)  Morgan  v.  Worthington  (1893),  (o)  White  v.  Hay  (1888),  72  L.  T. 

68L.  T.  443.  281. 

(i)  Warner  v.  Willington  (1856),  3  (p\  Bute  v.   Thompson  (1845),  13 

Drew.  523  ;  25  L.  J.  Ch.  662  ;  2  Jur.  M  &  W  494 

W.  R .  556  '  66  L.  J.  Ch.  643  ;  76  L.  T.  820; 

{j)  'Gregory  v.  Michell  (1812),  18  ^'  ^' 

Ves.  328  ;  11  R.  R.  207.  h')  ^^^^  of  Neath  Colliery  \.  Furness 

{k)  Morgan  v.  Milman  (1853),  3  De  (1876),  45  L.  J.  Ch.  276;  34  L.  T. 

G.  M.  &  G.  24,  35  ;  Linham^.  Brad-  ;  24  W.  R.  631. 

ford  (1870),  L.  R.  5  Ch.  519.  (s)  Frice  v.  Griflith  (1852),  1  De  G. 

if)  Dolling  y.  Evans  M.  &  G.  80  ;  21  L.  J.  Ch.  78;  18 

394.  L.  T.  (O.  S.)  190  ;  15  Jur.  1093. 
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It  is  not  sufficiently  definite  to  merely  refer  to  "  the  lands 
of  T.  situate  at  Patricroft,"  where  Patricroft,  although  a 
place  well  known,  is  not  the  description  of  a  township  or 
parish,  or  anything  with  defined  territorial  limits,  and  where 
nothing  has  heen  done  to  define  the  area  (t).  But  an 
agreement  will  hold  good  where  names,  rent  and  term  are 
stated,  and  where  it  expresses  an  arrangement  to  take  a  lease 
of  "  those  two  seams  of  coal  known  as  the  Two-feet  coal, 
and  the  Three-feet  coal,  lying  imder  lands  to  be  hereafter 
defined  in  the  Bank  End  Estate  near  N."  The  latter  words 
are  considered  to  relate  only  to  the  boundaries  of  the  estate, 
and  not  to  the  seams  of  coal  («) . 

A  reservation  of  "  the  right  to  search  for  and  work  mines 
and  minerals  "  is  sufficient  where  the  land  is  defined  in  the 
document  (v). 

(4.)  Agreement  by  both  parties  to  the  same  terms  must  appear  (w). 

Agreement  to  This  will  be  sufficiently  proved  by  a  letter,  which  admits 
same  erms.     ^j^^  purchase,  but  attempts  to  repudiate  {o")  or  deny  liability  (y)  ; 

but  not  by  a  letter  which  returns  a  draft  conveyance  unsigned, 
although  it  recites  a  contract  for  sale  that  is  not  otherwise  in 
writing.  In  this  case  the  inference  is  that  the  agreement  is 
not  to  be  binding  until  the  deed  is  executed  (s). 

An  agreement  to  take  a  lease  with  restrictive  covenants 
cannot  be  founded  on  a  mere  agreement  to  take  a  lease,  no 
mention  being  made  of  the  restrictions  {a), 

(5.)  The  memorandum  must  be  signed  by  the  party  to  be  charged 
or,  during  his  life  {b),  by  his  agent. 
Signature^by       It  -^iH      sufficient  if  in  the  third  person  only,  or  at  the 
to  be^charged.  head  of  a  printed  memorandum  form,  or  in  the  body  of  the 

instrument,  if  with  the  intention  to  govern  or  authenticate 

{t)  Lancaster  Y.  De  Traford  (1862), 
31  L.  J.  Ch.  554  ;  8  Jur.  N.  S.  873. 

(n)  Haywood  v.  Cope  (1858),  25 
Beav.  140  ;  27  L.  J.  Ch.  468  ;  4  Jur. 
N.  S.  227;  6  W.  R.  304. 

(v)  Parker  v.  Tastvell  (1858),  2  De 
G.  &  J.  559;  27  L.  J.  Ch.  812  ;  31 
L.  T.  226 ;  6  W.  K.  608. 

(w)  Hussey  v.  Home-Payne  (1879), 
4  App.  Cas.  311 ;  48  L.  J.  Ch.  846. 


{x)  Wilkinson  v.  Evans  (1866),  L.  R. 
1  C.  P.  407  ;  35  L.  J.  C.  P.  224. 

(y)  Gibson  v.  Holland  (1866),  L.  R. 
1  C.  P.  1  ;  35  L.  J.  C.  P.  5. 

(z)  Mtindaij  v.  Asprey  (1880),  L.  R. 
13  C.  D.  855  ;  49  L.  J.  Ch.  216 ;  28 
W.  R.  347. 

{a)  Snellingy.  TAomas  (1874),  L.  R. 
17  Eq.  303;  43  L.  J.  Ch.  506. 

{b)  Carr  v.  Levingston  (1865),  35 
Beav,  41. 
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the  whole  (c),  or  in  a  book  kept  by  the  chargeable  party 
himself  {d),  or  only  by  a  stamp  (e),  or  only  by  the  one  party 
whom  it  is  sought  to  charge  (/). 

Signing  for  the  purposes  of  the  statute  does  not  necessarily 
mean  writing  one's  name,  but  means  ratifying  by  writing,  in 
some  form  or  other,  the  document  which  contains  the  contract. 
An  unsigned  offer  on  paper  containing  the  printed  name  of 
the  party  is  not  enough  unless  it  be  wiitten  at  his  dictation  {g). 

A  solicitor  has  not  a  general  authority  to  bind  his  client ; 
for  such  a  purpose  he  must  hold  a  sj)ecial  authority  {h). 

An  auctioneer  can  sign  on  behalf  of  vendor  and  purchaser 
if  he  does  it  personally  and  contemporaneously,  but  his  clerk 
cannot  sign  {i). 

An  agent  must  be  authorised  by  the  principal  in  ivriting  to 
sign  a  lease,  or  for  the  granting,  assigning  or  surrendering  a 
lease  or  tenancy,  for  more  than  three  years  {k) . 

But,  with  these  exceptions,  a  contract  for  the  sale  of  land, 
or  otherwise  concerning  land,  can  be  effectually  signed  by  an 
agent  although  his  authority  is  not  in  writing  (/). 

A  contract  entered  into  by  a  colliery  or  mining  company.  Sealing, 
or  other  trading  corporation,  having  relation  to  the  trade  or 
business  for  which  the  company  is  constituted,  need  not  be 
under  the  company's  seal ;  it  is  sufficient  if  signed  on  the 
company's  behalf  by  its  agent  {m). 

Although  it  is  essential  that  the  grant  of  an  easement 
should  be  under  seal,  an  action  will  lie  for  the  breach  of  a 
written  but  unsealed  agreement  whereby  one  person  authorises 
another  to  fetch  away  cinders  or  the  like  from  a  spoil  bank, 
for  valuable  consideration  {n) . 


(c)  Tourret  v.  Cnpps  (1879),  48 
L.  J.  Ch.  567  ;  27  W.  R.  706  ;  Caton 
V.  Caton  (1867),  L.  R.  2  H.  L.  127  ;  36 
L.  J.  Ch.  886  ;  16  W.  R.  1. 

{d)  Johnson  Hodgson  (1837),  2  M. 
&  W.  653. 

{e)  Queen  v.  Cowper  (1880),  L.  R. 
24  Q.  B.  D.  533  ;  59  L.  J.  Q.  B. 
265. 

(/)  ReussY.  Picksley  (1866),  L.  R. 
1  Ex.  342;  35  L.  J.  Ex.  218. 

ig)  Hucklesby  v.  Hook  (1900),  82 
L.  T.  117. 

(A)  Smith  V.  Webster  (1876),  L.  R. 
3  C.  D.  49  ;  45  L.  J.  Ch.  628. 


(i)  Belly.  Balls,  [1897]  1  Ch.  663; 
77  L.  T.  254. 

{k)  Statute  of  Frauds,  ss.  1,  3. 
Long  V.  Millar  (1879),  4  C.  P.  D.  450  ; 
48  L.  J.  C.  P.  596  ;  41  L.  T.  306  ;  27 
W.  R.  720. 

[1)  Coles  V.  Trecothick  (1804),  9  Ves. 
250;  7  R.  R.  167;  Clinan  v.  Cooke 
(1802),  1  Sch.  &  L.  22,  31 ;  9  R.  R.  3. 

(w?)  South  of  Ireland  Colliery  Co.  v. 
Waddle  (1868),  L.  R.  3  C.  P.  463  ; 
L.  R.  4  C.  P.  617  ;  37  L.  J.  C.  P. 
211  ;  38  L.  J.  C.  P.  338. 

{n)  Smart  v.  Jones  (1864),  15  C.  B. 
N.  S.  717  ;  33  L.  J.  C.  P.  154. 
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When  Statute  The  Statute  of  Frauds  does  not  apply  where  possession  of 
inapplicable,  l^^i^d  has  been  given  and  accepted,  under  a  contract  to  sell  or 
lease  (o) ;  or  where  money  has  been  laid  out  ( p) ,  or  occupation 
continued  (f/) ,  or  increased  rent  paid  (r),  by  a  tenant  in 
possession,  or,  aj)parently,  where  there  is  an  agreement  by 
deed  merely  sealed  and  delivered  (-s) . 

It  has  been  held  that  sect.  1  of  the  statute  does  not  apply 
to  a  mere  licence,  in  consideration  of  a  yearly  payment,  to 
stack  coals  on  a  piece  of  ground,  for  a  term  of  years,  with  the 
sole  use  of  the  land  so  employed  ;  but  it  is  doubtful  whether 
this  is  well  founded,  in  view  of  the  right  to  exclusive  posses- 
sion {t). 

Conditions  of  Conditions  of  sale  of  property  should  explicitly  and  fairly 
Known  defect  ^^^^^j  distinct  terms,  any  known  defect  or  difficulty  of 
of  title.  title,  as  that  the  document  prescribed  for  commencement 
Minerals  of  title  is  a  voluntary  deed  {n),  or  that  the  lord  of  the  manor, 
another"^  or  other  third  person,  has  the  right  to  dig  for  mines,  or 
exercise  surface  powers  {v). 

"Where  an  ancient  deed  of  conveyance  contains  an  excep- 
tion of  any  liberty  of  getting  minerals  theretofore  granted  to 
lessees,  then  (unless  it  is  distinctly  shown  that  there  are 
not  any  minerals  capable  of  being  got  under  the  exception) 
the  sale  will  not  be  enforced  against  an  unwilling  purchaser. 
The  seller  is  bound  to  carry  the  estate  fairly  into  the  market, 
and  to  let  the  purchaser  know  v/hat  it  is  he  is  buying.  It 
is  the  duty  of  the  seller  to  ascertain  the  correctness  of  the 
description  of  the  property  to  be  sold ;  and  he  is  not  at 
liberty  to  make  an  inaccurate  statement  and  then  say  it  is 


(o)  TTngley  v.  Ungley  (1877),  L.  R. 

5  C.  D.  890  ;  46  L.  J.  Ch.  854; 
Morgan  v.  Milman  (1853),  3  De  G-.  M. 

6  G-.  24;  22  L.  J.  Ch.  897. 

{p)  Nunn  V.  Fahian  (1866),  L.  R.  1 
Ch.  35  ;  35  L.  J.  Ch.  140  ;  13  L.  T. 
343. 

{q)  Hodson  V.  Healand,  [1896]  2 
Ch.  428  ;  74  L.  T.  811. 

(r)  3Iillcr  V.  Sharp,  [1899]  1  Ch. 
622  ;  68  L.  J.  Ch.  322  ;  80  L.  T.  77  ; 
47  W.  R.  268. 

\s)  Cherry  v.  Heming  (1850),  4  Ex. 
631,  636;  19  L.  J.  Ex.  64. 


{t)  TToodv.  lake  (1751),  Sayer,  3; 
13  M.  &  W.  848,  n.  See  McManus 
V.  CooJce  (1887),  35  C.  D.  681  ;  56 
L.  J.  Ch.  662 ;  56  L.  T.  900  ;  35 
W.  R.  754. 

{u)  In  re  Marsh  and  Granville  {Eart) 
(1883),  24  C.  D.  11 ;  53  L.  J.  Ch.  81 ; 
48  L.  T.  947 ;  31  W.  R.  845  ;  In  re 
Banister,  Broad  v.  Munton  (1879),  12 
C.  D.  131;  48  L.  J.  Ch.  837;  40 
L.  T.  828  ;  27  W.  R.  826. 

{v)  Seaman  v-  Vaicdrey  (1809),  16 
Ves.  390  ;  10  R.  R.  207 ;  Ramsden 
V.  Hurst  (1858),  27  L.  J.  Ch.  482 ; 
4  Jur.  N.  S.  200 ;  6  W.  R.  349. 
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the  duty  of  the  purchaser,  before  he  bids,  to  institute  inquiries, 
and  correct  mistakes  and  misdescriptions  in  the  particulars. 
The  purchaser  is  not  bound  by  an  ambiguous  statement  {w). 
Where  the  circumstances  so  require,  it  is  desirable  to '  insert  Special 

.  ,  T,.  (>      '     1  1  T  T    1  conditions: 

special  conditions ;  tor  instance,  wnere,  under  an  Inciosure 

Act,  the  mines  and  minerals  are  reserved  to  the  lord  of  the  where  lia- 

manor  in  such  wide  terms  that  he  is  empowered  to  let  down  giibsidence ; 

the  surface  (.i')  ;  w^here  strips  of  waste  land  have  been  recently 

inclosed  (y)  or  have  been  granted  by  the  lord  of  the  manor. 

In  the  latter  case  the  purchaser  is  entitled  to  ask  for  evidence  recent 

that  the  inclosm-e  has  been  authorised  by  the  custom  of  the 

manor. 

But  the  conditions  need  not  refer  to  the  fact  that  the  Minerals  in 
minerals  under  copyhold  property  cannot  be  worked  without  tenemeS. 
the  lord's  consent  (s),  for  the  purchaser  is  assumed  to  know 
that  this  is  an  incident  of  copyhold  teniu-e. 

Where  on  the  sale  of  copyholds  the  vendor  agrees  to  get  Enfranchised 
them  enfranchised,  and  to  convey  the  inheritance  in  fee  copyholds, 
simple  when  enfranchised,  and  the  lord  reserves  mines  and 
minerals  in  the  enfranchisement  deed,  the  purchaser  cannot 
resist  specific  performance ;  the  contract  is  deemed  to  be 
made  in  contemplation  of  the  Copyhold  Acts,  under  which 
minerals  do  not  pass  on  enfranchisement,  unless  expressly 
mentioned.  If  the  purchaser  requires  the  minerals,  he  must 
take  care  that  they  are  expressly  included  in  the  agree- 
ment (a) . 

Where  in  an  absolute  conveyance  of  ,coal  under  certain  "Coal 
lands,  the  purchaser  covenanted  to  pay  40/.  ^'  for  every  acre  of 
coal  found and,  until  the  entire  consideration  money  should 
be  paid,  to  pay  40/.  a  year,  whether  the  whole  of  an  acre  in 
any  such  year  should  be  gotten  or  not,  and  there  was  no 
covenant  to  work  the  coal,  it  was  held  that  the  actual  finding 
of  coal  was  not  a  condition  precedent  to  the  vendors  recover- 
ing, as  the  parties  had  apparently  assumed  that  coal  existed, 

{w)  Martin  Y.  Cotter  {I8i6),  5  J  ones  W.  R.  725,  where  lord  held  not 

&  Latouche,  496,  entitled. 

(x)  Buccleuch  [Duhc)  v.   Wakefield  {y)  See  ante,  p.  188. 

(1870),  L.  R.  4  H.  L.  377  ;  39  L.  J.  (-)  See  Hayford  v.  Crxddle  (1855), 

Ch.  441;  23  L.  T.  N.  S.  102.    See  ^^^,^^.3-  ^^^"^ 

'  {a)  Jier;- V.  Pawjsow  (1858),  25  B^av. 

Love  V.  Bell  (1884),  9  App.  Cas.  286  ;  394^  406  ;  27  L.  J.  Ch.  594  ;  4  Jur, 

53  L.  J.  Q.  B.  257  ;  51  L.  T.  1  ;  32  N.  S.  425  ;  6  W.  R.  447. 
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When  cove- 
nant to  work 
unnecessary. 


Inspection 
and  measure- 
ment. 


Title  of 
vendor. 


and  the  quantity  could  be  ascertained  without  necessarily 
working  or  getting  the  coal  (b) . 

Consequently,  in  an  absolute  conveyance  of  coal,  in  con- 
sideration of  a  price  ascertainable  by  reference  to  the  quan- 
tity, it  is  not  necessary  to  insert  a  covenant  by  the  purchaser 
to  work.    The  case  is  different  under  a  lease. 

"Where  coal  is  sold  at  a  fixed  rate  per  acre,  the  price  to  be 
paid  annually,  the  vendor  is  entitled  to  have  a  covenant 
inserted  in  the  conveyance  enabling  him  and  his  agents  to 
enter  the  mine,  and  inspect,  and  measure  the  quantity  got  in 
each  year  (c) . 

A  twelve  years'  possessory  title  can  be  forced  on  a  pur- 
chaser even  though  the  vendor  had  no  title  at  the  date  of  the 
contract  (d). 


Desceiption 
of  peopeett. 

Boundary- 
fault. 


Fault  or 
throw. 


In  instruments  relating  to  mines  and  minerals  it  is  impor- 
tant  that  they  should  be  clearly  described.  Where  the  exact 
position  of  a  fault  or  throw  is  not  known,  it  is  usual  and 
proper  to  convey  or  demise  so  much  of  a  specified  bed  or 
seam  as  lies  to  the  eastward  of  a  named  fault,  or  a  supposed 
fau.lt,  the  assumed  position  of  which  is  approximately  shown 
on  the  annexed  plan  (e). 

A  fault  or  throw  in  a  coal  mine  is  a  natural  dislocation  of 
the  strata,  severing  by  a  vertical  drop  or  slip  one  portion  or 
platform  of  coal  from  another.  Where  the  strata  on  the 
east  side  of  a  fault  are  higher  than  the  strata  on  the  west,  it 
is  called  an  upthrow  to  the  east  if  approached  from  the 
west  side,  or  a  downthi'ow  to  the  west  if  approached  from  the 
east. 

If  a  fault  be  intended  as  the  boundary,  care  should  be 
taken  to  let  the  actual  position  of  the  fault  when  ascertained 
be  clearly  declared  to  be  the  boundary,  and  not  a  rigid  line 
drawn  on  the  plan. 

In  a  case  where  an  owner  agreed  to  demise  to  Shepherd 


(h)  Joivettv.  Spencer  (1847),  1  Exch. 
647  ;  15  M.  &  W.  662  ;  17  L.  J.  Ex. 
367,  reversing  15  L.  J.  Ex.  347. 

{c)  Blakcsley  v.  Whieldon  (1842),  1 
Hare,  176;  11  L.  J.  Ch.  164;  6  Jur. 
O.  S.  54. 


{d)  Games  v.  Bomwr  (1845),  54  L.  J. 
Ch.  517;  33  W.  R.  64;  Groves  v. 
Loomes  (1885),  55  L.  J.  Ch.  52  ;  53 
L.  T.  693  ;  34  W.  R.  94. 

{e)  Davis  v.  Shepherd  (1866),  L.  R. 
1  Ch.  App.  407  ;  35  L.  J.  Ch.  581  ; 
15  L.  T.  122. 
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the  minerals  lying  to  the  westward  of  a  specified  fault, 
supposed  to  run  through  the  said  farm  in  the  direction 
shown  upon  the  plan,  the  exact  quantity  cannot  at  present  be 
ascertained,  but  it  is  supposed  to  be  83  acres  or  thereahouts  " ; 
and,  by  a  subsequent  agreement,  the  same  owner  agreed  to 
demise  to  another  person  (Davis)  by  a  similar  description,  the 
minerals  lying  to  the  eastward  of  the  same  fault,  and 
"  suj^posed  to  be  98  acres  or  thereahouts  "  ;  dead  rents  of  a 
practically  corresponding  amount  per  acre  were  fixed;  and 
the  first  lessee  having  met  with  a  fault  in  a  different  position 
to  what  was  expected,  so  that  his  quantity  would  have  been 
reduced  to  8  acres,  it  was  held  that  the  tenant  of  the  98  acres 
could  not  claim  the  remaining  75  of  the  83  acres,  the  Court 
considering  that  he  could  not  be  deemed  to  be  constructively 
in  possession  of  more  than  the  lessor  intended  to  demise,  and 
that  the  words  "  or  thereabouts  "  would  not  extend  to  such  a 
large  discrepancy  (/'). 

On  a  question  of  boundary  the  position  or  situation  of  a  Ascertain- 
house,  or  other  fixed  point,  referred  to  in  the  instrument,  is  to  boundary, 
be  determined  by  evidence,  but  it  is  for  the  Judge,  and  not 
the  jury,  to  decide  what  is  the  true  meaning  of  the  deed  or 
instrument,  and  for  this  purpose  he  must  look  at  the  indorsed 
map,  if  any  {g). 

In  case  of  disputed  title  a  tithe  commutation  map  is  not, 
under  6  &  7  Will.  lY.  c.  71,  s.  64,  admissible  in  evidence  as 
showing  the  boundary  of  land  {h). 

Proceedings  may  be  brought  in  the  Chancery  Division  of 
the  High  Comi,  for  determining  questions  of  disputed  bound- 
aries in  mining  fields  {i). 

A  defendant  is  bound  to  produce  all  documents  which  may 
tend  to  make  out  the  plaintiff's  case ;  in  a  dispute  as  to 
boundary,  and  as  to  whether  certain  land  and  mines  belong 
to  the  plaintiff,  the  latter  is  entitled  to  look  at  the  parcels  or 
description  in  the  defendant's  documents,  everything  else  not 
relating  to  the  matters  in  issue  being  sealed  or  covered 
up  (./). 

(/)  Davis  V.  Shepherd,  above.  5  C.  D.  709;  46  L.  J.  Ch.  584;  25 

[g)  Lyle  v.  Richards  (1866),  L.  R.      W.  R.  861. 
1  H.  L.  222  ;  35  L.  J.  Q.  B.  214  ;         {i)  Sayer  v.  Pierce  (1749),  1  Ves. 
12  Jur.  N.  S.  947  ;  15  L.  T.  1.  sen.  232. 

(Ay  miberforcc  v.  Hearjicld  (1877),         {j)  Jenkins  v.  BiMj  (1866),  35 

C.  Q 
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Dealings  with  Mines  and  Minerals. 


Confusion  of 
boundaries. 


"Adjoining." 

"At.-' 
"  Level." 

<'Goaf." 


In  view  of 

ancient 

workings, 


how  parcels 
should  be 
framed. 


Map. 


A  tenant  is  bound  during  the  term  to  keep  distinct  the 
boundary  between  his  own  land  and  that  of  his  landlord ;  if 
he  has  confused  it  the  Court  can  have  the  boundary  ascer- 
tained (k) .  The  tenant  must  produce  his  own  title  deeds  to 
elucidate  it  (/). 

^'  Adjoining  "  means  that  which  is  absolutely  contiguous, 
without  anything  between  it  and  the  premises  in  ques- 
tion (w). 

"  At "  may  be  construed  "  near  "  so  as  to  include  property 
locally  situate  in  an  adjoining  parish  (n). 

"  Level "  will  not  be  confined  to  a  horizontal  line,  where 
the  context  of  the  instrument,  taken  in  connection  with  exist- 
ing facts,  shows  tliat  it  refers  to  an  adit  with  an  elevation 
inclining  upwards  (o) . 

"  Groaf  "  or  "  gouf  "  is  the  winning,  wwking,  and  carrying 
away  all  the  coal  from  the  mine,  without  leaving  any  pillars 
of  coal  or  other  support  for  the  roof  of  the  mine,  or  for  the 
support  of  the  surface  (p). 

As  the  Court  will  apparently  relieve  against  a  lease  where 
the  minerals  intended  to  have  been  demised  have  already 
been  exhausted  by  ancient  workings  (though  not  where  the 
minerals  are  un^^orkable  to  profit  owing  to  faults  or  other 
natural  causes),  it  is  desirable,  from  the  point  of  view  of  the 
lessor,  to  let  the  lease  be  of  "  so  much  and  such  part  (if  any) 
of  the  specified  bed  of  coal  or  other  mineral  as  remains  to  be 
worked"  within  and  under  the  specified  lands  (q). 

Where  there  is  no  contradiction  between  a  word-descrij)- 
tion  and  a  plan,  the  latter  can  be  looked  at  (o) .  Although 
a  conveyance  or  lease  may  state  that  an  annexed  map  is 
to  be  taken  as  part  of  it,  such  map  will  not  control  or 
restrain  the  operation  of  the  word-description  in  the  deed  if 


L.  J.  Ch.  400;  14  L.  T.  431  ;  14 
W.  R.  531. 

(/.-)  Spa-ex.  Harding  (1878),  7  C.  D. 
871  ;  47  L.  J.  Ch.  323  ;  38  L.  T.  285  ; 
26  W.  R.  420;  A.-G.  v.  Stephens 
(1850),  6  De  G-.  M.  &  G.  Ill  ;  25 
L.  J.  Ch.  888  ;  2  Jur.  K  S.  51 ;  4 
W.  R.  191. 

(/)  Southwell  Chapter  v.  Thompson 
(1837),  G  L.  J.  Ch.  196;  Broivn  v. 
Walen  (1872),  42  L.  J.  Ch.  45;  27 
L.  T.  410;  21  W.  R.  157. 


{m)  Ecx  v.  Hodges  (1829),  Mood.  & 
M.  341  ;  Vale  v.  Moorgate,  ^c.  Build- 
ings (1899),  80  L.  T.  487. 

(w)  Homer  v.  Homer  (1878),  L.  R. 
8  C.  D.  758  ;  47  L.  J.  Ch.  635. 

(o)  Brain  v.  Harris  (1855),  10  Ex. 
908  ;  24  L.  J.  Ex.  177. 

[p)  See  Bell  v.  Love  (1883),  10 
Q.  B.  D.  547  ;  62  L.  J.  Q.  B.  290 ; 
48  L.  T.  593. 

{q)  See  Bidgway  v.  Sneyd  (1854), 
Kay,  627. 
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clear  in  itself ;  and  the  word- description  will  include  a  par- 
ticular spot  within  its  terms,  although  by  reason  of  the  small- 
ness  of  scale  it  is  not  shown  on  the  plan  (r). 

Where  in  an  instrument  the  description  of  parcels  is  made  Error  in 
up  of  more  than  one  part,  and  one  part  is  true  and  the  other 
incorrect,  there,  if  the  part  which  is  true  describes  the  subject 
with  sufficient  legal  certainty,  the  untrue  part  will  be  rejected 
as  falsa  demonstrati'o ;  and  this  rule  is  not  confined  to  cases 
where  the  first  part  is  true  and  the  latter  untrue,  it  being 
immaterial  in  what  part  the  falsa  cJemonstratio  occm-s  (s). 

Where  the  description  of  the  property  is  capable  of  two 
meanings,  the  true  meaning  may  be  explained  by  posses- 
sion {t). 

Where  a  vendor  of  lands  or  minerals  remains  in  possession  Possession 
after  a  contract  for  sale,  he  is  bound  to  take  reasonable  care,  completioit. 
as  from  the  date  of  the  contract,  that  the  property  shall  be  Vendor  in 
kept  in  a  reasonable  state  of  preservation,  and,  so  far  as  may  P^^^^'^^^o^- 
be,  as  it  was  when  the  contract  was  made.    He  will  be  liable  Interim 

i  T  •PIT*       li"   1  i     •  deterioration, 

to  make  compensation  it  lie  mmseii  deteriorates  it,  or  even 

though  it  be  made  worse  by  a  stranger  without  his  know- 
ledge ;  and  the  taking  a  conveyance  by  the  purchaser  without 
knowledge  of  the  deterioration  will  not  waive  his  right  to 
compensation  {u). 

But  where  mines  are  opened  and  let  at  the  time  of  the  When  vendor 
contract,  the  vendor  will  be  entitled  to  the  royalties  as  rents  profits*iip°to 
and  profits  up  to  the  date  fixed  for  completion ;  likewise,  completion, 
where  the  contract  contains  a  stipulation  that  the  vendor 
shall  be  entitled  to  the  "  rents  and  profits  "  from  the  date 
fixed  for  completion  and  the  actual  day  of  completion  (r) . 

If  during  the  interval  between  agreement  for  a  lease  and  Interim 
the  order  of  Court  decreeing  specific  performance,  minerals  i^ssor'^^ 
are  worked  and  taken  away,  the  lessee-plaintilf  is  entitled  to 
an  account  and  damages  (?r). 

(r)  Taylor  v.  Parry  (1840),  1  Scott,  (w)  Clarke  v.  Ilamuz,  [1891]  2  Q.  B. 

N.  R.  576  ;  1  Man.  &  G-.  604  ;  6  L.  J.  456  ;  60  L.  J.  Q.  B.  679  ;  65  L.  T. 

C.  P.  298  ;  4  Jur.  O.  S.  967.  657. 

(*)  Coweny.  Truefitt,  Ltd.,[^i^'d%']2  {v)  Lcppingtoyi  v.  Freeman  (1891), 

Ch.  309.  66  L.  T.  357  ;  40  W.  R.  348. 

(<)  Booth  V.  Ratte  (1890),  15  App.  {xv)  iVW.wj  v.  i?n«/y^s  (1839),  2  Beav. 

Cas.  188  ;  59  L.  J.  P.  C.  41  ;  62  L.  T.  238  ;  3  Jur.  1098.    See  Booth  v.  Fol- 

198  ;  38  W.  R.  737.  lard  (1840),  4  Y.  &  C.  Exch.  61. 
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Dealings  with  Mines  and  Minerals. 


Profits  as 
from  date 
fixed  for 
completion. 


Purchaser  in 
possession. 


Lessee  in 
possession. 


Lessee- 
purchaser 
liable  to  pay- 
rent  pending- 
completion. 


Colliery 
profits  accrue 
from  day  to 
day. 


Grenerally  speaking,  the  purcliaser  is  entitled  to  the  profits 
as  from  the  date  named  for  completion,  and  the  vendor  of 
an  existing  colliery  will  be  liable  to  account  for  all  profits 
made  by  him  as  from  that  date,  that  is  to  say,  the  purchaser 
is  entitled  to  the  value  of  the  coal  at  the  place  where  it  was  to 
be  sold,  deducting  therefrom  the  cost  of  taking  it  from  the 
mine  to  that  place,  including  the  cost  of  cutting  and  severing 
the  coal  (.r). 

"Where  a  purchaser  is  in  possession  of  and  is  working  a 
mine,  before  conveyance,  an  order  can  be  obtained,  on  motion, 
for  him  to  pay  into  Court  the  purchase-money  due  under  the 
contract  (^) ;  but  the  Court  will  not  make  such  an  order 
without  giving  him  the  option  of  retiring  from  possession, 
unless  he  has  done  something  to  interfere  with  the  value  of 
the  property  as  a  security  for  the  balance  of  purchase- 
money  (z). 

A  lessee  in  possession  will  not  have  the  option  of  giving  up 
possession,  inasmuch  as  his  working  the  coal  has  diminished 
the  value  of  the  property ;  he  will  be  required  to  pay  into 
Court,  pending  the  trial,  at  least  the  sum  which  he  himself 
alleges  to  correctly  represent  the  royalties  payable  (a). 

Where  the  purchasers  in  possession  are  also  lessees,  or 
licensees  of  lessees,  under  instruments  dated  before  the  con- 
tract for  sale,  they  will  not,  in  the  absence  of  express  agree- 
ment to  the  contrary,  be  ordered  to  pay  their  purchase- money 
into  Court,  but  the  Court  may  direct  payment  in  of  the 
arrears  of  rent  which  have  accrued,  and  future  rent  as  it 
becomes  due  (b) . 

The  profits  of  a  colliery  are  considered  to  accrue  from  day 
to  day,  and  where  a  colliery  is  sold  under  the  direction  of  the 
Court,  and  the  profits  have  been  ascertained  monthly  or 
weekly,  the  purchaser  will,  in  the  absence  of  any  contrary 
condition,  be  entitled  to  possession  from  the  commencement 


(x)  Brou-n  v.  Dibbs  (1877),  37  L.  T. 
171  ;  25  W.  R.  776,  applying  Jegon 
V.  Vivian  (1871),  L.  R.  6  Ch.  742  ;  40 
L.J.  Ch.  389;  19  W.  R.  365. 

{y)  Buck  V.  Lodge  (1812),  18  Ves. 
450.  And  see  Leivis  v.  James  (1886), 
32  C.  D.  326  ;  54  L.  T.  260. 

(z)  Greenwood  v.  Turner,  [1891]  2 


Ch.  144  ;  60  L.  J.  Ch.  351  ;  64  L.  T. 
261. 

{a)  Lewis  v.  James  (1886),  32  C.  D. 
326  ;  56  L.  J.  Ch.  163  ;  54  L.  T.  260  ; 
34  W.  R.  619  ;  50  J.  P.  423. 

{b)  Rohcrtshaw  v.  Bray  (1866),  35 
L.  J.  Ch.  844  ;  12  Jur.  N.  S.  224  : 
14  L.  T.  101. 
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of  the  week  or  montli  in  which  he  pays  his  purchase- 
money  (c). 

Where  a  contract  provides  that  a  good  title  shall  be  Effect  of 
shown,  and  also  that  possession  may  be  taken  by  the  pnr-  poggefsion, 
chaser  before  the  title  is  completed,  taking  possession  will  not 
waive  the  right  of  the  purchaser  to  have  a  good  title  made 

out  {(1). 

Where  defects  are  removable  by  the  vendor  the  taking 
possession  by  the  pm-chaser  does  not  in  itself  preclude  him 
from  having  them  removed ;  but  where  he  takes  possession 
knowing  that  there  are  objections  which  cannot  be  removed, 
as  that  a  third  person  has  an  easement  or  other  right  in  or 
over  the  property,  he  cannot  object  to  the  particular  irremov- 
able defects  of  which  he  had  knowledge  before  taking 
possession  (d).  In  such  a  case  he  also  forfeits  any  right  he 
has  to  abatement  of  purchase-money  (e). 

The  taking  possession  of  a  miniDg  property  by  a  person  on  acceptance 
who  has  agreed  to  take  a  lease  of  it  is  not  in  itself  an  accept- 
ance  of  title ;  because  it  is  necessary,  in  the  case  of  a  mine, 
that  there  should  be  immediate  possession,  by  reason  of  the 
property  running  out  (/). 

Where  possession  of  a  mining  property  has  been  taken, 
before  acceptance  of  title,  under  a  contract  clearly  showing 
that  the  parties  intended  that  immediate  possession  should  be 
given,  accounts  and  inquiries  will  not  be  directed  as  to  the 
purchaser's  possession  and  management  of  the  property  (g) . 

Where  a  purchaser  or  lessee  has  been  let  into  possession  of  interim 
a  mine,  and  after  working  for  a  long  time  threatens  to  cease  of^property^ 
pumping,  the  Court  will  requii^e  the  pumping  to  be  continued 
with  a  view  to  the  preservation  of  the  mine  until  the  trial  (h)  ; 
or  will  appoint  a  receiver  if  the  subject-matter  of  the  contract 
is  imperilled  by  the  acts  of  the  purchaser  (i). 

(c)  TFren  v.  Kirton  (1803),  S  Ves.      Ex.  D.  72  ;  47  L.  J.  Ex.  121  ;  37 
502  ;  8  E,.  R.  174  ;  Williams  v.  Atten-     L.  T.  567  ;  26  W.  R.  201. 

borouffh  (1823),  Turn.  &  R.  70  ;  1  L.  J.  (ff)  Stevens  v.  Guppy  (1827),  3  Russ. 

(0.  S.)  Ch.  138  ;  23  R.  R.  186.  171  ;  6  L.  J.  (O.  S.)  Ch.  164  ;  27 

(d)  Gloaff  ^'Miller's  Contract  (1883),  R.  R.  59.    And  see  Jeffenjs  v.  Smith 
23  C.  D.  320  ;  52  L.  J.  Ch.  654  ;  48  (1827),  3  Russ.  158. 

L.  T.  629  ;  31  W.  R.  601.  (A)  Rules  of  Supreme  Court,  0.  50, 

{e)  Smithson  v.  Fowell  (1852),  20  r.  2  ;  Strelleij  v.  Tcarson  (1880),  15 

L.  T.  O.  S.  102.  C.  D.  113;  49  L.  J.  Ch.  406;  43 

(/)  Haywood  v.   Cope  (1858),  25  L.  T.  155  ;  28  W.  R.  752. 

Beav.  140;  27  L.  J.  Ch.  468,  471.         (i)  Cooky.  Andreivs,  [1897]  1  Ch. 

And  see  Hyde  v.  Warden  (1878),  3  266;  66  L.  J.  Ch.  137;  76  L.  T.  16, 
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Possession 
of  part, 


or  of  one 
seam  out  of 
several  under 
lawful  title, 

and  adverse. 


Liability  to 
pay  royalty 
inferred  from 
purchaser's 
taking  pos- 
session under 
agreement 
stipulating 
for  such 
royalty. 


A  purchaser  wlio  lays  out  money  in  ho)id  fide  improvements 
is  entitled  to  allowance  therefor  if  the  sale  turns  out  to  be 
invalid  (A').    So  if  the  title  is  fraudulent  {I). 

When  a  purchaser  or  lessee  is  let  into  possession  of  a  mine, 
and  commences  working,  he  must  be  considered  in  possession 
of  all  which  the  vendor  or  lessor  has  bound  liimself  to  sell  or 
de]nise.  But  the  purchaser  or  lessee  cannot  be  treated  as 
constructively  in  possession  of  anything  of  which  the  vendor 
or  lessor  did  not  intend  to  put  him  in  possession,  and  of 
which  the  Court  would  not  order  specific  performance. 
Otherwise,  it  might  turn  out  that  the  Court  had  been 
improperly  restraining  the  owner  from  dealing  with  his 
lands  or  mines  {m). 

Where  possession  of  one  seam  is  taken  under  a  lawful  title 
or  Avith  the  leave  of  the  rightful  owner,  it  will  operate  as 
possession  of  other  seams  in  connection  with  which  it  is 
held  ;  but  not  if  the  possession  be  wrongful.  A  strict 
view  will  be  taken  if  the  possession  be  such  as  is  calculated  to 
establish  a  new  and  adverse  right  in  the  claimant  (o) . 

Where  an  agreement  for  sale  stipulated  that  the  purchase 
deed  should  contain  a  covenant  by  the  purchaser  that  he,  his 
heirs  or  assigns,  would  pay  to  the  vendor,  his  executors, 
administrators  and  assigns,  a  specified  sum  for  each  chaldron 
of  coal  gotten  out  of  the  estate  and  shipped  for  sale,  and  the 
purchaser  entered  on  the  land  but  did  not  execute  the 
jDurchase  deed,  it  was  held  tliat  the  execution  of  a  counterpart 
of  the  conveyance  would,  after  the  lapse  of  many  years,  be 
presumed,  and  that  the  successors  in  title  of  the  purchaser 
were  liable  to  pay  the  royalty ;  but  that  it  was  to  be  calculated 
not  on  coals  gotten,  but  on  coals  gotten  and  actually  shipped 
for  sale  {p). 


(k)  Stejmey  v.  Biddulph  (1865),  12 
L.  T.  176;  13  W.  R.  576. 

(/)  Shme  V.  Gouf/h  (1810),  1  Ball  & 
B.  444. 

(m)  Davis  v.  Shepherd L.  R. 
1  Ch.  App.  410  ;  35  L.  J.  Ch.  581. 

[n)  Low  Iloor  Co.  v.  Slanley  Coal 


Co.  (1876),  34  L.  T.  186,  affirming 
33  L.  T.  436. 

(o)  Lord  Advocate  Y.  ?F(?;wi/ss,  [1900] 
A.  C.  pp.  48,  67,  68. 

(jt))  Witham  v.  Vane  (1884),  32 
W.  R.  617  (H.  L.),  reversing  44 
L.  T.  718,  C.  A. 
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It  is  a  general  rule  of  law  that  contracts  in  writing  cannot  Construction 
be  varied   by  extrinsic  evidence  of  the  intention  of  the  and  docu- 
pai-ties.    But  there  are  exceptions  to  this  rule  (q)  ;  as,  for  ^^nts. 
instance,  to  explain  an  expression  which  has  a  technical  evidence: 
nieanins:,  such  as  that  "  a  level"  does  not  necessarily  mean  a  to  explain 

°       ,  .  mining  terms, 

horizontal  line  (r)  ;   or  that  the   term  "  works "  includes 

pit-pans  and  levels  (s)  ;  or  to  show  that  a  contract  was  made  or  as  to  busi- 

subject  to  a  usage  or  custom  of  the  trade  or  business  to      ^     °  ' 

which  the  contract  relates,  as  that  on  a  sale  of  mining  shares 

with  payment  at  a  specified  future  date  the  seller  is  not 

bound  to  deliver  the  shares  before  the  time  of  payment  (t). 

Extrinsic  evidence  is  also  admissible  to  prove  that  a  or  that  ^ 
writing  purporting  to  be  a  binding  agreement  was  signed  or  signed  on" 
agreed  to  conditionally,  as  that  certain  works  should  first  be  condition, 
executed  (u):  or  that  the  writing  is  collateral  to  another  or  that 

°  agreement  is 

contemporaneous  agreement  (r).  collateral  to 

Where  two  deeds  relating  to  the  same  subject-matter  are  another, 

dated  as  executed  on  the  same  day  they  are,  as  regards  poraneous"; 

priority,  construed  according   to   the   intention  expressed 

therein  ;  but,  if  necessary,  extrinsic  evidence  is  admissible  to 

show  which  of  the  deeds  was  first  executed  (iv). 

In  deeds  and  contracts  relating  to  real  property,  extrinsic  to  ascertain 

evidence  is  always  necessary  to  ascertain  and  identify  what  is  matter^oT* 

expressed  to  be  dealt  with  (x)  ;  a  latent  ambiguity,  or  whether  contract. 

"  parcel  or  no  parcel  "  is  always  matter  of  evidence  (//). 

Unless  there  is  something  peculiar  to  the  words  on  account  Construction 

of  the  custom  of  the  trade  to  which  the  contract  relates,  the  Court  to 

construction  of  the  contract  is  for  the  Court  (z) .    Hence,  it  is  determine. 

not  proper  for  the  Judge  to  leave  to  the  jury  the  meaning  of 

a  proviso,  or  such  words  as    fairly  wrought"  {a). 

[q)  Brown  v.  Bijrne  (1854),  3  El.  &  {v)  ErsJcine  v.  Adecine  (1873),  L.  R. 

Bl.  715  ;  23  L.  J.  Q.  B.  316.  8  Ch.  766  ;  42  L.  J.  Ch.  851 ;  Dc 

('/•)  Clavton  V.  Grcrjson  (1837),  5  A.  LassaUe  v.  Gnildford,  [1901]  2  K.  B. 

&  E.  302'';  1  H.  &  W.  159  ;  Brain  v.  215  ;  70  L.  J.  K.  B.  533. 

irffms(1855),  lOExch.  908;  24L.  J.  (^^)  Gartmle  v.    Silkstone  Collury 

Ex.177.  (1882),  L.  R.  21  C.  D.  762;  51  L.  J. 

(«)  Martyn  v.   Williams  (1857),  1  ,     -c  *      /^Q^l^  ^  tv/t  . 

H.  &  N.  817  ;  26  L.  J.  Ex.  117.  h'l  127  uf 

[t)  Brown  v.  Byrne  (1854),  3  El.  &  (,a  ' LyjJ      Richards  (1866),  L.  R. 

Bl.  715  ;  23  L.  J.  Q.  B.  316  ;  Fteld  i  ^[      229  ;  35  L.  J.  Q.  B.  218. 

V.  Lelean  (1861),  6  H.  &  N.  617  ;  30  Bowes  v.  Shand  (1877),  2  App. 

L.  J .  Ex.  168.  Cas.  455  ;  46  L.  J.  Q.  B.  561 . 

{u)  Davis  V.  Jones  (1856),  17  C.  B.  («)  Griffiths  v.  Riyhy  (1856),  1  H. 

625  :  25  L.  J.  C.  P.  91.  &  N.  237;  25  L.  J.  Ex.  281. 
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General  words  ought,  in  tlie  absence  of  manifest  intention 
or  context  to  the  contrary,  to  have  their  full  effect  (b) .  They 
are  to  be  taken  and  explained  with  reference  to  the  words 
which  immediately  precede  them,  and  with  which  they  are 
connected  in  gense.  Therefore,  where  a  memorandum  of 
association  stated  that  one  of  the  objects  of  the  company  was 

to  purchase,  lease,  work  and  sell  mines ^  minerals,  land,  and 
buildings,"  it  was  ruled  that  the  words  "  land  and  buildings" 
were  limited  to  the  purchasing,  leasing,  working,  and  selling 
of  mines  and  minerals  (c).  The  term  "  appurtenances  "  only 
includes  incorporeal  hereditaments  attached  to  the  land 
granted  or  demised,  such  as  riglits  of  Avay,  rights  of  water, 
rights  of  common,  and  the  like,  and  does  not  include  addi- 
tional lands  or  other  corporeal  hereditaments  (d). 

When  mines  and  minerals  are  excepted  from  a  conveyance 
or  lease,  they  remain  in  the  grantor  or  lessor.  If  the  excep- 
tion be  in  favour  of  the  absolute  owner  of  the  property,  or  if 
it  be  general  without  mentioning  to  whom,  there  is  no  neces- 
sity to  use  words  of  limitation ;  but  otherwise  if  the  exception 
is  to  third  persons  {e).  So  where  the  legal  estate  is  vested  in 
trustees  of  a  settlement,  and  there  is  a  reservation  or  saving 
to  the  persons  executing  a  general  power  of  appointment  and 
the  heirs  and  assigns  of  the  appointors,  that  is  not  an 
exception  which  can  be  relied  on  by  persons  claiming  under 
the  settlement  (/). 

Where  a  deed  recites  that  the  purchaser  has  agreed  to  buy 
the  lands  described,  excepting  the  mines  and  beds  of  coal 
thereunder,  and  the  witnessing  part  only  excepts  two  seams 
which  have  been  demised,  the  recital  controls  the  operative 
part,  and  no  minerals  whatever  pass  to  the  purchaser  (g). 

The  effect  and  extent  of  an  exception  is  a  question  of  con- 


{[/)  Turner,  Ij.J.,  in  Bell  Y.  Wilson 
(1866),  35  L.  J.  Ch.  340  ;  L.  R.  I  Ch. 
303  ;  12  Jur.  N.  S.  263  ;  14  L.  T. 
115  ;  14  W.  R.  493. 

[c)  Ashhury  Co.  v.  Riche  (1875), 
L.  R.  7  H.  L.  653;  44  L.  J.  Ex. 
185 ;  33  L.  T.  451  ;  24  W.  R.  794. 

{d)  Lister  v.  Fickford  (1865),  34 
Beav.  576 ;  6  N.  R.  243  ;  1 1  Jur. 
N.  S.  649  ;  12  L.  T.  587  ;  13  W.  R. 
827. 


{e)  Hamilton  {Duke)  v.  Graham 
(1871),  L.  R.  2  Sc.  &  Div.  166; 
Hamilton  [Duke)  v.  Ditnlop  (1885),  10 
App.  Cas.  813. 

(  /■)  Sutherland  [Duke]  v.  Heathcotc, 
[1892]  1  Ch.  475  ;  61  L.  J.  Ch.  248  ; 
66  L.  T.  211,  affirming  [1891]  3  Ch. 
504;  65  L.  T.  606. 

{(/)  Denison  v.  Holiday  (1858),  3 
H.  &  N.  670;  28  L.J.  Ex.  25.  And 
see  Antrim  v.  Gray  (1875),  9  Ir.  Rep. 
Eq.  513. 
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struction  of  the  particular  document  in  which  it  occurs  (h)  ; 
and  the  contemporaneous  circumstances  may  be  taken  into 
account  (i). 

The  reservation  of  a  right  implies  the  means  of  enjoying 
it(/). 

In  the  absence  of  qualifying  words  or  knowledge  of  the  Whatin- 
purchaser,  to  the  contrary,  an  agreement  for  the  sale  of  contractor 
"  land  "  is  an  agreement  to  sell  the  whole  of  the  vendor's  conveyance, 
interest  therein       and  the  law  implies  that  such  interest  is 
an  estate  in  fee  simple  (/)  free  from  incumbrances  {m),  and 
that  there  are  in  existence  all  those  advantages  which  are 
legally  incidental  to  the  property — as,  for  instance,  all  mines 
and  minerals  in  and  under  the  property  {n)  ;  unless  the  sale 
be  to  a  railway  company  or  waterworks  company,  or  under 
the  Public  Health  (Su]3port  of  Sewers)  Amendment  Act, 
1883  (o),  or  be  enfranchised  copyholds  (j^). 

Covenants  for  title  which  on  their  literal  construction  are  Covenants  for 
wide  enough  to  apply  to  a  defect  in  title  disclosed  in  a  recital  construed, 
in  the  conveyance  itself,  do  in  law  so  operate  {q). 

Unless  the  deed  is  clear  to  the  contrary,  a  covenant  for  Damage 
right  to  grant  free  from  incumbrances  is  infringed  if,  at  the  mi^^ni^^ter 
time  of  conveyance  of  land,  there  be  subsisting  a  lease  of  the  conveyance, 
underlying  minerals  so  framed  that  the  lessees  are  not  only 
authorised  but  also  bound  to  work,  and  subsidence  conse- 
quent upon  mining  operations  causes  damage  to  houses  built 
after  the  date  of  the  conveyance  (r). 

An  express  covenant  for  quiet  enjoyment  excludes  all  Covenant  for 
inferences  of  an  implied  covenant  for  title,  which  possibly  mentnor^" 
such  a  word  as  "  demise  "  might  be  relied  upon  to  raise.    It  broken  by 

subsidence 

(h)  Brown  v.  Whiteway  (1846),  8  L.  R.  4  Q.  B.  159  ;  38  L.  J.  Q.  B. 
Hare,  145,  150  ;  on  which,  however,  68  ;  20  L.  T,  80, 

see  Lord  St.  Leonards'  Real  Prop.         [a)  See  Keyse  v.  Poivell  (1853),  2 

Stat.  366;  Ashton  v.  Stock  (1877),  6  El.  &  B.  132  ;  22  L.  J.  Q.  B.  305. 
C.  D.  719;   Jersey  [Earl)  v.  Neath         (o)  Spoor  v.  Green  {187 i),  L.  R.  9 

Union  (1889),  below.  Ex.  99  ;  43  L.  J.  Ex.  57  ;  Jersey  v. 

(i)  Larcill  v.  Itoper  (1855),  3  Drew.  Neath  Union  (1889),  22  Q.  B.  D.  558  ; 
294  ;  24  L.  J.  Ch.  779  ;  25  L.  T.  58  L.  J.  Q.  B.  555  ;  37  W.  R.  388  ; 
O.  S.  302  ;  3  W.  R.  467.  53  J.  P.  401. 

{j)  Gould  ^r:^  Great  Western  Beep         {p)  ^ee  ^.  ante. 
Coal  Co.  (1865),  12  L.  T.  842.  {q)  Pagcy.  Midland  Railway,  [1894] 

(k)  Bower  v.  Cooper  (1842),  2  Hare,  1  Ch.  11  ;  63  L,  J.  Ch.  126  ;  70  L.  T. 

408  ;  1 1  L,  J.  Ch.  287.  14  ;  42  W.  R.  116. 

il)  Hughes  v.  Parker  (1841),  8  M.         (r)  Taylor  v.  Shafto  (1868),  8  B.  & 

&  W.  244.  S.  228  ;   S.  C,  8  B.  &  S.  247  ;  16 

(m)  Phillips  V.  Caldcleugh  (1869),  L.  T.  205. 
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title  not 
broken  where 
damage 
caused  con- 
sequent on 
earlier 
workings. 


Option  to 
purchase. 


does  not  guarantee  that  the  land  is  capable  of  being  used  for 
any  piu'pose,  or  for  any  purpose  not  expressly  excluded  [s). 
Thus,  if  a  vendor  or  lessor  works  out  mines,  and  the  pur- 
chaser or  lessee  subsequently  builds  a  house  to  which  damage 
is  caused  by  subsidence  of  the  land,  the  seller  or  lessor  is  not, 
under  an  ordinary  covenant  for  quiet  enjoyment,  whether 
expressed  in  the  conveyance,  or  implied  under  the  Conveyan- 
cing Act,  1881,  liable  for  the  damage  (s). 

Covenants  for  quiet  enjoyment  and  title  generally  were 
held  not  to  have  been  broken  in  the  following  circumstances. 
In  1844,  coal  was  let  with  surface  powers  for  twenty-five 
years  to  lessees,  who  entered  and  removed  it  before  1845  ; 
when  the  owner  (Green)  sold  the  land  to  one  Jammieson, 
who  knew  that  the  coal  had  been  worked.  In  1846,  Jammie- 
son sold  to  Spoor,  who  had  no  knowledge  of  the  coal  having 
been  worked,  and  subsequently  built  houses,  which  in  1865 
subsided  by  reason  of  the  coal  workings  in  1844,  in  respect 
of  which  Spoor,  in  1867,  commenced  an  action  for  damages. 
It  was  held,  (1)  that  there  was  no  breach  of  the  covenants, 
since  Jammieson  had  bought  with  notice  of  the  workings, 
and  Sj)Oor  must  be  taken  to  have  bought  the  land  without 
the  coal ;  (2)  that  the  mere  subsistence  of  the  lease  did  not 
amount  to  a  breach  of  the  covenant,  since  it  did  not  appear 
that  the  lessees  had  exercised,  or  would  exercise,  their  powers ; 
(3)  that  some  slight  trespasses  by  the  lessees  did  not  consti- 
tute a  breach ;  and  (4)  that  damages  were  not  recover- 
able (0- 

Where  a  lessee  has  an  option  to  purchase,  subject  to  giving 
a  specified  notice,  and  paying  a  specified  sum  of  money,  there 
will  be  no  binding  or  enforceable  contract,  unless  the  money 
be  paid  strictly  at  or  before  the  appointed  time  (u). 

An  option  to  purchase  the  fee  simple  given  to  a  lessee  or 
his  assigns,  cannot  be  exercised  by  an  equitable  assignee  (v). 


(s)  Dennett  V.  Atherton  (1872),  L.  R. 
7  Q.  B.  316,  327  ;  41  L.  J.  Q.  B. 
165  ;  20  W.  R.  442. 

{!)  Spoor  V.  Green  (1874),  L.  R.  9 
Ex.  99  ;  43  L.  J.  Ex.  57.  Bramwell, 
B.,  also  held  that  the  action  was 
barred  by  the  Statute  of  Limitations, 
as  the  breach,  if  any,  was  not  a  con- 


tinuing breach. 

(?.<)  Weston  V.  Collins  (1865),  34  L.  J. 
Ch.  353  ;  1 1  Jur.  N.  S.  190  ;  12  L.  T. 
4  ;  13  W.  R.  510  ;  Ranelagh  v.  Melton 
(1865),  2  Drew.  &  Sm.  278  ;  34  L.  J. 
Ch.  227  ;  11  L.  T.  409  ;  13  W.  R.  150. 

{v)  Friary  Singleton,  [1899]  1  Ch. 
86  ;  68  L.  J.  Ch.  13 ;  79  L.  T.  465 ; 
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throuarh  fault. 


Where  there  is  a  contract  to  give  a  "  first  refusal"  in  case  "^^^'^f  „ 
it  is  proposed  at  any  time  to  use  certain  land  for  specified 
purposes,  then  a  pro^^osed  user  by  any  intending  purchaser 
(including  the  person  entitled  to  the  refusal)  gives  a  right  to 
a  first  refusal ;  and  the  landowner  cannot  sell  without  offer- 
ing it,  to  the  person  entitled  to  the  refusal,  at  the  actual  cash 
price  the  intending  purchaser  has  offered.  The  breach  of  a 
right  of  fii-st  refusal  will  be  restrained  by  injunction,  against 
any  intending  j)^'chaser  who  has  notice  or  knowledge  of 
it(^r). 

An  agreement  not  under  seal  and  not  mentioning  succes-  Agreement 

,       ,         1      n     1        1    V  1  I   j_     '  L        iiot  to  increase 

sors,  whereby  a  landlord  undertakes  not  to  increase  rent,  or  rent  or  dis- 
give  notice  to  quit,  so  long  as  his  tenant  desires  to  remain,  tenancy, 
will  not  bind  a   subsequent  piux'haser  of  the  landlord's 
interest,  whether  there  is  notice  of  the  agreement  or  not  (x). 

Unless  it  is  impossible  to  effect  a  sale  otherwise  than  by  Cutting 
cutting  through  a  fault,  the  Court  will  not  direct  this  to  be 
done  in  any  case  where  a  mine  forms  the  subject  of  legal 
proceedings,  even  though  there  be  conclusive  evidence  that 
such  a  course  will  be  economical  and  profitable.  In  the 
present  improved  stage  of  coal  mining  it  is  conceived  that 
such  a  rule  would  be  relaxed,  unless  the  fault  were  large  (y/) . 

An  agreement  otherwise  perfect,  may  be  avoided  if  tainted  Circum- 
with  fraud.  ™  , 

AGREEMENT. 

Where  one  pai-ty  misrepresents  a  fact  essentially  entering  Misreprb- 
into  the  inducement  upon  which  the  other  party  contracts,  ^^^^^^^o^ 
such  misrepresentation  constitutes  a  ground  on  which  the 
innocent  party  may  avoid  the  contract,  or  get  it  rescinded  (;:) . 

If  men  make  a  statement  which  is  intended  to  be  believed,  knowingly 
and  which  when  they  make  it  they  know  to  be  untrue,  they 
will  not  be  allowed  to  say  they  had  no  intention  to  deceive. 


47  W.  R.  93  (reversed  on  another 
point,  [1899]  2  Ch.  261 ;  68  L.  J.  Ch. 
622  ;  81  L.  T.  101  ;  47  W.  R.  662). 

{w)  Manehcistcr  Ship  Canal  Co.  v. 
Manchester  Racecourse  C'o. ,  [  1 9 0 1  ]  2  Ch . 
37;  70  L.J.  Ch.  468;  49  W.  R.  418  ; 
84  L.  T.  436. 

{x)  Roberts  v.  Tregaskis  (1878),  38 


L.  T.  176,  And  see  Kimi  v.  If'atf-oii 
(1879),  11  C.  D.  129;  48  L.  J.  Ch. 
413;  27  W.  R.  714. 

(y)  Zees  v.  Jones  (1857),  3  Jur.  N.  S. 
954. 

{z)  Small  V.  Attwood,  Attuood  v. 
Small  (1837),  6  CI.  &  F.  232  ;  2  Jur. 
200. 
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Tlieir  conduct  amounts  to  fraud,  and  the  contract  is  void- 
able {a). 

or  recklessly  So  if  persons  take  upon  themselves  to  make  assertions  as 
to  which  thej  are  ignorant  whether  they  are  true  or  untrue, 
they  must  in  a  civil  point  of  view  be  held  as  responsible  as  if 
they  had  asserted  that  which  they  knew  to  be  untrue  {b) . 

Untrue  repre-     Although  fraud  is  proved  when  it  is  shown  that  a  false 

sentation  .  ^  .  .liiTP 

made  in  belief  representation  has  been  made  knowingly ;  or  without  benei 
of  truth.  -^.g  .       recklessly,  careless  whether  it  be  true  or 

false ;  and  although  an  untrue  representation  made  in  the 
honest  belief  that  it  is  true  may  be  a  sufficient  ground  for 
rescinding  a  contract  induced  by  it,  it  is  not  enough  to 
support  an  action  of  deceit.  To  get  damages  for  deceit  it  is 
necessary  to  show  that  the  false  statement  has  been  made 
fraudulently  (as  above  defined)  and  not  merely  negligently  (c) . 
But  where  rescission  is  claimed  it  is  only  necessary  to  prove 
that  there  was  misrepresentation ;  then,  however  honestly  it 
may  have  been  made,  however  free  from  blame  the  person 
who  made  it,  the  contract  having  been  obtained  by  misrepre- 
sentation cannot  stand  {cl). 
Concealment.  Where,  on  account  of  a  fiduciary  relationship  between  the 
parties,  an  obligation  exists  to  disclose  material  facts,  the 
contract  may  be  avoided  or  rescinded  if  there  be  concealment 
of  a  material  fact  {e).  Promoters  stand  in  a  fiduciary  relation 
to  their  company,  and  where  a  prospectus  issued  by  a 
mining  company  materially  understates  the  price  paid  for  the 
mines (y),  or  does  not  disclose  a  secret  profit  made  by  the 
promoters,  a  contract  to  take  shares  may  be  annulled  {g). 

And  where  the  fact  that  the  price  given  for  a  mining 
projoerty  by  the  promoters  is  much  less  than  that  at  which  it 
is  sold  to  the  company  is  concealed  from  the  shareholders, 
that  will  render  the  contract  liable  to  be  set  aside,  even  after 

[a)  Per  Halsbury,  L.C.,  in  ^>-Miso«  '  {d)  _Dd?rr?/ v.  above,  per  Lord 
V.  Smith  (1889),  L.  R.  41  C.  D.  348;  Herschell,  who  reviews  the  prin- 
61  L.  T.  63  ;  37  W.  R.  739  ;  1  Meg.      cipal  decided  cases. 

3-i8.  {e)    Venezuela  Rail.  Co.  v.  Kisch, 

(b)  Per  Lord  Cairns  in  Heese  River  Kisch  v.  Venezuela  Rail.  Co.  (1867), 
Mining  Co.  v.  Smith  (1869),  L.  R.  4  L.  R.  2  H.  L.  99  ;  36  L.  J.  Ch.  849  ; 
H.  L.  79  ;  38  L.  J.  Ch.  849,  855.  16  L.  T.  500  ;  15  W.  R.  821. 

{c)  Derry  v.  Feck  (1889),  L.  R.  14  (/)  Lanrjham  v.  East  Wheal  Rose 

App.  Cas.  337  ;  58  L.  J.  Ch.  864  ;  61  Co.  (18G8),  37  L.  J.  Ch.  253. 

L.  T.  265;  HigginsY.  Samels  (1863),  {g)  Beck  v.  Kantorowicz  (1857),  3' 

2  J.  &  H.  460  ;  7  L.  T.  240.  K.  &  J.  230. 
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possession  has  been  taken  and  notwithstanding  that  it  is  not 
possible  to  completely  restore  the  property  in  statu  quo. 
Equitable  terms  will,  however,  be  imposed  for  the  rescis- 
sion (Ji), 

In  general,  and  especially  on  the  sale  or  purchase  of  severed  Non-dis- 
coals  or  other  goods,  there  is  no  obligation  to  disclose  all  known  concealment, 
facts  which  maybe  material  to  the  other  party's  judgment,  ^yppressio 
nor  even  to  remove  a  mistake  not  occasioned  by  one's  own  act  {i) . 
But  in  sales  of  land  or  coal  or  mines  or  other  real  estate, 
the  Court  requires  the  utmost  good  faith  between  buyer  and 
seller,  and  will  not  specifically  enforce  a  contract  which  is  not 
entirely  according  to  good  faith  {k).    If  a  material  existing 
fact,  known  to  one  party  but  not  to  the  other,  is  suppressed, 
that  will  in  general  entitle  the  party  misled  to  avoid  the  sale, 
notwithstanding  there  may  be  conditions  of  sale  expressly 
providing  against  errors  and  misdescriptions,  or  requiring  the 
purchaser  to  assume  facts  which  the  vendor  knows  to  be 
false  (/). 

Thus,  where  a  lessor  has  no  title  to  part  of  the  mines 
comprised  in  a  lease,  and  at  the  time  of  granting  the 
lease  he  knows  of  the  defect,  but  the  lessee  does  not  know 
and  has  no  means  of  knowing,  the  lessee  can  repudiate  the 
lease,  although  he  has  entered,  and  although  there  has  been 
no  affirmative  fraud  on  the  part  of  the  lessor  (m). 

Where  a  vendor  announced  a  property  for  sale  as  "  an 
immediate  reversion  in  fee  simple,"  but,  by  conditions  which 
were  only  read  out  in  the  sale  room,  stipulated  that  the  pur- 
chaser should  pay  off  certain  incumbrances  in  addition  to  the 
purchase-money,  the  Court  set  aside  the  sale,  when  it  was 
found  that  the  purchaser  had  been  misled  {n). 

A  purchaser  is,  generally  speaking,  under  no  antecedent  Disclosure  by 
obligation  to  communicate  to  his  vendor  facts  which  may  P^^^^^^®^- 


{h)  Erlanfjcrv.  Xeiv  Sombrero  Phos- 
phate Co.  (1878),  3  App.  Cas.  1218  ; 
48  L.  J.  Ch.  73  ;  39  L.  T.  269 :  26 
W.  R.  65. 

(i)  Smith  V.  Hughes  (1871),  L.  R.  6 
Q.  B.  597  ;  40  L.  J.  Q.  B.  221. 

(A-)  FhillipsY.  Komfrcni  (1871),  L.  R. 
6  Ch.  770. 

{I)  Notlinqham  Brick  Co.  v.  Butler 
(1886),  L.  R.  16  Q.  B.  778  ;  55  L.  J. 


Q.  B.  280 ;  54  L.  T.  444  (where  re- 
strictive covenants  were  not  dis- 
closed) . 

(;;?)  Mostyn  v.  Went  Mostyn  Coal  and 
Iron  Co.  (1876),  L.  R.  1  C.  P.  D.  145  ; 
45  L.  J.  C.  P.  401 ;  34  L.  T.  325  ;  24 
W.  R.  401. 

[n)  Torrance  v.  Bolton  (1872),  L.  R. 
8  Ch.  118  ;  42  L.  J.  Ch.  177  ;  27  L.  T. 
738;  21  W.  R.  134. 
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Disclosure  by 
trespasf^er. 


Effect  of 
inquiry  by 
person  seek- 
ing- to  set 
contract  aside, 


or  not 
inquirin< 


influence  his  own  conduct  or  judgment  when  bargaining  for 
his  own  interest,  and  no  deceit  can  be  implied  from  his  mere 
silence  as  to  such  facts,  unless  he  undertakes  or  professes  to 
communicate  them.  This,  however,  he  may  be  held  to  do  if 
he  makes  some  other  communications  which,  without  the 
addition  of  those  facts,  would  be  necessarily  or  naturally  and 
probably  misleading.  If  it  is  the  just  conclusion  that  he  did 
this  intentionally,  and  with  a  view  to  mislead  in  any  material 
point,  that  is  fraud,  and  it  is  sufficient  ground  for  setting 
aside  the  contract,  if  the  vendor  were  in  fact  so  misled  (o) . 
Thus,  a  purchaser  or  lessee  is  not  bound  to  tell  his  vendor  or 
lessor  (who  makes  no  inquiry  on  the  subject)  that  there  is  a 
mine  under  the  property  (p).  He  must  not,  however,  do  or 
say  anything  to  lead  the  vendor  to  think  there  is  none  (q) . 

Where  colliery  owners  purchase  coal  adjoining  their  coal- 
field, without  disclosing  that  they  have  wrongfully  worked 
part  of  the  coal  already,  they  cannot  enforce  the  contract, 
but  are  liable  to  account  for  damages ;  the  reason  being  that, 
had  the  vendor  known  of  the  wrongful  working  he  would 
have  been  entitled  to  demand  a  greater  sum  (r). 

If  a  purchaser,  after  challenging  the  vendor  to  verify 
certain  statements  as  to  the  capabilities  and  value  of  the 
mines,  satisfies  himself,  after  making  inquiries  and  inspections 
by  himself  or  his  agent,  and  completes  the  purchase,  the 
contract  will  not  be  rescinded;  because,  in  such  a  case,  he 
does  not  rely  on  the  vendor's  statements,  but  on  his  own 
investigations  (s) . 

So,  if  he  or  his  agent  does  not  avail  himself  of  the  know- 
ledge, or  means  of  knowledge,  that  are  open,  the  rule  caveat 
emj^tor  applies  {t).  But  on  clear  proof  of  fraudulent  mis- 
representations of  a  material  character,  and  that  the  contract 
is  based  on  them,  and  that  the  purchaser  had  no  means  of 


(o)  Selborne,  L.C.,  in  CoaksY.  Bos- 
t^-eZ/ (1886),  11  App.Cas.  232;  55  L.J. 
Ch.  761  ;  55  L.  T.  32. 

{p)  Foxy.  Mackreth  (1788),  2  Bro. 
C.  C.  420. 

[q)  Turner  v.  Harvey  (1821),  Jacob, 
178  ;  Walters  v.  Morgan  (1861),  3  De 
G.  E.  &  J.  718;  4  L.  T.  758. 

(r)  Fothergill  v.  FhiUips,  Fhillips  v. 


Jlomfray  (1871),  L.  R.  6  Ch.  770. 

is)  Small  V.  Atticood,  Attivood  v. 
Small  (1837),  6  CI.  &  F.  232  :  2  Jur. 
200  ;  Colby  v.  Gadsden  (1865),  34 
Beav.  416;  12  L.  T.  197;  11  Jur. 
N.  S.  760. 

{t)  Small  Y.  Attivood,  above ;  Jeri' 
nings  v.  Broughton  (1854),  5  De  Gr. 
M.  &  G.  126  ;  23  L.  J.  Ch.  999. 
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ascertaining  the  falsehood,  the  Coiu't  will  rescind  the  con- 
tract (ic). 

The  circumstance  that  means  of  information  are  open  to 
the  person  complaining  of  misrepresentation  is  not  enough  to 
deprive  him  of  the  right  to  avoid  the  contract.  The  Court 
will  assume  that  a  false  representation  made  has  been  acted 
upon,  unless  the  person  responsible  for  it  shows  that  the 
other  party  was  not  in  fact  misled  (v). 

But  the  statement  of  a  mere  opinion  or  expectation,  though  Mere  com- 
wrongly  founded,  does  not  avoid  an  agreement;  nor  will  mfg^epresen-^*^ 
representations  in  vague  and  general  terms       by  way  of  tation. 
commendation  (x).    To  set  aside  the  sale  the  representations 
must  be  definite  statements  of  fact  (y) :  as  that  the  coal  or 
mineral  is  fit  for  a  specified  market,  or  purpose,  or  of  the  best 
quality  (s)  ;  or  that  the  working  expenses  amounted  to  a  sum 
less  than  the  actual  cost  {a) . 

To  entitle  a  contracting  party  to  avoid  the  contract,  it  is  Circumstances 
essential  that  he  has  been  actually  induced  to  enter  into  the  relief  not 
agreement  by  the  conduct  of  the  other  party  (/^).    He  will  granted, 
not  be  entitled  to  relief  if  he  has  not  in  fact  been  misled  by 
the  false  statement :  as  where  a  mine  which  afterwards  turns 
out  to  be  unprofitable  is  first  inspected  by  the  lessee  and 
some  persons  instructed  by  him  (c)  ;  or  where  the  party  uses 
his  own  judgment,  and  has  as  much  information  as  the  other 
parties  (d) ;  or  where,  knowing  of  the  fraud,  he  elects  to  take 
the  contract  (e) ;  or  where  he  does  not  in  fact  rely  on  the 
misrepresentation  (/) ;  or  continues  to  work  the  mines  after 

[u]  Attwood  V.  Small,  above  ;  also  6  999. 

CI.  &  F.  395  ;  Jennings  y.  Broughton,  {z)  Iliggins  v.    Samels   (1863),  2 

above.  Johns.  &  H.  460  ;  7  L.  T.  210. 

(f)  Redgrave  Y.  Hard  (1881),  L.  R.  {a)  Powell  v.  FAUot  (1875),  L.  R. 

20  C.  D.  1  ;  51  L.  J.  Ch.  113  ;  45  10  Ch.  App.  424 ;  33  L.  T.  110  ;  23 

L.  T.  485  ;  30  W.  R.  251,  where  W.  R.  777. 

there  was  only  a  partial  examination  [b]  Smith  v.  Chadwiclc  (1884),  L.  R. 

of  the  facts;  Higgmsv.  Samels  {ISQ3),  9  App.  Cas.  196;  53  L.  J.  Ch.  873; 

2  Johns.  &  H.  460  ;  7  L.  T.  240.  50  L.  T.  697. 

{w)  New  Brunsicick   Rail.   Co.  v.  (c)  Haywood^.  Cope  {\%b%),mj.  3 . 

Conybeare  (1862),  9  H.  L.  Cas.  711  ;  Ch.  468  ;  25  Beav.  140;  4  Jur.  N.  S. 

31  L.  J.  Ch.  297.  227  ;  6  W.  R.  304. 

{x)  Colby  V.    Gadsden   (1865),  34  {d)  Jennings  v.  Broughfon  (1853), 

Beav.  416;   12  L.  T.  197  ;  11  Jur.  17  Beav.  234  ;  22  L.  J.  Ch.  585  ;  23 

Hi.^.l&Q;  Dimmockv.  H(illett{\^QQ>),  L.  J.  Ch.  999;   5  De  G.  M.  &  G. 

L.  R.  2  Ch.  21  ;  36  L.  J.  Ch.  146;  126. 

15  L.  T.  374  ;  15  W.  R.  93.  {e)  Campbell  v.  Fleming  (1834),  1 

(y)  Jennings  v.  Broughton  (1854),  5  Ad.  &  E.  40. 

De  G.  M.  &  G.  126  ;  23  L.  J.  Ch.  (/)  Macbryde  v.  WeeJces  (1856),  22 
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Constructive 
notice  from 
possession. 


discovery  of  the  truth ;  or  where  he  linows  that  the  minerals 
have  to  some  extent  been  worked  {g)  ;  or  if  he  alters  the 
character  of  the  property,  after  knowledge  of  the  misdescrip- 
tion ^  or  is  guilty  of  delay  or  neglect  {h) . 

Where  a  person  entitled  under  an  agreement  for  purchase 
is  working,  or  has  worked,  coal  in  such  circumstances  as 
not  to  amount  to  an  abandonment  of  the  purchase,  such 
working  is  constructive  notice  to  a  person  subsequently 
agreeing  to  purchase  the  estate  including  the  coal  in  question  ; 
and  the  coal  agreement  will  be  enforced  against  him  (?) . 


Mistake. 


As  to  nature 
of  transaction. 


As  to  the 
person  of  tlie 
other  party. 


A  s  to  the 
subject- 
matter. 


Where  there  is  not  really  a  common  intention  by  both 
parties,  but  each  means  a  different  thing,  there  will  not  be  a 
contract ;  nor  will  there  be,  if,  although  there  be  a  common 
intention,  it  is  founded  on  an  error  common  to  both  parties  {k). 

The  error  may  be  as  to  the  nature  of  the  transaction,  or  its 
legal  character.  Thus,  if  a  document  is  read  or  explained 
wrongly  to  a  blind  or  unlettered  person,  he  may  deny  that 
what  he  has  executed  is  his  deed  (/).  So,  if  a  document  is 
signed  on  the  supposition  that  it  is  something  entirely  diffe- 
rent to  what  it  is  in  form,  the  person  signing  it  is  not  bound, 
provided  he  has  not  been  guilty  of  negligence  {in). 

The  error  may  be  as  to  the  person  of  the  other  party.  Where 
personal  considerations  enter  into  the  contract,  en^or  as  to  the 
person  with  whom  it  is  made  annuls  the  contract ;  but  not  so 
where  the  person  sought  to  be  bound  would  have  been  equally 
willing  to  make  the  same  contract  with  any  other  person  {n). 

The  error  may  be  concerning  the  subject-matter  as  to  ichich  it 
was  intended  to  contract.  As  where  the  plan  on  the  deed 
includes  more  land  than  was  intended  by  the  vendor  to  be 


Beav.  533  ;  Attwood  v.  Small  (1837), 
6  CL  k  E.  232  ;  2  Jur.  200. 

{g)  Vigers  v.  Fike  (1839),  8  CI.  &  E. 
562,  affirming  2  Dru.  &  W.  1  ;  Colby 
V.  Gachden  (1865),  34  Beav.  416,  421. 

(A)  Hmithson  v.  Potvell  (1852),  20 
L.  T.  O.  S.  105. 

{i)  Holmes  v.  Fowell  (1856),  8  De 
G.  M.  &  G.  572. 

(k)  FalckY.  jniliam.s,  [1900]  A.  C. 
176;  69  L.  J.  P.  C.  17. 

(0  Thorough  good's  Case  (1582),  2 
Coke  Rep.  9  b. 


[m)  Foster  v.  Mackinnon  (1869), 
L.  R.  4  C.  P.  704  ;  38  L.  J.  C.  P. 
310  (bill  of  exchange  signed  when 
guarantee  only  intended) . 

(n)  Smith  v.  Wheatcroft  (1878), 
L.  R.  9  Ch.  223  ;  39  L.  T.  103  ; 
27  W.  R.  42.  47  L.  J.  Q.  B.  745, 
does  not  report  this  point.  Also 
see  Boulton  v.  Jones  (1857),  2  H.  & 
N.  564;  27  L.  J.  Ex.  117;  British 
Wagon  Co.  v.  Lea  (1880),  L.  R.  5 
Q.  B.  D.  152  ;  49  L,  J.  Q.  B.  321, 
323. 


Mistake. 


241 


conveyed  ;  or  where  the  description  of  the  property  embraces 
some  which  it  is  clear  from  the  earlier  parts  of  the  deed  was 
not  intended  to  be  included  (o) ;  or  generally  as  to  the  parcels 
included  in  the  lease  (p) . 

Where  a  person,  by  memorandum  in  writing,  agreed  to  Exclusion  of 
purchase  a  house  and  land,  there  being  no  mention  of 
minerals,  but  in  the  conveyance  subsequently  prepared  by  the 
purchaser's  solicitor  minerals  were  excepted,  with  power  for 
the  vendor  to  work  them  without  liability  for  damage,  the 
Court  found  that  there  was  a  mistake  common  to  both  parties 
and  directed  either  that  the  deed  should  be  rectified  so  as  to 
give  the  purchaser  the  minerals,  or  that,  at  the  option  of  the 
vendor,  the  transaction  should  be  set  aside,  the  vendor  paying 
back  the  purchase-money  with  interest  at  4  per  cent,  and 
allowing  for  repairs  and  permanent  improvements  executed, 
and  the  purchaser  paying  an  occupation  rent  (q). 

Where  an  agreement  has  been  entered  into  for  the  sale  of  Minerals 
a  manor  trifh  ail  the  Ior(Vs  rights,  it  will  not  be  enforced  against 
the  vendor  when  both  parties  are  ignorant  that  the  manor 
includes  valuable  wastes  and  other  rights  which  the  vendor 
did  not  intend  to  sell  (>•). 

Where  there  has  been  no  misrepresentation,  and  where  there 
is  no  ambiguity  in  the  terms  of  the  contract,  the  defendant 
cannot  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake  is). 

The  Court  will  always  draw  a  line  between  essential  and  Performance 
non-essential  parts  of  a  contract.  Thus,  where  a  person  ^tion.°°^^^^ 
offered  a  rent  of  500/.  for  249  acres,  and  the  owner's  agent 
accepted  it  though  he  had  only  meant  to  let  214  acres,  it  was 
held  that  a  lease  of  the  214  acres  could  be  enforced  by  the 
person  whose  offer  had  been  accepted,  compensation  being 
made  from  the  rent  for  the  difference  in  quantity  {t). 


(o)  Sarrisr.  Pepperell  {1861),  L.  R. 
5Eq.  1;  17L.  T.  191;  16W.R.  68; 
Jenner  v.  Jenner  (1866),  1  Eq.  361  ; 
35  L.  J.  Ch.  329. 

{p)  Paget  v.  Marshall  (1884),  28 
C.  D.  255  ;  54  L.  J.  Ch.  575  ;  51  L.  T. 
351  ;  33  W.  R.  608  ;  49  J.  P.  85. 

{q)  Bloomer  y.  Srnttle  (1872),  13  Eq. 
427;  41  L.  J.  Ch.  369;  26  L.  T. 

C. 


272  ;  20  W.  R.  435. 

(r)  Baxendale  v.  Seale  (1855),  19 
Beav.  601 ;  24  L.  J.  Ch.  385  ;  1  Jur. 
N.  S.  581. 

(s)  Tamplin  v.  James  (1880),  15 
C.  D.  215,  217;  43  L.  T.  520  (Bag- 
gallay,  L.  J.). 

{t)  M'Kcnzie  v.  HrsJccth  (1877),  7 
C.  D.  675;  47  L.  J.  Ch.  231;  38 
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Mistake  in 
expression 
of  the  agree- 
ment. 


Where  mis- 
take not 
defence  to 
specific  per- 
formance. 


Not  where 
there  is 
question  as 
to  whether 
coal  exists. 


It  may  he  there  is  mistake  in  the  expression  of  the  agreement. 
Thus,  if  there  has  been  an  agreement  to  pay  a  rent  of  230/., 
but  by  mistake  the  lease  is  drawn  up  and  executed  stating 
130/.,  the  Court  will  rectify  the  deed,  if  the  lessee  elects  to 
retain  the  lease  (u). 

So,  where  there  has  been  "a  written  preliminary  agreement 
to  j)ay  land  tax,  a  lease  not  carrying  this  out,  will  be  reformed 
by  the  Court,  so  as  to  make  the  lessee  pay  it,  notwithstanding 
it  has  in  fact  been  redeemed  (v) .  As  a  rule,  no  costs  will  be 
given  to  the  lessor  if  the  action  has  been  rendered  necessary 
by  his  neglect  to  have  the  lease  properly  j)repared  The 
mistake  to  be  rectified  must  be  clearly  proved. 

When  an  instrument  is  before  the  Court  it  may  correct  an 
obvious  mistake  on  the  face  of  the  document,  without  the 
slightest  difficulty  (iv). 

The  error  of  one  party  only  in  resjoect  to  something 
inducing  his  agreement  will  not,  unless  the  case  is  one  of 
considerable  hardship  (.r),  suffice  for  defence  to  an  action  for 
specific  performance.  Thus,  a  person  entering  into  an  agree- 
ment to  take  a  bed  of  coal,  and  to  pay  a  dead  or  minimum 
rent  for  a  term  of  years,  runs  the  risk  of  there  not  being  any 
coal  at  all.  He  must  first  make  trial  borings,  or  otherwise 
satisfy  himself  by  inquiries,  or  he  must  take  care  that  the 
lease  or  licence  is  terminable,  on  notice,  at  the  end  of  a  given 
period,  or  that  it  provides  that  the  workings  may  be  aban- 
doned if  it  transpires  that  they  cannot  be  carried  on  without 
loss  (y) . 

If  the  lessor  does  not  clearly  warrant  the  existence  of  the 
bed  of  coal,  a  warranty  of  its  existence  cannot  be  inferred 
from  a  mere  agreement  to  let  the  coal,  as  that  may  be  con- 
sistent with  the  right  to  search  for  and  get  the  mineral,  which 
is  a  contract  the  Court  will  enforce,  even  though  it  should 
turn  out  that  there  is  no  coal  (s) . 


L.  T.  171;  Frice  v.  Zet/  (1S63),  32 
L.  J.  Ch.  530  ;  7  L.  T.  815  ;  11  W.  R. 
475. 

(«)  Garrard  v.  FrancM  (1862),  30 
Beav.  445  ;  31  L.  J.  Ch.  G04. 

{v)  Murray  v.  Farkcr  (1855),  19 
Beav.  305. 

[iv]  Wilson  V.  Wilson  (1851),  5 
H.  L.  C.  40,  66  ;  20  L.  J.  Ch.  697. 


BeeFurchelly.  Clark  (1876),  2  C.  P.  D. 
88;  46  L.  J.  C.  P.  115;  35  L.  T. 
690  ;  25  W.  R.  334. 

[x)  Goddard  v.  Jeffreys  (1881),  51 
L.  J.  Ch.  57;  45  L.  T.  675;  30 
W.  R.  270. 

(?/)  Gowan  v.  Christie  (1873),  L.  R. 
2  H.  L.  Sc.  273. 

{£)  Jefferys  v.  Fairs  (1876),  L.  R.  4 
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Sometimes  coal,  or  the  mineral  in  a  specified  area,  is 
bought,  not  with  a  view  to  its  being  worked,  but  to  serve  as 
a  barrier,  or  to  prevent  a  competitor  from  extending  his  coal- 
field in  a  given  direction. 

Where,  however,  there  is  a  common  mistake  of  both  parties  Mutual 
in  a  material  fact,  then  as  a  rule  the  Court  will  not  enforce 
the  agreement,  but  will  rectify  the  document ;  as,  for  instance, 
where  a  purchaser  agrees  to  buy  property  which  subsequently 
turns  out  to  be  his  own,  and  notwithstanding  a  condition 
prohibiting  him  from  investigating  the  title  (a) . 

Parol  evidence  is  admissible  to  prove  a  latent  ambiguity, 
or  to  explain  a  plan  which  contains  an  error  {b). 

Where,  relying  solely  on  the  guidance  and  advice  of  her  Setting  aside 
father's  executor,  a  young  lady  granted  a  mining  lease  to  her  influence, 
brother-in-law  (being  son  of  such  executor)  and  her  uncle, 
who  subsequently  took  the  executor  into  partnership  with 
them,  the  Court  set  the  lease  aside,  holding  that,  to  support 
it,  the  lessees  were  bound  to  show  that  no  better  terms  could 
have  been  obtained,  that  the  grantor  had  the  fullest  informa- 
tion, separate  independent  and  disinterested  advice,  and  had 
deliberately  and  intentionally  made  the  grant.  The  defen- 
dants were  ordered  to  account  for  the  profits  of  working, 
receiving  credit  for  the  rents  paid,  and  being  allowed  for  all 
sums  expended  in  permanent  improvements,  and  being 
allowed  to  take  away  all  moveable  stock,  or  to  have  a  valua- 
tion for  it  (c) . 

Irrespective  of  fraud,  concealment,  or  fiduciary  relationship, 
the  Coui't  will  set  aside  a  sale  where  the  vendor,  ignorant  of 
the  real  value  of  an  estate,  sells  it  at  a  loss,  on  the  faith  of 
what  the  purchaser  represents  it  to  be  worth  (d). 

The  Court  will  not  relieve  where  the  mistake  is  the  result  Mistake  from 
of  gross  negligence  (e) ;  or  ignorance  of  mining  matters  (/')  ; 


C.  D.  448  ;  46  L.  J.  Ch.  113  ;  36 
L.  T.  10  ;  25  W.  R.  227. 

(a)  Jmes  v.  Clifford  (1876),  3  C.  D. 
779  ;  45  L.  J.  Ch.  809.  And  see 
Okill  V.  Whittakcr  (1847),  2  Ph.  338  ; 
16  L.  J.  Ch.  454  ;  11  Jur.  681. 

{h)  Lyle  V.  Richards  (1866),  L.  R. 
1  H.  L.  222,  241  ;  35  L.  J.  Q.  B. 
218. 

(c)  Grosvenor  v.  Sherratt  (1860), 


28  Beav.  659;  6  Jur.  N.  S.  1228;  8 
W.  R.  682. 

{d)  Haygarth  v.  Wearing  (1871), 
12  Eq.  520  ;  40  L.  J.  Ch.  577  ;  24 
L.  T.  825  ;  20  W.  R.  11. 

{e)  Beaufort  v.  Neeld  (1845),  12 
CI.  &  F.  248;  9  Jur.  813. 

(/)  Haywood  v.  Cope  (1858),  25 
Beav.  140  ;  27  L.  J.  Ch.  468  ;  4  Jur. 
N.  S.  227  ;  6  W.  R.  304. 
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forget- 
fulness. 


Account  by- 
purchaser  in 
possession. 

Receiver. 


Election 
to  avoid  ; 
how  and 
■when  to  be 
signified. 


or  mere  forgeffulncss^  as,  for  instance,  where  an  underlease  was 
granted  without  asking  for  the  consent  of  the  superior  lessor, 
as  prescribed  in  the  head  lease  {g). 

Where  a  contract  is  set  aside,  the  intending  purchaser  or 
lessee  is  liable  to  account  and  pay  for  the  minerals  which  he 
has  raised  while  in  possession  [h). 

Where  an  action  is  brought  to  set  aside  a  contract  on  the 
ground  of  fraud,  the  Court  will  appoint  a  receiver  to  manage 
the  colliery  while  the  litigation  is  pending,  where  it  is  essen- 
tial that  the  working  should  be  continued — as,  for  instance,  to 
prevent  flooding  or  a  forfeiture ;  and  this  notwithstanding 
that  the  purchasers  are  in  possession.  The  object  of  so 
appointing  a  receiver  is  to  let  the  loss  of  working  be  charge- 
able against  the  losing  side  {i). 

A  person  on  whom  fraud  has  been  practised  in  such 
circumstances  as  to  entitle  him  to  avoid  the  contract  can  elect 
whether  to  affirm  or  avoid  it ;  until  avoided,  the  contract 
holds  good.  So  long  as  he  has  made  no  election  he  retains 
the  right  to  determine  it  either  waj^,  subject  to  this— that  if, 
in  the  interval,  while  he  is  deliberating  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if,  in  conse- 
quence of  his  delay,  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercising  his  right  to 
rescind.  And  lapse  of  time  will  fimiish  evidence  that  he  has 
determined  to  affirm  the  contract,  and  when  the  lapse  of  time 
is  great,  it  probably  would  in  practice  be  treated  as  conclusive 
evidence  to  show  that  he  has  so  determined  (A') . 

The  election  may  be  made  either  by  express  words  or  by 
some  unequivocal  act  after  knowledge  of  the  fraud,  and 
when  made  cannot  afterwards  be  revoked  (/.-),  although  the 
wrongdoer  fails  to  perform  the  contract  within  a  time  notified 
for  that  pui'pose  (/). 


{g)  Barroio  v.  Isaacs  (1890),  [1891] 
1  Q.  B.  417;  60  L.  J.  Q.  B.  179;  64 
L.  T.  686  ;  39  W.  E.  338  ;  55  J.  P. 
517. 

{h)  Eads  v.  Williams  (1854),  4  De 
G.  M.  &  G-.  674  ;  3  Eq.  E.  244  ;  24 
L.  J.  Ch.  531  ;  3  W.  R.  98.  And 
see  judgment  of  Hardwicke,  L.  C, 
in  Garth  v.  Cotton  (1750),  1  Dick, 
p.  202. 


(i)  Gibbs  V.  David  (1875),  20  Eq. 
373;  44  L.  J.  Ch.  771  ;  33  L.  T. 
298;  23  W.  R.  786. 

(/•)  Fer  curiam  Clouqh  v.  Z.  ^iV.  W. 
Hail.  Co.  (1871),  L.  R.  7  Ex.  26;  41 
L.  J.  Ex.  17,  23  ;  25  L.  T.  708  ;  20 
W.  R.  189.  And  see  Viffcrs  v.  Fike 
(1842),  8  CI.  &  E.  562. 

{I)  JIacbnjde  v.  Tf^eekes  (1856),  28 
L.  T.  0.  S.  135:  22  Beav.  533. 
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The  right  to  rescind  a  voidable  contract  must  be  exercised 
within  a  reasonable  time,  and  cannot  be  enforced  when  it  is 
impossible  to  put  the  parties  back  into  their  former  posi- 
tion (in). 

AYhere  a  contract  for  sale  is  rescinded,  the  purchaser  can  Recovery 
recover  back  the  deposit  money  (if  any)  paid,  and  has  a  lien  deposit, 
on  it  if  it  is  in  specie  (n). 

A  purchaser  of  leasehold  property  which  the  vendor  cannot 
assign  without  consent  from  his  lessor,  can  recover  damages, 
as  well  as  the  return  of  the  deposit  with  interest,  if  he  loses 
his  bargain  in  consequence  of  the  vendor's  failure  to  do  his 
best  to  get  such  consent  (o). 

After  conveyance,  a  purchaser  may  bring  an  action  for  Action  for 
damages  for  deceitful  representations  as  to  the  property  (p), 
or  the  title  (q),  if  they  have  been  fraudulently  made  and  not 
merely  in  negligence  (r)  ;  or  he  may  recover  back  the 
purchase-money,  unless  the  circumstances  or  the  conditions  of 
sale  debar  him  from  setting  aside  the  transaction,  as  where  the 
purchaser  has  agreed  to  buy  with  all  faults  and  defects  (s) . 

Where  the  contract  provides  that  the  vendor  may  rescind  Rescission 
if  an  objection  to  the  title  is  persisted  in,  then,  notwith-  to  wai've'''^ 
standing  that  there  may  also  be  a  clause  for  compensation  in  objection, 
case  of  errors  in  description,  the  vendor  may  rescind,  if  the 
purchaser  does  not  waive  an  objection  he  has  made  to  the  title 
of  a  material  part  of  the  property  (^),  as  that  the  minerals 
under  part  of  the  property  were  in  an  old  deed  reserved  to 
the  lord  of  the  manor  (f).    In  such  a  case  the  purchaser  also 
can  rescind  on  the  ground  that  the  vendor  has  not  a  proper 
title  (ti). 

A  vendor  cannot  exercise  the  right  to  rescind  capriciously. 


(;«)  Oakes  v,  Tarqnand,  Feck  v. 
Turquand,  Re  Overe/ul,  Gurncy  ^-  Co. 

(1867)  ,  L.  R.  2  H.  L.  325  ;  36  L.  J. 
Ch.  949 ;  Citxj  of  London  v.  Mitford 
(1807),  14  Ves.  41,  58. 

{n)  Aberaman  Iron  JForksr.  Wiclcens 

(1868)  ,  L.  R.  4  Ch.  App.  101  ;  Levy 
V.  Stofjdon,  [1898]  1  Ch.  478. 

(o)  Lay  V.  Singleton,  [1899]  2  Ch. 
320  ;  81  L.  T.  306. 

ip)  Bobell  V.  Stevens  (1825),  3  B.  & 
C.  623. 


{q)  rUmorey.  IToot?  (1839),  5  Bing. 
N.  C.  97. 

()•)  Lcrry  v.  Feek  (1889),  14  App. 
Cas.  337  ;  58  L.  J.  Ch.  864;  61  L.T. 
265. 

(s)  Early  v.  Garrett  (1829),  9  B.  & 
C.  928. 

{t)  3faivson  v.  Fletcher  (1870),  6  Ch. 
91  ;  40  L.  J.  Ch.  131  ;  23  L.  T.  545  ; 
19  W.  R.  141. 

(m)  Ui)perton  v.  Nicholson  (1871),  6 
Ch.  App.  436  ;  40  L.  J.  Ch.  401, 
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He  must  have  an  honest  and  a  bona  fide  reason,  but  that 
reason  need  not  be  stated  i^v) . 

A  purchaser  can  repudiate  the  contract  as  soon  as  he  finds 
that  the  vendor  has  no  title  to  a  material  part  of  the  property, 
as,  for  instance,  that  the  minerals  belong  to  someone  else, 
notwithstanding  that  the  value  of  them  is  small  {w) .  He  is 
not  bound  to  wait  to  see  whether  the  vendor  can  induce  some 
person,  who  has  the  power,  to  join  in  making  a  good  title  to 
the  property  sold 

Compensation  Where  the  agreement  provides  that  compensation  shall  be 
made  if  any  error  is  found,  the  provision  will  apply  as  well 
after  as  before  the  formal  assurance  is  executed  {x)  ;  but  if 
an  underlessee  neglects  to  look  into  the  superior  title  (y),  he 
cannot,  in  the  absence  of  a  contract  for  compensation,  recover 
damages  consequent  upon  a  mistake  in  his  underlease  (s) . 

The  compensation  will  be  in  ratio  to  the  effect  which  the 
misstatement  has  had  on  the  purchase-money  {a). 


Material 

mSDESCEIP- 
TION. 

Contract  not 

enforced 

against 

unwilling 

purchaser 

where 

Property  of 
substantially 
different 
tenure  to  that 
described. 


Although  fraud  be  not  proved,  and  although  there  be  a 
condition  stating  that  compensation  shall  be  allowed  for  any 
errors  found,  the  vendor  cannot,  if  there  be  material  mis- 
description, enforce  the  contract  against  a  purchaser  unwilling 
to  complete  with  an  abatement  of  the  purchase-money. 
Thus— 

(1.)  Where  the  property,  or  a  material  part  of  it,  is  of  a  different 
tenure  or  nature  to  that  described  in  the  particulars  : 

as  wdiere  copyhold  is  described  as  freehold  {h)  (unless  the 
customary  tenure  is  in  fact  equal  to  freehold  by  reason  of  the 
fine  being  small  and  certain,  and  the  owner  of  the  tenement 
having  the  right  to  work  the  minerals  {c) ) ;  or  where  land  is 


{v)  Glenton  to  Kaden  (1885),  53  L.  T. 
434. 

[w]  Bellamy  v.  BchenJuan,  [1891]  1 
Ch.  412  ;  60  L.  J.  Ch.  166  ;  64  L.  T. 
478  ;  39.  W.  R.  257  ;  ForrevY.  Nash 
(1865),  35  Beav.  167. 

{x)  Falmer  v.  Johnson  (1884),  13 
Q.  B.  Div.  351  ;  53  L.  J.  Q.  B.  348  ; 
61  L.  T.  211  ;  33  W.  R.  36. 

(y)  Bcsley  v.  Bcshy  (1878),  9  C.  D. 
103  ;  38  L.  T.  844. 

(z)  Clayson  v.  Leech  (1889),  41  C.  D. 


103  ;  61  L.  T.  69 ;  37  W.  E.  663. 

{a)  Powell  V.  Elliot  (1875),  L.  R. 
10  Ch.  424  ;  33  L.  T.  110.  And  see 
Bloomer  v.  Spittle  (1872),  13  Eq.  427  ; 

41  L.  J.  Ch.  369 ;  26  L.  T.  272  ;  20 
W.  R.  435  ;  page  241,  ante. 

(b)  Mart  v.  Swaine  (1877),  7  C.  D. 

42  ;  47  L.  J.  Ch.  5  ;  37  L.  T.  376  ; 
26  W.  R.  30. 

(c)  Frice  v.  Macaulay  (1852),  2  De 
G.  M.  &  G.  339  ;  19  L.  T.  O.  S.  238 
(Manor  of  Wakefield). 
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described  as  freehold,  when  it  is  in  fact  copyhold  which  has 
been  enfranchised  in  such  a  way  that  the  minerals  still 
belong  to  the  lord  of  the  manor  (f/).  But  the  purchaser 
cannot  object  where,  on  a  sale  of  copyholds,  the  contract 
stipulates  that  the  vendor  will  get  the  property  enfranchised, 
for  in  such  a  case  the  purchaser  is  deemed  to  know  that  the 
lord  will  reserve  the  minerals.  If  the  purchaser  wants  the 
minerals  he  must  bargain  to  have  them  as  well  as  the 
enfranchised  sui-face  {e).  , 

A  vendor  cannot  force,  on  an  unwilling  purchaser,  property 
which  is  described  as  freehold,  but  is  really  leasehold,  although 
for  a  term  of,  say,  4,000  years  (/); 

(2.)  Where  the  property  is  held  in  a  manner  different  from  that  Held  in 
appearing  in  the  contract :  mfnner* 
thus,  a  purchaser  will  not  be  compelled  to  take  an  assignment 
of  an  underlease  instead  of  an  original  lease  {g) ;  or  where 
the  fact  that  a  third  person  is  entitled  to  exercise  mining 
rights  is  not  disclosed  in  the  contract  ill) .  But  a  contract  for 
the  purchase  of  an  underlease  cannot  be  upset  on  the  ground 
that  it  may  possibly  become  forfeited  by  the  non-performance 
of  the  covenants  in  the  original  lease  (^). 

(3.)  An  unwilling  purchaser  will  not  be  compelled  to  Fulltitlenot 

1  ,  shown. 

complete — 

Where  title  is  not  shown  to  the  extent  of  interest  contracted  for  : 

e.g.,  the  assignment  of  a  lease  which,  instead  of  being  for 
twelve  and  a  half  years  certain,  may  be  determined  at  the 
option  of  the  lessor  or  lessee  after  five  years,  and  is  also  sub- 
ject to  an  option  for  the  lessor  to  resume  possession  of  any 
part  of  the  property  for  building  purposes  upon  payment  of 
compensation  (A). 

{d)  Upperton  v.  Nicholson  (1871),  6  ^-c.  Sac.  v.  Ilolloicay  (1880),  13  C.  D. 

Ch.  436  ;  40  L.  J.  Ch.  401  ;  25  L.  T.  754  ;  49  L.  J.  Cli.  361  ;  41  L.  T.  752  ; 

4  ;  19  W.  R.  733.  28  W.  R.  222 ;  In  re  Beyfus  v.  Masters 

{e)  Kerr  v.  Faivson  (1858),  25  Beav.  (1888),  39  C.  D.  110  ;  59  L.  T.  740  ; 

394  ;  27  L.  J.  Ch.  594  ;  4  Jur.  N.  S.  37  W.  R.  261. 

425  ;  6  W.  R.  447.  (/*)  Ramsdcn  v.  Hurst  (1858),  27 

(/)  Urewe  v.  Corp  (1800),  9  Ves.  L.  J.  Ch.  482;  4  Jur.  N.  S.  200  ;  6 

368;    Wright  v.   Howard  {\^2\),  I  W.  R.  did ;  Hfo/ford  v.  (Jriddlc  {lSo5), 

Sim.  &  S.  190;  1  L.  J.  (0.  S.)  Ch.  22  Beav.  477,  480,  per  RomiUy,  M.  R. 

94  ;  24  R.  R.  169.  (i)  Hay  ford  v.  Criddlc,  above, 

(y)  Madeley  v.  Booth  (1849),  2  De  {k)  Westony.  Savage Q.T). 

G.  &  Sm.  718.    But  see  Camberwell,  736  ;  48  L.  J.  Ch.  239. 
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So,  wliere  tlie  vendor  is  entitled  to  a  life  estate  only  (/), 
or  only  the  remainder  after  a  life  estate  {m). 

An  unwilling  purchaser  will  not  be  compelled  to  com- 
plete— 

(4.)  Where  no  title  is  shown  to  a  material ^xirt  of  the  property 
contracted  for : 

as  where  the  property  turns  out  to  contain,  say,  573  square 
yards  instead  of  753  yards  as  advertised :  a  condition  stipu- 
lating that  there  shall  be  no  compensation  for  errors  in  de- 
scription only  applies  to  smaller  errors  than  that  {n).  So, 
where  the  mines  and  minerals  in  and  under  the  property  sold 
are  not  vested  in  the  vendor  (o) . 

(5.)  Nor  where  a  material  part  of  the  property  described  is  not  in 
existence  or  cannot  he  found  (7;)  ; 

as  where  mines,  minerals  and  right  of  entry  to  search  for 
them  have  been  already  parted  with  (^)  (unless  it  is  shown 
that  there  are  not  any  minerals  capable  of  being  got  (r) )  ;  or 
that  the  plaintiff  is  wn^ong  in  expecting  to  have  the  minerals  (s) . 
But  in  the  absence  of  express  or  clear  warranty,  the  law  does 
not  infer  from  an  agreement  for  sale  or  lease  that  the  trans- 
action shall  go  off  if  the  minerals  forming  the  subject-matter 
do  not  exist  it), 

(6.)  Where  the  misdescription  as  to  quantity  is  so  serious  that 
compensation  would  not  he  a  proper  mode  of  reliefs 

the  purchaser  will  not  be  compelled  to  complete  iii) ,  nor 

(/)  Barnes  v.  Wood  (1869),  8  Eq.  270  ;  42  L.  T.  705  ;  28  W.  R.  635. 

424;  38  L.  J.  Cli.  683;  17  W.  R.  ((?)  Barton  y.  Downes  (Loyd)  (184:2), 

1080.  Flanagan  &  Kelly  (Rolls,  Ireland), 

(m)  Nelthorpe  v.  Eolgatc  (1844),  1  633. 

Coll.  C.  C.  203.  {r)  Martin  v.  Cotter  (1846),  3  Jones 

[n)  IFhittemorev.  JFhiitemore {IS69),  &  La  Touche,  496  (Sugden,  L.  C). 

^  ^o^'FrX  V.  Solly  (1859),  26  Beav.      J%£''Vi  ^'Z'l^l^AfJ'  1^^  ^- 
•  Wn  Jnn     F/L\.r  H  870^  fi  Ch .  ^^4  ;  4  Jur.  (N.  S.)  425  ;  6  W.  R. 


606  ;  Maivson  v.  Fletcher  (1870),  6  Ch. 
91  ;  40  L.  J.  Ch.  131  ;  Bellamy  v 


447. 


Debenham,    [1891]    1  Ch.  412  ;   60  (0  J^P^rys  v.  Fairs  (1876),  4  C.  D. 

L.  J.  Ch.  166  ;  64  L.  T.  478.  448  ;  46  L.  J.  Ch.  113  ;  36  L.  T.  10  ; 

{p)  Robinson  v.  Mmgrove  (1839),  2  25  W.  R.  227. 

M.  &  Rob.  92  ;  8  Car.  &  P.  469  ;  {u)  Ffurham  v.  Legard  (1864),  34 

Arnold  v.  Arnold  (1880),  14  0.  D.  Beav.  611. 
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(7.)  WTiere  it  is  not  possible  to  estimate  the  amount  of        or  cannot  be 

, .  estimated. 

compensation — 

especially  in  a  case  where  land  is  sold  with  the  coal,  but  it 
turns  out  that  a  person  other  than  the  vendor  is  entitled  to 

it  (0. 

Except  where  there  is  a  good  defence  on  the  ground  of  Specific  per- 
hardship,  mistake,  or  injury  to  third  parties,  the  Court  will  ^aha±emenT^i^ 
insist  on  a  vendor  making  good  his  contract  to  the  best  of  his  purchase- 
ability,  and  on  his  submitting  to  a  proj)ortionate  reduction  of  forced  against 
the  purchase-money  (tc) ,  if  the  purchaser  was  ignorant  of  the  vendor, 
defect  at  the  date  of  the  contract,  and  is  willing  to  complete 
on  these  terms;   as,  for  instance,  where  projDerty  is  sold 
without  mention  of  the  right  of  a  third  person  to  dig  for  coal 
(which  right,  though  it  may  have  not  been  exercised  for  a 
number  of  years,  has  not  been  finally  abandoned),  the  Court, 
at  the  instance  of  the  purchaser,  will  order  specific  perform- 
ance, and  that  the  compensation  to  be  made  to  the  purchaser 
shall  be  ascertained  by  an  expert  (x) . 

Where  mines  and  minerals  are  reserved  to  a  third  person, 
notwithstanding  that  he  has  not  worked  them  for  many  years, 
and  does  not  show  any  sign  of  working  them,  abandonment  is 
not  presumed  from  mere  non-working  {?/).  So,  where  there  has 
been  a  mistake  as  to  the  quantity  to  be  comprised  in  a  lease  (s) . 


PEEFORMANCE. 


Where  there  is  a  clear  agreement  for  the  working  and  Specific 
getting  of  minerals  the  Court  will  specifically  enforce  it, 
irrespective  of  whether  it  be  an  agreement  for  a  lease  or 
merely  a  licence  (a). 

If  a  lessor  has  not,  at  the  time  of  entering  into  a  contract 
to  grant  a  lease,  the  power  of  performing  it,  he  will  be  bound 
to  perform  it,  if  and  when  he  subsequently  acquires  the  power  (b). 

Specific  performance  may  be  ordered  if  the  plaintiff  has  Specific 


performance : 


(>;)  See  Powell  v.  Smithson  (1852),  minerals  had  not  been  worked  for  106 

20  L.  T.  O.  S.  105.  years. 

(w)  English  V.  Murray  (1884),  49         {-)  McEenzie  v.  Kesheth  (1878),  7 

L.  T.  35 ;  32  W.  K  84.  C.  D.  675  ;  47  L.  J.  Ch.  231  ;  38 

ix)  Ramsden  v.  Hurst  (1858),  27  '  ,  , 

L.  J.  Ch.  482  ;  4  Jur.  N.  S.  200  ;  6  .  Jf )  f'j^'"'  ^  (1839),  1  Jnr. 

Ty  T?  040  '  753;  aS.  C.  3  Jur.  1098 ;  2  Beav.  1098. 

■  {h)  Came  v.   Mitchell  (1846),  15 

(y)  Seaman  v.  Vaudrey  (1809),  16  L.  J,  Ch.  287;  10  Jur.  909;  and 

Ves.  390 ;  10  R.  R.  207,  where  the  see  Leases  Act,  1849,  s.  4, 
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granted  if 
plaintiff's 
position  has 
been  altered, 


and  notwith- 
standing- mine 
drowned  out. 


With  varia- 
tion agreed  to 
by  plaintiff. 


Option  to 
purchase. 


Mining 
easements. 


Specific 
performance 
not  granted 
if  there  be 
uncertainty. 


altered  his  position  by  making  improvements  on  the  land  or 
paying  increased  rent,  notwithstanding  that  there  may  not 
be  a  signed  contract  in  writing ;  but  the  agreement  must  be 
clearly  proved  (c) .  So,  where  shafts  or '  levels  are  driven, 
by  the  intending  lessee,  towards  the  coal  mine,  through  the 
adjoining  property  (d). 

Where  a  lessor  has  covenanted  to  grant  a  further  term,  and 
the  lessee  has  covenanted  to  work  the  mine,  but  has  not  done 
so  because  it  is  drowned  out,  that  is  not  a  sufficient  ground 
for  not  enforcing  the  covenant  to  grant  an  extension  of  the 
lease,  it  being  obvious  that  the  lessee  may  have  good  ground 
for  taking  the  lease  notwithstanding  the  condition  of  the 
mine  (e) . 

The  Court  will  grant  specific  performance  with  a  variation 
relied  on  by  the  defendant,  and  at  the  trial  agreed  to  by  the 
plaintiff — for  instance,  a  reservation  of  minerals  from  the 
sale  (/). 

Provided  the  covenant  does  not  infringe  the  rule  against 
perpetuities  (g),  the  Court  will  specifically  enforce  an  option 
to  buy  excepted  mines,  in  case  the  vendor  should  sell  the 
adjoining  mines  (//). 

Generally  speaking,  the  Coui^t  will  order  specific  perform- 
ance of  an  agreement  to  grant  a  mining  easement,  but  not 
where  a  person  agrees  to  take  a  wayleave  for  use  in  connec- 
tion with  a  colliery  which  he  expected  to  get,  but  does  not 
succeed  in  getting.  The  lessor  will,  however,  be  entitled  to 
damages  if  any  have  accrued  (?). 

Specific  performance  will  not  be  granted  if  there  be  uncer- 
tainty (/»•)  as  to  the  subject-matter  (as  "  coals,  &c.,"  or  whether 
one  or  both  where  two  estates  are  mentioned  (/),  or  as  to  the 


(c)  Sutherland  v.  Briffffs  (1841),  11 
L.  J.  Ch.  36;  1  Hare,  26;  5  Jur. 
1151  ;  ^^m>n  v.  Fabian  (1866),  L.  R.  1 
Ch.  35;  35  L.  J.  Ch.  140;  11  Jur. 
N.  S.  868;  13  L.  T.  343. 

{d)  Benecke  v.  Chadicicl-e  (1856),  4 
W.  R.  687. 

{e)  See  Walker  v.  Jeffreys  (1842),  1 
Hare,  341 ;  11  L.  J.  Ch.  209  ;  6  Jur. 
O.  S.  336. 

(/■)  Smith  V.  Wheatcroft  (1818),  9 
C.  D.  223 ;  47  L.  J.  Ch.  745 ;  39 
L.  T.  103:  27  W.  R.  42. 


[g)  L.  ^  S.  W.  Railway  v.  Gomm 
(1882),  20  C.  D.  562;  51  L.  J.  Ch. 
630 ;  46  L. T.  449. 

(A)  Birmingham  Canal  Co.  v.  Cart' 
tvricjht  (1879),  11  C.  D.  421 ;  51  L.  J. 
Ch.  530  ;  40  L.  T.  449  ;  30  W.  R. 
620. 

{i)   Y.  White  (1709),  3  Swan- 

ston,  108,  n. 

(/.•)  mines  V.  Gery  (1807),  9  R.  R. 
907  ;  14  Ves.  400. 

{I)  Price  V.  Griffith  (1851),  1  De  G. 
M.  &  G.  80  ;  21  L.  J.  Ch.  78;  15 
Jur.  1093. 
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mineral  area  to  be  comprised  in  the  sale  or  lease  (m)  )  ;  or  as 
to  whether  there  are  an j  mines  at  all,  in  a  case  where,  money 
is  only  payable  in  that  event  {n)  ;  or  as  to  the  rent ;  or  where 
the  agreement  is  incomplete  (o) ;  or  as  to  whether  the  trans- 
action is  to  be  a  purchase  or  a  lease  (p).  But  there  is  not 
imcertainty  if  the  identity  of  the  parcels,  or  the  real  limits  of 
the  subject-matter,  can  be  made  clear  from  parol  or  extrinsic 
evidence  (q)  ;  or  if  it  has  been  agreed  that  the  boundaries 
shall  be  "  hereafter  defined  "  (r). 

Specific  performance  will  not  be  granted  if  it  involves  the  If  working  of 
working  of  a  colliery  or  mine ;  nor  of  a  covenant  to  make  ^^^^^^^^^ 
monthly  payments  towards  working  expenses;  this  remedy 
being  really  designed  to  enforce  the  working  of  the  mine, 
w^hich  is  a  task  that  the  Court  will  not  undertake  (s) . 

The  performance  of  continuous  acts  or  duties,  such  as  or  continuous 
supplying  steam-power  (t),  or  w^orking  points  and  signals  (u),  involved, 
will  not  be  enforced  either  specifically        or  indirectly  by 
injunction.    The  true  remedy  w^here  it  exists  is  in  damages 
only. 

Specific  performance  will  not  be  granted  of  a  lease  of  the  Where  less  is 
moiety  of  one  tenant  in  common  who  erroneously  expected,  was^con-^^ 
but  never  represented,  that  he  would  be  able  to  get  the  t^actedfor. 
concurrence  of  his  co-owner,  to  the  letting  of  the  whole 
colliery  {iv). 

But  otherwise  where  there  is  a  clear  intention  to  let  a  Moiety  of 
moiety,  it  being  possible  for  two  independent  persons  to  work 
in  different  places  within  the  area  (x).    The  lessee  can,  if 
necessary,  get  a  partition  of  the  estate  (y). 

(m)  Lancaster V.  De  Traford  {IS62),  C,  Ex.  61  ;  Pollard  \.  Clayton  (1855), 

31  L.  J.  Ch.  554  ;  7  L.  T.  40  ;  10  1  K.  &  J.  462  ;  25  L.  T.  O.  S.  50. 

"W.  R.  474.  {t)  BlacJcett  v.  Bates  (1866),  L.  R. 

{n)  Williamson  v.  Wootton  (1855),  3  1  Ch.  117  ;  2  H.  &  M.  270. 

Drew.  210.    But  see  Jeffcrys  v.  Fairs  {u)  Fowell  Bufryn  Steam  Coal  Co. 

(1876),  4  C.  D.  448;  46  L.  J.  Ch.  v.  Taff  Vale  Railway  (1874),  L.  R.  9 

113.  Ch.  331  ;  43  L.  J.  Ch.  575  ;  30  L.  T. 

{o)  Meynell  v.  Surtees  (1855),  3  Sm.  208.  Query,  Whether  since  the  Judi- 

&  G.  101 ;  25  L.  J.  Ch.  257.  cature  Act,  1875,  the  Court  will  not 

{p)  Lolliny  v.   Evans   (1867),  36  do  this  in  certain  cases. 

L.  J.  Ch.  474;  15  L.  T.  604;  15  {w)  Frice  v.  Griffith  (1851),  1  De 

W.  R.  394.  G.  M.  &  a.  80  ;  21  L.  J.  Ch.  78  ; 

{q)  Doe  d.   Templeman  v.   Martin  15  Jur.  1093. 

(1833),  4  B.  &  Ad.  771,  785.  {x)  Ilcxtcr  v.  Fearce,  [1900]  1  Ch. 

.    (r)  Haywood  v.    Cope  (1858),  25  341  ;  69  L.  J.  Ch.  146 ;  82  L.  T. 

Beav.  140;   27  L.  J.  Ch.  468;  6  109;  48  W.  R.  330. 

W.  R.  304  ;  4  Jur.  N.  S.  227.  {y)  Heaton  v.  Dearden  (1853),  16 

(*)  Booth  V.  FoUard  (1840),  4  Y.  &  Beav.  147. 
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Fraud  or 
breach  of 
trust. 


Concealment. 


Surprise 
equivalent 
to  fraud. 


Breach  of 
covenant. 

Title 
doubtful. 

Where  the 


Specific  performance  will  not  be  granted  if  the  transaction 
involves  a  fraud  or  breach  of  trust,  as  an  agreement  to  let 
minerals  at  less  than  the  best  rent,  when  there  is  only  power 
to  let  at  the  best  rent  {z)  ;  or  if  there  be  a  false  representation 
as  to  the  ^^erson  for  whom  an  agent  is  acquiring  the  pro- 
perty (a)  ;  or  if,  on  the  sale  of  a  colliery,  to  a  company  there 
is  a  private  arrangement,  not  communicated  to  the  share- 
holders, that  part  of  the  price  shall  be  given  by  the  vendor  to 
the  directors  (b). 

If  mine  owners  trespass,  and  work  a  quantity  of  coal, 
without  the  knowledge  of  the  landowners,  and  then  contract 
to  buy  the  land  and  minerals,  including  those  in  the  area 
trespassed  upon,  without  informing  the  landowners  of  the 
wrongful  working,  the  Court  will  not  order  specific  perform- 
ance at  the  suit  of  the  purchasers,  even  though  there  be  no 
undervalue  in  the  price  {c).  In  such  a  case  the  landowners 
are  entitled  to  wayleave  rent  for  extraneous  coal  brought 
through  their  estate,  and  to  the  value  of  the  coal  wrongfully 
gotten,  subject  to  the  deduction  of  the  expense  of  bringing 
to  bank,  but  not  for  severing. 

Specific  performance  will  not  be  granted  if  there  be  surprise 
amounting  to  fraud  incident  to  the  agreement  relied  on ;  as 
where  one  person  knowing  all  about  the  estate  hurries  the 
other  party,  who  has  only  recently  become  owner  and  knows 
little  about  it,  into  signing  an  agreement  whereby  rents  are 
reserved  which  turn  out  to  be  inadequate  (d). 

Specific  performance  will  not  be  granted  if  a  lessee  has 
clearly  and  deliberately  committed  breaches  of  covenant  by 
waste  or  otherwise  (e)  ;  nor  where  the  title  of  the  vendor  is 
doubtful  (/). 

Unless  the  cii'cumstances  are  very  special  indeed,  the  Court 


(z)  CarneY.  Mitchell  (1846),  15  L.  J. 
Ch.  287  ;  10  Jur.  909. 

{(t)  Archer  v.  Stone  (1898),  78  L.  T. 
S4. 

[h)  Maxwell  V.  Port  Tennant  Steam, 
S^c.  Coal  Co.  (1857),  24  Beav.  495. 

(c)  Phillips  V.  Homfray,  Foihergill 
v.  Phillips  (1871),  L.  E,.  6  Ch.  770. 

{d)  Walters  v,  Morgan  (1861),  3 
De  G.  r.  &  J.  718;  4  L.  T.  758. 


(6-)  Ilill  V.  Barclay  (1812),  18  Ves. 
63  ;  11  R.  R.  147  ;  Blackett  v.  Pates 
(1865),  2  H.  &  M.  270  ;  34  L.  J.  Ch. 
515;  12  L.  T.  844;  13  W.  R.  736. 
See  Loivther  v.  Heaver  (1889),  41  C.  D. 
248  ;  58  L.  J.  Ch.  482  ;  60  L.  T. 
310;  37  W.  R.  465. 

(/)  Pyrke  v.  Waddingham  (1853), 
10  iHare,  1  ;  0 shorn e  y.  Rotvlett  {\^^0), 
13  C.  D.  774  ;  49  L.  J.  Ch.  310 ;  42 
L.  T.  650  ;  28  W.  R.  365. 
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will  not  grant  specific  performance  of  an  agreement  for  a  term  has 
lease  which  has  expired,  or  will  expire  before  the  order  can 
b3  drawn  up  {g).    But  it  will  be  granted  if  justice  requires 
that  the  lessee  should  be  put  into  a  position  to  sue  for 
damages  he  has  sustained  {h). 

Specific  performance  will  not  be  granted  where  damages  is  Where 
the  proper  or  more  suitable  remedy — as  a  covenant  to  restore  p^o^gf 
the  surface  of  lands  damaged  by  mining  operations  (?")  ;  or  a  remedy : 
contract  for  the  sale  of  the  whole  of  the  get  of  a  certain  ^'hX  o^utp^llt 
colliery.    Such  a  contract  does  not  partake  of  the  nature  of  of  a  colliery, 
real  estate,  but  is  in  effect  the  sale  of  a  chattel,  or  ordinary 
marketable  commodity,  and  is  different  to  a  thing  of  specific 
value  such  as  machinery.     If  the  contract  contains  no 
negative  clause  stipulating  that  the  colliery  owner  will  not 
sell  coals  to  anyone  else,  the  Court  will  not  grant  an 
injunction  to  restrain  the  sale  of  the  output  of  a  colliery, 
even  though  the  purchaser  is  aware  that  a  contract  is  in 
existence  for  the  sale  to  a  merchant  of  the  whole  output  for 
several  years  to  come.    The  remedy  is  in  damages  (/). 

Where  there  is  an  enforceable  contract  to  grant  a  lease.  Damages  for 
and  the  lessee  has,  to  the  lessor's  knowledge,  taken  it  for  the  ^^^^  profits 
purpose  of  carrying  on  business  upon  the  premises,  the  lessee 
can  recover  loss  of  profits  from  the  lessor  if  the  latter  wilfully 
refuses  to  fulfil  his  agreement  {m) . 

Where  a  vendor's  claim  for  specific  performance  is  dis-  Costs, 
missed  because  he  has  no  title,  costs  will  usually  be  given  to 
the  purchaser — but  not  if  the  want  of  title  has  been  manifest 
from  the  time  of  delivery  of  abstract  (n) . 


(g)  Walters  v.  Xorthern  Coal  Mining 
Co.  (1855),  5  De  G.  M.  &  G.  629  ;  25 
L.  J.  Ch.  633  ;  2  Jur.  N.  S.  1  ;  4 
W.  R.  140. 

{h)  Onions  v.  Cohen  (1865),  2  H.  & 
M.  354  ;  34  L.  J.  Ch.  338  ;  12  L.  T. 
15  ;  13  W.  R.  426. 

(i)  See  Booth  v.  rollard  (1840),  4 
Y.  &  C.  Ex.  61  ;  Flint  v.  Brandon 
(1803),  8  Ves.  159. 

(0  Bollard  v.  Clayton  (1855),  1  K. 
&  J.  462 ;  25  L.  T.  0.  S.  50  ;  Fother- 


rjill  V.  Rowland  (1873),  17  Eq.  132  ; 
43  L.  J.  Ch.  252. 

(;n)  Jaques  v.  Millar  (1878),  L.  R. 
6  CD.  153  ;  47  L.  J.  Ch.  544;  37 
L.  T.  151  ;  25  W.  R.  846;  not 
overruled  on  this  point  by  Marshall 
V.  Berridge  (1882),  19  C.  D.  233";  51 
L.  J.  Ch.  329;  45  L.  T.  599;  30 
W.  R.  93. 

{n)  TJpperton  v.  Nicholson  (1871),  6 
Ch.  App.  436 ;  40  L.  J.  Ch.  401  ;  25 
L.  T.  4  ;  19  W.  R.  733. 
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Time  : 
is  of  the 

essence  in 
relation  to 
mines. 


Cases  where 
relief  refused 
on  account 
of  delay. 


Mining  property  being  of  a  fluctuating  character  and  liable 
to  be  depreciated  in  value  by  lapse  of  time,  a  person  com- 
plaining of  mistake  or  fraud,  or  asking  the  Court  to  grant 
specific  performance,  must  be  prompt.  Though  not  so  stated, 
time  is  of  the  essence  in  contracts  relating  to  mines,  and 
especially  so  in  respect  to  leases  and  tenancies  (o) .  Either 
party  can  therefore  give  notice  to  the  other,  fixing  a  reason- 
able time  for  completion  (o). 

The  reason  why  the  Court  will  not  tolerate  delay  in  seek- 
ing its  aid  in  the  case  of  mining  property,  is,  because  it  is 
unjust  and  inequitable  to  stand  by  for  the  purpose  of  seeing 
whether  the  concern  is  going  to  turn  out  well  (^)). 

An  objection  on  the  ground  of  delay  or  laches  must  be 
promptly  made  {q)  :  it  may  be  waived  by  conduct  (r). 

The  Court  has  refused  to  grant  relief  in  the  following 


cases 


Specific  performance  of  an  agreement  to  renew  a  lease  of 
mines  and  ironworks  :  delay  of  2  years  and  10  months 
after  the  defendants  refused  to  renew  (s). 

Specific  performance  of  an  agreement  to  sell  coals  by 
instalments  :  delay  of  11  months  after  defendants  re- 
ferred their  customers  to  the  defendants'  solicitors  (f). 

Specific  performance  of  an  agreement  to  sell  mining  shares, 
and  for  declaration  that  a  person  to  whom  they  had 
been  conveyed  was  only  -  a  trustee :  delay  of  10  years 
after  the  agreement  was  made  (^u) . 

Specific  performance  of  an  agreement  to  take  a  lease,  the 
terms  of  which  were  to  be  settled  by  arbitrators :  delay 
of  3 J  years  after  the  time  when  the  defendant  objected 
to  the  award  (v). 


[o)  3Iacbryde  v.  Weehes  (1856),  22 
Beav.  533  ;  28  L.  T.  0.  S.  135  ;  2 
Jur.  N.  S.  918. 

{p)  Ernest  v.  Vivian  (1864),  33 
L.  J.  Ch.  513;  9  L.  T.  785;  12 
W.  R.  295  ;  Lord  Hatherley  in  New 
Sombrero  Co.  v.  Erl anger  fl878),  48 
L.  J.  Ch.  73,  95.  And  see  Clarke  v. 
Lickson  (1858),  E.  B.  &  E.  148  ;  27 
L.  J.  Q.  B.  223. 

{q)  Monro  v.  Taylor  (1852),  3  Mac. 
&  a.  713  ;  21  L.  J.  Ch.  525. 

(r)  Ciitts  V.  Thodcy  (1845),  1  Coll. 
C.  C.  223,  n.  ;  13  Sim.  206  ;  6  Jur. 


1027;  Garrett  v.  Beshorough  {Earl)^ 
(1840),  2  Dr.  &  Wal.  441  ;  2  Ir.  Eq. 
R.  180. 

(s)  JValTcer  v.  Jefferys  (1842),  1 
Hare,  341 ;  11  L.  J.  Ch.  209 ;  6  Jur. 
336. 

{t)  Pollard  V.  Clayton  (1855),  1  K. 
&  J.  462  ;  25  L.  T.  O.  S.  50. 

{it)  Alloway  v.  Braine  (1859),  26 
Beav.  575. 

{v)  Eads  V.  Williams  (1854),  4  De 
G.  M.  &  G.  674  ;  24  L.  J.  Ch.  531  ; 
3  Eq.  R.  244  ;  1  Jur.  N.  S.  193 ;  3 
W.  R.  98. 
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Specific  performance  of  an  agreement  to  take  a  mining 
lease  where  lessee  had  given  notice  to  rescind :  delay  of 
61  days  from  date  of  agreement  {id). 

Specific  performance  of  an  agreement  to  grant  a  lease 
where  the  lessor  had  given  notice  to  rescind  :  delay  of 
5f  years  after  the  agreement  was  made  {x).  Similarly, 
where  there  was  a  delay  of  3  months  and  13  days  (//). 
Similarly,  where  there  was  a  delay  of  5  months  and 
4  days  (s). 

The  setting  aside  of  a  lease  alleged  to  have  been  unautho- 
rised, and  to  have  been  obtained  by  fraud :  delay  of 
nearly  15  years  after  knowledge  [a). 

On  a  question  of  laches  mere  notice  of  claim  cannot  stand  Mere  notice 
in  the  place  of  proceedings.  It  only  makes  the  delay  more  effectual ^^^^ 
glaring.  Laches  is  not  only  absolutely  doing  nothing,  but 
simply  neglect  to  take  proceedings.  A  purchaser  or  other 
person  who  has  acquired  property,  concerning  which  there  is 
a  pending  agreement  for  sale  or  lease,  cannot  stand  in  a 
better  position  in  regard  to  laches  than  his  vendor  or  pre- 
decessor did  (a) . 

Delay  may,  however,  be  accounted  for,  and  if  it  be  owing  Delay  not 
to  the  person  pleading  it  as  a  defence,  it  will  not  be  a  bar  to  accounted  for 
relief.    Thus — 

Shareholders  in  a  mining  com^^any  are  entitled  to  a  reason- 
able time  in  which  to  bring  an  action  to  set  aside  a 
contract  tainted  with  fraud :  as,  where  action  brought 
nearly  10  months  afterwards  {h). 
A  vendor  or  pm-chaser  is  allowed  a  reasonable  time  in 

which  to  take  proceedings  :  delay  of  7  months  (c) . 
The  shareholders  in  a  company  will  generally  be  allowed  a 
longer  time  than  private  individuals  within  which  to  take 
proceedings  {d). 

[w)  Machryde  v.  Weekes  (1856),  22  W.  R.  295. 
Beav.  633;  2  Jur.  N.  S.  918;  28         {b)  Erlangcr  y.  New  Sombrero  PJws- 

L.  T.  O.  S.  135.  phate  Co.  (1878),  3  App.  Cas.  1218  ; 

[x)  Sharp  V.    Wright   (1860),  28  48  L.  J.  Ch.  73;  39  L.  T.  269;  26 

Beav.  150.  W.  R.  65. 

(y)  Glassbrook  Y.  Richardson  {1^1  o),         (c)   Colby   v.   Gadsden  (1865),  3-4 

23  W.  R.  51.  Beav.  416  ;  12  L.  T.  197  ;  11  Jur. 

(z)  Huxham  v.  Llewellyn  (1873),  28  N.  S.  760. 
L.  T.  577  ;  21  W.  R.  570,  766.  {d)  Per  Lord  Blackburn  in  New 

{a)  Ernest  v.    Vivian  (1863),  33  Sombrero  Phosphate  Co.  v.  Erlanger, 

L.  J.  Ch.  613;  9  L.  T.  785  ;  12  above. 
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Time  will  not  run  where  the  parties  are  substantially  in 
possession  of  the  benefits  contracted  for  (e)  ;  but  it  must  be 
possession  unequivocally  referable  to  the  contract,  and  of  such 
a  character  that  the  vendor  or  lessor  must  know,  or  must  be 
taken  to  know,  that  the  purchaser  or  lessee  claims  to  be  in 
possession  under  the  contract  (/). 

More  time  will,  as  a  rule,  be  allowed  when  the  defendant 
has  merely  tacitly  neglected  to  perform  the  agreement  and 
not  expressly  refused — as,  for  instance,  where  possession  has 
for  eighteen  years  been  solely  referable  to  a  contract  for  a 
lease  {(j) . 


(2.)  Landlord  and  Tenant;  Leases  and  Licences. 
Relationship. 

Relationship       The  relation  between  landlord  and  tenant  is  a  legal  and 
and  tenant,     not  an  equitable  relation  ;  so  that  if  mines  are  leased  to  two 
or  more  persons,  who  are  in  fact  trustees  for  a  partnership  or 
company,  then,  notwithstanding   that   the   lease  may  be 
is  legal.         accepted  and  acted  upon  by  the  company,  the  lessor  cannot 
take   Chancery   proceedings   against  the  company  or  the 
Lessor  cannot  liquidator  thereof  {a) .    He  can  exercise  his  power  of  distress 
ings  against"  Or  sue  the  trustec-lessees,  but,  unless  the  company  or  cestuis  que 
equitable        triist  are  legal  assignees,  he  cannot  proceed  against  them  [a). 

The  legal  and  non-equitable  relationship  of  landlord  and 
tenant  is  so  clearly  established  that  even  though  as  between 
the  lessees  and  third  persons  there  is  an  agreement  to  assign 
to  the  latter,  and  the  equitable  assignees  have  entered  into 
possession  and  given  themselves  out  as  such,  yet,  failing  a 
full  legal  assignment,  the  lessor  cannot  maintain  an  action 
against  the  merely  equitable  assignees  in  respect  of  the  rents 
nor  can  they    and  covenants  ib)  ;  and  the  equitable  assignees  cannot  enforce 

enforce  option. 

{e)  Clarke  v.  Moore  (1845),  1  J,  &  {a)  IValtcrs  \.  Northern  Coal  Mining 

L.  723  ;  7  Ir.  Eq.  R.  615    Co'lhy  v.  Co.  (1855),  5  De  G-.  M.  &  G.  629  ; 

Gadsdm  (18G5),  34  Beav.  416.  25  L.  J.  Ch.  633;  2  Jur.  N.  S.  1 ; 

[f)  Mills   V.   Bayicood  (1877),   6  4  W.  R.  140;  questioning  Clavering 

C.  i).  1P6.  V.  WcMcy  (1735),  3  P.  Wms.  402. 

{g)  Shepheard   v.    Wallrr  (1875),  {b)  Cox  v.  Bif<Jiop  (1857),  26  L.  J. 

L.  R.  20  Eq.  659  ;  44  L.  J.  Ch.  648.  Ch.  389;  8  De  G.  M.  &  G.  815, 
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an  option  given  by  the  lease  to  the  original  lessee  and  his 
"  assigns  "(<?). 

Where  a  tenant  has  entered  into  possession  under  an  agree-  Po~ee- 
ment  for  a  lease  for  a  term  of  years,  the  same  not  amountmg  ment  not^ 
to  an  actual  lease,  he  is,  until  payment  of  rent,  merely  a  ^^°^{^i^^fe.'' 
tenant  at  will,  and  the  landlord  can  determine  the  tenancy 
at  any  time  by  notice,  without  giving  any  reason,  and  can 
peaceably  re-enter,  if  there  be  a  power  of  re-entry  {d). 

On  paving  rent  the  occupier  will,  at  common  law,  be  tenant 
from  vear  to  year  on  such  terms  of  the  agreement  as  are  not 
incondstent  with  a  yearly  tenancy  {d).    But  if  the  tenant  be  Posse^^^^^^ 
in  possession  under  an  agreement  for  a  lease  of  which  tlie  forceable 
Court  wiU  undoubtedly  grant  specific  performance,  then  he  is  ag~t 
in  the  same  position  as  if  he  were  a  lessee  under  a  lease 
granted  in  the  terms  of  the  agreement ;  and  the  landlord  can 
in  such  circumstances  distrain,  even  for  minima.-  — ^ 
advannA  +^  

DUPLICATE 


lease, 


S-'""" .  coal    Goal.l4.inins>..  Etc   '-^ 

Title   •  lation 

ayment 
.t. 


Edition  ^^List  pnce    Total  est. 


Date 


I  Binding  cost 


?r0.f>     StO.ftfe'-''"^'^*^ ,  Fund 

Recommended  by  ^^linin.S 

he  charged  to   "  '    rXl:(^  ^        J,,  v 

men  catalogued  send  to  ^'-^j^nB.DapT^.  •   .^.^ified. 


notify- 


willberetuf 


,ed  to  the  person  to  be 


.      nlled  out  by  the  department,  ^  ^^^^ 
This  card,  if  fill^^  approving  ^^^^^^^^^ 

or  if  no  one  is  specified,  the.  ^  «2  L.  T.  347. 

,j,ofIll-L'b-        •  .rnghty.  Pitt  jfTakh  v.  Lonsdale  (1882),  21 

(1870),  12  Eq.  408;  40  L.  J.  Ch.  c  D  9:  52  L.  J.  Ch.  2  ;  46  L.  T. 
558  ;  25  L.  T.  13  ;  20  W.  R.  27,  is     g^g  .    3^  109.     Since  the 

sound  if  in  that  instance  there  was  a  Judicature  Acts,  the  rules  of  equity 
full  lease.  He  held  that  the  Court  prevail  over  those  of  the  strict  corn- 
has  jurisdiction  to  order  an  account  where  the  two  conflict. 

their  behalf,  and  had  worked  the     9  0.  P.  681;  43  L.  J.  C.  P.  320, 
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Relationshi 
of  landlord 
and  tenant. 


is  lee-al. 


Lessor  can 
take  proce( 
ings  again; 
equitable 
assignees, 


Time  will  not  run  where  the  parties  are  suhstantially  in 
possession  of  the  benefits  contracted  for  {e)  ;  but  it  must  be 
possession  unequivocally  referable  to  the  contract,  and  of  such 
a  character  that  the  vendor  or  lessor  must  know,  or  must  be 
taken  to  know,  that  the  purchaser  or  lessee  claims  to  be  in 
possession  under  the  contract  (/). 

More  time  will,  as  a  rule,  be  allowed  when  the  defendant 
has  merely  tacitly  neglected  to  perform  the  agreement  and 
not  expressly  refused — as,  for  instance,  where  possession  has 
for  eighteen  years  been  solely  referable  to  a  contract  for  a 
lease  {g) . 


possession  and  given  themselves  out  as  sucn,  yet,  lamng  a 
full  legal  assignment,  the  lessor  cannot  maintain  an  action 
against  the  merely  equitable  assignees  in  respect  of  the  rents 
nor  can  they    and  covenants  ib)  ;  and  the  equitable  assignees  cannot  enforce 

enforce  option. 


[e)  Clarice  v.  3Ioore  (1845),  1  J.  & 
L.  723  ;  7  Ir.  Eq.  R.  515  CoUnj  v. 
Gadsden  (18G5),  34  Beav.  416. 

(/•)  Mills  V.  Eayicood  (1877),  G 
C.  b.  1P6. 

{g)  Shephcard  v.  Wallrr  (1875), 
L.  R.  20  Eq.  659  ;  44  L.  J.  Ch.  648. 


[a)  Walters  v.  Northern  Coal  Mining 
Co.  (1855),  5  De  M.  &  G.  629  ; 
25  L.  J.  Ch.  633  ;  2  Jur.  N.  S.  1  ; 
4  W.  R.  140;  questioning  Clavering 
V.  Westlexj  (1735),  3  P.  Wms.  402. 

[h)  Cox  V.  Bishop  (1857),  26  L.  J. 
Ch.  389;  8  De  G.  M.  &  G.  815, 
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an  option  given  by  the  lease  to  tlie  original  lessee  and  his 
"  assigns  "  (c). 

Where  a  tenant  has  entered  into  possession  under  an  agree-  Possession 
ment  for  a  lease  for  a  term  of  years,  the  same  not  amounting  ^nt^nol^^^ 
to  an  actual  lease,  he  is,  until  payment  of  rent,  merely  a  ^^^^{^j^^fg^^ 
tenant  at  will,  and  the  landlord  can  determine  the  tenancy 
at  any  time  by  notice,  without  giving  any  reason,  and  can 
peaceably  re-enter,  if  there  be  a  power  of  re-entry  {d) . 

On  paying  rent  the  occupier  will,  at  common  law,  be  tenant 
from  year  to  year  on  such  terms  of  the  agreement  as  are  not 
inconsistent  with  a  yearly  tenancy  (r/).    But  if  the  tenant  be  Possession 
in  possession  under  an  agreement  for  a  lease  of  which  the  f(JJ.ceable" 
Court  will  undoubtedly  grant  specific  performance,  then  he  is  agreement 
in  the  same  position  as  if  he  were  a  lessee  under  a  lease 
granted  in  the  terms  of  the  agreement ;  and  the  landlord  can 
in  such  circumstances  distrain,  even  for  minimum  rent  due  in 
advance,  if  there  be  a  clear  agreement  to  that  effect  (e).  But 
the  agreement  must  be  one  of  which  the  Court  would  order 
specific  performance  {d). 

Failing  a  lease  or  an  enforceable  agreement  for  a  lease  for  Failing  lease, 
a  term  of  years,  the  law  implies  a  tenancy  from  year  to  year,  tenancy  is 
where  there  has  been  occupation  and  payment  of  rent :  as  implied  from 
where  a  tenant  holds  over  after  the  expiry  of  his  tenancy,  or  anTpayment 
after  the  death  or  end  of  title  of  the  lessor  (/)  ;  or  where  a 


where  there  was  a  covenant  not  to 
assign  without  lessor's  consent,  and 
it  had  not  been  given. 

{c)  Friary  X.  Hirnjleton,  [1899]  1  Ch. 
86  ;  2  Ch.  261  ;  68  L.  J.  Ch.  13  ;  79 
L.  T.  4(15.  (This  case  was  reversed 
in  view  of  additional  facts  :  [1899]  2 
Ch.  261  ;  68  L.  J.  Ch.  622  ;  81  L.  T. 
101  ;  47  W.  R.  662.)  Walters  v. 
Northern  Coal  Co.  and  Cox  v.  Bishop 
were  decisions  of  Courts  of  Appeal ; 
and  it  is  doubtful  whether  the  opinion 
of  Malins,  V.-C,  in  Wright  v.  Pitt 
(1870),  12  Eq.  408;  40  L.  J.  Ch. 
558;  25  L.  T.  13  ;  20  W.  R.  27,  is 
sound  if  in  that  instance  there  was  a 
full  lease.  He  held  that  the  Court 
has  jurisdiction  to  order  an  account 
against  equitable  lessees  who  had 
adopted  a  lease  made  to  trustees  on 
their  behalf,  and  had  worked  the 

C. 


mines  thereunder.  But  W7'ight  v. 
Pitt  and  Clavering  v.  Westley  (1735), 
3  P.  Wms.  402,  may  possibly  be 
sustained  on  the  ground  that  they 
were  licences,  and  that  an  account  in 
equity  may  be  ordered  in  circum- 
stances where  an  action  for  rent 
cannot  be  maintained. 

[d)  Coatsivorth  v.  Johnson  (1S86), 
55  L.  J.  Q.  B.  220  ;  54  L.  T.  520  ; 
Manchester  Brevcery  Co.  v.  Coombs 
(1900),  82  L.  T.  347. 

{e)  Walsh  v.  Lonsdale  (1882),  21 
C.  D.  9;  52  L.  J.  Ch.  2  ;  46  L.  T. 
858;  31  W.  R.  109.  Since  the 
Judicature  Acts,  the  rules  of  equity 
prevail  over  those  of  the  strict  com- 
mon law,  where  the  two  conflict. 

(/)  Kelly  y.  Patterson  {\%1^),1j.'R. 
9  C.  P.  681  ;  43  L.  J.  C.  P.  320; 

S 
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person  takes  possession  under  an  agreement  to  purcliase 
which  is  not  proceeded  with,  it  being  agreed  that  the 
purchaser  should  pay  a  specified  yearly  sum  until  com- 
pletion ((]) .  But  mere  occupation  without  payment  of  rent 
will  not  constitute  a  tenancy  from  year  to  year  (Ji) ;  and  the 
implication  will  not  arise  if,  looking  at  all  the  circumstances, 
it  is  clear  that  the  parties  did  not  intend  the  occupation  or 
j)ayment  to  create  the  relationship  of  landlord  and  tenant,  as 
where  payments  are  made  under  a  collateral  liability  under 
which  there  was  or  is  the  right  to  have  possession  for  building 
on  it  (^). 

Surface  rights     A  right  to  sink  pits  in,  or  exercise  surface  powers  over, 
the  approval    Specified  lands,   even  though  subject  to   the  reasonable 
of  the  lessor."  approval  of  the  lessor,  is  an  interest,  in  favour  of  the  lessee, 
which  attaches  to  the  land  demised  to  him  with  regard  to  the 
minerals,  and  cannot  be  destroyed  by  the  lessor  or  persons  to 
whom  he  sells  such  surface  (/). 
Inspection  of      A  lessee  of  land  or  an  easement  is  not  entitled  as  of  right 
to  call  for  the  title  of  the  lessor  to  the  freehold  {k)  ;  nor  is  an 
assignee  of  a  term  of  years  entitled  as  of  right  to  call  for  the 
title  to  the  leasehold  reversion  (/) ;  but  he  is  bound  by  any 
defects  of  the  lessor's  title  [m)  ;  and  if  it  is  intended  to 
expend  money  in  works,  buildings,  improvements,  or  costly 
developments,  the  lessee  should  specially  stipulate  for  satis- 
faction as  to  the  title  of  the  lessor  or  assignor,  and  his  power 
to  grant  or  assign. 

The  lessee  or  assignee  is  at  liberty  to  raise  objections  to  the 
title  aliunde;  but,  except  as  to  specific  issues  that  may  be 
raised,  he  will  not  be  entitled  to  discovery,  of  title  deeds  {n). 


30  L.  T.  842  ;  Lougal  v.  McCarthy, 
[1893]  1  Q.  B.  736  ;  62  L.  J.  Q.  B. 
462  ;  68  L.  T.  699  ;  41  W.  R.  484  ; 
67  J.  P.  597. 

{g)  Saunders  v.  Miisgrave  (1826),  6 

B.  &  C.  524  ;  9  D.  &  R.  529  ;  5  L.  J. 
(0.  S.)  K.  B.  192  ;  30  R.  R.  414. 

(/i)  Doe  d,  Bingham  v.  Cartwright 
(1832),  3  B.  &  Aid.  326  ;  22  R.  R. 
413. 

{%)  Camden  [Marquis)  v.  Batterhury 
(1859),  7  C.  B.  N.  S.  864;  28  L.  J. 

C.  P.  335. 


{j)  Masters  and  G.  TV.  Railway^ 
[1901]  2  K.  B.  84;  70  L.  J.  K.  B. 
516;  84  L.  T.  515. 

{Jk)  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78),  s.  2. 

{V)  Conveyancing  Act,  1881  (44  &  45 
Vict.  c.  41),  s.  3. 

{in)  Clayton  or  Clayson  v.  Leech 
(1889),  41  C.  D.  103;  61  L.  T.  69  ; 
37  W.  R.  663. 

(«)  Jones  V.  Watts  (1890),  43  CD. 
574  ;  62  L.  T.  58,  471. 
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On  the  grant  of  a  snb-lease  the  intending  sub-lessee  is 
entitled  to  inspect  the  lessee's  title  (o). 

The  granting  of  a  lease  is  an  act  of  ownership  which  is  ^^^J^^^^'''® 
prima  facie  evidence  of  a  title  in  fee  of  the  grantor,  and  the  lessor  is' pre- 
law will  presume  that  persons  in  possession  of  land   or  j^^of^ggg^J,^ 
minerals  comprised  in  the  lease  are  in  possession  rightfully,  rightfully, 
and  are  therefore,  in  the  absence  of  other  proof  by  them, 
privy  to  the  term  {p) . 

The  taking  possession  of  a  mine  by  the  intended  lessee 
does  not  in  itself  constitute  acceptance  of  the  lessor's  title, 
for  it  is  necessary,  in  the  case  of  a  mine,  that  there  should  be 
immediate  possession,  as  the  property  is  running  out  {q) . 

A  tenant  cannot  dispute  the  title  of  the  landlord  who  let  Lessee  cannot 

T..,  .       ,  .  T  .  TT  .    dispute  title 

mm  into  possession  (r)  ;  and  an  assignee  or  underiessee  is  landlord 
estopped  by  the  document  w^hich  estops  the  person  from  whom  ^^^j^^^^®*' 
he  takes  (s)  ;  but  he  is  entitled  to  show  that  he  has  been  possession, 
turned  out  by  title  paramount  and  replaced  in  possession  by 
the  possessor  of  the  higher  title  (s),  or  that  the  title  of  his 
landlord  has  expired  {t) .    And  the  rule  is  only  in  favour  of 
the  individual  landlord  who  gave  the  possession  ;  for  the 
tenant  may  deny  the  title  of  a  person  claiming  to  be  assignee 
of  the  reversion,  by  showing  that  a  third  person  is  the  real 
assignee  of  the  reversion ;  though  it  is  not  enough  to  merely 
show  that  there  is  no  title  in  the  person  claiming  to  be  the 
reversioner  (?/) . 

To  perfect  his  title  a  lessee  for  years  must  enter  and  take  Only  interesse 
possession  {v) ;  for  although  he  or  his  assignee  may  maintain  ^u^jj  entry, 
ejectment  on  the  ground  that  the  legal  right  to  possession 
arises  before  entry,  yet  before  entry  the  lessee  cannot  maintain 
an  action  of  trespass  {iv),  nor  for  breach  of  covenant  for  quiet 
enjoyment,  nor  for  damages  {x), 

{o)  Gosling  v.  Wool/,  [1893]  1  Q.  B.  v.  Irving  (1860),  6  H.  &  N.  135  ;  29 

39;  68  L.  T.  89  ;  41  W.  R.  106.  L.  J.  Ex.  485;  3  L.  T.  335;  8 

(p)  Magdalen   Hospital  v.   Knotts  W.  R.  704. 
(1879),  4  App.  Gas.  324  ;  48  L.  J.         {t)  Bclancy  v.  Fox  (1857),  26  L.  J. 

Ch.  579  ;  40  L.  T.  466  ;  27  W.  R.  C.  P.  248  ;  2  C.  B.  N.  S.  768. 
602.  [y)  Carlton  v.  Bowcoch  (1884),  51 

[q)  Per  Romilly,  M.  R.,  Haywood  L.  T.  659. 
V.  Cope  (1858),  25  Beav.  140;  27         {v)  Ryan  y.  Clarke  {IWd),  U  Q.B. 

L.  J.  Ch.  468  ;  6  W.  R.  304.  73  ;  18  L.  J.  Q.  B.  267. 

(r)  Cooke  v.  Loxley  (1792),  5  T.  R.         {w)  Turner  v.  Cameron's  Coal  Co. 

4 ;  2  R.  R.  521.  (1851),  5  Ex.  932  ;  20  L.  J.  Ex.  71 

(s)  Taylor  v.  Needham   (1810),  2  (action  by  a  mortgagee) . 
Taunt.  278;  11R.R.572;  Cuthhertson        {x)  Wallis  v.  Hands,  [1893]  2  Ch. 
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Where  intend- 
ing lessee  in 
possession. 


Occupation 
by  servant. 


Whether 
writing  is 
lease,  or  only- 
agreement. 


Where  a  person  is  in  possession  of  a  mine,  and  an  action  is 
pending  for  specific  performance  of  an  agreement  to  take  a 
lease,  then,  notwithstanding  that  he  has  expended  moneys 
in  erecting  machinery,  and  has  a  counterclaim  against  the 
landlord,  the  Court  has  power,  before  trial  of  the  action,  to 
order  that  royalty,  at  a  rate  admitted  by  the  occupier  shall  be 
paid  into  Court,  without  giving  him  the  option  of  giving  up 
possession.  This  is  because  he  has  by  working  the  mine 
interfered  with  the  value  of  the  property  (x) . 

Where  a  person  is  permitted  to  occupy  premises  by  way  of 
reward  or  as  part  payment  for  his  services,  his  occupation  is 
that  of  tenant  (i/).  But  where  occupation  is  necessary  for  the 
performance  of  his  services,  the  occupation  is  that  of  a 
servant  (;:) . 

The  question  sometimes  arises  as  to  whether  a  particular 
writing  amounts  to  a  lease  or  only  an  agreement  for  a  lease. 
As  a  rule  this  depends  on  the  intention  of  the  parties,  regard 
being  had  to  the  words  of  the  instrument,  and  bearing  in 
mind  that,  generally  speaking,  mining  property  to  be  held  for 
a  long  term  of  years  peculiarly  requires  that  documents 
should  be  formal  (a) . 

The  miting  will  usually  amount  to  a  lease  if  there  be 
words  of  actual  demise,  and  if  there  be  actual  transfer  of 
possession  at  the  time,  or  an  agreement  for  immediately 
entering  into  possession,  and  provided  there  are  not  strong 
circumstances  of  inconvenience  in  construing  the  instrument 
as  a  lease  (b) . 


Mining  Leases. 

Nature  of  A  mining  lease  may  be  regarded  as  conferring  a  right  to 

mining  leases,  ^q^^  ^nd  carry  away  specified  minerals,  subject  to  certain 


75  ;  62  L.  J.  Ch.  586  ;  68  L.  T.  428  ; 
41  W.  R.  471. 

(x)  Leivis  V.  James  (1886),  32  C.  D. 
326  ;  56  L.  J.  Ch.  163  ;  54  L.  T. 
260  ;  34  W.  R.  619. 

(?/)  See  Marsh  v.  Estcourt  (1890), 
24  Q.  B.  D.  147. 

(z)  Fox  V.  Balby  (1874),  L.  R.  10 
C.  P.  285  ;  44  L.  J.  C.  P.  42  ;  31 
L.  T.  478  ;  Maijhew  v.  Settle  (1854), 


4  El.  &  Bl.  347  ;  24  L.  J.  Q.  B.  54  ; 
1  Jur.  N.  S.  303  ;  3  W.  R.  108. 

(fl)  Per  Erie,  J. ,  in  Doe  d.  Morgan 
V.  Morgan  (1844),  14  L.  J.  C.  P.  5,  9. 

(b)  lb.  per  curiam.  And  see  Jones 
V.  Reynolds  (1841),  1  Q.  B.  506  ;  10 
L.  J.  Q.  B.  193;  Doe  d.  Foicell  v. 
Scott  (1840),  8  Scott,  N.  R.  687;  7 
M.  &  a.  980. 
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payments  that  partake  of  the  natui-e  of  a  rent,  and  to  con- 
ditions as  to  the  extent,  duration,  continuance  and  deter- 
mination of  the  tenancy. 

It  difiers  from  a  lease  of  land  for  agricultural  or  building 
purposes,  in  that  under  those  leases  the  property  let  is,  at  the 
end  of  the  term,  delivered  up  intact,  without  diminution  in 
quantity  or  value.  A  mining  lease  contemplates  that  part  of 
the  inheritance  will  be  carried  away. 

Mines  are  usually  worked  by  lessees,  though,  in  exceptional 
cases,  absolute  proprietors  work  their  own  minerals.  Leases 
are  preferred  to  purchases  because  of  uncertainty  as  to  the 
quantity  of  minerals  within  the  area,  uncertainty  as  to  the 
rate  of  working,  and  unwillingness  to  pay  down  a  large  sum 
of  purchase-money  at  the  outset.  In  many  cases  the  fixed 
yearly  rent  payable  under  a  mining  lease  does  not  exceed 
interest  at  the  usual  rate  upon  the  sum  which  would  have 
been  payable  as  purchase-money  (c). 

What  is  in  form  a  mineral  lease  is  really  a  sale  out  and  out 
of  a  portion  of  the  land,  in  consideration  of  certain  payments 
spread  over  a  number  of  years  (d) . 


Liberties. 

Sometimes  coal  is  acquired  for  the  purpose  of  affording  Libeeties: 
support,  or  forming  a  barrier,  or  merely  to  be  locked  up  so  as 
to  prevent  a  rival  from  working  it. 

In  order  to  get  rid  of  the  question  whether  unopened  mines  To  get  and 
or  unworked  minerals  may  be  worked,  it  is  desirable  that  minerals!*^ 
express  liberties  should  be  clearly  given,  empowering  the 
lessee  and  his  workmen  and  others  authorised  by  him  to 
search  for,  w^ork,  get,  remove,  carry  away,  and  dispose  of  the 
minerals.  These  liberties  usually  follow  the  parcels  or 
description  of  the  property  demised. 

The  word  "  liberty  "  imports  that  it  is  a  privilege  to  be 
exercised  over  another  manh  estate.  A  man's  right  of  domi- 
nion over  his  own  estate  is  never  called  a  liberty  (e) . 

(c)  As  to  parties  to  a  mining  lease,         (d)  Gowan  v.  Christie  (1873),  L.  R. 

see  Chap.   II.,   ante.     As  to  the  2  H.  L.  Sc.  273. 
parcels  or  description  of  what  is         {e)  Bourne  v.    Taylor   (1808),  10 

demised,  see  p.  224,  ante.  East,  188,  204. 
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"  All  or  any 
of  the  mines ' 
is  read  dis- 
tributively. 


Won.' 


Lessee  has 
power  to  sink 
pit  unless 
prohibited, 


but  desirable 
to  take 
express 
power. 


To  ensiire 
that  pits  on 
lessor's  land 
shall  be  iised, 
clear  stipu- 
lation is 
necessary. 


Instroke. 


The  express  grant  of  a  special  liberty  will  not  narrow 
or  control  a  more  general  necessary  liberty  shown  by  the 
deed  to  have  been  intended  or  contemplated  ( g) . 

When  the  liberties  give  power  to  win  and  work  "  all  and 
every  or  cuuj  of  the  mines,"  that  will  (in  the  absence  of  words 
to  the  contrary)  be  read  distributively,  so  as  to  put  each  seam 
on  a  sej)arate  footing 

A  coalfield  is  "  won  "  when  full  practicable  access  is  given 
to  the  coal-hewers  so  that  they  may  enter  on  the  practical 
work  of  getting  the  coal  («). 

As  a  grant  of  minerals  carries  with  it  all  means  necessary 
for  getting  them,  the  grantee  or  lessee  can  sink  a  pit,  in  the 
overlying  lands,  for  the  purpose  of  working  the  minerals 
unless  he  is  precluded  from  doing  so  by  words  restricting  him 
to  underground  operations  only,  or  other  clear  stipulation. 
Where  it  is  intended  to  sink  a  pit  it  is  usual  and  desirable 
to  take  express  liberty  to  sink  pits  and  shafts  in  some  defined 
part  of  the  surface,  or  in  some  situation  to  be  approved  of  by 
the  owner  of  the  surface,  or  settled  by  arbitration.  An 
express  grant  of  such  a  liberty  shows  that  the  intention  is 
not  merely  to  lock  up  the  minerals  or  to  ensure  that  they 
shall  be  left  unworked. 

The  area  to  be  demised  may  be  so  great  in  extent,  or  so 
situate,  that  it  is  pecuniarily  important  to  the  lessor  that  the 
minerals  should  be  exclusively  drawn  to  bank  through  a  pit 
sunk  in  his  land.  After  the  demised  coal  has  been  worked, 
the  pit  and  roadways  may  possibly  prove  a  source  of  income 
from  wayleave  rent  for  coal  from  other  estates.  To  ensure 
that  all  the  demised  minerals  shall  be  brought  through  a  pit 
in  the  lessor's  land,  clear  and  precise  stipulations  are  neces- 
sary; for  the  lessee  will  not  otherwise  be  deprived  of  his 
implied  right  of  instroke,  or  carrying  away  through  other 
mines. 

Numerous  references  in  a  lease  to  "pits"  or  shafts"  in 
the  demised  lands,  not  coupled  with  prohibition  of  instroke, 


{g)  Hodgson  v.  Field  (180G),  7  East, 
613  ;  3  Smith,  538  ;  8  R.  E.  701  ; 
Cardigan  v.  Armitage  (1823),  2  B.  & 
C.  197;  3  D.  &  R.  414;  26  R.  R. 
313 

{ii)  Elliot  V.  Rolceby  (1881),  7  App. 


Cas.  43  ;  51  L.  J.  Ch.  249  ;  45  L.  T. 
769  ;  30  W.  R.  249. 

(i)  Per  curiam,  Eokeby  v.  Elliot 
(1879),  13  C.  D.  277  ;  49  L.  J.  Ch. 
163 ;  41  L.  T.  537. 

{k)  See  pp.  118  et  seq.,  ante. 
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or  stipulation  for  all  the  minerals  to  be  brouglit  to  surface 
through  such  pits  or  shafts,  will  not  preclude  the  right  of 
instroke  into  and  through  the  adjoining  mine.  May"  draw 
through  demised  pits  is  not  equivalent  to  "  must "  (/). 

Where,  however,  the  minerals  can  he  worked  from  and  to  Underground 
a  pit  or  shaft  on  land  not  belonging  to  the  person  demising  oSy?^^^^^ 
the  minerals,  and  it  is  desired  that  no  pit  should  be  sunk  on 
the  surface  overlying  the  minerals  dealt  with,  it  is  necessary 
and  usual  to  provide  expressly  that  the  working  and  getting 
shall  be  "  by  underground  operations  only,"  or  "  without 
entering  upon  the  surface,"  or  to  that  effect. 

Wayleave,  properly  speaking,  means  liberty  to  make  and  Wayleaves. 
use,  or  to  use,  a  road  or  way.  It  imports  the  leave  or  per- 
mission of  the  owner  of  the  property  through,  under,  or  over 
which  passage  is  required,  and  is  the  term  usually  applied  to 
roads  or  ways  for  the  passage  of  minerals  or  for  other  mining 
purposes. 

As  a  rule,  no  wayleave  rent  is  charged  for  the  passage  of 
the  demised  or  home  minerals,  and  where  a  lessee  is  firm  and 
has  no  competition  to  deal' with  when  negotiating  his  lease, 
he  can  often  secure  exemption  from  any  wayleave  rent  what- 
ever, especially  if  the  mineral  demised  is  of  limited  area,  and 
not  so  large  as  to  admit  of  being  worked  by  a  pit  to  itself. 

Where  mineral  is  in  such  a  position  that  it  cannot  be  got 
except  on  payment  of  a  wayleave  rent,  then  the  royalty  for 
the  mineral  to  be  carried  is,  in  general,  proportionately 
reduced  :  the  lessee  stipulates  with  lessors  whose  mineral  can 
only  be  worked  by  means  of  a  wayleave  that  their  royalty 
shall  be  smaller  because  he  has,  in  addition,  to  pay  wayleave 
rent  to  the  owner  through  whose  lands  it  must  be  carried  (m) . 

In  cases  where  the  lessor  is  only  tenant  for  life,  and  it  is 
of  importance  that  the  mine  should  be  vigorously  worked  so 
as  to  bring  in  revenue,  a  wayleave  rent  is  often  insisted  upon, 
so  as  to  discourage  the  getting  of  foreign  coal,  the  earlier 
working  of  which  might  delay  payment  of  the  home  mineral. 

A  wayleave  rent  is  charged  only  upon  coal  and  ironstone, 
and  not  upon  rubbish  or  materials. 


{1}  Janies  v.  Cochrane  (1853),  8  Ex. 
656 ;  22  L.  J.  Ex.  201  ;  1  W.  E. 
232. 


(m)  Mining  Royalties  Report  I., 
221  (Government  Paper  C.  6195  of 
1890),  v.,  8  (C.  6980  of  1893). 
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Underground 
way-leaves. 


Surface 
way-leaves. 


Shaft  rent. 


*'  Instroke," 
or  carr  y  Id  g- 
demised 
minerals  to 
pit  in  adjoin- 
ing lands  is 
implied. 


The  payment  in  respect  of  underground  wayleaves  usually 
takes  the  form  of  a  charge  per  ton  carried,  or  is  calculated 
upon  the  acreage  area  of  the  mineral  carried ;  but  in  some 
districts  it  is  a  fixed  annual  rent  irrespective  of  the  quantity 
carried,  and  in  rare  cases  it  is  fixed  on  the  sliding  scale 
principle. 

In  computing  the  payment  to  be  made,  there  should  be 
taken  into  account  the  disadvantages  sustained  by  the  lessor 
on  account  of  loss  of  mineral,  or  from  leaving  mineral  un- 
worked,  whether  for  a  time  or  permanently,  in  consequence 
of  the  roadways  having  to  be  preserved  so  as  to  give  the 
required  access. 

Surface  wayleaves  are  obtained  by  agreement  with  the 
proprietors  of  the  surface,  by  purchase  of  the  land  required, 
or  by  payment  of  a  fixed  annual  rent,  but  more  generally  by 
the  payment  of  a  charge  on  the  quantity  of  mineral  carried. 

Wayleave  rent  is  generally  mixed  up  with  shaft  rent,  and 
the  two  are  frequently  charged  together  in  one  sum ;  some- 
times they  are  charged  separately ;  and  sometimes  wayleave 
rent  is  alone  charged. 

The  grantee  or  lessee  endeavours  to  get  wayleave  allowed 
for  foreign  coal,  either  without  payment  at  any  time,  or  without 
payment  so  long  as  minimum  rent  is  payable  for  minerals 
demised,  or  at  a  low  rate  per  ton  or  per  acre  {o) . 

Failing  the  grant  of  liberty  to  bring  minerals  worked  out 
of  other  lands,  through  the  mine  granted  or  demised,  the 
owner  can  get  an  injunction  to  restrain  such  carrying,  and 
damages  in  the  nature  of  wayleave  rent  for  minerals  hereto- 
fore conveyed  (o) . 

In  the  absence  of  a  clear  provision  to  the  contrary,  and 
although  there  is  no  express  power  to  do  so,  a  mine-owner  or 
lessee  may,  so  long  as  he  works  properly,  get  the  coal  by  instroke 
(which  is  the  right  of  taking  "  home "  minerals  to  bank 
through  a  "  foreign  "  pit — i.e.,  drawing  minerals  to  the  surface 
at  a  pit  or  shaft  situate  on  land  not  belonging  to  the  grantor 
or  lessor  of  the  minerals,  but  on  adjoining  lands),  or  by  any 
other  lawful  means :  there  is  no  obligation  to  draw  the 
minerals  to  the  surface  through  a  pit  or  roadway  situate 


(o)  Mining  Royalties  Report  I.,  p.  221  (Government  Paper  C.  6195  of  1890). 
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on  the  land  of  the  person  who  grants  or  demises  the 
minerals  {p). 

One  reason  for  this  is  because  the  owner  or  lessee  of  an 
open  mine  frequently  acquires  additional  minerals  which  he 
would  not  trouble  with  at  all,  unless  he  could  draw  the 
produce  to  the  surface  through  and  by  means  of  an  existing 
pit  and  roadway  situate  on  the  land  adjoining.  This  state 
of  things  frequently  benefits  the  owners  of  small  or  detached 
areas  of  mineral,  which  would  otherwise  be  left  unworked  on 
the  ground  of  expense. 

In  the  absence  of  a  liberty  or  provision  to  this  effect,  which  ''Outstroke" 
should  always  be  stipulated  for  and  be  clearly  specified  in  the  forTxtraneous 
instrument,  the  grantee  or  lessee  of  a  mine  is  not  entitled  to  j^^^i^^Jj  ^^^^ 
get  minerals  by  outstroJxe,  which  is  the  right  of  bringing  given. 
"  foreign  "  minerals  thi'ough  a  "  home  "  pit,  i.e.,  of  drawing 
to  the  surface,  through  a  pit  or  shaft  situate  in  lands  belong- 
ing to  the  proprietor  of  the  minerals  granted,  minerals  from 
adjoining  mines  belonging  to  another  proprietor  {q). 

The  circumstances  which  give  rise  to  a  way  of  necessity  do 
not  exist,  for  instead  of  egress  through  the  adjoining  mine 
being  the  only  way  out,  the  grantee  or  lessee  can  (unless  he 
has  limited  himseK  to  underground  operations)  conceivably 
draw  to  the  surface  overlying  the  minerals  in  question ;  that 
is  to  say,  his  way  of  necessity  would  not  be  through  adjoin- 
ing mines  of  another  owner,  but  tlirough  the  surface  of  the 
very  land  in  which  the  minerals  are  contained. 

Where  a  lessee  covenants  not  to  work  or  carry  foreign  injunction, 
minerals  tlirough  or  over  the  demised  mine,  the  Court  will 
restrain  him  by  injunction  from  doing  so  (r). 

A  mining  lease,  granted  pursuant  to  a  power  to  lease  mines 
and  minerals,  can  lawfully  authorise  wayleave  for  minerals 
from  lands  of  other  proprietors  (s). 

If  it  is  desired  to  make  brichs  on  the  demised  surface,  power  Brick  making, 
should  be  taken  for  this  purpose,  including  power  to  use 
foreign  as  well  as  home-found  clay,  otherwise  brick  making 


[p)  Whalley  v.  Ramage  (1862),  10 
W.R.  315;  Lewis y.  Fotherffill  {\869), 
L.  R.  5  Ch.  103,  106,  109,  111;  James 
V.  Cochrane  (1853),  8  Exch.  556  ;  22 
L.  J.  Ex.  201 ;  1  W.  R.  232. 


[q)  See  p.  453  et  seq.,  post. 

[r)  MexhoroiKjh  {Earl)  v.  Bower 
(1843),  7  Beav.  127. 

(s)  Jegon  v.  Vivian  (1865),  1  L.  R. 
C.  P.  1  ;  35  L.  J.  C.  P.  73,  87. 
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Bo)id  fide 
exercise  of 
legal  power 
overridiug' 
subsequent 
grant. 


Building 
cottages. 


by  means  of  foreign  clay  will  infringe  a  covenant  against 
unnecessary  or  excessive  user  of  the  surface  {t). 

In  a  case  where  lessees  of  mines  were  empowered  to  use  the 
surface  of  the  overlying  lands,  for  making  tramways,  and  other 
purposes,  (which  land  they  were  to  fence  off,)  and  competitors 
subsequently  took  a  lease  of  a  portion  of  such  lands,  where- 
upon the  earlier  lessees  gave  notice  that  they  required  it  for 
continuing  a  siding,  and,  by  fencing,  prevented  the  later  lessees 
from  obtaining  access  to  a  railway,  it  was  held  that  as  the 
earlier  lessees  were  exercising  a  legal  power,  it  devolved  upon 
the  later  lessees  to  prove  want  of  bona  fides,  as  that  the  land 
had  been  fenced  fraudulently,  or  merely  for  the  purpose  of 
excluding  the  later  lessees.  Even  if  the  earlier  lessees  did 
not  immediately  need  further  accommodation,  they  were 
entitled  to  look  forward  to  their  prospective  wants  as  railway 
companies  are  (ii). 

Digging  clay,  and  building  cottages  for  workmen,  are  not 
in  excess  of  a  power  to  lease  coal  mines,  together  with  all 
such  powers,  authorities,  accommodations,  &c.,  as  shall  be 
necessary  or  usual  for  working,  &c.,  the  coals  {v). 


Exceptions. 

Exceptions.  Unless  all  minerals  are  included  in  the  lease,  it  is  usual  to 
except  from  it  all  mines  and  minerals  other  than  the  seam  or 
seams  demised,  with  the  right  to  work  and  remove  the  same 
(without  liability  to  leave  support  for  the  demised  seams) ; 
also  the  right  to  sink  pits  or  shafts  through  any  parts  of  the 
demised  seams  other  than  main  roads,  the  mineral  gotten  in 
such  sinking,  and  required  for  the  support  of  the  pit  or  shaft, 
being  also  excepted  from  the  lease.  This  exception  is  in- 
variably qu.alified  by  a  proviso  entitling  the  lessee  to  com- 
pensation for  damage  caused  to  his  pits,  shafts,  levels,  roads, 
works  or  buildings,  or  compensation  for  damage  caused  to 
him  in  the  exercise  of  the  excepted  rights. 

{t)  Newton  v.  Node  (1880),  43  L.  T.  (v)  Morns  v.  Rhydydefed  Colliery 

197  (injunction  granted).  Co.  (1858),  3  H.  &  N.  885  ;  28  L.  J. 

(«)  James  V.  Lovel  (1887),  56  L.  T.  Ex.  118  ;  5  Jur.  N.  S.  339  ;  7  W.  R. 

739;  35  W.  R.  626.  95. 
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Sometimes  the  lease  contains  an  exception  of  coal  for  tlie 
support  of  buildings  ;  but  this  is  not  absolutely  essential  if 
there  be  provision  for  leaving  such  coal  unworkecl.  Occa- 
sionally, the  lessor  stipulates  for  the  power  to  except  from  the 
lease  such  coal  as  he  may  require  to  be  left  for  the  support  of 
land  sold,  or  leased  for  building  purposes.  It  is  only  reasonable 
that  this  should  be  properly  guarded  in  the  lessee's  interest. 

When  anything  is  excepted,  all  things  depending  on  it, 
and  necessary  for  the  obtaining  it,  are  excepted  also ;  as,  the 
right  to  sink  shafts,  or  to  make  and  use  a  road  to  get  the 
minerals  {w). 

An  exception  or  reservation  of  an  easement  in  favour  of 
the  landlord  is,  in  fact,  a  re-grant  from  the  tenant  {x). 

Where  the  owner  in  fee  simple,  of  land  and  minerals,  Bight  retained 
excepts  or  reserves  "  the  liberty  of  working  the  coal  and  owner  irT*^ 
other  minerals "  therein,  that  operates  as  an  exception  or  ^^^ose  favour 

'  .    ■»■  .     ^  minerals  are 

retention  of  the  whole  estate  in  the  coal  and  minerals,  and  excepted, 
not  as  a  mere  licence  to  work  the  same.    Any  privileges  as 
to  the  means  of  getting  and  enjoying  do  not  cut  down  the 
ownership  which  he  had  before,  but  are  superadded  (y) . 

In  order  that  an  exception  of  the  entire  interest  may  be  How  ex- 
constituted,  the  liberty  must  be  available  for  all  persons  shouS^be 
having  the  legal  estate  and  the  beneficial  ownership  in  the  f^'^med. 
property,  and  not  merely  for  the  mortgagor  or  beneficiary 
himself  (if  the  property  be  in  mortgage  or  held  on  trust)  (s), 
or  the  donees  of  a  general  power  of  appointment  {a) .  Where, 
as  is  usually  the  case,  it  is  intended  that  the  exception  shall 
go  with  the  remainder  of  the  estate  or  property,  the  best 
course  is  to  let  it  be  a  mere  exception  without  stating  to 
whom  (a) . 

Exceptions  in  favour  of  the  lessor  should  be  clearly  stated, 
though  the  Court  will  look  at  the  instrument  as  a  whole  and 
establish  an  exception  if  the  manifest  intention  of  the  parties 

[w)  Shep.  Touch.  100 ;  Cardiff  an  (y)  Hamilton  {Duke)  v.  Dunlop 
V.  Armitaffe  (1823),  2  B.  &  C.  207  ;  3  (1885),  10  App.  Cas.  813,  820  (H.  L. 
D.  &  R.  414  ;  26  R.  R.  313  ;  Frond  Sc.) 
V.  Bates,  34  L.  J.  Ch.  406;  11  Jur 
N.  S.  441  ;  13  L.  T.  61  ;  6  N.  R.  92. 


(z)  Chctham  v.  Williamson  (1804), 


Seep,  lis;  a.^..'    *      '  '    '     *  4  East,  469. 

(4  Durham   Rail.  Co.  v.  Walker  (a)  Sutherland  v.  Jleathcote,  [1892] 

(1842),  2  Q.  B.  940  ;  11  L.  J.  Ex.  1  Ch.  475;  61  L.  J.  Ch.  248  ;  66 

442.  L.  T.  210. 
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Dealings  with  Mines  and  Minerals. 


Lessor  should 
take  power  to 
let  down  the 
demised  mine. 


Pillars. 


How  ex- 
ception in 
favour  of 
lessor  con- 
strued. 


is  shown  by  the  instrument.  Thus,  where  lessors  let  the 
coal  under  the  X.-cum-Y.  estate,  with  liberty  to  work  the  coal 
and  other  minerals  in,  upon,  or  under  that  estate,  and  to 
make  levels,  tunnels,  and  spoil  banks  into,  upon,  about,  or 
under  the  said  mines  and  works,  lands,  and  premises,  except 
in  or  upon  the  mansion  house  and  grounds  called  Y.,  forming 
part  of  the  X.-cum-Y.  estate,  and  later  parts  of  the  deed  showed 
an  intention  that  the  mansion  house  (Y.)  should  be  sup- 
ported, it  was  held  (1)  that  the  lessees  were  not  entitled  to 
remove  coal  required  for  the  support  of  the  mansion  and 
grounds  (Y.),  and  an  injunction  was  granted  to  restrain 
them  from  doing  so  ;  and  (2)  that  the  demise  amounted  to  a 
lease  of  the  whole  of  the  coal  in  the  X.-cum-Y.  estate,  including 
that  under  Y.,  so  that  the  lessors  could  not  let  any  part  of  it 
to  anyone  else,  but  that  the  lessee  was  prohibited  from 
working  coal  required  for  the  support  of  the  house  and 
grounds  (Y.)  (b). 

While  it  is  right  to  stipulate  that  the  lessee  shall  have 
compensation  made  for  damage  caused  to  his  works  by  the 
exercise  of  excepted  rights  of  working,  it  is  desirable  that  the 
exception  of  non-demised  minerals  should  expressly  reserve  a 
right  to  work  and  remove  all  the  non-demised  minerals, 
otherwise  the  lessor  may  be  liable  to  an  injunction  restraining 
him  from  working  the  excepted  minerals  in  such  a  way  as  to 
interfere  with  the  lessee  of  the  demised  seam  getting  his  coal 
with  full  advantage  and  profit  (c) . 

Where,  in  the  grant  of  powers  of  working,  there  are  the 
words  cvcejot  and  subject  as  hereinbefore  and  hereinafter  is 
mentioned^^  it  will  be  taken  that  pillars  covenanted  not  to  be 
worked  without  consent  are  excepted  from  the  lease  id)  ;  and 
exceptions,  set  out  in  another  deed  recited  in  the  grant  or 
lease,  may  be  incorporated  by  reference  where  the  words  are 
clear  (r/). 

Where  liberty  is  reserved  to  the  lessor  to  search  for  mines, 
and  if  any  are  found  then  to  hold,  say,  200  or  300  acres 


{h)  Bugdule  v.  Robertson  (1857),  3 
Kay  &  J.  695  ;  30  L.  T.  O.  S.  52  ; 
3  Jur.  N.  S.  687.  "  Levels "  are 
purely  underground  works,  and 
"tunnels"  are  chiefly  constructed 
underground  {ib.). 


{e)  Shaw  v.  Stenton  (1858),  2  H.  & 
N.  858  ;  27  L.  J.  Ex.  253. 

{d)  Mostyn  v.  Lancaster  (1883),  51 
L.  J.  Ch.  696;  48  L.  T.  715  ;  31 
W.  R.  3. 
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adjoining  the  mines,  making  an  abatement  from  the  rent  in 
respect  of  lands  resumed,  the  landlord  must  take  the  specified 
quantity  in  one  place  and  at  one  time,  not  part  here  and  part 
there  ;  the  Court  will  not  enter  into  the  consideration  whether 
mines  actually  discovered  can  be  profitably  worked  or  not, 
though,  if  only  colourably  worked,  the  Court  will  interfere ; 
the  landlord  will  be  entitled  to  hold  the  lands  for  the  whole 
term  granted  by  the  lease,  and  not  merely  during  the  existence 
of  the  mines,  and  the  abatement  of  rent  will  be  in  proportion 
to  the  quantity  of  land  resumed,  irrespective  of  quality  (e). 

If  a  lessor  wishes  to  reserve  rights  in  derogation  of  his  An  exception 
grant  he  must  do  so  in  plain  terms ;  thus,  where  a  conveyance  construed  as 
of  a  messuage,  buildings,  homestead  and  lands  contained  an  against  the 
exception  of  all  mines  therein,  with  liberty  to  sink  for  getting  Tessor. 
all  such  coal,  and  to  erect  surface  works  "  except  as  to  such 
lands  as  lie  within  150  yards  of  the  said  messuage  and  building, 
and  except  any  homestead,"  it  was  held  that  the  qualification 
was  annexed  only  to  the  surface  power,  and  that  the  seller 
could  not  sink  pits  or  erect  engines  within  150  yards  of  the 
messuage  or  buildings  or  within  the  homestead  (/). 

If  the  exception  in  favour  of  the  lessor  is  qualified  by  the 
words  "  provided  always  that  in  exercising  such  powers  and 
privileges  the  working  of  the  coal  hereby  demised  shall  not 
be  prevented  or  unnecessarily  interfered  with,"  the  Coui^t  will 
not  consider  that  to  be  sufficiently  definite,  and  will  grant 
the  lessee  an  injunction,  if  he  can  prove  that  the  operations 
threatened  by  the  lessor  will  probably  affect  the  security  of 
the  mine,  such  as  working  a  lower  seam  under  a  barrier  left 
against  water  {g) . 

An  express  grant  of  lands  and  all  the  streams  of  water  in  An  express 
certain  specified  closes,  will  prevail  over  an  exception  of  fyer  an^^^^^^^ 
mines  and  all  streams  of  water  other  than  those  granted,  so  exception, 
as  to  prevent  the  lessor  or  his  mining  lessees  cutting  o:ff 
springs  or  wells  in  the  specified  closes,  the  streams  in  which 
are  expressly  granted  (h) . 


(e)  Croker  v.  Orpen  (1846),  3  Jones 
&  Latouche,  589  ;  9  Ir.  Eq.  K.  563, 
Sugden,  L.  C. 

(/)  Howler  V.  TFooUei/  (1812),  15 
East,  444. 


(ff)  Mtmdtjv.  Rutland  {Lulce)  (1883), 
23  C.  D.  81  ;  31  W.  R.  510. 

{h)  Whitehead  v.  Parks  (1858),  2 
H.  &  N.  870  ;  27  L.  J.  Ex.  169. 
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Dealings  with  Mines  and  Minerals. 


Pre -historic 
chattel. 


Building  site. 


Earlier  leases 


When  a  grant  contains  an  exception  of  all  mines  and 
minerals  under  the  land,  accompanied  by  words  giving  liberty 
to  drain,  get  and  dispose  of  the  minerals,  without  damaging 
the  surface,  the  latter  liberty  does  not  limit  the  excepted 
substances  to  those  which  can  be  worked  to  market  profit  at 
the  time.  "  Minerals  "  are  substances  which  have  a  use  and 
a  value  of  their  own  independent  of  and  separable  from  the 
rest  of  the  soil  (^) . 

Under  a  lease  of  land  excepting  mines  and  minerals,  a 
pre-historic  boat  belongs  to  the  lessor,  though  he  was  ignorant 
of  its  existence  on  the  land  at  the  time  of  granting  the 
lease  {k) . 

The  person  holding  a  building  lease  containing  an  exception 
of  minerals,  can  dig  foundations  for  buildings  about  to  be 
erected,  and  dispose  of  the  materials  excavated,  but  has  no 
right  to  dig  for  improving  the  surface  as  a  building  site  (/). 

It  is  desirable,  from  the  point  of  view  of  a  lessor,  that  the 
lessee  of  one  specific  seam  should  be  made  aware  of  the 
existence  of  earlier  leases,  or  grants  of  higher  or  lower  seams, 
in  the  same  lands.  This  will  put  the  lessee  upon  inquiry  as 
to  the  rights  of  the  persons  entitled  to  the  other  seams,  and 
virtually  make  his  lease  be  subject  to  such  rights. 

Where  earlier  lessees  have  works  or  rights  which  may  be 
damaged  or  prejudicially  affected  by  the  operations  in  the 
demised  mine,  it  is  necessary  and  proper  for  the  new  lessee 
to  have  power  granted  to  him  to  leave  pillars,  &c.  for  the 
purpose  of  preventing  damage  to  the  shafts,  main  roads  and 
water  levels  or  barriers  of  the  earlier  lessees. 

A  later  lease  cannot  derogate  from  the  rights  conferred  by 
an  earlier  one ;  thus,  where  a  lease  of  certain  strata  provided 
that  nothing  thereby  granted  should  injure  the  rights  of 
earlier  lessees  of  another  stratum,  it  was  held  that  the 
subsequent  lessees  could  not  work  away  pillars  of  coal  so  as 
to  render  it  impossible  for  the  earlier  lessees  to  get  what  was 
demised  to  them  (m),  or  so  as  to  drown  the  mine  first  demised, 


(i)  Johmtone  v.  Crompton,  [1899]  L.  T.  831  ;  35  W.  R.  192. 

2  Ch.  190  :  68  L.  J.  Ch.  559 ;  81  (l)  Jtobinson  v.  Milne  (1884),  53 

L.  T.  165  ;  47  W.  R.  604.  L.  J.  Ch.  1070. 

(k)  Ehvcs  V.  Brigg  Gas  Co.  (1886),  {m)  Glasgow  {Earl)  v.  Hurlct  Alum 

33  C.  D.  662  ;  55  L.  J.  Ch.  734 ;  55  Co.  (1850),  3  H.  L.  C.  25. 
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in  a  case  where  the  working  of  the  first  demised  mine  was 
not  to  be  prevented  or  unnecessarily  interfered  with  {n) . 

Where  an  exception  stipulates  that  the  lessor  shall  make  Recovery  of 
compensation  for  damage  caused  in  working  the  excepted 
mines,  it  is  not  essential  that  the  lessee  of  the  mines  should 
be  joined  in  an  action  for  damages  (o). 

It  is  not  unusual  for  a  deed  excepting  mines  to  provide  Compensation 
that  compensation  shall  be  made  (not  by  the  grantor  but) 
by  the  person,  persons  or  company  by  whose  acts  or  omissions 
the  damage  (if  any)  shall  be  caused. 

Term. 

In  England  and  Wales  the  length  of  coal  leases  is  usually  Habendum  : 
from  21  to  63  years,  but  in  some  cases  it  extends  to  99  J^tranted^ 
years  {p).  The  term  varies  according  to  the  leasing  power 
of  the  lessor,  the  area,  and  the  number  of  seams  let  {q) .  In 
some  districts  houses  for  workmen  have  to  be  built  on  land  let 
along  with  the  minerals,  and  in  many  districts  pits  are  being 
sunk  deeper  and  cost  more  to  sink.  In  order  to  enable  the 
lessee  to  recoup  his  expenditure,  and  to  save  him  from  having 
to  hasten  the  working  out  of  minerals  for  which  minimum 
rents  representing  the  total  value  may  possibly  have  been 
paid  before  working,  it  is  very  desirable  that  the  term  should 
be  as  long  as  possible.  But,  as  the  locking-up  of  the 
minerals  and  their  not  being  worked  within  a  reasonable 
time  would  be  unfair  to  the  lessor,  it  is  proper  that  an 
adequate  minimum  rent  should  be  fixed. 

The  mine- owner  can  generally  calculate  how  long  it  will 
be  before  he  will  be  in  a  position  to  work  the  minerals 
proposed  to  be  leased. 

A  lease  must  either  expressly,  or  by  reasonable  inference  (r).  Date  of  com- 
show  with  certainty  the  commencement  of  the  term  to  be  must^ 
held,  and  ought  to  show  its  duration.    No  interest  passes,  and  stated, 
no  liability  attaches  in  respect  of  breaches  of  covenant  made, 
before  the  day  fixed  for  commencement  of  the  term  (.s) . 

(n)  Mundy  v.  Rutland  (ISSS^i,  23  (<?)  Mining- Royalties  Report  V.,  3 

C.  D.  81 ;  31  W.  R.  510.         '  (Government  Paper  C.  6980  of  1893). 

(o)  Greene  v.  Foole  (1733),  5  Bro.  (r)  Knmphery  v,  Comjheare  (1899), 

P.  C.  504.  80  L.  T.  40. 

{p)  Mining  Royalties  Report  I.,  {s)  Jervis  v.  Tomkinson  (1856),  26 

199,  211  (Government  Paper  C.  6195  L.  J.  Ex.  41  ;  1  H.  &  N.  195;  4 

of  1890).  W.  R.  683. 


^"2  Dealings  with  Mines  and  Minerals. 

If  no  date  is  named  for  commencement  and  tlie  lease  is 
under  seal,  or  clearly  shows  the  intention  to  make  a  present 
and  immediate  demise,  it  runs  from  the  date  of  the  in- 
strument if  dated,  or  from  the  delivery  of  the  deed  (t) ,  or 
from  the  day  of  entry  if  there  is  only  a  verbal  letting  {t()  ; 
but  a  dated  agreement  to  grant  a  lease  in  the  future,  not 
stating  the  day  on  which  the  term  is  to  begin,  cannot  be 
enforced  (v) .  Where  there  is  a  discrepancy  between  the  date 
named  in  the  habendum  and  that  mentioned  in  the  rent 
clause,  the  Court  can  rectify  the  error  (w). 

Although  an  earlier  date  than  the  day  on  which  the  lease 
obligations,  is  executed  may  be  inserted  for  the  commencement  of  the 
term,  the  obligations  on  the  part  of  the  lessee  will  not  be  com- 
menced until  the  execution  of  the  lease.  The  date  of  com- 
mencement of  the  term  is  only  considered  as  marking  the 
duration  of  the  term  {x) . 


Date  of  com 
mencement  of 


Rents  and  Royalties. 


Rents  and 
royalties  : 
Various  kinds 
and.  names. 


Fixed  or 

minimum 

rent. 


The  right  to  work  minerals  is  usually  conceded  in  return 
for  (1)  an  annual  rent,  which  is  variously  called  fixed 
rent,"  "  dead  rent,"  "  certain  rent,"  or  "  minimum  rent "  ; 
and  (2)  a  royalty  which  is  variously  calculated  and  known  as 
*' tonnage  rent,"  "acreage  rent,"  or  "footage  rent,"  and 
which  is  sometimes  based  on  a  sliding  scale  varying  with  the 
selling  price  of  the  coal  raised  (//).  The  fixed  or  minimum 
rent  almost  invariably  merges  in  the  royalty. 

The  fixed  or  minimum  rent  was  originally  reserved  as  an 
incentive  to  diligence  in  working,  and  to  guard  against 
wealthy  lessees  leasing  minerals  for  the  purpose  of  locking  up 
from  competitors,  and  so  as  to  insure  to  the  lessor  a  yearly 
rent  of  the  agreed  minimum  amount  whether  the  minerals 
had  been  worked  to  the  extent  of  it  or  not. 


{t)  Furncss  v.  Bond  (1888),  4  Times 
L.  R.  457. 

[n)  Docd.  Matthews  (1852),  11  C.  B. 
675. 

{v)  MarsJudl  v.  Bcrridqe  (1882),  19 
C.  D.  233;  51  L.  J.  Ch.  329;  45 
L.  T.  599;  30  W.  R.  93. 

{w)  Burchell  v.  ClarJc  (1877),  L.  R. 


2  C.  P.  D.  88  ;  46  L.  J.  C.  P.  115  ; 
35  L.  T.  690  ;  25  W.  R.  334. 

{x)  Skaiv  V.  Kay  (1847),  1  Ex.  12  ; 
17  L.  J.  Ex.  17. 

{y)  Mining  Royalties  Report  I., 
161,  199  (Government  Paper  C.  6195 
of  1890)  ;  v.,  pp.  4  et  seq.  (Govern- 
ment Paper  C.  6980  of  1893). 
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The  lessor,  as  a  rule,  tries  to  get  the  minimum  rent  fixed  as 
high  as  possible,  and  the  lessee  endeavours  to  get  it  fixed  at  a 
low  figure.  It  should  be  borne  in  mind  that  in  depressed 
times,  when  the  mine  is  only  working,  say,  three  days  a 
week,  the  same  minimum  rent  will  be  payable  as  though  it 
were  working  six  days  per  week. 

There  is  no  rule  regulating  the  principle  upon  which  the  How  amount 
minimum  or  fixed  rent  is  determined  ;  it  varies  according  to  renTdeter^-™ 
circumstances,  and  is  a  matter  of  arrangement  between  the  mined, 
parties.    The  amount  fixed  is  generally  settled  in  relation  to 
the  probable  output,  regard  being  had  to  the  circumstances  of 
the  area  leased,  such  as  the  number  and  thickness  of  workable 
seams,  and  the  capability  of  the  mine  for  rapid  development, 
or  otherwise.  If  coal  has  not  been  opened  out,  or  if  it  is  known 
that  there  are  large  faults,  or  unusual  difficulties  in  working, 
it  is  fixed  lower  than  if  the  coal  had  been  proved,  or  is  well 
known. 

In  small  lettings,  the  minimum  rent  is  often  calculated  on 
the  principle  of  paying  for  the  whole  of  the  coal  during  the 
term — i.e.,  by  dividing  the  aggregate  royalty  for  the  coal  by 
the  number  of  years  the  lease  is  granted  for.  In  large 
lettings  the  rent  is  fixed  on  the  capability  for  rapid  develop- 
ment of  the  area  leased. 

In  coal  leases  it  usually  averages  from  \l.  to  21.  per  acre  of 
surface  area,  though  in  exceptional  cases  it  varies  from  21. 
to  5/.  (;:). 

Minimum  rents  for  iron  ore  are  fixed  irrespective  of 
acreage.  They  are  regulated  by  quantity  of  ore,  position, 
and  district  {a) . 

The  amount,  as  well  as  the  nature  of  the  acreage,  footage,  How  amount 
or  tonnage  rent,  is  settled  by  agreement  between  the  parties,  determined, 
and  it  varies  according  to  the  circumstances  of  each  case. 

The  following  considerations  affect  and  govern  the  amount 
of  the  royalty  (^) — namely,  (a)  the  geographical  position  of 
the  mine,  which  is  a  very  important  circumstance,  because,  in 
seasons  of  depression,  the  mine  best  situated  geographically 
gains  the  trade;  (b)  the  facilities  for  getting  the  coal,  e.g., 

(z)  Mining-  Eoyalties  Report,  p.  4  {b)  Mining  Royalties  Report  I., 

(Government  Paper  C.  6980  of  1893).  161,  199,  214  (Government  Paper 

{a)  lb.,  I.,  214  (Government  Paper  C.  6195  of  1890) ;  V.  4  (Government 

C.  6195  of  1890).  Paper  C.  6195  of  1893). 
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whether  it  is  deep  or  not :  the  nature  of  roofs,  faulty  or  not 
faulty ;  (c)  the  facilities  for  conveying  the  coal  to  market, 
and  whether  or  not  there  is  a  wayleave  rent  to  pay  ;  (d)  the 
numher  and  thickness  of  the  seams,  the  nature  and  quality  of 
the  mineral;  (e)  and  the  state  of  trade  at  the  date  of  the 
lease,  competition,  and,  generally,  all  the  circumstances  which 
go  to  make  a  colliery  more  or  less  profitahle. 


English  Mining  Eoyalties  for  Coal  (c). 


Acreage  Rent. 

Footage  Rent 
per  foot  thick 
per  acre. 

Thick  Coal  120?. 
to400?.(av.275L) 

per  acre. 
501.  to  3001.     , , 

40?.  to  150?. 
(av.  721.) 
per  foot  thick  per 
Cheshire  acre  of 
10.240  sq.  yards. 
Silkstone  Seam 
20?.  to  60?. 
(av.  30?.). 
20?.  to  40?  

301.  to  200?. 
(av.  801.).' 

Do.  ,, 

12hl.  to  40?. 
(av.'  27§?.),' 

Do  

Thick  Mine  at 
S.W.  of  Staffs. 
mi.  to  5001. 
per  acre. 

10?.  to  45?. 
(av.  25?.). 

15?.  to  35?. 
(av.  22^?.). 

District. 


Northumberland  , 


Durham 


Cumberland  and 
Westmorland. 


South  Lancashire 
AND  Cheshire, 


South  Yorkshire  . 


AVest  Yorkshire. 


Derbyshire, 
Notts,  Leices- 
tershire. 

N.  Staffs  and 
Cannock  Chase. 

S.  Staffs,  Wor- 
cestershire and 
Warwickshire. 


Shropshire 


Somersetshire 


Glouce  stershire  , 
Bristol  Field. 


Forest  of  Dean 


Monmouthshire 
South  Wales. 


North  Wales  , 


Tonnage  Rent. 


Average 
Ad.  per  ton. 


5c?.  per  ton 


6d.  per  ton 


Very  few  ton- 
nage royalties. 


Average 
Gd.  per  ton. 


Mixed  Coal, 
av.  9d.  per  ton. 


Steam  Coal, 
large  6c?., 
small  3c?., 
House  Coal7(^. 
Average  4c?. 


Sliding  Scale. 


Average  about 
'othofav.annual 
selling  price  at 
pit. 

Do  


Some  cases  ^th 
to  x^jthnett  sales 


Sliding  scale  not 
customary 


Do 

Do 


Few  cases  ^^th 
to  Jgth. 

Sliding  scales  not 
usual  now. 


Av.  Jgth  of 
selling  price. 


th  to  xVrth  of 
selling  price  at 
pit,  with  min.  of 
6d.  per  ton. 
■■jth  to  ^^„th  of 
selling  price. 


Rates  of  Royalty 
per  ton. 


Max. 


10 


10 


10 


(c)  Mining-  Royalties  Report  I.,  203,  218  (Government  Paper  C.  6195  of  1890) 
(G-ovemment  Taper  C.  6980  of  1893). 
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If  the  coalfield  is  new  or  undeveloped,  or  if  there  is  any 
doubt  as  to  quality  or  quantity  of  the  mineral,  this  circum- 
stance tends  to  the  fixing  of  a  low  royalty. 

There  are  not  any  customary  provisions  as  to  the  allowance  Free  coal  for 
of  free  coal  for  colliery  consumption,  and  for  workmen ;  it  is  purposes, 
a  matter  of  bargain,  and  an  element  to  be  taken  into  con- 
sideration, when  fixing  the  royalty. 

In  districts  where  royalty  takes  the  form  of  an  acreage 
rent  there  is  usually  no  specific  allowance  ;  in  many  cases  it 
is  practically  allowed  for  by  not  charging  for  inferior  coal,  in 
the  measurement  of  the  mine ;  but  in  districts  where  a 
tonnage  royalty  prevails  it  is  usual  not  to  pay  for  coal 
actually  used  in  the  collieries,  or,  in  the  alternative,  it  is 
usual  to  exempt  from  royalty  a  percentage  of  the  coal 
raised,  varying  according  to  circumstances.  For  instance,  in 
Northumberland  and  Durham,  the  allowance  varies  from 
10  per  cent,  for  deep  collieries  to  5  per  cent,  for  shallow 
collieries.  In  South  "Wales  the  quantity  varies  from  10  per 
cent,  in  heavily  watered  collieries,  to  3  per  cent,  in  dry 
collieries  (d). 

Rent  must  be  certain  or  capable  of  being  rendered  certain,  Rent  must 
as  a  rent  of  so  much  per  acre,  or  per  foot  per  acre,  or  per 
ton ;  and  (e)  it  must  issue  out  of  something  corporeal.  A 
rent  in  respect  of  an  incorporeal  hereditament,  such  as  a 
way  leave  (/),  may  operate  as  a  personal  contract,  and  no 
doubt  a  distress  can  be  levied  for  it,  on  the  colliery  in  connec- 
tion with  which  it  is  exercised,  although  on  adjoining 
premises,  provided  that  power  is  expressly  given  for  that 
purpose  (/).    Rent  follows  the  reversion  {g). 

If  a  person  entitled  to  grant  a  lease  of  premises  under  a  Demise  in 
power,  demises  those  premises  along  with  others  which  he  has  ^^^^ 
no  power  to  demise,  and  one  entire  rent  is  reserved,  the 
whole  demise  is  void  and  the  premises  can  be  recovered  by 
the  successor  in  title  of  the  lessor  (h) .    But  where  a  person 

(d)  Mining  Royalties  Report  I.,  (^)  Yclloivly  v.  Gower  (1858),  11 

224  ;  v.,  5.  Ex.  274  ;  27  L.  J.  Ex.  289  ;  Ilioni- 

{e)  See  Daniel  v.  Grade  (1844),  6  cipal,  S;c.  Soc.  v.  Smith  (1889),  22 

Q.  B.  145 ;  13  L.  J.  Q.  B.  309.  Q.  B.  D.  70 ;  58  L.  J.  Q.  B.  61  ; 

(/)  See  In  re  Roimdwood  Colliery  Conveyancing  Act,  1881,  s.  10. 
Co.,  Lee  v,  Roundicood  Colliery  Co., 

[1897]  1  Ch.  373  ;  66  L.  J.  Ch.  186  ;  (^0  ^oe  d.  Griffiths  v.  Lloyd  (1800), 

75  L.  T.  641 ;  45  W.  R.  324.  3  Esp.  78 ;  6  R.  R.  813. 
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Rents 
severable. 


Lease  at 
entire  rent. 


Practical  hint 
as  to  mode  of 
reserving  the 
fixed  or 
minimum 
rent. 


demises,  at  one  entire  rent,  hereditaments  of  which  he  is 
absolute  owner,  and  lands  of  which  he  is  only  tenant  for  life, 
and  the  lease  is  void  for  not  complying  with  the  requirements 
of  the  settlement  or  statutes,  although  the  lease  will  be  bad 
so  far  as  the  hereditaments  held  for  life  are  concerned,  the 
rent  may  be  apportioned  for  the  remainder  (?'). 

Where  a  power  to  lease  extends  to  open  mines  only,  but 
unopened  mines  are  demised  as  well  ;  then  if  the  rent 
reserved  is  not  a  gross  sum  for  the  whole,  but  separate  on  the 
open  and  unoj)ened,  the  power  is  well  executed  and  the  lease 
is  good  as  to  the  open  mines,  though  not  of  the  unopened  (A-). 

If  a  tenant  takes  by  parol  agreement  lands  or  minerals 
comprising,  say,  100  acres,  and  upon  entry  finds  that  a 
portion  (say  eight  acres)  is  in  the  possession  of  a  person 
entitled  under  an  earlier  lease  from  the  lessor,  for  a  period 
extending  beyond  the  term  agreed  for  the  100  acres,  the 
latter  lease  is  void  so  far  as  regards  the  portion  comprised  in 
the  earlier  lease,  and  the  lessor  cannot  distrain  for  the  whole 
or  any  part  of  the  entire  rent  (/)  ;  nor  can  an  action  of 
covenant  for  the  rent  be  maintained  by  the  lessor,  as  the  rent 
is  not  apportionable  {lyi).  But,  if  the  second  lease  of  the 
inclusive  quantity  is  under  seal,  it  may  be  held  to  operate  as  a 
grant  of  the  reversion  of  the  part  comprised  in  the  earlier 
lease  («). 

As  landowners  are  frequently  owners  of  minerals  apart 
from  surface,  or  surface  without  minerals,  there  is  sometimes 
uncertainty  or  mistake  in  the  parcels  or  plan.  To  obviate 
the  risk  attendant  upon  an  entire  rent  being  reserved  in 
respect  of  minerals  part  of  which  the  lessor  has  no  power  to 
demise,  it  is  well  to  let  the  clause  reserving  the  fixed  or 
minimum  rent  run  Yielding  and  paying  for  and  in 
respect  of  so  much  of  the  premises  hereinbefore  described  as 
the  lessor  has  power  to  demise,"  &c.,  or  to  reserve  a  minimum 
rent  to  be  computed  at  the  rate  of  £ —  per  acre  of  the 
minerals  which  the  lessor  has  power  to  demise,  or  a  minimum 


(t)  Doedi.  Vaughan  v.  Meyler  (1814), 
2  Man.  &  Sel.  276  ;  16  R.  R.  244. 

Campbell  Y.  Leach  (1775),  Amb. 

740. 

{T)  Nealey.  MncJcotzic  (1836),  1  M. 
&  W.  747  ;  2  Gale,  174  ;'  6  L.  J.  Ex. 


263. 

{m)  Eolgatc  v.  Kay  (1844),  1  Car. 
&  K.  341. 

(;?)  Ecclesiastical  Commrs.  for  Ire- 
landy.  O'Connor  (1858),  9  Ir.  C.  L.  R. 
242. 
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rent  equal  to  the  agreed  acreage  rent  on  a  specified  number 
of  acres  or  perches  ;    or  by  inserting  some  other  clause 
providing  for  increase  or  decrease  of  minimum  rent  in  pro- 
portion to  so  much  mineral  as  is  subsequently  found  to 
belong,  or  not  to  belong,  to  the  lessor  within  a  defined 
ambit.    Where  minerals  and  easements  are  demised  at  an  Entire  rent 
entire  rent,  the  rent  issues  solely  out  of  the  minerals,  and  not  anYease-^  ^ 
out  of  the  easements  ;  so  that  if  the  lessor  prevents  the  lessee  ments. 
fi'om  using  the  easements,  this  will  not  suspend  the  rent  nor 
disentitle  the  lessor  or  his  assignee  to  it  (o). 

In  a  lease  by  tenant  for  life,  under  the  powers  of  the  Variable 
Settled  Land  Acts,  it  is  competent  to  reserve  a  dead  or  certain  ^t,'^^"^ 
rent  rising  yearly  during  the  early  years  of  the  term,  if  this 
would  be  for  the  benefit  of  the  remainderman,  at  the  expense 
of  the  tenant  for  life ;  but  where  the  remainderman  is  or 
may  be  an  infant  tenant  for  life,  such  a  lease  would  not  be 
valid  against  him,  as  he  might  receive  less  than  a  rent  fixed 
at  a  uniform  rate  ( p) .  The  difiiculty  can  be  met  by  pro- 
viding that  the  highest  dead  or  certain  rent  shall  be  payable 
as  from  the  specified  date,  or  the  death  of  the  demising  tenant 
for  life,  whichever  shall  be  the  earlier.  Something  must  be 
payable  for  each  year  of  the  paying  period  (p).  So,  a 
varying  or  diminishing  minimum  rent  may  be  fixed  if  what 
is  truly  fine  or  premium  in  it  can  be  separated  from  what  is 
truly  rent,  and  capitalised  pursuant  to  the  settlement  or 
sect.  11  of  the  Settled  Land  Act,  1882.  When  the  royalty 
is  less  than  the  minimum  rent  for  the  time  being  payable, 
the  lowest  amount  of  minimum  rent  in  the  series  is  taken  as 
datum-line,  and  the  excess  is  capitalised  to  the  extent  of 
three-fourths  or  one-fourth,  according  as  the  tenant  for  life  is 
or  is  not  impeachable  of  waste  (q) . 

As  a  covenant  to  work  continuously  is  difficult  to  enforce 
and  construe,  and  will  not  be  implied  from  a  mere  covenant 
to  work  properly  or  in  a  workmanlike  manner  (r),  it  is  not 
desirable  to  rely  alone  on  a  tonnage  royalty  or  acreage  rent. 


(o)  Williams  v.  Hayward  (1859),  1 
El.  &  El.  1040 ;  28  L.  J.  Q.  B.  374  ; 
5  Jur.  N.  S.  1417  ;  7  W.  R.  563. 

(p)  Re  Aldam's  Settlement  (1901), 
86  L.  T.  76  ;  but  appeal  is  pending. 


{q)  Ee  Lowther^  Settled  Estates 
(1894),  set  out  in  Re  Aldani's  Settle- 
ment, above. 

(r)  WheatleyY.  Westminster  Br ymbo 
Coal  Co.  (1869),  L.  R.  9  Eq.  538  ;  39 
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Fixed  or 

minimum 

rent, 

payable  to 
end  of  term 
no  cesser 
clause, 


although 
coal  non- 
existent, or 
unworkable. 


The  most  effectual,  and  the  usual,  plan  is  to  reserve  a 
minimum  or  dead  rent  of  a  fixed  amount  payable  yearly  or 
half-yearly  (q) . 

Where  a  minimum  rent  of  a  fixed  amount  is  reserved,  and 
there  is  no  clause  for  cesser  of  rents,  such  rent  will  continue 
to  be  payable  to  the  end  of  the  term  notwithstanding  that 
the  coal  may  be  exhausted,  or  be  insufficient  to  make  up  the 
quantity  on  which  the  minimum  rent  is  expressly  calculated. 
The  law  will  not  infer  a  condition  that  coal  exists  to  the 
extent  of  the  minimum  rent  (r) .  For  this  purpose,  the  words 
"  whether  the  minerals  shall  be  worked  and  gotten  or  not " 
are  not  essential,  if  it  clearly  appear  that  the  certain  or 
minimum  rent  is  to  continue  during  the  term.  To  stop  it 
there  must  be  a  provision  for  cesser  of  the  rent  when  all  the 
coal  or  mineral  to  be  paid  for  has  been  paid  for,  or  for 
determination  of  the  lease  (.s-). 

Where  there  is  no  j)rovision  for  cesser,  the  obligation  to 
pay  minimum  rent  to  the  end  of  the  term  exists,  notwith- 
standing that  the  minerals  may  be  impossible,  or  dispropor- 
tionately dear,  to  get,  because  of  accidents  or  unforeseen 
natural  defects  (t)  ;  or  though  the  minerals  have  become 
thoroughly  exhausted  ;  or  are  not  capable  of  being  got 
to  the  stipulated  quantity  on  which  the  minimum  rent  is 
based  (v),  are  incapable  of  being  worked  at  a  profit,  or  have 
become  drowned  (tv) ;  or  may  not  be  in  existence  (x)  ;  or 
whether  the  lessee  has  continued  to  work  the  minerals  or 
not  (y) ;  and  although  the  lease  contains  a  clause  for  arbitra- 
tion as  to  the  practicability  of  getting  the  mines  (s). 


L.  J.  Ch.  175  ;  22  L.  T.  7  ;  18  W.  R. 

162  ;  Jeffon  v.  Vivian  (1871),  L.  R. 
6  Ch.  742  ;  40  L.  J.  Ch.  389  ;  19 
W.  R.  365. 

(q)  Jegon  v.  Vivian,  above. 

(r)  Bute  {Ilarquis)  v.  Thompson 
(1844),  14  L.  J.  Ex.  95;  13  M.  &  W. 
487  (Merthyr,  S.  Wales)  ;  McUers  v. 
Devonshire  {Bicke)  (1852),  16  Beav. 
252  ;  22  L.  J.  Ch.  310  ;  1  W.  R.  44. 

(s)  Ridgway  v.  Sneyd  (1854),  Kay, 
627. 

{t)  Thillips  V.  Jones  (1839),  9  Sim. 
519  ;  3  Jur.  242. 

(w)  Milne  v.  Taylor  (1850),  16  L.  T. 
O.  S.  172. 

(r)  Mellers  v.  Devonshire  {Duke) 
(1852),  16  Beav.  252  ;  22  L.  J.  Ch. 


310  ;  1  W.  R.  44  (Derbyshire). 

{tv)  Strelley  v.  Pearson  (1880),  15 
C.  D.  113;  49  L.  J.  Ch.  406;  43 
L,  T.  155  (Derbyshire).  And  see 
Gowan  v.  Christie  (1873),  L.  R.  2 
Sc.  &  Div.  273  ;  Fanshaive  v.  Tom- 
linson  (1899),  Coal  and  Iron,  15  May. 

{x)  Jcferys  v.  Fairs  (1876),  4  C.  D. 
448  ;  46  L,  J.  Ch.  113  ;  36  L.  T.  10  ; 
25  W.  R.  227  (Glamorganshire).  In 
Scotland,  where  the  rule  is  founded 
on  the  Civil  law,  the  lease  may  be 
abandoned  if  the  minerals  are  non- 
existent :  Gowan  v.  Christie,  above. 

{y)  Jones  v.  Shears  (1836),  7  C.  & 
P.  346. 

(jz)  Ridgway  v.  Sneyd  (1854),  Kay, 
627. 
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The  lessee  cannot  get  rid  of  the  liability  to  pay  the 
minimum  rent  to  the  end  of  the  term,  by  offering  to  pay  the 
acreage  or  tonnage  royalty  on  all  the  minerals  remaining  in 
the  mine  (a). 

One  reason  given  for  the  frequently  harsh  rule  in  question 
is  that,  where  a  covenant  is  absolute  in  its  terms,  the  law  will 
not  make  it  into  a  conditional  one  (b). 

Another  reason  is,  that  the  mine  might  be  used  for  any 
other  pm'pose  than  getting  coal — for  instance,  storing  goods, 
or  as  a  roadway  for  extraneous  minerals  (c) . 

The  net  result  is,  that  every  mining  lessee  should  see  that  Practical 
his  minimimi  rent  will  cease,  or  not  be  payable,  tvhen  all  the 
mineral  to  be  imid  for  shall  have  been  paid  for. 

Where  there  is  no  clause  for  cesser  of  minimum  rent,  the 
lessee  cannot  recover  back  what  he  has  paid  in  excess  of  the 
rent  or  royalty  for  the  whole  of  the  workable  coal  {d). 

Even  though  there  may  be  a  proviso  for  cesser  of  rents,  or 
determination  of  the  lease,  in  the  event  of  the  minerals  failing 
by  inevitable  accident,  that  will  not  avail  if  the  accident  took 
place  before  the  execution  of  the  lease,  although  after  the  date 
fixed  for  commencement  of  the  term  (<?) . 

But  a  covenant  to  work  not  less  than,  say,  1,000  tons  in  Where  no 
each  year,  not  accompanied  by  the  stipulation  whether  they  ™t  resOTved. 
exist  in  the  mine  or  not,  and  where  there  is  not  a  reservation 
of  minimum  rent  payable  whether  the  minerals  are  worked 
and  gotten  or  not,  does  not  make  the  lessee  liable  on  the 
covenant  to  work,  or  to  pay  as  though  the  specified  quantity 
were  worked.  The  covenant  is  not  broken  when,  in  fact, 
minerals  to  the  specified  quantity  do  not  exist.  It  merely 
becomes  inapplicable  (/). 

In  a  case  where  the  lease  was  of  all  mines  which  at  the  When 
date  of  the  demise  had  been,  or  during  the  demised  term  absolute, 
should  be,    discovered  or  opened  "  under  certain  lands,  at  a 
minimum  rent  and  tonnage  rents  ;  and  the  lessee  covenanted 

(«)  PAi/%s  V. (1839),  9  Sim.  Beav.  252;  22  L.  J.  Ch.  310;  1 

619  ;  3  Jur.  242.  W.  R.  44. 

[h)  Bute  [Marquis  of)  v.  Thompson  (e)  Jervis  v.  Tomkinson  (1856),  1 

(1844),  13  M.  &  W.  487  ;  14  L.  J.  H.  &  N.  195,  208  ;  26  L.  J.  Ex.  41  ; 

Ex.  95  (Merthyr,  South  Wales).  4  W.  R.  683. 

(c)  3ftlne  V.  Taijlor  (1850),  16  L.  T.  (/)  Cliford  v.  TFatfs  (1870),  L.  R. 
O.  S.  172.  5  C.  P.  577 ;  40  L.  J.  C.  P.  36 ;  22 

(d)  MellcrsY.  Devonshire  (1852),  16  L.  T.  717  (clay  in  Devon). 
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Where  all 
minerals 
exhausted 
by  ancient 
"workings. 


Eent  or 
royalty ; 

varieties  of. 


to  work  in  a  proper  and  workmanlike  manner,  according  to 
the  custom ;  the  mines  not  having  been  discovered  or  worked 
before  the  commencement  of  the  action  :  it  was  held  that  the 
lessor  could  not  sue  for  tonnage  rent,  or  damages  for  not 
working  {g). 

A  covenant  for  payment  of  minimum  rent  would,  appa- 
rently, be  relieved  against  if  it  be  shown  that  all  the  minerals, 
or  such  as  were  intended  to  be  leased,  had  been  exhausted  by 
ancient  workings  {h)  ;  but  will  not  be  relieved  against  if, 
owing  to  natural  faults,  dislocations,  or  causes,  the  minerals 
cannot  be  worked  to  a  profit  {i). 

Where  the  minimum  rent  is  to  commence  on  the  first 
quarter  day  next  after  a  specified  quantity  has  been  worked, 
the  lessee  will  not  be  allowed  to  evade  payment  by  refraining 
from  getting  a  small  quantity  required  to  make  up  the  stipu- 
lated quantity  {j). 

The  following  are  examples  of  the  various  rents  or  royalties 
reserved,  viz. : — 

An  acreage  rent  of  so  much  per  acre  in  extent  of  the 

mineral  worked. 
A  footage  rent,  being  so  much  per  foot  in  thickness  and  per 

acre  in  extent  {k) . 
A  tonnage  rent,  being  so  much  per  ton  of  the  mineral 
gotten,  made  merchantable,  converted,  carried  away, 
or  disposed  of  (/). 
A  sliding  scale  rent,  varying  according  to  the  price  of  the 
minerals  or  substances  gotten,  and  being  the  saleable 
value,  or  the  price  or  value  appearing  in  any  trade  or 
market,  or  other,  price  or  return,  from  time  to  time,  or 
the  marketable  value  as  ascertained  in  any  manner 
prescribed,  or  the  average  of  any  such  prices  or  values 
taken  during  a  specified  period  {m). 
An  acreage  or  tonnage  rent  being  payable  in  respect  of  the 
occupation  of  land,  it  is  doubtful  whether  the  term 
^ '  royalty ' '  is  con-ect.  ' '  Eent  "may  certainly  be  used  (n) . 


(g)  Quarrington  v.  Arthur  (1842), 
10  M.  &  W.  335  ;  11  L.  J.  Ex.  418. 

(A)  Obiter  dictum  of  Wood,  V.-C, 
inRidgway  v.  Sneyd  (1854),  Kay,  627. 

(i)  Ridgway  v.  Sncyd,  above. 

(/)  Greene  v.  Sparrow  (1725),  3 
Swanst.  408,  n.  ;  19  R.  R.  248. 


(/.•)  Daniel  v.  Grade  (1844),  6  Q.  B. 
145;  13  L.  J.  Q.  B.  309. 

{I)  See  Settled  Land  Act,  1882,  s.  9. 

(m)  Settled  Land  Act,  1890,  s.  8. 

(w)  Per  Martin,  B.,  Edmonds  v. 
Eastwood  (1858),  2  H.  &  N.  811  ;  27 
L.  J.  Ex.  212. 
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A  rent  in  specie,  consisting  of  a  proportionate  part  of  the 
minerals  raised.  This  last  reservation  will  go  to  the 
remainderman  as  money,  although  the  reservation 
may  have  been  made  to  a  tenant  for  life,  his  heirs  and 
assigns  (o). 

A  specified  nuniher  of  tons  (say  13,000)  in  each  year 
paying  (say  8r/.)  a  ton  thereon,  or  paying  a  yearly 
sum  computed  at  that  rate  on  that  quantity  (say 
433/.  6s.  8r/.)  whether  the  coals  should  be  worked  or 
not,  and  paying  the  royalty  of  (say  9f/.)  per  ton 
for  every  ton  raised  above  the  minimum  quantity 
_    (13,000)  (j.). 

Distinct  rents  may  be  payable  in  respect  of  distinct  portions  Rent  on 
of  the  property  comprised  in  the  lease  or  tenancy,  or  one  poi^iJ^ns,  or 
portion  may  be  exclusively  saddled  with  the  liability  to  pay  exclusively  on 
the  rent  of  the  whole  {q) . 

Where  the  parties  to  a  coal  lease  clearly  had  in  contem-  "Sale  at 
plation  two  modes  of  sale — one  at  a  distance,  which  would  be  pit's  mouth." 
attended  with  considerable  expense  and  hazard,  the  other  at 
the  pit's  mouth — and  the  provisions  as  to  payment  of  royalty, 
exclusive  of  minimum  rent,  are  clearly  referable  only  to  coal 
sold  at  the  pifs  month,  the  lessee  is  not  liable  to  pay  anything 
for  coal  sold  elsewhere.  Where  the  words  of  the  covenant 
are  plain,  the  Court  will  not  indulge  in  conjecture  and  specu- 
lation as  to  any  supposed  intention  of  the  parties  not  ex- 
pressed in  the  deed  (r) . 

Where  the  lessee  was  to  pay  to  the  lessor  "  one- third  part  Money 
of  the  money  that  shall  arise,  be  made,  received,  or  produced  j-ecetved  or 
from  the  sale  of  the  said  coals,"  and  the  lessee  covenanted  produced 
"  to  keep  true  accounts  of  all  coals  daily  raised  and  to  deliver  coals." 
true  copies  thereof  "  to  the  lessee,  it  was  held  that,  taking 
the  two  covenants  together,  the  rent  was  to  be  calculated  on 
the  amount  of  coals  sold,  and  not  on  the  amount  of  money 
actually  received  (s) . 

(o)  3Iorley  v.  Yorks  Lead  Mines,  (r)  Gerrard  v.  Clifton  (1798),  7 
(1890)  W.  N.  47  ;  Campbell  v.  Leach  T.  R.  676 ;  following  Clifton  v. 
(1775),  Amb.  740,  748.  Wahmley  (1794),  5  T.  R.  564,  ap- 

[p)  Bute  {Marquis  of)  v.  Thompson  P.^°7<1  %  ^?«n^ 

(1844),  13  M.  &  W.  487  ;  14  L.  J.  f^f'i  ^"l^'^'f^                p'  ' 

Ex.  95  (Merthyr,  South  Wales).  ^  ^l^^^'^/^s^^^e^'lc.  Sc 

(q)  Knight's  Case  (1588),  5  Co.  54  b.  P.  340  (Nisi  Prius). 
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Wayleave  "Where  a  wayleave  rent  was  payable  for  foreign  minerals 

or^lnder''  ^^^^  brought  t/u'ouf/Ii,  ovcr,  or  under "  the  demised  lands  and 
lands.  mines,  it  was  held  by  the  House  of  Lords  that  it  extended  to 

foreign  minerals  temporarily  brought  upon  the  land  for 
shunting  or  siding  purposes,  and  carried  off  again  without 
being  convej^ed  entirely  through  the  premises.  Unless  this 
were  so,  the  lessees  could  have  brought  foreign  minerals  to  a 
point  half-way  through,  and  there  consumed  or  sold  them, 
which  would  have  been  contrary  to  the  object  evidently 
aimed  at  in  the  reservation  (t).  Unless  the  meaning  is 
defined  in  a  separate  portion  of  the  instrument,  it  is  necessary 
to  abide  by  the  literal  construction  of  the  phraseology  (^u). 

Coal  ''raised       Rent  payable  for  minerals    raiml  or  ohtained  hy,  from,  or 

«^o«*or^^^^"'  ^^^^  ^  ^^^y  ^^"^^^  ''^^^^^^^j  P^^  P^^^i  iqyon  or  under  "  the 
under'''  the  property  granted  does  not  extend  to  minerals  brought  to  bank 
granted"!^  the  mouth  of  pits  upon,  but  not  procured  under,  the 

property  granted  {v) . 

Unambig-uous  Where  an  agreement  for  a  lease  of  wayleave  provided  for 
\yaykave^  payment  of  a  specified  rent  on  coal  carried  over  "  any  part  of 
rent.  the  railways   comprehended  in "   a  bill  which  afterwards 

became  a  railway  company's  special  Act,  and  which  coal 
should  be  shipped  at  a  named  port,  and  for  more  than  foi'ty 
years  the  parties  did  not  pay  or  claim  for  coal  so  carried  and 
shipped  but  which  did  not  pass  over  the  grantor's  land,  it 
was  held  that  the  words  in  the  deed,  being  plain  and  un- 
ambiguous, were  not  affected  by  the  conduct  of  the  parties, 
and  that  the  successor  in  estate  of  the  original  grantor  could 
recover  rent  for  the  six  years  preceding  the  issue  of  the  writ, 
even  though  no  part  passed  over  the  grantor's  land  {ic) . 
Freeway-         A  tenant  for  life  cannot,  under  the  Settled  Land  Acts, 

leave  in  lease  ,p  i  s:      £      '  '        t     j.  i.' 

by  tenant  for  grant  tree  wayleave,  lor  loreign  mmerals,  to  continue  alter 
life.  cesser  of  the  minimum  rent,  even  though  the  j)rivilege  may 

have  been  taken  into  account  when  fixing  the  acreage  rent 
or  royalty.  Having  regard  to  the  interests  of  remainder- 
men, it  is  necessary  to  reserve  a  separate  and  properly  ascer- 


(0  G.  W.  Rail.  Co.  V.  Rous  (1870), 
L.  R.  4  H.  L.  650 ;  39  L.  J.  Ch. 
553  ;  23  L.  T.  360  ;  19  W.  R.  169. 

[u)  lb.,  per  Lord  Westbury. 

{v)  Morgan  v.  Bavey  (1883),  1  Cab. 


&  E.  115. 

{tv)  Hastings  {Lord)Y.  North  Eastcrt^ 
Raihvay,  [1900]  A.  C.  260  ;  82  L.  T. 
429.     A  "ten"  =  45  tons.  lb., 
[1898]  2  Ch.  674. 
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tained  rent  for  the  wayleave,  or  to  fix  tlie  amount  of  fine  to 
be  paid  and  capitalised  in  respect  of  the  free  wayleave  {iv^). 

Defects  in  leases  of  private  lands  may  be  cured  if  they  are  Defective 


"invahd  owing  to  deviation  from  the  terms  of  the  power  of  po^^ers^*^^^ 
leasing,  whether  derived  under  Act  of  Parliament  or  an 
instrument.  In  such  a  case,  if  the  lease  has  been  made  bond 
fide,  and  the  lessee  has  entered  thereunder,  it  is  deemed  to  be 
a  contract  in  equity  for  a  valid  lease  to  the  like  effect  as  the 
invalid  lease,  save  so  far  as  any  variation  may  be  necessary  to 
comply  with  the  terms  of  the  power.  All  parties  will  be 
bound  {x).  The  lessee  must  accept  confirmation  if  the 
reversioner  is  able  and  willing  to  confirm  without  variation  {y) . 
For  these  purposes,  an  executed  lease  for  years,  in  which  rent 
or  other  valuable  consideration  is  reserved,  will  operate  as  a 
bargain  and  sale,  enrolment  not  being  necessary  (s),  and  will, 
it  is  conceived,  amount  to  entry.  While,  apparently,  not 
essential,  it  is  desirable,  in  leases  by  tenants  for  life,  or  other 
persons  exercising  powers,  to  use  the  words  "  bargain,  sell, 
and  demise  "(s^),  and,  where  only  underground  mines  are 
let,  to  state  that  they  are  in  the  lessees'  occupation  :  symbolical 
entry  is  doubtless  sufiicient  (s^).  Where  a  deed  cannot 
operate  in  the  way  intended,  it  may  in  another,  in  order  to 
effectuate  the  intention  of  the  parties  {z^) . 

In  the  absence  of  a  provision  to  that  effect,  the  lessee  will  Accidents, 
not  be  freed  from  liability  to  pay  rent  by  reason  of  an 
accident  rendering  it  impossible  to  work  the  coal,  or  possible 
only  at  a  disproportionate  expense  («). 

If  there  be  a  clause  for  cesser  of  rent  when  all  the  coal  to  Where  no 
be  paid  for  shall  have  been  paid  for,  or  if  no  minimum  rent  ^"^^"^^"1 

^  ,  ,  ,         rent,  lessee 

is  reserved  and  there  is  merely  a  covenant  to  raise  a  specified  relieved  from 
quantity  each  year  to  be  paid  for  at  a  specified  rate,  the  lessee  Jaying^U^ 
will  not  be  compelled  to  go  on  working,  if  he  pays  to  the  possible 
lessor  all  the  rent  that  the  latter  could  receive  if  the  mine  ^^^^^^^  * 
were  actually  worked  {b)  ;   so,  if  the  money  payable  be 

{w"')  In  re  Aldam's  Settlement  (1901),  (z^)  See  Wilkinson  v.  Proud  (1843), 

86  L.  T.  76  ;  but  appeal  is  pending.  11  M.  &  W.  33  ;  12  L.  J.  Ex.  228. 

[x)  12  &  13  Vict.  c.  26,  s.  2.  ghove  v.  Pcncke  (1793),  5  T.  R. 

(y)  13  Vict.  c.  17,  8.  3.  124,  310. 

(z)  Barker  v.  Keate,  2  Mod.  252;  /  x          •       o    w  /i'-oo\  o  t\ 

2  Sanders,  Uses,  59  (5th  ed.).  ..jf)  'S'^)'  ^ 

(2-)  See  Sat/er  v.  Fierce  (1749),  1 

Ves.  sen.  232;  Miller  v.  Green  {18-62),  (^^)  Smithy.  Morris  (1788),  2  JBro. 

1  Moo.  &  Sc.  199 ;  1  L.  J.  Ex.  51.  C.  C.  311. 
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Land  and 
mining  rent 
held 

separately. 


Damages 
recovered 
from 

trespasser. 

Damages  on 
cancellation 
of  lease. 

Rent  under 
sub -lease 
subsequently- 
assigned. 

Reimburse- 
ment out  of 
profits  of  the 
expenses  of 

winning  all 
and  every  or 
any  of  the 


"Winning" 
defined. 


Nature  of 


instalments  of  piircliase-money  on  a  sale  of  coal  (;:).  But  if 
minimum  rent  as  well  as  acreage  or  tonnage  rent  be  reserved, 
it  will  not  cease  merely  by  reason  of  the  lessee  having  paid 
or  paying  for  all  the  coal,  unless  there  be  a  clause  for  cesser 
of  rent  in  such  an  event  [a) . 

If  a  wayleave  or  other  mining  rent  be  sold  separately  from 
land  to  which  there  is  annexed  the  reversion  of  a  mining 
lease,  the  purchaser  of  the  land  cannot  combine  with  the 
mining  lessee  to  defeat  the  right  of  the  purchaser  of  the  rent  {h). 

Subject  to  payment  of  rent  or  royalty  due  to  the  lessor,  the 
lessee  is  entitled  to  the  full  damages  that  he  may  recover  from 
a  trespasser  wrongfully  working  part  of  the  demised  coal  (c). 

Damages  awarded  by  an  arbitrator  to  the  lessor,  on  the 
cancellation  of  a  lease,  are  not  recoverable  as  rent  {d) . 

The  yearly  payment  reserved  and  made  payable  by  an 
underlease  is  a  rent  capable  of  assignment,  and  can  be 
recovered  by  the  assignee  of  the  leasehold  reversion  {e). 

In  a  case  (/)  where  the  licensee  was  empowered  to  win 
and  work  all  and  every  or  any  of  the  coal-mines,  seam  and 
seams  of  coal  under  certain  lands,  and  to  reimburse  himself 
all  expenses  incurred  in  the  icinning  out  of  the  profits  from 
the  sale  of  the  coal,  it  was  held  : — (1.)  That  the  deed  did  not 
stipulate  that  the  colliery  was  to  be  won  "as  an  entirety, 
but  separately  as  to  the  winning  of,  and  payment  of  royalty 
for,  each  seam ;  and  that  the  licensee  was  entitled  to  reimburse 
himself  the  expenses  of  the  second  seam  before  any  royalty 
was  payable  as  to  that  seam  ;  (2.)  that  a  line  must  be  drawn 
between  expenses  incurred  before  and  expenses  incurred  after 
the  date  when  the  coal  was  won,  and  this  was  declared  to  be 
"  when  full  practicable  available  access  was  given  to  the  coal- 
hewers  so  that  they  might  enter  on  the  practical  work  of 
getting  the  coal."    Hence  expenditure  incurred  after  that 


{£)  Jowett^.  Spencer  {I8i7),  1  Exch. 
647  ;  17  L.  J.  Exch.  367. 

(«)  Ridqivay  v.  Sneyd  (1854),  Kay, 
627;  Phillips  V.  Jones  (1839),  9  Sim. 
519  ;  3  Jur.  242.  And  see  Simpson 
V.  Ingleby  (1872),  27  L.  T.  695;  20 
W.  R.  993,  decided  before  Judicature 
Act,  1873. 

{b)  Wood  V.  Londonderry  {Marquis) 
(1847),  10  Beav.  465;  16  L.  J.  Ch. 
460  ;  12  Jur.  735. 


{e)  AttersoU  v.  Stevens  (1808),  1 
Taunt.  183. 

{d)  Talbot  V.  Shrewsbury  {Eart) 
(1873),  L.  R.  16  Eq.  26;  42  L.  J.  Ch. 
877  ;  21  W.  R.  473. 

[e)  Williams  v.  Hayivard  (1859),  1 
El.  &  El.  1040 ;  28  L.  J.  Q.  B.  374  ; 
5  Jur.  N.  S.  1417;  7  W.  R.  563. 

(/)  Elliott  V.  Rol-eby  {Lord)  (1881), 
7  App.  Cas.  43  ;  51  L.  J.  Ch.  249 ; 
45  L.  T.  769 ;  30  W.  R.  249  (H.  L.). 
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date  in  sinking  a  pit  was  not  allowed  as  winning  expenses,  expenses 
although  experience  showed  that  it  was  necessary  for  ventila- 
tion, and  might  properly  have  heen  made  before  any  coal 
was  got.    Expenses  incurred  before  the  date  of  winning  as 
above  defined  were  allowed  so  far  as  related  to  making  a 
driftway,  an   adit  and  airways,  laying  plates,  "  putting 
through  troubles,"  building  engine  and  boiler  houses,  hauling 
engine,  trams,  and  hauling  ropes,  reaching  intake  and  return  ; 
but  not  for  making  a  waggon-way  for  the  better  working  of 
the  coal  when  "  won,"  or  for  building  pitmen's  cottages, 
because  these  were  not  costs  of  winning  {g).    (3.)  It  was  also  Ascertain- 
held  that  the  working  expenses,  interest  at  5  per  cent,  on  profits." 
previous  outlay,  deterioration  of  machinery,  and  bad  debts 
were  to  be  chained  against  the  produce  of  the  coals  {g) . 
(4.)  If  superior  coals  got  by  the  licensee  from  another  mine  Mixture  of 
are  mixed  by  him  with  inferior  coals  from  the  demised  mine,  ^^^^^^^^  ^^p- 

^  ^  ^  '  other  superior 

this  being  his  own  act,  he  is  not  entitled  to  an  inquiry  as  to  coals, 
how  much  the  selling  price  of  the  coals  was  diminished  by 
the  mixture  of  the  coals  gotten  under  the  licence  (^7). 

Modern  leases  contain  a  clause  providing  for  proper  deduc-  Allowances  or 
tions  or  allowances  to  be  made  from  the  measurements  or  Reductions 

from  rent. 

tonnage  on  which  rent  is  payable,  as  for  faults,  throws, 
distractions,  washes- out,  unworkable,  bad,  or  unmarketable 
coal,  or  coal  so  thin  that  it  cannot  be  worked  except  at  a 
loss ;  also  for  coal  left  pursuant  to  the  lease  for  the  support 
of  buildings  and  adjoining  lands  entitled  to  support,  and 
(where  the  lessor  cannot  grant  immunity  against  subsidence 
damage)  for  the  support  of  overlying  lands  and  buildings. 
Sometimes  allowance  is  to  be  made  for  coal  left  for  barriers, 
or  main  roads,  or  water  levels — notice  of  such  subjects  of 
allowance  to  be  given  to  the  lessor,  and  the  workings  to 
remain  open  for  one  month  or  other  specified  period — the 
allowance  not  to  exceed  the  rent  which  would  have  been 
payable  for  workable  coal  occupying  the  space,  and  no  allow- 
ance to  be  made  otherwise  than  out  of  moneys  owing  at  the 
time  when  made.    Similarly,  with  respect  to  other  minerals. 

A  lessee  of  a  mine  ("foreign")  took  a  lease  from  another  Free  coal  for 


{(f)  S.  C.  under  name  of  Hokebi/  v.  i:UioU  (1879),  13  Ch.  277 ;  49  L.  J. 
Ch.  163  ;  41  L.  T.  537  (C.  A.). 
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colliery  con- 
sumption. 


Time  for  pay- 
ment of  rent. 


When  rents 
payable  in 
specie  accrue 
due. 


Payment  in 
advance. 


Notice  to  pay 


proprietor  of  an  adjoining  mine  ("  home  "),  by  which  he  was 
authorised  to  bring  the  coal  got  in  the  ^'  foreign  "  mine  to  the 
surface  in  the  "  home  "  mine,  paying  l^d.  per  ton  for  out- 
stroke  and  shaft  rent,  no  rent  to  be  paid  for  any  coal  got 
from  the  "  home  "  mine  and  used  for  any  engine  employed 
in  working  the  "  collieries  and  mines  demised,  or  in  any  other 
way."  It  was  held,  (1)  that,  the  outstroke  privileges  from 
the  "  home "  mine  did  not  authorise  the  lessee  to  use 
gratuitously  a  surface  tramway,  leased  at  a  wayleave  rent  in 
connection  with  the  "  home  "  mine,  for  carrying  coal  got  from 
the  foreign  "  mine ;  and  (2)  that  the  free  consumption  for 
engine  purposes  extended  to  the  employment  of  the  engine  in 
connection  with  coal  raised  from  the  "foreign"  mine,  not 
only  because  it  was  difficult,  if  not  impossible,  to  distinguish 
between  the  two,  but  also  because  of  the  connection  of  the 
engine  with  the  outstroke  for  which  rent  was  paid  (h). 

If  no  time  is  stated  when  the  rent  is  to  be  paid,  then  the 
words  100/.  ^^^'r  annum  or  200/.  a  year  will  be  taken  to  signify 
that  it  is  payable  yearly,  and  this  will  not  be  altered  merely 
because  there  are  words  providing  for  determination  of  the 
tenancy  on  giving  half-a-year's  notice  expiring  on  any 
quarter  day  (/). 

Mining  rents  payable  in  specie  are  taken  to  accrue  due  at 
the  time  when  the  produce  is  received,  and  not  when  it  is 
sold  ;  consequently  the  Statutes  of  Limitation  will  run  from 
the  former  date  and  not  from  the  date  of  sale  (/t) . 

Hent  paid  in  advance  before  it  is  due  does  not  discharge 
the  tenant,  as  against  any  mortgagee  or  purchaser  to  whom 
the  landlord  has  assigned  the  reversion,  if  the  tenant  receives 
notice  before  the  rent  is  actually  due  (/).  The  mortgagee  or 
purchaser  can  recover  again  from  the  tenant  all  rent  j^aid 
before,  but  accruing  due  after,  the  notice  requiring  payment 
to  the  mortgagee  or  purchaser  . 

When  a  mortgagee  demands  payment  of  rent  to  himself, 


(A)  Scnhousc  v.  I£arris  (1862),  5 
L.  T.  N.  S.  635. 

(i)  Collett  V.  CurUng  (1847),  10 
Q.  B.  785  ;  16  L.  J.  Q.  B.  390  ;  11 
Jur.  890. 

(k)  Denys  v.  ShucTcburgh  (1840),  4 
Y.  &  C.  Ex.  42;  5  Jur.  21. 


(0  Be  Nichols  v.  Saunders  (1870), 
L.  R.  5  C.  P.  589;  39  L.  J.  C.  P. 
297. 

(w)  Cook  V.  Guerra  (1872),  L.  R.  7 
0.  P.  132  ;  41  L.  J.  C.  P.  89  ;  26 
L.  T.  97  ;  20  W.  R.  367. 
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the  tenant  is  justified  in  paying  it,  or  so  much  as  represents  rent  to  mort- 
the  interest,  whether  due  on  a  mortgage  created  before  or 
after  the  commencement  of  the  tenancy  (n) . 

Where,  as  is  usually  the  case,  no  place  is  specified  for  pay-  Place  for 
ment  of  the  rent,  it  is  the  duty  of  the  person  from  whom  it  is  J^^^  ^^'^^ 
due,  to  seek  out  the  person  to  whom  it  is  due,  and  pay  or 
tender  him  the  money  (o) . 

Where  persons  actually  occupy  premises  belonging  to  Use  and 
another,  and  there  is  no  instrument  amounting  to  an  effective  °°^^P^*^°°' 
demise,  the  owner  is  entitled  to  compensation  for  the  use  and 
occupation  (p).    Similarly,  where  there  has  been  a  surrender 
by  operation  of  law  (q) . 

An  action  for  use  and  occupation  lies  for  the  use  and  when 

n       .         p       •        1  J.    £  recoverable. 

occupation  or  veins  oi  minerals  on  an  agreement  lor  a 
lease  (r)  ;  and  for  the  enjoyment  of  a  licence  of  incorporeal 
hereditaments  (s).  Where  possession  has  once  been  actually  Trial  borings, 
taken,  the  defendant  is  liable  to  pay,  although  he  may  not 
have  continued  to  work,  but  if  he  merely  makes  trial  borings 
this  in  itself  is  not  a  taking  possession  (f). 

But,  an  action  for  use  and  occupation  cannot  be  maintained,  "When  use  and 
if  the  possession  is  adverse,  as  where  a  tenant  in  common,  or  rent  not°^ 
a  vendor,  after  conveyance  remains  in  possession  without  an  recoverable, 
agreement  (u)  ;  or  where  the  occupier  has,  with  respect  to  the 
plaintiff,  been  a  mere  trespasser,  and  there  is  no  evidence  of 
occupation  after  the  trespass  has  been  waived ;  nor,  if  circum- 
stances preclude  the  implication  that  compensation  is  to  be 
paid  (?;),  as  where  a  purchaser  is  in  possession,  pending  a 
treaty  for  sale,  which  goes  off  (w). 


[n)  Underhay  v.  Read  (1888),  20 
Q.  B.  D.  209  ;  57  L.  J.  Q.  B.  129  ; 
58  L.  T.  457  ;  36  W.  R.  298  ;  ^Luni- 
cipal  P.  Bldg.  Soc.  v.  Smith  (1889), 
22  Q.  B.  D.  70  ;  58  L.  J.  Q.  B.  61  ; 
37  W.  R.  42. 

{(j)  Haldane  v,  Johnson  (1853),  8 
Ex.  689  ;  22  L.  J.  Ex.  264  ;  17  Jur. 
937. 

[p]  Distress  for  Rent  Act,  1737 
(11  Geo.  2,  c.  19),  s.  14;  Elliott  v. 
Rogers  (1801),  4  Esp.  59. 

[q)  Shaw  V.  Lomas  (1888),  59  L.  T. 
477  ;  52  J.  P.  821. 

(r)  Jones  v.  Reynolds  (1836),  4  A. 


&  E.  805;  6  N.  &  M.  441. 

{s)  Davis  V.  Morgan  (1825),  4  B. 

6  C.  8  ;  Bird  v.  Higginson  (1837),  6 
A.  &  E.  824  ;  S.  C,  4  L.  J.  K.  B. 
124  ;  4  N.  &  M.  505. 

{t)  Jones  V.  Reynolds  (1836),  7  C.  & 
P.  335. 

{u)  Teiv  V.  Jones  (1845),  13  M.  & 
W.  12  ;  14  L.  J.  Ex.  94. 

[v)  Turner  v.  Cameron^s  Steam  Coal, 
^•c.  Co.  (1851),  20  L.  J.  Ex.  71; 
5  Exch.  932. 

(w)  TFinterbottom  v.  Ingham  (1845), 

7  Q.  B.  611  ;  14  L.  J.  Q.  B.  298. 
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Rent  is 
recoverable 
by  action. 


Sviing  for 
rent  due,  and 
suspending 
rent  not  yet 
due. 

Interest. 


Rent  is 
recoverable 
by  distress  : 
on  the  demised 
premises ; 

and  (where 
power  is 
given)  on 
neighbouring 
lands 


Recovery  of  Rent. 

Eent  in  arrear  may  be  recovered  by  action  or  by  distress. 
If  by  action  the  lessor  may  sue  either  the  original  lessee  or 
his  representatives.  He  may  also  sue  an  assignee  of  the 
whole  term,  for  rent  which  has  accrued  due  while  he  is,  or  has 
been,  in  possession  {x). 

An  action  for  recovery  of  rent  may  be  brought  if  it  be 
desired  to  recover  rent  for  a  longer  period  tlian  can  lawfully 
be  distrained  for. 

A  covenant  under  seal,  to  pay  rent,  may  be  sued  on  within 
twenty  years  after  the  cause  of  action  {y)  ;  and,  so  long  as  the 
relationship  of  landlord  and  tenant  exists,  the  covenant  may 
be  sued  on  for  twenty  years'  rent  due  next  before  the  com- 
mencement of  the  action  {z). 

If  there  is  no  covenant  under  seal,  an  action  may  be 
maintained  for  six  years'  rent  («). 

Where  minimum  rent  has  accrued  due,  and  an  additional 
sum  for  acreage  or  tonnage  rent  has  not  yet  become  due,  the 
lessor  can  sue  for  the  minimum  rent,  and  suspend  his  claim 
for  the  acreage  or  tonnage  rent  {h). 

A  landlord  who  sues  for  rent  due,  is  entitled  to  recover 
interest,  at  4  per  cent,  from  the  date  of  the  writ  (c). 

Eent  is  also  recoverable  by  distress.  Distress  may  by 
common  law  be  levied  on  chattels  on  the  demised  j)remises, 
without  an  express  power  in  the  lease  or  licence  {d). 

It  is  the  practice  to  insert  in  a  mining  lease  an  express 
power  of  distress  for  rents  in  arrear,  and  it  is  necessary  to  do 
so  in  order  to  give  this  remedy  so  far  as  rents  for  wayleave 
or  other  incorporeal  hereditaments  are  concerned,  and  in 
order  that  there  may  be  power  to  distrain  upon  neighbouring 
lands  not  comprised  in  the  lease. 

Failing  an  express  power  of  distress  a  lessor  cannot  distrain 


{x)  Mouley.  Garrett  {IS7 2),  L.  R.  7 
Ex.  101  ;  41  L.  J.  Ex.  62  ;  26  L.  T. 
367;   20W.  R.  416. 

(y)  3  &  4  Will.  4,  c.  42,  s.  3; 
Faget  v.  Foley  (1825),  2  Bing.  N.  C. 
679. 

(z)  Archhold  v.  Scully  (1862),  9 
H.  L.  C.  360  ;  7  Jur.  N.  S.  1169  ; 
5  L.  T.  160. 


{a)  Limitation  Act,  1623  (2lJac.  1, 
c.  16)  ;  Archhold  v.  Sadly,  above. 

{b)  Buckley  v.  Kcnyon  (1808),  10 
East,  139. 

(c)  Neu-ton  v.  Noel  (1880),  43  L.  T. 
197  ;  applying  3  &  4  Will.  4,  c.  42, 
s.  28. 

[cV)  Re  Rotcndivood  Colliery  Co.^ 
[1897]  1  Ch.  373  ;  66  L.  J.  Ch.  186 ; 
75  L.  T.  641. 
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for  the  rent  of  a  wayleave,  or  mere  licence  to  get  minerals,  or 
other  incorporeal  hereditaments,  for  at  common  law  distress 
can  only  be  made  when  there  is  an  actual  demise  at  a  fixed 
rent  {e). 

A  tonnage,  footage,  or  other  royalty  being  capable  of 
ascertainment,  and  being  rent  for  land,  can  be  distrained  for 
as  well  as  a  fixed  minimum  rent  (/). 

A  power  to  distrain  on  goods  in  or  about  the  demised  ^^•^^^^^^^^j^^'^ 
premises,  "  or  any  adjoining  or  neighbouring  collieries,^'  must  the  demised 
be  confined  to  adjoining  or  neighbouring  mines  worked  with  ^^^^^^^^ 
the  seam  demised,  or  which  may  be  or  become  connected  with 
them  by  underground  workings,  or  the  surface  of  those 
mines.    It  does  not  extend  to  collieries  wholly  unconnected 
with  the  demised  seams.    Such  a  power  is  not  a  bill  of  sale 
requiring  registration  under  the  Bills  of  Sale  Acts  (g). 

It  is  binding  against  assignees  having  notice  (A),  and 
exerciseable  even  though  a  resolution  has  been  passed,  but 
not  yet  confirmed,  for  voluntarily  winding-up  a  com]oany  (g) . 

Only  six  years'  arrears  of  rent  can  be   recovered  bg  How  much 
distress  (?"),  or  only  one  year's  if  the  Agricultural  Holdings  J^^^^g^^^fQ^ 
Act  be  applicable  {k),  or  half  a  year's  in  case  of  bank- 
ruptcy (/).    This  right  is  available  notwithstanding  non-pay- 
ment of  rent  for  more  than  the  periods  here  enumerated  (in). 

If  the  landlord  has  been  prevented  from  realising  the 
fruits  of  a  distress  by  the  wrongful  conduct  of  the  tenant,  he 
may  distrain  again  (n)  ;  but  if  he  abandons  a  sufficient 
distress,  he  cannot  distrain  a  second  time  (o). 

Amongst  other  things  the  following  are  exempt  from  Things 

distress :—  exempted 

.  from  distress. 

Buildings  and  fixtures  annexed  to  the  freehold,  such  as 
colliery  railways  (|;). 


(e)  Ward  v.  Lay  (1864),  4  B.  &  S. 
358  ;  33  L.  J.  Q.  B.  254;  10  L.  T. 
678  ;  12  W.  R.  829  ;  Co.  Litt.  47  a. 

(/)  Daniel  v.  Grade  (1844),  13 
L.  J.  Q.  B.  309  ;  6  Q.  B.  145. 

{g)  Re  Roundwood Colliery  Co.,  [1897] 
1  Ch.  373;  66  L.  J.  Ch.  186;  75 
L.  T.  641  ;  45  W.  E.  324. 

(A)  lb.  ;  Daniel  v.  Stepney  (1874), 
L.  R.  9  Ex.  185  ;  22  W.  R.  662. 
i)  3  &  4  Will.  4,  c.  27,  s.  42. 
k)  46  &  47  Vict.  c.  61,  s.  44. 

C. 


(/)  Bankruptcy  Acts,  1883,  s.  42  (1); 
1890,  s.  28. 

(m)  Doedi.  DaveyY.  Oxenden  (1840), 
7  M.  &  W.  131  ;  1  H.  &  W.  4 ;  10 
L.  J.  Ex.  6  ;  4  Jur.  1016. 

{n)  Lee  Y.  Cooke  (1858),  3  H.  &  N. 
203  ;  27  L.  J.  Ex.  337  ;  4  Jur.  N.  S. 
168  ;  6  W.  R.  284. 

(o)  BaggeY.  Maivhy  (1853),  8  Ex. 
641  ;  22  L.  J.  Ex.  236;  1  W.  R. 
357. 

{p)  Turner  v.  Cameron  Co.  (1870), 
U 
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Remedy  for 

■wrong-ful 

distress. 


Proving  in 
bankruptcy 
for  future 
rent  and 
liability. 


Eailway  rolling  stock  (including  waggons,  trucks,  carriages 
of  all  kinds,  and  locomotive  engines  used  on  railways), 
being  in  a  colliery,  mine,  manufacturing  warehouse,  or 
other  work  in  or  on  which  there  is  any  railway  siding, 
is  not  liable  to  distress  for  rent  or  royalty  or  other 
reservation  in  the  nature  of  rent,  payable  by  the  tenant 
of  the  colliery,  mine,  or  other  work,  if  such  rolling  stock 
is  not  the  actual  property  of  such  tenant,  and  has  upon 
it  a  distinguishing  metal  plate  affixed  to  a  conspicuous 
part  thereof,  or  a  distinguishing  brand  or  other  mark 
conspicuously  impressed  or  made  thereon  sufficiently 
indicating  the  actual  owner  thereof  (q).  "  Work means 
any  establishment  or  place  used  for  trade  or  manu- 
facture, and  connected  with  a  line  of  railway  by  sidings, 
along  which  the  rolling  stock  may  be  propelled  (r) . 

A  person  whose  goods  have  been  wrongfully  distrained  has 
a  remedy  by  replevin  in  the  County  Court,  or  if  the  rent 
exceed  20/.,  or  the  title  to  land  be  in  question,  in  the  High 
Court ;  or  by  action  for  double  damage  where  no  rent  is 
owing,  and  the  distress  has  been  sold  (s) ;  or  by  ordinary 
action  for  damages. 

Proof  may  be  made  in  bankruptcy,  for  future  and  con- 
tingent liability  to  pay  rents  and  perform  covenants  under  a 
lease,  or  where  an  assignee  has  covenanted  to  indemnify  the 
lessee  from  whom  he  has  acquired  (t) ,  unless  in  the  rare  case 
of  an  order  of  the  Court  being  obtained  declaring  that  the 
liability  is  incapable  of  being  fairly  estimated.  Bent  and 
breach  of  covenants  are  capable  of  being  fairly  estimated  (u). 
Unless  a  provable  claim  be  proved  it  will  be  barred  by  an 
order  of  discharge  obtained  by  the  bankrupt  (^^) . 

Where  a  company  are  lessees,  the  lessor  is  entitled  to  enter 
a  claim  for  future  rent,  whether  the  lease  has  been  assigned  by 

L.  R.  5  Q.  B.  336  ;  39  L.  J.  Q.  B.         (s)  2  Will.  &  Mary  (I.),  c.  5,  s.  5. 


(r)  Easton,  %c.  Mining  Co.  v.  {ic)  Hardy  v.  Fothergill  (1888),  13 
Western  JFaggon  Co.  (1886),  54  L.  T.      App.  Cas.  351  ;  58  L.  J.  Q.  B.  44  ; 


ss.  2,  3.  And  see  Railway  Companies 
Act,  1867,  8.  4. 


{q)  Railway  Rolling  Stock  Protec- 
tion Act,  1872  (35  &  36  Vict.  c.  50), 


735  ;  50  J.  P.  790. 


59  L.  T,  273. 
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the  company  to  a  purchaser  {v)  or  not  {tv) .  A  lessee  who  has 
assigned  to  a  company,  which  covenants  to  indemnify  him,  is 
a  "  creditor  "  within  the  Joint  Stock  Companies  Arrangement 
Act,  1870  (.r) ;  and  after  a  scheme  has  been  approved  by  the  Where 
Court,  which  he  did  not  oppose,  he  cannot  (where  the  liquidator  wiU^not 
elects  to  keep  the  lease)  have  a  sum  provided  to  meet  his  con-  surrender  the 
tin  gent  liability  to  the  head  lessor  for  rents,  royalties,  and 
breaches  of  covenant,  the  rule  being  that,  where  the  liquidator 
will  not  suiTender  the  lease,  the  rent  will  have  to  be  paid  in 
full,  and  the  lessor  can  enter  a  claim  for  it  {y). 

Where  the  liquidator  of  a  company  desii-es  to  surrender  a  Future  rent, 
lease,  but  the  lessor  will  not  accept  it,  the  lessor  can  prove  for  lessor  will  not 
all  rent  and  breaches  which  have  accrued  up  to  date,  but  can  accept 

surrender. 

only  enter  a  claim  for  future  rent  to  the  end  of  the  lease.  If 
a  lease  for  a  specified  term  is  determinable  by  the  lessee- 
company  at  the  end  of  a  shorter  period  the  lessor  can  claim, 
as  if  the  lease  were  certain,  for  the  full  term  specified  (s). 

Where  the  liquidator  desires  to  surrender,  and  the  lessor  is  Where 

,  1.  '1    r\     ^  l  p     i  •    i         liquidator  and 

wiUing  to  accept  it,  the  lessor  may  prove  at  once  lor  his  loss,  lessor  both 
on  the  footing  of  the  lease  being  determined,  or  treated  as 
determined  («) .  surrenderea. 

The  following  is  a  statement  of  the  law,  as  laid  down  by 
Lord  Justice  Lindley  (h)  as  to  distraining  for  rent  due  from 
a  company  which  is  being  wound  up  : — 

A  landlord  who  has  not  put  in  a  distress  before  the  com- 
mencement of  the  winding-up  (c)  is  an  unsecured  creditor. 
He  can  prove  against  the  company,  under  sect.  161,  for  all 
rent  in  arrear  at  the  time  of  his  proof,  but  his  right  to 
distrain  is  taken  away  by  sect.  163,  unless  circumstances 


{v)  Eaytor  Granite  Co.  (1865),  1 
Ch.  77    35  L.  J.  Ch.  154. 

{w)  Horsey' s  Claim  (1868),  L.  R.  5 
Eq.  561  ;.  Gartncss  Iron  Co.,  Ex  2^ arte 
LordHlphinstofie  (1870),  10  Eq.  412; 
Elphinstone  {Ld.)  v.  Ilonkland Iron  and 
Coal  Co.  (1886),  11  App.  Cas.  332. 

{x)  33  &  34  Vict.  c.  104. 

[y]  Midland  Coal,  ^-c.  Co.,  Craig'' s 
Claim,  [1895]  1  Ch.  267. 

(z)  In  re  New  Oriental  Bank  Corp. 
(No.  2),  [1895]  1  Ch.  753. 

{a)  In  re  lanther  Lead  Co.,  [1896] 
1  Ch.  978. 

ih)  Be  Oak  Pits  Colliery  Co.,  Eyton's 


Claim  (1882),  21  C.  D.  322;  51  L.  J. 
Ch.  768  ;  47  L.  T.  7  ;  30  W.  R.  759. 

[c)  I.e.,  in  the  case  of  a  voluntary 
■winding"-up,  when  the  company  has 
held  one  meeting-  and  passed  an  extra- 
ordinary resolution  that  the  company 
cannot,  by  reason  of  its  liabilities, 
continue  its  business ;  ovwheudi  special 
resolution  to  wind  up  voluntarily 
passed  at  one  meeting,  has  been  con- 
firmed at  a  second  meeting  (Com- 
panies Act,  1862,  ss.  129,  130)  ;  or  in 
the  case  of  a  winding-up  by  the 
Court,  the  time  when  a  petition  for 
winding-up  has  been  presented  (s.  84), 
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"  exist,  which,  in  the  opinion  of  the  Court,  require  it  to  give 
him  leave  to  distrain  under  sect.  87.  In  all  cases,  however,  in 
which  a  landlord  seeks  to  distrain  after  a  winding-up  order, 
or  seeks  to  be  paid  his  rent  in  priority  to  other  creditors,  he 
must  show  why  he  should  have  such  an  advantage  over  the 
other  creditors. 

''I.  As  to  rent  in  arrear  at  the  '  commencement  of  the 
winding-up ' : — 

"1.  If  the  landlord  is  a  legal  creditor  of  the  company  [by 
reason  of  the  company  being  his  tenant]  he  is  not 
allowed  to  distrain  for  the  arrears  of  rent,  but  must 
prove  his  debt  like  any  other  creditor  {d). 
"  2.  Moreover,  in  cases  of  this  kind  the  circumstance  that 
the  liquidator  has  retained  possession,  and  carried  on 
the  company's  works,  has  been  held  not  to  entitle  a 
landlord  or  mortgagee  with  a  power  of  distress  as  and 
for  rent,  to  distrain  for  rent  in  the  winding-up  (c). 
''3.  If,  however,  the  landlord  is  not  a  legal  creditor  of  the 
company,  by  reason  of  the  comj)any  not  being  his 
tenant,  he  is  permitted  to  distrain,  even  for  rent  in 
arrear  at  the  commencement  of  the  winding-up  (/). 
4.  And  in  such  a  case  he  will  be  allowed  to  distrain, 
although  the  liquidator  offers  to  allow  the  arrears  to  be 
proved  as  a  debt  in  the  winding-up  {g). 
^'  II.  As  to  rent  accruing  after  the  commencement  of  the 
winding-up  : — 

If  the  liquidator  has  retained  possession  for  the 
purposes  of  the  winding-up,  i.e.,  if  he  has  used  the 
property  for  carrying  on  the  company's  business,  or 


{d)  Re  Coal  Consumers'  Assoc.  (1876), 
L.  R.  4  C.  D.  625  ;  46  L.  J.  Ch.  501 ; 
35  L.  T.  729  ;  25  W.  R.  300  (sect.  10 
of  Judicature  Act,  1875,  held  not  to 
apply)  ;  Thomas  v.  Fatent  lAon'de  Co. 
(1881),  17  C.  Div.  250  ;  60  L.  J.  Ch. 
544  ;  44  L.  T.  392  ;  29  W.  R.  596 
(voluntary  winding-up  followed  by 
compulsory  order).  And  see  Cumber- 
land Union  Banking  Co.  v.  Man/port 
Hmnatite  Iron  Co.  (No.  2),  [1892]  1 
Ch.  415;  66  L.  T.  108;  40  W.  R. 
280. 

[e)  Re  South  Ken sinq ton  Co-operative 
Stores,  Ltd.  (1881),  'l7  C.  D.  161  ; 


44  L.  T.  471. 

(/)  Exhall  Coal  Mining  Co.  (1864), 
4  De  G-.  J.  &  S.  377;  33  L.  J.  Ch. 
596,  n. ;  11  L.  T.  526;  13  W.  R. 
219  (premises  held  by  trustees  for 
company)  ;  Re  Lumhj  Granite  Co. 
(1871),  L.  R.  6  Ch.  App.  462;  24 
L.  T.  922;  40  L.  J.  Ch.  588;  19 
W.  R.  609  ;  Re  Carriage  Co-operative 
Supply  Assoc.,  Exparte  Clemence  (18SS), 
23  C.  D.  154  ;  52  L.  J.  Ch.  472  ;  48 
L.  T.  308  ;  31  W.  R.  397. 

(g)  Re  Regent  United  Service  Stores 
(1878),  8  C.  D.  616  ;  47  L.  J.  Ch. 
677  ;  38  L.  T.  493  ;  26  W.  R.  579. 
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has  kept  the  property  in  order  to  sell  it,  or  to  do  the 
best  he  can  with  it,  the  landlord  will  be  allowed  to 
distrain  for  rent  which  has  become  due  since  the 
winding-up  (h). 
2.  But  if  he  has  kept  possession  by  arrangement  with  the 
landlord,  and  for  his  benefit,  as  well  as  for  the  benefit 
of  the  company,  and  there  is  no  agreement  with  the 
liquidator  that  he  shall  pay  rent,  the  landlord  is  not 
allowed  to  distrain  (/). 
"  Where  the  liquidator  retains  the  property  for  the  purpose 
of  advantageously  disposing  of  it,  or  w^here  he  continues  to 
use  it,  the  rent  of  it  ought  to  be  regarded  as  a  debt  contracted 
for  the  purpose  of  winding  up  the  company,  and  ought  to  be 
paid  in  full    .    .    .    without  reference  to  the  amount  which 
could  be  realised  by  a  distress  (A*).    But  a  landlord  cannot 
distrain  for,  or  be  paid  in  full,  rent  accruing  since  the  com- 
mencement of  the  winding-up  where  the  liquidator  has  done 
nothing  except  abstain  from  trying  to  get  rid  of  the  property 
_ which  the  company  holds  as  lessee  "  (/). 

A  distress  for  mining  rents  made  in  the  interval  between  Distress 
the  passing  and  the  confirming  a  special  resolution  to  wind  J^j^^^^p^^^*^" 
up  the  company  voluntarily,  or  in  the  interval  between  the  resolution 
order  provisionally  appointing  a  receiver  for  debenture 
holders  and  his  giving  security,  so  as  to  complete  his  security, 
and  being  effectively  appointed,  is  good  as  against  the 
creditors  of  the  company,  and  as  against  the  debenture 


(h)  lie  Lundy  Granite  Co.,  Ex  parte 
Heaven  (1871),  L.  R.  6  Ch.  462;  40 
L.  J.  Ch.  588;  24  L.  T.  922;  19 
W.  R.  609  ;  Re  North  YorhsUre  Iron 
Co.  (1878),  7  C.  D.  661  ;  47  L.  J.  Ch. 
333  ;  38  L.  T.  143  ;  26  W.  R.  367 ; 
Jxc  Silkntone  and  Bodworth  Coal  Co. 
(1881),  17  C.  D.  158;  50  L.  J.  Ch. 
444  ;  44  L.  T.  405  ;  29  W.  R.  484  ; 
Me  South  Kensington  Stores  (1881),  17 
C.  D.  161  ;  50  L.  J.  Ch.  446  ; 
44  L.  T.  471  ;  29  W.  R.  662 
(where  it  was  held  that  the  Appor- 
tionment Act,  1870,  applies  as  be- 
tween rent  due  before  the  winding-- 
up  which  has  to  be  proved  for,  and 
rent  due  afterwards,  which  can  be 
distrained  for). 

(i)  lie  Bridgewater  Engineering  Co. 
(1879),  12  C.  D.  181  ;  48  L.  J.  Ch. 


389.  And  see  Manchester  and  County 
Bank  v.  Higginshaw  Mills  Co.,  [1896] 
2  C.  D.  544 ;  65  L.  J.  Ch.  771  ;  75 
L.  T.  5  ;  45  W.  R.  56  (mortgagee's 
case) ;  Be  Lancashire  Cotton  Spinning 
Co.,  Ex  parte  Carnellcy  (1887),  35 
C.  D.  656  ;  56  L.  J.  Ch.  761  ;  57 
L.  T.  311;  36  W.  R.  305  (mort- 
gagee's case). 

[k]  lb. ;  Silkstone  and  Dodworth 
Coal  Co.  (1881),  17  C.  D.  158;  50 
L.  J.  Ch.  544  ;  44  L.  T.  405 ;  29 
W.  R.  484. 

{T)  Re  Oak  Pits  Colliery  Co.,  Ltd. 
(1882),  21  C.  D.  322;  51  L.  J.  Ch. 
768  ;  47  L.  T.  7 ;  30  W.  R.  759  (where 
the  liquidator  had  merely  let  the 
plant  and  machinery  remain  until 
sale,  and  had  valued  them,  and  had 
taken  no  steps  to  surrender  the  lease). 
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Whether 
yearly  instal- 
ments are 
rent,  or  pur- 
chase-money. 


Kent  as 
between  heir 
and  re- 
mainderman. 


holders,  although  the  distress  has  not  been  completed  by- 
sale  {ni). 

The  Court,  even  in  a  compulsory  winding-up,  will  not 
restrain  a  distress  levied  before  the  commencement  of  the 
winding-up,  unless  special  reasons  are  shown  rendering  it 
inequitable  for  the  distress  to  proceed ;  and  the  mere  fact  that 
debenture  holders  will  be  postponed  is  not  enough  {n) . 

Where  a  lease  reserves  to  the  lessor,  his  heirs  and  assigns, 
a  yearly  surface  rent  and  several  yearly  payments  called 
"  further  consideration  money,"  and  the  lessor  dies  intestate, 
these  sums  devolve  to  the  heir  as  in  the  nature  of  rent,  and 
not  to  the  administrators  as  purchase-money  on  sale  (o). 

But  where,  by  a  deed,  minerals  were  "  sold  and  disposed  of 
and  granted  and  conveyed  "  for  ninety-nine  years,  subject  to 
the  payment  of — 

(1)  large  sums  in  instalments,  with  power  for  the  grantors, 

their  "  executors^  administrators  and  assigns,"  to 
distrain  for  same,  and 

(2)  a  yearly  rent  for  which  the  lessors,  "their  heirs  or 

assigns  "  could  distrain  ; 
it  was  held  that  the  first-named  sums  were  in  the  nature  of  a 
personal  debt  owing  by  the  lessees  or  grantees,  and  did  not 
go  along  with  the  reversion  of  the  mineral  estate  as  rent  ( p) . 
In  such  a  case  the  person  paying  the  instalments  is  not 
entitled  to  deduct  income  tax  therefrom  {q) . 

Ore  is  on  the  same  footing  as  money :  and  where  ore  is 
reserved  by  way  of  rent  it  will  go  to  the  remainderman  as 
money,  although  made  payable  to  the  lessor,  his  heirs  and 
assigns  (r). 


"Shorts' 
under - 
gettings. 


Undergeitings. 

When  the  amount  payable  for  royalty  on  the  mineral 
raised  in  any  year  is  less  than  the  fixed  or  mineral  rent,  the 


(m)  Re  Roundwood  Colliery  Co.,  Lee 
V.  Roundivood  Colliery  Co.,  [1897]  1 
Ch.  373  ;  66  L.  J.  Ch.  186  ;  75  L.  T. 
641 ;  45  W.  E,.  324. 

(«)  lb.,  Stirling,  J.  (189G),  75  L.  T. 
508,  511  ;  45  W.  R.  217. 

(o)  Barrs  v.  Lea  (1864),  33  L.  J. 
Ch.  437  ;  12  W.  R.  525. 

{p)  llatherton  {Lord)  v.  Bradbonrne 


(1843),  13  Sim.  599;  13  L.  J.  Ch. 
171 ;  7  Jur.  1100. 

{q)  Taylor  v.  Evans  (1856),  1  H.  & 
N.  101;  25  L.  J.  Ex.  269;  Foley 
[Lady)  V.  FlctcJier  (1858),  3  H.  &  N. 
769  ;  27  L.  J.  Ex.  100  ;  33  L.  T. 
O.  S.  11;  7  W.  R.  141. 

(/•)  Campbell  v.  Leach  (1775),  Arab. 
748. 
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difference  is  known  by  the  name  of  shorts  "  or  under- 
gettings."  This  generally  happens  where  the  mine-owner 
has  acquired  more  mineral  (whether  in  planning  his  mineral 
field,  or  for  the  purpose  of  locking  up  the  minerals  from 
rivals)  than  he  can  work  during  the  term,  or  where  he  is 
hindered,  or  finds  it  advantageous  to  refrain,  from  working 
his  mineral  during  the  term.  The  lessee  is  usually  allowed 
to  recoup  shorts  by  deducting  from  subsequent  over-work- 
ings, i.e.,  from  the  excess,  if  any,  of  royalty  over  fixed  or 
minimum  rent  in  subsequent  years.  In  some  leases  there  is 
power  for  the  lessee  to  recover  shorts  only  within  three  to 
five  years  of  any  year  in  which  the  fixed  rent  exceeds  the 
royalty  ;  others  in  effect  divide  the  term  into  fixed  periods  of 
three  to  five  years,  thus  limiting  the  recovery  of  shorts  to 
those  periods.  But  in  most  cases,  and  especially  in  modern 
leases,  undergettings  are  recoverable  in  any  subsequent  year 
or  years  during  the  term;  and  if  it  be  remembered  that  a 
mineral  lease  is  really  a  purchase,  the  price  being  payable 
by  instalments,  this  last-mentioned  method  appears  to  be  the 
most  equitable  (.s) . 

If  more  than  one  seam  is  leased,  it  should  be  stipulated  Several 
whether  shorts  are  recoupable  out  of  all  the  seams  indis- 
criminately,  or  only  out  of  each  individual  seam. 

As  a  tenant  for  life,  granting  a  lease  under  the  Settled  Under- 
Land  Acts,  must  lease  at  the  best  rent  obtainable,  it  may  be  clause  in 
open  to  question  whether  such  tenant  for  life  can  authorize 

r  ^  ...  tenant  tor 

shorts  to  be  made  up,  by  reason  that  it  is  in  effect  a  liberty  life, 
to  work  a  certain  amount  of  coal  free  of  rent  because  it  has 
been  previously  paid  for  ;  but  seeing  that  extensions  of  leases 
are  frequently  applied  for  a  considerable  time  before  the 
period  of  termination  of  the  lease,  and  that  as  an  alternative 
course  the  lessee  might  rush  the  working  so  as  to  get,  within 
the  term,  all  that  he  has  paid  for,  this  would  deteriorate  the 
mine  and  possibly  hinder  minimum  rents  from  accruing  in 
the  future.  So  that,  on  the  whole,  it  seems  to  be  fair  and 
proper  that  a  lease  by  a  tenant  for  life  should  contain  a  pro- 


(«)  Mining  Royalties  Report  I.,  1890)  ;  V.,  5,  16  (Government  Paper 
216  (Government  Paper  C.  6195  of     C.  6980  of  1893). 
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When  over- 
payments of 
minimum 
rent  not 
recoupable 
out  of  sub- 
sequent 
over-gettings. 


Usual  under- 
gettings 


clause. 


''Eairly 
wrought." 


vision  as  to  shorts,  especially  if  it  be  a  usual  clause  in  the 
district. 

Where  a  lease  contains  a  covenant  to  deliver  or  make  up 
a  specified  sum  at  the  end  of  each  quarter  of  every  year,  "  it 
being  the  intent  and  meaning  of  the  parties  that  the  royalties 
should  always  amount  to  150/.  per  annum  at  the  least,^^  this 
reserves  a  quarterly  minimum  rent,  and  that  an  excess  of 
royalty  occurring  in  one  quarter  cannot  be  set  against  the 
deficiency  in  a  previous  quarter  {t).  It  is  consequently  the 
invariable  practice  to  insert  an  undergettings  or  shorts  clause, 
which  usually  provides  that  so  often  as  the  lessee  shall,  for 
any  year,  have  paid  the  minimum  rent,  without  having 
actually  gotten  such  a  quantity,  as  at  the  agreed  acreage 
rent  would  produce  a  rent  equal  to  such  minimum  rent, 
and  shall,  during  any  subsequent  year,  get  such  a  quantity 
as  would  exceed  the  minimum  rent  for  such  subsequent 
year,  the  lessee  shall  not  be  liable  to  pay  any  rent  beyond 
the  minimum  rent  for  so  much  as  may  be  required  to  make 
up  underworkings  during  any  preceding  years ;  but  that  no 
overworkings  during  any  year  shall  be  allowed  towards 
making  up  any  underworkings  during  any  subsequent  year. 
An  undergettings  clause  is  strictly  construed  {it) . 

Where  the  rent  is  to  cease  "  in  case  the  whole  of  the  coals, 
so  far  as  the  same  can  be  fairly  wrought,  shall  be  worked 
out "  at  any  time  prior  to  the  expiration  of  the  term,  the 
possibility  of  working  at  a  profit  is  immaterial ;  the  proviso 
only  relates  to  the  possibility  of  obtaining  coal  by  fair  work- 
ing ix). 


Covenants. 

Covenants  :       Neither  express  language  nor  a  particular  form  of  words 
con^ituted.        necessary  to  make  a  covenant.    The  Court  looks  to  the 
whole  scope  of  the  instrument,  and  will  give  effect  to  any 
clear  agreement,  whether  in  the  way  of  covenant,  proviso,  or 


{t)  Bishop  V.  Goodwin  (1845),  14 
M.  &  W.  260;  14  L.  J.  Ex.  290 

(Staffordshire) . 

(«)  Clai/to/i  V.  rcnson  (1878),  W.  N. 


158. 

(x)  Griffiths  V.  Eighy  (1856),  1  H. 
&  N.  237  ;  25  L.  J.  Ex.  284.  And 
see  p.  278,  ante. 
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even  exception  or  recital  (a).  Thus,  where  a  mining  lease 
recited  an  agreement,  by  the  lessee,  to  pull  down  an  old  mill 
and  build  another,  and  there  was  also  a  covenant  by  the  lessee 
to  keep  the  new  mill  in  repair,  and  so  to  leave  it  at  the  end 
of  the  term,  it  was  held  that  this  amounted  to  a  covenant  to 
build  the  mill  (h)  ;  and  where  lessees  agreed  to  buy  all  the 
coal  they  wanted,  for  a  specified  purpose,  from  their  lessors, 
and  it  was  stipulated  that  the  lessors  should  not  be  compelled 
to  supply  more  than  500  tons  per  week,  the  Court,  looking  at 
the  agreement  as  a  whole,  and  at  all  the  circumstances,  held 
that  the  lessors  were  bound  to  supply  to  the  extent  men- 
tioned ((?).  But  the  agreement  was  only  to  last  so  long  as 
the  particular  manufacture  mentioned  in  it  was  carried  on  {d) . 
The  Court,  however,  must  be  satisfied  that  the  language  does  Obligation  is 
not  merely  show  that  the  parties  contemplated  that  the  thing 
7night  be  done,  but  it  must  amount  to  a  binding  agreement 
upon  them  that  the  thing  shall  be  done  (e). 

High  judicial  authority  has  declared  that  "  it  would  be 
monstrous  to  imply  covenants  throughout  a  mining  lease  by 
looking  into  the  licences  and  powers  secured  for  the  benefit 
of  the  lessee"  (/).  The  word  "lessee"  implies  executors, 
administrators,  and  assigns  {g). 

If  a  covenant  be  clear  and  absolute  the  parties  will  be  held  Where 
bound  by  it.    Thus,  where  a  lease  provided  that  the  owners  cLaTand 
for  the  time  being  should  be  gratuitously  entitled  to  as  many  absolute, 
coals  as  should  be  consumed  in  any  one  house,  to  be  agreed 
upon  by  the  majority  of  them,  and  occupied  by  them  or  one 
of  them,  this  covenant  was  held  to  be  absolute  and  enforce- 
able so  long  as  any  coal  remained  in  the  pit,  although  not 
capable  of  being  practically  worked  without  costing  more 
than  it  was  worth,  and  notwithstanding  that  the  lease  was 

(«)  Sampson  v.  Easterly  (1829),  4  {e)  Per  Baron  Parke  in  James  v. 

My.  &  E,y.  422  ;  9  B.  &  C.  505  ;  Doe  Cochrane  (1852),  7  Exch.  170  ;  21 

d.  Wilson  V.  Fhillips  (1824),  2  Bing.  L.  J.  Ex.  229  ;   affirmed,  8  Exch. 

13 ;    Wood   V.    Copper  Miners'    Co.  556 ;  22  L.  J.  Ex.  201  ;  1  W.  K. 

(1849),  7  C.  B.  906;  18  L.  J.  C.  P.  232  (covenant  to  sink  pit  not  im- 

293.  plied). 

{b)  Sampson  v.  Easterly,  above.  ( f  )  Hatherley,  L.  C,  in  Jcgon  v. 

{c)  Wood   V.    Copper  Miners'   Co.  Vivian  (1871),  6  Ch.  742:  40  L.J. 

(1849),  7  C.  B.  906  ;  18  L.  J.  C.  P.  Ch.  394. 

293.  (y)  Per  James,  L.  J.,  in  William- 
id)  lb.  (1854),  14  C.  B.  428;  23  son  v.  Williamson  (1874),  L.  R.  9 
L.  J.  C.  P.  209.  Ch.  App.  729 ;  43  L.  J.  Ch.  738. 
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determinable  by  the  lessees  if  the  mineMs  should  be  fully 
and  fairly  gotten  before  the  end  of  the  term  (h). 
or  plain  and  Where  the  words  of  a  written  instrument  are  plain  and 
unambig-uous.  -Qnambiguous,  effect  will  be  given  to  them,  even  though  the 
parties  may,  for  more  than  forty  years,  have  acted  on  a 
wrong  or  mistaken  understanding  of  them,  such  as  not  receiv- 
ing or  paying  a  rent  which,  strictly  speaking,  was  payable 
for  wayleave  (i) . 

Where  an  instrument  contains  provisions  which,  read 
literally,  are  not  in  harmony  with  other  provisions  to  be 
found  in  it,  the  instrument  must  be  read  as  a  whole  in  order 
to  ascertain  the  true  meaning  of  its  several  clauses,  and  the 
words  of  each  clause  must  be  so  interpreted  as  to  bring  them 
into  harmony  with  the  other  provisions  of  the  deed,  if  that 
interpretation  does  no  violence  to  the  meaning  of  which  they 
are  naturally  susceptible  (/i) . 
Covenants  The  question  as  to  whether  covenants  are  joint  or  several 
several.  is  One  for  the  construction  of  the  Court  (/) ,  and  becomes  of 
importance  when  one  of  two  or  more  lessees  dies,  for,  unless 
the  covenants  are  several,  the  representatives  of  the  person 
dying  will  not  be  liable  to  pay  rent  or  perform  the  covenants, 
unless  they  remain  in  possession  so  as  to  create  privity  of 
estate  between  them  and  the  lessor  (m) . 

Where  several  persons  covenant  with  another  in  terms 
which  import,  without  ambiguity,  a  joint  and  not  a  several 
obligation,  the  covenant  must  be  held  to  be  a  joint  one  (n). 

"  Where  the  terms  are  ambiguous  and  may  import  either  a 
joint  or  a  several  obligation,  you  may  look  at  the  other  parts 
of  the  deed,  the  interests  of  the  covenantors,  and  indeed  any 
other  circumstances  appearing  on  the  face  of  the  instrument 
which  will  aid  in  the  determination  of  the  intention  of  the 
parties"  (o). 


(h)  Cartwright  v.  Forman  (1866),  7 
B.  &  S.  243. 

{i)  Hastings  {Lord)  v.  North  Eastern 
Railway,  [1900]  A.  C.  260  ;  82  L.  T. 
429  (approving'  of  Clifton  v.  Wahnesley 
(1794),  5  T.  E.  564). 

ik)  lb.,  per  Lord  Davey,  following 
Lord  Watson,  in  Chamber  Colliery  Co. 
v.  Twycrould,  H.  L.  20th  July,  1893. 

[l)  Wood  V.    Copper  Miners'*  Co. 


(1854),  14  C.  B.  428  ;  23  L.  J.  C.  P. 

209. 

(m)  Per  Lord  Herschell  in  White 
V.  Tyndall  (1888),  13  App.  Cas.  263  ; 
57  L.  J.  P.  C.  114;  58  L.  T.  741. 

{n)  Bradbnrne  v.  Botfcld  (1845),  14 
M.  &  W.  559  ;  14  L.  J.  Ex.  330  ; 
JIarcourty.  Wyman  (1849),  3  Exch. 
817;  18  L.  J.  Ex.  453. 

(o)  White  V.  Tyndall^  above. 
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Where  the  covenants  are  clearly  joint  the  circumstance 
that  the  property  is  demised  to  the  covenantors,  as  tenants  in 
common,  will  not  convert  the  obligation  into  a  several  obli- 
gation (.r). 

Where  a  lease  is  granted  to  two  or  more  lessees  they 
usually  covenant  jointly  and  severally,  but  so  far  as  the 
lessors,  if  more  than  one,  are  concerned,  whatever  words  may 
be  used,  the  covenant  will  be  several  if  their  interests  are 
several,  but  joint  if  their  interest  is  joint  {p).  Where  joint 
all  survivors  must  sue  {q) ,  unless  it  be  proved  that  some  have 
disclaimed  the  covenant  (r).  If  the  interests  of  the  cove- 
nantees are  several,  each  may  sue  separately  (s) .  If,  at  the 
commencement  of  the  covenants,  the  lessees  covenant  jointly 
and  severally,  it  is  not  essential  that  the  words  "  each  of 
them"  should  be  repeated  wherever  the  lessees  are  subse- 
quently mentioned  {t).  Although  a  mining  lease  may  ex- 
pressly debar  the  representatives  of  joint  lessees  from  taking 
to  the  lease,  yet,  if  the  joint  lessees  jointly  and  severally 
covenant  for  payment  of  rent,  their  representatives  will  be 
liable  to  pay  rent  accrued  as  well  after  as  before  the  date 
when  their  testator  dies  (ii) .  Although  premises  are  demised 
to  two  persons  "  as  tenants  in  common  and  not  as  joint 
tenants,"  yet  if  the  covenants  are  joint  and  not  several,  the 
representatives  of  a  deceased  lessee  cannot  be  sued  for 
breaches  occurring  after  his  death  {x) . 

If  a  lease  be  given  to  trustees  on  trust  for  life  tenants  in  Trust  for  life 
succession  with  remainders  over,  the  residuary  personal 
estate  being  also  held  by  the  trustees  on  trust  to  pay  all 
expenses  of  executing  the  trusts,  they  and  not  the  life 
tenants  are  liable  to  pay  rent  and  perform  covenants  under 
the  lease  {y) . 

{p)  Mills  V.  LadbroTce  (1844),  13      D.  &  R.  106  ;  3  B.  &  C.  254  ;  3  L.  J. 
L.  J.  0.  P.  122  ;  7  Scott,  N.  R.  1005  ;      (O.  S.)  K.  B.  30  ;  27  R.  R.  350. 
7  Man.  &  G.  218  ;  8  Jur.  247  ;  Brad-         {t)  Northumberland  {Duke)  v.  Err- 
burne  v.  Botfield  (1845),  14  M.  &  W.      ington  (1794),  5  T.  R.  522;  2  R.  R. 
659  ;  14  L.  J.  Ex.  330.  666. 

{q)  Foley  v.  AddenhrooJce  (1843),  3  ,  Burns ov  Bryant  Martin  (1887), 
a.  &  D.  64  ;  4  Q.  B.  197  ;  12  L.  J.      ^l^PPi^f-f '       S^'h  . , 

O  B  163-  7  Jur  234  .       JT^''*'  ^-  -^^'^^^1    1888  ,  13 

-e.  1^6  ,  /  jur.  (^^g  2G3  ;  57  L.  J.  P.  C.  114  ; 

(r)  Petrie  y  Bury  (1824),  5  D.  &  R.  53  l.  T.  741  ;  52  J.  P.  675  (H.  L.). 
152  ;  3  B.  &  C.  3o.i ;  3  L.  J.  (0.  S.)  (^)  re  Baring,  Jmne  v.  Baring, 
K.  B.  29  ;  27  R.  R.  383.  [11^93]  1  Ch.  61  ;  62  L.  J.  Ch.  50 

{s)  Withers  v.  Bircham  (1824),  5     67  L.  T.  702  ;  41  W.  R.  87. 
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Dealings  with  Mines  and  Minerals. 


^^Usual  ^     ^     An  agreement  for  a  lease  frequently  provides  that  it  shall 
clauses."       contain  all    usual  covenants  and  clauses."    These  have  been 
held  to  include — 

Covenants  by  the  lessee :  For  payment  of  rent ;  for  pay- 
ment of  such  taxes  as  are  not  expressly  payable  by 
the  landlord ;  to  keep  the  premises  in  repair  {z)  ;  and  so 
deliver  them  up  at  the  end  of  the  term  ;  to  permit 
the  lessor  to  enter  and  view  the  state  of  repairs,  and 
to  measure  and  ascertain  the  amount  of  royalty 
payable  {a). 

Proviso  for  re-entry  on  non-payment  of  rent  {b). 
Covenant  by  the  lessor  for  quiet  enjoyment  as  against 

himself  and  those  claiming  imder  him  (c). 
An  agreement  that  the  lease  shall  contain  all  usual 
covenants  and  clauses  does  not  entitle  the  lessee  to  have 
inserted  a  proviso  for  determination  of  the  lease  if  the  work- 
ings are  incapable  of  being  worked  to  a  profit  {d)  ;  nor  a 
covenant  by  a  lessor  for  title  {e) ;  nor  can  the  lessor 
insist  on  a  covenant  against  assignment  (/)  ;  nor  on  the 
power  of  re-entry  being  made  exerciseable  except  on  non- 
payment of  rent  (^7).  These  provisions  should  be  expressly 
stipulated  for ;  unless  the  lessee  considers  he  may  dispenge 
with  an  investigation  of  the  lessor's  title,  this  should  be  done 
at  the  lessee's  expense  before  the  lease  is  executed. 


Rates,  Taxes,  &c. 

Property  tax       Pro]oertij  tax  is  a  landlord's  tax.    It  is  primarily  payable  by 
the  tenant  (/«!),  who,  however,  is  entitled  after  having  paid  the 


(z)  Bee  .d.  Withers  (1832),  2  B.  & 
Ad.  903. 

{a)  Blal-esley  v.  Whtehlon  (1842), 
1  Hare,  176  ;  11  L.  J.  Ch.  164. 

{b)  Hodgkinson  v.  Crowe  (1875), 
L.  R.  10  Ch.  App.  622  ;  44  L.  J.  Ch. 
680  ;  33  L.  T.  388  ;  23  W.  R.  885. 

{()  Hall  V.  City  of  London  Brewery 
Co.  (1862),  31  L.  J.  Q.  B.  257. 

{d)  Strelley  v.  Pearson  (1880),  15 
C.  D.  115 ;  49  L.  J.  Ch.  406  ;  43  L.  T. 
155;  28  W.  R.  752  (Derbyshire). 
It  is  otherwise  in  Scotland:  Goivan 


V.  Christie  (1873),  L.  R.  2  H.  L. 
(Sc.)  273. 

{e)  Vendor  and  Purchaser  Act 
(37  &  38  Vict.  c.  78),  s.  2  ;  Convey- 
ancing Act,  1881  (44  &  45  Vict, 
c.  41),  s.  3  ;  Baynes  v.  Zloyd,  [1895] 
2  Q.  B.  610;  64  L.  J.  Q.  B.  787  ; 
73  L.  T.  250;  44  W.  R.  328. 

(/)  Hampshire  v.  TFicJcens  (1878), 
7  C.  D.  555  ;  47  L.  J.  Ch.  243;  38 
L.  T.  408  ;  26  W.  R.  491. 

{y)  Hodgkinson  v.  Crowe  (1875), 
above. 

{h)  Income  Tax  Act,  1842,  s.  63. 
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tax  to  deduct  it  from  his  next  payment  of  rent,  or  from  rent 
during  the  period  through  which  the  tax  was  accruing 
due  (/).  If  the  assessment  is  at  a  higher  figure  than  the  rent 
payable,  the  tenant  must  bear  so  much  as  exceeds  the  poundage 
on  the  rent,  less  the  abatement  of  one- eighth  in  the  assess- 
ment of  land  with  buildings,  and  one-sixth  in  the  assessment 
of  buildings  other  than  a  farmhouse,  or  buildings  held  with 
land  (/i ) .  Any  stipulation  against  property  tax  being  deducted 
is  void  so  far  as  concerns  that  stipulation  (/),  but  an  agree- 
ment is  not  invalid  which  provides  that  if  the  tenant  pays 
his  rent  without  deducting  property  tax  the  landlord  will 
repay  it  (m). 

Property  tax  is  payable  not  only  on  the  fixed  or  minimum  ^^^^ 
rent  but  also  on  the  amount  of  the  acreage,  footage  or  tonnage  rent, 
rent,  and  the  lessee  or  tenant  is  entitled  to  deduct  it  from  the 
rents  which  he  pays  (n),  but  where  a  mine  is  sold,  the  price  but  not  from 
being  made  payable  by  yearly  instalments,  income  tax  cannot  ^u;JchasT*^ 
be  deducted  therefrom  (o) .  money. 

Land  tax  is  primarily  collectable  from  the  tenant,  but,  in  Land  tax. 
the  absence  of  agreement  to  the  contrary,  he  may  deduct  out 
of  the  rent  of  the  current  year,  so  much  of  the  tax  as  the 
rent  bears  to  the  assessed  annual  value  for  land  tax  pur- 
poses (p) .  The  tenant  will,  however,  be  liable  to  bear  the  tax 
without  recoupment  if  the  rent  is  to  be  "net,"  or  "without 
deduction  "  (t),  or  if  by  writing,  or  orally  (r),  the  tenant  has 
agreed  to  pay  the  land  tax  s^Dccifically,  or  (without  express 
mention  or  exclusion  of  land  tax)  "all  rates  and  taxes"  (s), 
or  "  all  outgoings  "  (t). 


(i)  Revenue  (No.   1)  Act,   1864,  L.  J.  Ex.  100;  5  Jur.  N.  S.  342; 

B.  15.  7W.  R.  141. 

{k)  Finance  Act,  1894,  s.  35.  L^nd  Tax  Act,  1797  (38  Geo. 

(/)  Income  Tax  Act,  1842,  s.  103.  3,  c.  5),  s.  17  ;  Andreio  v.  Hancock 

[m)  Lamb   v.  Brewster  (1879),  4  (1819),  3   Moore,  278;   21   R.  R. 

Q.  B.  D.  220,  607  ;  48  L.  J.  Q.  B.  569. 

277,  421  ;  40  L.  T.  537  ;  27  W.  R.  (r)  AnJieU  v.  White  (1824),  Ry.  & 

478.  M.  246  ;  27  R.  R.  745. 

[n)  Income  Tax  Act,  1842  (5  &  6  (.s)    Christ's   Hospital   v.  Harrilcl 

Vict,  c,  35),  s.  60  ;  Edmonds  v.  East-  (1841),  2  M.  &  G.  707  ;  3  Scott,  N.  R. 


u-oofi?  (1858),  2  H.  &  N.  811  ;  27  L.J.  126. 


Ex.  209;  6  W.  R.  331. 


(0  Parish  v.  Sleeman  (1860),  1  De 


(o)  Taylor  v.  Evans  (1856),  1  H.  &  G.  F.  &  J.  326  ;  29  L.  J.  Ch.  96  ;  8 
N.  101  ;  25  L.  J.  Ex.  269;  Foley  y.  W.  R.  166;  6  Jur.  N.  S.  385;  I 
Fletcher  (1858),  3  H.  &  N.  769  ;  28     L.  T.  506. 
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Dealings  with  Mines  and  Minerals. 


Where  the  lease  or  agreement  exempts  the  tenant  from 
payment  of  land  tax,  that  does  not  apply  to  new  buildings  or 
improvements  erected  or  made  during  the  term.  He  can  only 
deduct  such  proportion  of  the  land  tax  as  the  original  reot 
bears  to  the  assessment  value  (ii) . 

The  owner  or  any  person  having  an  interest  in  the  land 
(except  tenants  at  rack-rent  and  Crown  tenants)  may  redeem 
the  land  tax  {x). 

Tithe  rent-  ^he  case  of  leasos  or  as^reements  of  tenancy  made  on  or 

after  26th  March,  1891,  the  tithe  rent-charge  is  payable  by 
the  landowner,  and  contracts,  for  j)ayment  thereof  by  the 
occupier,  made  since  that  date,  are  void  (?/). 

In  the  case  of  leases  or  agreements  of  tenancy  made  before 
26th  March,  1891,  it  was  competent  to  provide  that  the  tithe 
rent-charge  should  be  paid  and  borne  by  the  tenant,  and  this 
is  sufficiently  contracted  for  by  the  tenant  becoming  liable  to 
pay  "  all  outgoings"  (s),  or  all  "taxes,  rates,  assessments,  or 
charges^'  (a),  but  not  if  the  words  be  only  "all  taxes  and 
assessments  "  (b). 

By  virtue  of  the  Tithe  Act,  1891,  the  tithe  rent-charge  is 
now  collected  from  the  landowner,  but  he  is  entitled  to  recover 
it  from  the  tenant  if  empowered  to  do  so  under  contract  as 
above  mentioned  (c) . 
I^ates,  &c.  for     In  the  absence  of  agreement  to  the  contrary,  and  except  as 
liable.  to  small  tenements  for  which  the  owner  may  be  rated,  the 

lessee  or  tenant  is  liable  to  pay  and  bear  the  poor  rate,  in- 
cluding the  county  rate ;  the  inhabited  house  duty  (d)  ;  the 
borough  rate ;  general  district  rate,  under  the  Public  Health 
Act ;  water  rate  (e)  ;  lighting  and  watching  rate ;  gas  rate ; 
and  the  drainage  rate  (/). 


[u)  Smithy.  Humble  (1855),  15  0.  B. 
321;  3  C.  L.  R.  225. 

{x)  Finance  Act,  1896,  s.  32  ;  42 
Geo.  3,  c.  116,  s.  10.  And  see  p.  622, 
post. 

{V)  Tithe  Act,  1891  (54  &  55  Vict, 
c.  8),  B.  1. 

(z)  ravish  V.  Sleeman  (1860),  1  De 
G.  F.  &  J.  326  ;  29  L.  J.  Ch.  96  ; 
1  L.  T.  106;  8  W.  R.  166. 

(a)  LocJavood  v.  Wilson  (1874),  43 
L.  J.  C.  P.  179;  30  L.  T.  761  ;  22 
W.  R.  919. 


{h)  Jeffrey  v.  Neale  (1871),  L.  R.  6 
C.  P.  240  ;  40  L.  J.  C.  P.  191  ;  24 
L.  T.  362;  19  W.  R.  700. 

(c)  54  &  55  Vict.  c.  8,  s.  1  (2). 

{cl)  Trade  premises  although  dwelt 
in  by  a  caretaker,  are  not  liable  to 
this  tax :  32  &  33  Vict.  c.  14,  s.  11. 

{c)  Direct  Spanish  Telegraph  Co.  v. 
Shepherd  (1884),  13  Q.  B.  D.  202  ;  53 
L.  J.  Q.  B.  420;  51  L.  T.  124;  32 
W.  R.  717  ;  48  J.  P.  550. 

(/)  24  &  25  Vict.  c.  133,  ss.  31, 
38;  Griffiths  V.  Long  don  Drainage  Bd> 
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If  the  landlord  has  covenanted  to  pay  the  water  rate  and 
other  outgoings,  this  applies  to  water  used  for  domestic  pur- 
poses, but  not  for  trade  purposes  {g). 

The  lessee  or  tenant  will  be  liable  to  bear  all  rates  or  Rates  for 
expenses  for  sanitary  works  and  improvements,  if  he  has  fmp^ovements 
ao^reed  to  "  pay  "  or  "  bear  "  "  all  rates,  assessments,  and  out-  and  sanitary 

works  : 

goings  {Ji)  payable  by  landlord  or  tenant  in  respect  of  the 
premises  "  {i)  ;  or  all  "  duties  and  assessments  imposed  on  the  wlien  tenant 
premises  or  the  tenant  or  landlord  in  respect  thereof  "  (li)  ;  or  ' 
"  charges  "  and  assessments  upon  the  premises  or  any  person  in 
respect  thereof  (/) ;  or  where  the  covenant  extends  to  "  duties 

.  .  .  in  respect  of  the  premises^''  notwithstanding  that 
there  is  no  mention  of  "imposed  on  the  tenant  or  land- 
lord "  {yiii)  ;  and  if  the  landlord  pays  the  expenses  he  can 
recover  them  from  the  lessee  or  tenant  [)%), 

But  the  words  "  taxes,  rates,  assessments,  and  impositions  when  tenant 
in  respect  of  the  premises"  are  not  sufficient  to  charge  the 
tenant,  if  the  duty  is  primarily  cast  upon  the  landlord,  and 
there  is  no  mention  of  "  duties  "  or  "  payable  by  the  land- 
lord" (o).  Nor  is  a  covenant  to  pay  the  rent  "without 
deduction  "  so  sufficient  {p). 

Under  a  covenant  to  pay  all  taxes,  parliamentary  or  "Parliamen- 
tary tax." 


(1871),  L.  R.  6  Q.  B.  738;  41  L.  J. 
Q.  B.  25  ;  25  L.  T.  126  ;  19  W.  R. 
1162. 

{g)  Floyd  v.  Lxjons,  [1897]  1  Ch. 
633;  66  L.  J.  Ch.  350;  76  L.  T. 
251  ;  45  W.  R.  435. 

(A)  Crosse  V.  Raw  (1874),  L.  R. 
9  Ex.  209  ;  43  L.  J.  Ex.  144  ;  23 
W.  R.  6  (connecting  with  main 
sewer). 

(i)  Batchelor  v.  Bir/rjer  (1889),  60 
L.  T.  416  (paving  expenses) ;  Aldridge 
V.  Feme  (1886),  17  Q.  B.  D.  212;  55 
L.  J.  Q.  B.  587  (paving). 

{k)  Thompson  v.  Lapworth  (1868), 
L.  R.  3  C.  P.  149,  491  ;  37  L.  J. 
CP.  74;  17  L.  T.  507  ;  16  W.  R. 
312  (paving  expenses)  ;  Bi<,dd  v. 
Marshall  (1880),  5  C.  P.  D.  481; 
50  L.  J.  C.  P.  24  ;  42  L.  T.  793  ; 
29  W.  R.  148 ;  44  J.  P.  584  (drainage 
expenses) ;  Wix  v.  Rutson,  [1899] 
1  Q.  B.  474;  68  L.  J.  Q.  B.  298. 

{I)  Hartley  v.  Hudson  (1879),  4 
C.  P.  D.  367;  48  L.  J.  Q.  B.  751 
(sewerage  and  street  making). 


{m)  Brett  v.  Rogers,  [1897]  1  Q.  B. 
525  (drains) ;  Farlow  v.  Stevenson, 
[1899]  1  Ch.  128  ;  69  L.  J.  Ch.  106 ; 
81  L.  T.  589  ;  48  "W.  R.  213  (di-ains). 

{n)  Budd  V.  Marshall  (1880),  5 
C.  P.  D.  481  ;  42  L.  T.  793,  where 
the  words  included  * '  duties  imposed 
on  landlords  or  tenants  ' '  (drainage 
communication  with  main  sewer). 

ip)  Tidsivell  v.  Whitivorth  (1866), 
L.  R.  2  C.  P.  326  ;  38  L.  J.  C.  P. 
103  ;  15  L.  T.  574;  15  W.  R.  427 
(paving  expenses)  ;  Allum  v.  Dickin- 
son (1882),  9  Q.  B.  D.  635  ;  47  L.  T. 
493 ;  52  L.  J.  Q.  B.  190  ;  30  W.  R. 
930  ;  47  J.  P.  102  (paving  expenses)  ; 
Raivlins  v.  Biggs  (1878),  3  C.  P.  D. 
368 ;  47  L.  J.  C.  P.  487 ;  27  W.  R. 
138  (drains)  ;  Wilkinson  v.  Collgcr 
(1884),  13  Q.  B.  D.  1;  53  L.  J. 
Q.  B.  278  ;  51  L.  T.  299  ;  32  W.  R. 
614  ;  48  J.  P.  791  (paving  expenses) ; 
mil  V.  Edward  (1885),  1  Cab.  &  E. 
481  (sewerage  and  street  making). 

(^;)  Rome  and  Colonial  Stores  v. 
Todd  (1891),  63  L.  T.  829, 
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Paving 
expenses. 


Rates  on 

metalliferous 

mines. 


parocliial,  imposed  on  the  owner  or  occupier,  the  tenant  is 
not  liable  to  pay  expenses  of  repairing  a  bridge  chargeable  on 
owner's  ratione  tenurce  (q),  nor  a  sewers  rate  (/■). 

The  words  all  rates,  taxes,  and  assessments  imposed  or 
assessed  upon  the  premises  or  the  landlords  or  tenants  in 
respect  thereof  "  do  not  extend  to  paving  expenses  recovered 
from  the  owner  (s) . 

Tenants  can  get  off  where  no  such  word  occurs  as  ^'  charge," 
"  duty,"  or  "  outgoings,"  or  where  there  are  no  words  extend- 
ing to  charges  on  the  owner,  or  where  there  are  words 
indicating  an  intention  that  the  landlord  is  to  pay  ;  but,  where 
the  words  are  sufficient,  the  Court  must  hold  the  governing 
intention  to  be  that  the  owner  shall  get  his  rent  clear  of  all 
deductions  {t). 

Until  the  coming  into  operation  of  the  Eating  Act,  1874, 
no  mines  other  than  coal  mines  were  rateable  to  the  poor  rate, 
but  that  Act  made  them  liable,  and  provides  that,  "where 
any  poor  or  other  local  rate  which  at  the  commencement  of 
the  Act  (6th  April,  1875),  any  lessee,  licensee,  or  grantee  of 
a  mine  is  exempt  from  being  rated  to  in  respect  of  such  mine, 
becomes  payable  by  him  in  respect  of  such  mine  during  the 
continuance  of  his  lease,  grant  or  licence,  or  before  the  arrival 
of  the  period  at  which  the  amount  of  the  rent,  royalty  or 
dues  is  liable  to  revision  or  readjustment,  he  may  (unless  he 
has  specifically  contracted  to  pay  such  rate  in  the  event  of  the 
abolition  of  the  said  exemption)  deduct  from  any  rent,  royalty 
or  dues  payable  by  him  one-half  of  any  such  rate  paid  by 
him :  provided  that  he  shall  not  deduct  any  sum  exceeding 
what  one-half  of  the  rate  in  the  pound  of  such  poor  or  other 
local  rate  would  amount  to  if  calculated  upon  the  rent,  royalty 
or  dues  so  payable  by  him  "  {h). 

A  mere  stipulation  in  a  lease  executed  before  1875  that 
the  rent  is  to  be     free  and  clear  of  and  from  all  rates, 


(7)  Baker  v.  Grccnhill  (1842),  2  G-. 
&  D.  435  ;  2  Q.  B.  148  ;  11  L.  J. 
Q.  B.  161 ;  6  Jur.  0.  S.  710. 

(r)  Palmer  v.  Earith  (1845),  14  M. 
&  W.  428;  14  L.  J.  Ex.  256. 

(«)  Baylis  V.  Jiggens,  [1898]  2  Q.  B. 
315;  79'L.  T.  78. 

{t)  Fotdgcr  v.   Arding,  [1901]  2 


K.  B.  580;  70  L,  J.  K.  B.  541  ;  84 

L.  T.  428  ;  (1902)  Times,  13  March. 

[u]  Rating-  Act,  1874  (37  &  38  Vict, 
c.  54),  8,  8.  "Local  rate"  means 
any  county  rate,  borough  rate,  hig-h- 
way  rate,  and  otlier  local  rate  leviable 
upon  property  rateable  to  the  relief 
of  the  poor  :  s.  15. 
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taxes,  tithe-rent  charges,  expenses  and  deductions  whatsoever, 
parliamentary,  parochial,  or  of  any  other  nature,"  is  not  such 
a  specific  contract  as  will  deprive  the  lessee  of  his  right  to 
deduct  one-half  the  rate  (x)  ;  nor  even  where  there  is  a  cove- 
nant to  pay  all  rates,  &c.  "  which  now  are,  or  which  shall  at 
any  time  or  times  hereafter  during  the  continuance  of  this 
demise,  be  imposed  upon  the  demised  premises."  A  "  specific  " 
contract  is  one  which  is  the  reverse  of  "  general"  (y). 


Covenants  to  Sink  Pits,  and  to  iVorL 

It  is  essential  that  there  should  be  a  clear  and  unambiguous  Covenants 
covenant,  or  very  strong  words  of  implication,  to  make  a  ^^^^^^^^'^^ 
lessee  liable  to  sink  a  pit.    Such  an  obligation  will  not  be  mult^deai'ly 
implied  fi'om  a  covenant  to  bring  all  the  manure,  made  by  ^PP^ar ; 
horses  underground,  to  bank,  at  some  of  the  pits  of  the 
demised  collieries  (there  being  no  pits  on  the  demised  land  at 
the  date  of  the  lease)  (s)  ;  nor  from  words  in  the  lease  show- 
ing that  the  sinking  pits  was  contemplated  by  both  parties  as 
a  possible,  and  perhaps  not  unlikely,  event  (a) . 

In  an  old  case,  Parke,  B.,  said,  by  way  of  ohiter  dictum^ 
that  if  the  lease  had  contained  a  positive  covenant  to  work 
the  mines,  and  there  ivere  no  other  tvay  of  doing  so  than  hy 
sinking  a  pit  upon  the  demised  premises,  he  would  feel 
strongly  impressed  with  the  opinion  that  (coupled  with  the 
other  expressions  in  the  lease)  there  would  be  a  covenant  to 
make  a  pit  (s)  ;  but  a  covenant  to  work  uninterruptedly  and 
efficiently,  according  to  the  most  approved  method,  is  not 
enough  to  impose  the  obligation  of  sinking  a  pit,  although 
that  be  the  only  really  efficient  mode  of  working  [b). 

An  obligation  to  sink  a  pit  will  not  arise  from  payment  of  when  not 
the  minimum  rent  being  deferred  for  a  specified  time  within  "^P^®^* 


{x)  Devonshire  {Duhe)  v.  Barrow 
Hcematite  Steel  Co.,  Ltd,  (1877),  2 
Q.  B.  D.  286;  46  L.  J.  Q.  B.  96, 
435  ;  36  L.  T.  355  ;  25  W.  R.  469. 

{y)  Chaloner  v.  BolcJcow  (1878),  3 
App.  Cas.  933  ;  47  L.  J.  Q.  B.  562 ; 
39  L.  T.  134;  26  W.  R.  541. 

(z)  James  v.  Cochrane  (1853),  8 
Exch.  556  ;  21  L.  J.  Ex.  229;  22 


lb.  201,  208;  1  W.  R.  232. 

{a)  lb.  ;  Jegon  v.  Vivian  (1871), 
L.  R.  6  Ch.  742;  40  L.  J.  Ch.  389  ; 
19  W.  R.  365  ;  Wheatleij  v.  West- 
minster  Brymho  Coal  Co.  (1869),  L.  R. 
9  Eq.  538  ;  39  L.  J.  Ch.  175  ;  22 
L.  T.  7;  18  W.  R.  162. 

{h)  Wheatleyv.  Westminster  Brymbo 
Coal  Co.,  above. 


C. 


X 


306  Dealings  with  Mines  and  Minerals. 


which  the  lessee  begins  operations  for  working  {d) ;  nor  from 
the  lease  or  agreement  empowering  the  lessee  to  sink  a  pit,  or 
to  use  land  for  surface  purposes,  or  to  exercise  liberties  in 
connection  with  pits ;  nor  from  a  covenant  to  work  the  coal 
and  mines  in  a  proper  and  workmanlike  manner  (e)  ;  nor 
because  the  sinking  of  pits  would  be  the  most  valuable 
method  for  the  lessor,  and  will  avoid  loss  of  minerals  (/) ; 
nor  because  the  demised  coal  may  possibly  be  flooded  with 
water  because  it  is  to  the  deep  of  the  colliery  from  which  the 
coal  is  worked  (provided,  however,  that  the  lessee  adopt 
reasonable  means  to  prevent  such  an  occm-rence)  (/)  ;  nor 
because  there  is  a  covenant  to  yield  up,  at  the  end  of  the  term, 
all  pits  and  shafts  then  open,  in  good  repair,  so  that  the  mines 
may  be  continued  ( g)  ;  nor  from  the  circumstance  that  the 
lessee  has  covenanted  to  work  uninterruptedly,  efficiently,  and 
according  to  the  most  approved  method,  and  the  sinking 
pits  (//)  may  be  the  only  really  efficient  and  most  approved 
method  of  working  and  getting  the  minerals ;  nor  from  there 
being  words  prohibiting  the  sinking  of  a  pit  on  specified 
lands  {h).  In  brief,  to  make  a  lessee  liable  to  sink  a  pit  the 
stipulation  should  be  "must"  or  "shall,"  and  not  merely 
"  can"  or  "  may." 
r^blV^^^'ii  obligation  to  expend  a  large  sum  in  sinking  a  pit  upon 

the  demised  land,  can  only  be  supported  (in  the  absence  of 
clear  stipulation)  by  showing  that  there  is  no  other  possible 
mode,  than  through  the  medium  of  a  pit,  of  complying  with 
a  covenant  to  work  in  a  proper  and  workmanlike  manner  (/). 

Where  a  lessee  clearly  covenants  to  sink  a  pit  with  all  due 
and  reasonable  diligence  and  despatch,  on  the  lessor's  land, 
this  will  be  treated  as  an  absolute  covenant  to  do  it,  notwith- 
standing that  it  may  involve  an  unreasonable  application  of 
time,  labour  and  money  (A-) ;  and  where  the  lessee  enters  into 
a  covenant  to  work  cifter  the  happening  of  events  which 

(Ji)  Wheatleyy.  Westminster  Brymho 
Coal  Co.  (1869),  L.  K  9  E.q.  538  ;  39 
L.  J.  Ch.  175  ;  22  L.  T.  7  ;  18  W.  R. 
162. 

(i)  Lewis  V.  Fothergill  (1869),  5  Ch. 
103,  109. 

(7^)  Jervis  v.  Tomlcinson  (1856),  1 
H.  &  N.  195;  26  L.  J.  Ex.  41;  4 
W.  R.  683. 


[d)  Lewis  v.  Fothergill  (1869),  5 
Ch.  103. 

((?)  Lewis  V.  Fothergill^  above ; 
Jegon  v.  Vivian  (1871),  L.  R.  6  Ch. 
742;  40  L.  J.  Ch.  389;  19  W.  R. 
365. 

(/)  Leivis  V.  Fothergill,  above. 
(g)  Jegon  v.  Vivian,  above. 


Landlord  and  Tenant. 


307 


make  it  impossible  to  work  witb  profit,  he  will  be  liable 
for  breach  (A-^). 

A  covenant  to  sink  for  coal  "  as  far  as  can  and  ought  to  be  Covenant  to 
accomplished  by  persons  acquainted  with  the  nature  of  practicable^^ 
collieries,  and  as  in  such  cases  is  usual  and  customary,"  ceases  usual, 
to  be  operative  as  soon  as  it  appears  that  trials  have  been 
made  and  that  there  is  no  coal  fit  to  be  worked.    No  person 
can  be  bound  to  do  impossibilities  (/). 

On  breach  of  a  covenant  to  sink  a  pit  to  a  certain  depth.  Damages  for 
and,  in  case  a  marketable  vein  of  coal  is  reached,  to  pay  the  covenanUo 
covenantee  a  certain  sum,  and  subject  to  its  being  shown  that  sink  pit. 
marketable  coal  would  have  been  reached  if  the  covenant  had 
been  performed,  the  covenantee  can  recover  the  amount 
which  he  has  lost  by  being  deprived  of  the  opportunity  of 
finding  marketable  coal  {m) . 

A  covenant  to  work  mines  will  not  be  implied  or  inferred  Covenant 

from  the  mere  relationship  of  landlord  and  tenant.    Proper     ^^^^  * 

stipulations  must  be  inserted  in  the  lease  clearly  providing 

that  the  lessee  is  to  work,  and  this  is  generally  done  by  a  obligation 

covenant  to  work  the  demised  mines  in  a  proper  and  work-  f*® 

^  upon  lessee ; 

manlike  manner,  and  according  to  the  best  and  most  approved 
method  adopted  in  the  district. 

A  covenant  to  work  mines  and  minerals  will  not  be  implied  when  not 
from  the  circumstance  that  a  minimum  rent  is  fixed  by  the  ^"^i^^^®^- 
lease,  and  that  by  continuous  working  it  would  be  possible  to 
produce  a  greater  rent  than  the  minimum  (n)  ;  nor  from  the 
mention  of  other  things  which  the  lessee  is  to  do  in 
working  "  the  mines  (o) ;  nor  from  an  assumed  intention  of 
the  parties  that  the  mines  should  be  worked  (p). 

To  obtain  the  benefits  of  continuous  working,  the  lease  Continuous 
should  contain  an  express  covenant,  or  provide  for  a  minimum 
quantity  of  minerals  to  be  raised  each  year  (q) ;  or,  what  is 

{k^)  Jervis  v.  Tomkinson  (1856),  1         (o)  James  y.  Cochrane  {IS52),  7  Ex. 

H.  &N.  195;  26  L.  J.  Ex.  41.  170  ;  21  L.  J.  Ex.  229  ;  8  Ex.  556  ; 

(0  Hanson  v.  Boothman  (1810),  13  22  L.  J.  Ex.  201 ;  1  W.  E,.  232. 
East,  21.  {p)  Jegon  v.  Vivian  (1871),  L.  R. 

(m)  Pell  V.  Shearman  (1855),  10  6  Ch.  742,  757;  40  L.J.  Ch.  389;  19 

Exch.  766.  AMdi.  me  Hanson  Y.  Booth'  W.  R.  365. 

man,  above.  [q]  lb.    But  see  Clifford  v.  TFatts 

{n)  Wheatleyv.  Westminster  Bnpnho  (1870),  L.  R.  5  C.  P.  577  ;  40  L.  J. 

Coal  Co.  (1869),  9  Eq.  638  ;  39  L.  J.  C.  P.   36,   where    minerals  non- 

Ch.  175  ;  22  L.  T.  7  ;  18  W.  R.  162.  existent. 
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best,  should  (where  possible)  reserve  a  minimum  rent  suffi- 
cient to  exhaust  the  area  of  minerals  demised  when  spread 
over  the  term. 

A  covenant  to  work  conUmioiisly  will  not  be  construed  or 
inferred  from  a  covenant  to  work  "  in  a  proper  and  workman- 
like manner  "  (r)  ;  nor  by  assuming  that  the  parties  must  have 
intended  that  the  mines  would  be  worked  {q)  ;  nor  from  the 
circumstance  that  a  rent  has  been  reserved  at  a  lower  amount 
than  could  be  produced  by  uninterrupted  working  (r). 

In  a  case  where  a  colliery  lessee,  after  abandoning  the 
working  of  the  coal  for  more  than  five  years,  sought  to 
enforce  specific  performance  of  an  agreement  for  a  lease 
which  provided  that  the  coal  should  be  worked  in  a  fair  and 
proper  manner,  and  fixed  a  tonnage  rent,  hut  not  a  minimum 
or  dead  rent^  the  Court  refused  assistance  on  the  ground  of 
delay,  and  remarked,  by  way  of  obiter  dictum,  that  the  tenant 
was  bound  to  work  the  coal  immediately  and  continuously. 
This  remark  may  be  taken  to  apply  only  or  ^principally  to  the 
attempt  to  enforce  specific  performance  (s) .  It  is  doubtful 
whether  continuous  working  would  have  been  enforced  at 
the  instance  of  the  lessor  ;  at  any  rate  this  case  is  less  direct 
and  strong  than  later  decisions  {q)  (r). 

"Where,  by  lease,  reserving  royalties,  and  also  a  minimum 
rent,  the  lessee  has  covenanted  to  work  constantly  and  effect- 
ually, the  lessor  can  insist  on  his  doing  so,  or  may  bring 
ejectment  for  breach  of  covenant ;  but  where  the  working  has 
been  abandoned  for  some  time  with  the  acquiescence  of  the 
lessor,  say  for  fifteen  years  (inferred  from  his  having  received 
the  minimum  rent  periodically,  with  knowledge  of  the  non- 
working,  and  not  having  pressed  his  rights),  the  lessor  must 
give  the  lessee  a  reasonable  time  in  which  to  restore  the 
works  to  proper  condition  {t). 

A  covenant  to  work  "  in  a  proper  and  workmanlike  man- 
ner "  does  not  import  that  the  mines  are  to  be  worked  in  the 
mode  most  advantageous  to  the  lessor.  The  lease  or  agree- 
ment must  contain  special  stipulations  if  that  is  to  be  done. 


[q]  Jegon  v.  Vivian  (1871),  L.  R.  6 
Ch.  742  ;  40  L.  J.  Ch.  389  ;  19  W.  K 
365. 

{r)  Wheatleyv.  Westminster  Brymbo 
Coal  Co.  (1869),  9  Eq.  538  ;  39  L.  J. 


Ch.  175  ;  22  L.  T.  7 ;  18  W.  R.  162. 

(s)  Sharp  v.  Wright  (1859),  28 
Beav.  150,  Romilly,  M.  R. 

(0  Whitehead  v.  Bennett  (1861),  9 
W.  R.  626  ;  4  L.  T.  818. 
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Notwithstanding  this,  where  there  is  such  a  covenant,  the 
lessee  must  not  in  "working  be  utterly  regardless  of  the  future 
carrying  on  of  the  mine  (u). 

If  lessee  absolutely  covenants  to  get  a  specified  quantity  in  Absolute 
every  year,  or  pay  for  the  deficiency  at  the  end  of  it,  he  will  ^o^jj . 
not  be  relieved  from  liability  on  the  ground  that  he  is  pre- 
vented by  natural  causes  fi'om  working  the  minerals  {x) ;  and 
if  the  lease  reserves  no  minimum  rent,  but  contains  a  clause 
for  cesser  in  case  the  mineral  shall  fail  during  the  term  by 
any  inevitable  accident,"  the  lessees  cannot  avail  themselves 
of  this  provision  where  the  cause  of  the  failure  and  inability 
to  get  the  minerals  occurs  before  the  date  and  execution 
of  the  lease,  and  they  have  done  nothing  to  work  the 
minerals  {i/). 

A  stipulation  for  a  fixed  rent,  coupled  with  a  covenant  that  where  mini- 
coal  shall  be  wrought  to  a  specified  extent,  and,  if  above  it,  ^^ble^ 
for  a  royalty  per  ton  for  the  excess,  does  not  cany  with  it, 
hi/  any  impUcation,  a  condition  that  there  shall  be  coals  to  that 
amount  capable  of  being  wrought.  It  amounts  to  a  stipula- 
tion on  the  part  of  the  lessees  to  work  and  get  that  quantity, 
and  if  they  do  not  get  it  to  pay  a  fixed  rent  to  the  land- 
lord 

The  rule  of  caveat  emptor  especially  applies  to  mines  because 
of  their  notorious  liability  to  faults  and  dislocations  (ci)  ;  and 
although  the  demised  minerals  may  be  unworkable  from 
either  natural  causes  or  commercial  considerations,  yet  if  there 
is  an  absolute  stipulation  for  payment  of  dead  or  minimum  rent, 
containing  or  not  containing  the  words  "  whether  the  minerals 
be  worked  and  gotten  or  not,"  that  rent  will  be  payable  to 
the  end  of  the  term,  unless  there  be  a  provision  for  cesser  or 
for  breaking  the  lease  {b) . 

Where  a  lease  not  reserving  a  minimum  rent  contains  a  -n^bereno 


{u)  Lewis  V.  Fothergill  (1869),  5  Ch. 
103,  108  ;  Wheatley  v.  Westminster 
Brymbo  Co.  (1869),  L.  R.  9  Eq.  538  ; 
39  L.  J.  Ch.  175;  22  L.  T.  7  ;  18 
W.  R.  162. 

{x)  Jervis  v.  Tomkinson  (1856),  1 
H.  &  N.  195;  26  L.  J.  Ex.  41  ;  4 
W.  R.  683. 

{y)  lb.  ;  and  see  Simpson  v.  Ingleby 


(1872),  27  L.  T.  695;  20  W.  R. 
993. 

(z)  Bute  V.  Thompson  (1844),  13 
M.  &  W.  487  ;  14  L.  J.  Ex.  95. 

[a)  Bidgtvay  v.  Sneyd  (1854),  Kay, 
627. 

[b)  See  Bute  v.  Thompson  ;  Ridgivay 
V.  Sneyd ;  Jefferys  v.  Fairs  ;  Phillips 
V.  Jones  ;  Ifilne  v.  Taylor  ;  Jlellers  v. 
Devonshire,  ante,  pp.  278  et  seq. 


Dealings  with  Mines  and  Minerals. 


minimum  covenant  by  lessees  that  "  all  the  mines  shall  be  fairly  got 
and  regularly  worked  out,"  that  is  an  imperative  covenant; 
and  subsequent  words  imposing  on  the  lessees  the  obligation 
to  work  the  mines,  at  as  little  disadvantage  as  possible  to  the 
lessor,  and  in  a  workmanlike  manner,  do  not  absolve  the 
lessees  from  obligation  to  work  the  mines  at  all,  if  the  mines 
are  drowned  out  (r) . 
minerals  A  covenant  to  work  a  specified  quantity  of  mineral,  year  by 

year,  will  not  be  applicable  if  the  mineral  is  non-existent,  and 
will  not  be  broken  by  the  lessees  not  working  in  such  a  case. 
The  law  cannot  compel  a  man  to  do  an  impossibility.  The 
covenant  will  not  be  taken  as  importing  a  warranty  by  the 
lessee  that  minerals  to  the  specified  extent  will  be  found,  and 
if  the  lease  does  not  reserve  a  minimiim  or  dead  rent,  the  lessee 
will  not  be  liable  to  pay  the  acreage  or  tonnage  rent  on  the 
quantity  which  would  have  been  workable  had  the  minerals 
been  existent  {d). 

Where  there  is  a  dispute  as  to  whether  mines  have  been 
properly  worked  in  pursuance  of  covenant  by  lessees,  the  onus 
of  proof  is  on  the  lessees  {e) . 
"Unavoid-        Where  the  covenant  to  work  is  qualified  by  the  words 
means  unless  prevented  by  unavoidable  accident,"  or  words  to  that 

physical        effect,  the  qualification  will  be  limited  to  accidents  rendering: 

impossibility,    .       ,      .  .  .  i     i    i      -n  • 

irrespective  of  it  physically  impossible  to  work,  but  will  not  avail  where 
commercial  working  is  possible,  but  the  difficulties  are  such  that  the 
considera-  expense  will  be  greater  than  the  value  of  the  minerals  to  be 
raised  (/).  But  where  no  minimum  rent  is  reserved,  and 
there  is  only  a  covenant  to  raise  a  specified  quantity  each 
year,  the  lessee  will  be  relieved  from  liability  to  go  on 
working  at  a  loss,  if  he  pays  the  lessor  all  the  rent  that  he 
could  claim  if  the  mine  were  actually  worked  {g).  Other- 
wise, if  a  minimum  rent  is  reserved  and  there  is  no  clause  for 
cesser  when  all  the  coal  to  be  paid  for  shall  have  been 
paid  for  {h). 

{c)  JFalker  Y.  Jef cry s  {18il),Wi'         {/)  Morris  y.  Smith  {178S),  S  Bong. 
gram,  V.-C.  (obiter),  11  L.  J.  Ch.      279  (inroad  of  water). 
209  217 

(i)  Gilford  y.  JFaits  (1870),  L.  R.     ^  ^f)  fjf     ^-  (1788),  2  Bro. 

6  C.  P.  577  ;  40  L.  J.  C.  P.  36  ;  22     ^'  ^- 

L.  T.  717  ;  18  W.  R.  925.  (h)  Ridgivay  v.  Sncyd  (1854),  Kay, 

ie)  Walker  v.  Jcffcrys,  Clifford  v.      627;  Fhillips  v.  /owes  (1839),  9  Sim. 
Watts,  above.  519;  3  Jur.  242. 
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Where  a  lessee  covenants  to  work,  yearly,  not  less  than  a  Where  lessee 
sj)ecifie(i  quantity,  or  otherwise  to  pay  a  fixed  sum  as  rent,  ^um'rent,  he 
and  he  pays  the  rent,  he  is  not  liable  for  breach  of  the  f  not  liable 

^  '  1  •     1  substantial 

covenant  to  work,  or,  at  any  rate,  not  for  more  than  nominal  damages  for 

damages  (0-  ^  ^    ^    covenant  to 

Under  an  agreement  to  work  a  coal  mine  so  long  as  it  is  work. 
fairly  workable'^  a  tenant  is  not  obliged  to  go  on  working        aiSf '"^^ 
so  long  as  any  coal  can  be  found  :  he  is  not  bound  to  work  workable." 
at  a  dead  loss  {k). 

Under  a  lease  of  all  mines  which  have  been,  or  during  the  Where 
term  shall  be,  '^discovered  or  opeimV  under  specified  lands,  tonnage  rent 
at  a  minimum  rent  payable  whether  the  mines  are  worked  or  ^'^J  payable 

1.11^^  when 

not,  and  also  at  tonnage  rents,  and  the  mines  have  not  been  minerals 
discovered  or  opened  at  the  date  of  the  action,  the  lessee  "^o^^®*^- 
cannot  be  made  to  pay  the  tonnage  rents,  or  for  not  having 
worked  the  mines,  although  there  be  a  covenant  to  work  in  a 
proper  and  workmanlike  manner.    Those  words  are  only 
applicable  if  and  after  the  mines  are  discovered  or  opened  (/). 

Where  a  covenant  for  continuous  carrying  on  of  ironworks  Not  suffi- 
was  to  be  excused,  if  ironstone  got  from  the  demised  area  was  demised 
insufficient  in  quantity,  or  would  not  by  itself,  or    with  a 

.   ,  ,  '  M.'  St    L     '       stated  pur- 

proper  mixture  and  process  m  smelting  or  manuiacturing  pose, 
thereof,  make  good  common  pig-iron,"  it  was  held  not  to  be 
essential  that  the    proper  mixtui-e  "  should  be  found  on  the 
demised  premises,  but  that  the  lessee  should  procui-e  it  in  the 
usual  way  of  business  (^) . 

Where  a  lease  demised  coal  mines  and  seams  of  coal,  and  Workable 
also  the  mines,  seams,  veins,  or  beds  of  ironstone  and  fire-  ^eams." 
clay  found  in  connection  with  such  coal  seams  as  are  workahle 
as  coal  seams^''  rents  being  severally  payable  for  the  fire-clay 
and  the  coal,  and  it  appearing  that  the  joint  seam  was 
workable  at  a  profit  when  both  coal  and  fire-clay  were  taken 
into  account,  it  was  held  that  the  fire-clay  as  well  as  the  clay 
passed  to  the  lessee,  and  that  the  words  did  not  refer  to  coal 
seams  workable  at  a  profit  as  coal  seams  independently  of  the 
fire-clay  (m) . 

(i)  lolcy  V.  Addenhroohe  (1844),  13  {I)  Quarrington  v.  Arthur  (1842), 
M.  Sc  W.  174  ;  14  L.  J.  Ex.  169.  10  M.  &  W.  335  ;  11  L.  J.  Ex.  418. 

^  r,-,       ,  ^  {'^)  Oarr  v.  £enso7i  (1868),  L.  R. 

{k)  Jones  V.  Shears  (1836),  7  C.  &  3  ch.  524  ;  18  L.  T.  696  ;  16  W.  R. 
P.  346.  744. 
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Won. 


Mine 

''exhausted. 


"Long  wall" 
working". 

''At  all 
reasonable 
usual  working 
times." 


Proper  work- 
ing does  not 
exempt  from 
liability  for 
subsidence. 


When 
covenant  to 
work  con- 
trolled. 


"  Coal  is  *  won '  when  it  is  j)ut  in  a  state  in  which  con- 
tinuous working  can  go  forward  in  the  ordinary  way.  It  is 
not  when  you  first  dig  down  to  a  seam  of  coal  and  come  to 
water  immediately,  but  when  you  have  got  the  coal  in  such  a 
state  that  you  can  go  on  working  it,  and  make  provision,  if 
provision  is  necessary,  for  sufficient  drainage  "  (o) . 

A  mine  is  said  to  be  "  exhausted  "  within  the  meaning  of 
the  Forest  of  Dean  Act,  1837,  when,  after  a  bond  fide  attempt 
to  work  it  to  a  profit,  it  is  found  impossible  to  do  so  (^). 

In  the  "  long  wall  "  system  of  working  no  pillars  of  work- 
able coal  are  left  {cj). 

Where  a  covenant  to  work  in  the  most  proj)er  and  effectual 
manner  goes  on  to  say,  with  a  reasonable  number  of  men 
kept  employed  at  all  reasonable  usual  working  times,  and  so 
that  the  minerals  may  be  raised,  washed,  and  made  merchant- 
able as  speedily  as  practicable,^^  such  a  covenant  is  broken  if 
men  are,  for  several  weeks  not  employed  in  raising  at  all ; 
and  it  is  not  enough  for  men  to  be  employed  on  some 
operations,  if  they  are  not  employed  on  all  those  sti23ulated 
for  (r) . 

"When  a  mining  lessee  is  not  relieved  from  liability  for 
subsidence  of  surface,  the  circumstance  that  he  has,  in  accord- 
ance with  express  covenants,  left  pillars  sufficient  to  support 
the  roofs  of  the  mines,  and  worked  the  mines  in  a  usual  and 
workmanlike  manner,  does  not  exempt  him  from  damages, 
if  injury  is,  in  fact,  caused  to  the  surface  by  his  mining 
operations  (s). 

Where  lessees  covenanted  (1)  that  "in  working  the  mines" 
they  would  leave  certain  pillars  unworked,  and  this  was 
followed  by  (2)  a  covenant  to  work  in  the  best  and  most 
approved  manner,  it  was  held  that  covenant  (1)  restrained 
the  generality  of  covenant  (2),  and  showed  that  there  was 


(o)  Per  Hatherley,  L.  C,  in  Lewis 
V.  Fotherff ill  (1869),  5  Ch.  103,  111. 
And  see  HoJcei^j  v.  miott  (1879),  13 
Ch.  277  ;  49  L.  J.  Ch.  163  ;  41  L.  T. 
637. 

(p)  1  &  2  Vict.  c.  43,  s.  61  ;  JEll- 
way  V.  Davis  (1873),  21  W.  R.  806. 


{q)  See  Mimdy  v.  Rutland  (1882), 
23  C.  D.  81;  46  L.  T.  478;  31 
W.  R.  510. 

(r)  Kinsman  v.  Jackson  (1880),  42 
L.  T.  80,  558;  28  W.  R.  601. 

(s)  Hodgson  v.  Moulton  (1865),  18 
C.  B.  N.  S.  332. 
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not  an  absolute  covenant  to  work  at  all,  and  that  covenant  (2) 
only  applied  to  cases  where  the  lessees  chose  to  work  (t). 

A  covenant  to  "  2:et  the  demised  clay  to  the  fullest  ['  Jo  get  to 

fullest  prac- 

practicable  extent,  consistent  with  the  means  of  sale  of  bricks  ticabie  extent 
and  tiles  to  be  made  therefrom,"  does  not  bind  the  lessee  to  consistently 

'  with  means  of 

go  on  working  at  a  loss,  even  though  sales  could  have  been  sale." 
effected,  though  only  at  an  unremunerative  rate  (u). 

Where  a  lease  reserves  no  minimum  rent,  and  it  is  liable  Fraudulent 
to  be  forfeited  if  the  lessee  ceases  working  for  a  specified  for!° 
time,  the  lease  will  not  be  preserved  by  workings  which  are  feiture. 
temporary,  collusive,  and  fraudulent,  such  as  merely  raising  a 
few  tons  of  hardly  any  value  (x). 

Where  two  or  more  seams  are  included  in  one  lease,  and  Where 
the  lessees  covenant  to  work  the  mines  ^'  in  the  best  and  most  leL^ed^  ncT"^^ 
effectual  manner,  to  the  best  advantage,  and  according  to  the  obligation  to 
usual  practice,"  they  are  not  bound  to  work  all  the  seams  as  one  before 
a  whole,  or  to  continue  the  working  of  each  seam,  when  another, 
entered  on,  until  it  is  exhausted.    They  cannot  be  restrained 
from  working  one  or  more  of  the  seams  before  the  others. 
They  are  at  liberty  to  work  any,  without  working  all,  or  all 
that  they  have  commenced  to  work.    The  lessees'  powers  will 
not  be  cut  down,  unless  restrictive  words  are  used  (y).  The 
covenant  means  that  when  there  is  working,  it  shall  be  done 
in  the  right  way  (//).    An  injunction  will  not  be  granted 
against  a  lessee  for  not  working  fast  enough  (s). 

The  covenant  to  work  is  frequently  qualified  (and,  where  Accident  and 
it  is  to  work  continuously,  should  be  qualified)   by  an  "^^^^^ 
exception  in  case  it  is  impossible  to  work  owing  to  accident, 
or  to  any  strike,  combination,  or  lock-out  of  workmen,  or 
other  unavoidable  cause.    Sometimes  it  is  qualified  by  the 
further  words  "  or  the  state  of  trade." 

For  breach  of  covenant  to  work  properly  the  remedy  is  Breach  of 

n     .     1  1  covenant  to 

generally  m  damages  only.  work. 
The  Court  will  not,  in  the  case  of  a  mine,  order  specific 


(t)  James  v.  Cochrane  (1852),  21 
L.  J.  Ex.  229;  S.  C,  8  Ex.  556; 
22  L.  J.  Ex.  201  ;  1  W.  R.  232. 

(w)  Newton  v.  Nock  (1880),  43  L.  T. 
197. 

[x)  Doe  d.  Bryan  v.  Bancks  (1821), 
4  B.  &  Aid.  401. 


{y)  AUnger  v.  Ashton  (1873),  17 
Eq.  358  ;  22  W.  R.  582. 

{£)  Wheatleyy.  Westminster  Bry  mho 
Co.  (1869),  L.  R.  9  Eq.  638  ;  39  L.  J. 
Ch.  175  ;  22  L.  T.  7  ;  18  W.  R.  162  ; 
Abinger  v.  Ashton,  above. 
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When  and 
•when  not 
injunction 
will  be 
granted. 


performance.  It  will  not  undertake  the  management  of  the 
business  of  a  mine  («),  nor  (either  directly,  or  indirectly  by 
injunction)  specifically  enforce  an  agreement  involving  con- 
tinuous acts,  such  as  supplying  steam  power  (h)  or  working 
points  and  signals  on  a  railway  (a) . 

Unless  there  are  restrictive  words  prohibiting  the  lessees 
from  working,  except  in  a  specified  manner,  the  Court  will 
not  grant  an  injunction  to  restrain  working  in  another 
manner — for  instance,  to  compel  the  lessees  to  shut  up  one 
mine,  until  a  higher  or  lower  mine,  comprised  in  the  same 
demise,  is  worked  (d). 

The  Court  is  reluctant  to  grant  an  injunction  to  restrain 
the  working  of  mines,  because  of  the  great  inconvenience  it 
occasions,  and  will  never  do  it,  except  where  there  is  a 
breach  of  an  express  covenant,  or  an  uncontroverted 
mischief  (e).  An  injunction  will  not  be  granted,  if  it  will 
make  dangerous  the  working  of  higher  or  lower  mines, 
carried  on  concurrently  with  the  mine  in  question,  or  cause 
subsidence  or  injury  to  such  other  mines  (d). 

In  the  absence  of  negative  or  restrictive  words,  an  injunc- 
tion will  not  be  granted,  if  it  be  shown  that  the  method  of 
working,  adopted  by  the  lessee,  is  in  accordance  with  the 
usual  practice  of  the  district  (d). 


Covenants 
against 
water ; 

when  not 
implied. 


Covenants  against  Water. 

In  the  absence  of  a  covenant,  the  lessee  cannot  be  required 
to  execute  works,  or  do  anything  actively,  for  preventing  the 
mine  from  being  flooded  with  water ;  and  such  a  duty  will 
not  be  implied  from  the  lessors  being  entitled  to  a  right  of 
way  through  the  demised  mine  (/),  or  to  purchase  the  pump^ 


[a)  Wheatley  v.  Westminster  Brymbo 
Coal  Co.  (1869),  39  L.  J.  Ch.  175. 
And  see  FoUard  v.  Clayton  (1854),  1 
K.  &  J.  462;  25  L.  T.  O.  S.  50, 
where  the  Court  refused  to  specific- 
ally enforce  a  contract  for 'the  sale 
of  the  coals  to  be  gotten  during  a 
specified  period. 

{h)  Blaclcet  v.  Bates  (1865),  2  H.  & 
M.  270  ;  L.  R.  1  Ch.  App.  117. 

(r)  Powell  JDuffryn  Steam  Coal  Co.  v. 


Taff  Vale  Railivay  (1874),  L.  R.  9 
Ch.  331 ;  43  L.  J.  Ch.  575  ;  30  L.  T. 
208. 

{d)  Abinger  v.  Ashton  (1873),  17 
Eq.  358  ;  22  W.  R.  582,  Jessel, 
M.  R. 

(e)  Anon.  (1751),  Amb.  209,  per 
Hardwicke,  L.  C.  And  see  Wheatley 
V.  Westminster  Brymbo  Co.,  above. 

(/)  Payne  v.  Roeher  Co.  (1887), 
W.  N.  37. 
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ing  machineiy  at  the  end  of  the  term,  provided  that  the 
option  was  capable  of  being  exercised  {(/).  Even  though  there 
be  a  covenant  to  work  in  a  proper  and  workmanlike  manner, 
yet,  where  full  powers  of  working  are  given,  the  lessee  will 
not  be  restrained,  or  made  liable  for  allowing  water  to  flow 
naturally  by  gravitation,  without  artificial  means,  from  a 
higher  mine,  which  he  holds  under  the  same  or  another  title, 
the  opening  being  made  in  the  course  of  ordinary  working  {/i) . 
An  inquiry  will,  however,  be  ordered  if  there  be  improper 
working  (/?).  But  in  the  absence  of  express  power  a  lessee 
cannot,  by  artificial  means,  bring  water  from  other  mines 
through  the  demised  mine  («).  And  a  provision  against  the 
influx  of  water  has  been  said  to  be  a  "  usual  clause,"  which 
the  lessor  can  insist  on  having  inserted  in  the  lease  (k)  ; 
although  it  w^ould  appear  that,  failing  express  agreement, 
the  lessee  cannot  be  made  to  pay  royalty  for  a  barrier  left 
in  these  circumstances. 

Unless  a  lessor  reserves  power  in  clear  and  plain  terms,  he  Power  to 

,  •     ,  T      1  1,  J.  remove  bar- 

cannot,  as  agamst  an  earlier  lessee,  empower  a  subsequent  riermustbe 
lessee  to  remove  barriers  or  pillars,  the  consequence  of  which  clearly 
will  be  to  drown  the  mines  first  demised. 

Where  a  lessee  covenants  to  leave  proper  and  sufiicient  Barrier 
barriers  against  adjoining  mines,  and  to  prevent  the  draining  gj^^^^iy^* 
of  other  mines,  the  lessee  cannot  contravene  those  covenants,  enforced, 
although  his  doing  so  might  really  benefit  the  demised  mine. 
He  will  be  compelled,  by  mandatory  injunction,  to  perform 
his  covenants,  and  to  shut  up  the  communication  with  the 
adjoining  mine  (/). 

Where  a  mining  lease  (m)  contained  covenants  by  the 
lessees  (1)  to  work  the  mines  in  a  proper,  safe,  skilful  and 
workmanlike  manner,  according  to  the  most  approved  methods ; 
(2)  not  wilfully  to  do  or  suffer  anything  whereby  any  mines 
under  any  adjoining  lands,  either  of  the  lessors  or  others, 
should  be  drained  or  unwatered,  or  whereby  any  communi- 


(ff)  Eolleaton  v.  Neiv  (1858),  4  K.  &  V.-C,  obiter  dictum  in  Hodghinson  v. 
J.  640.  Croive  (1875),  19  Eq.  594  ;  44  L.  J. 


i^i)  Jegon  v.  Vivian  (1871),  L.  R.      Ch.  238. 


6  Ch.  758  ;  40  L.  J.  Ch.  389.  (/)  McxUrough  v.  Bower  (1843),  7 

(i)  See  pp.  441  et  seq.,  post.  Beav.  127. 

{k)  Per  Hatherley,  L.  C,  in  Lewis  (m)  Boileauy.  Hunter  (1899),  Times, 

V.  Fothergill  (1869),  5  Ch.  108 ;  Bacon,  26  June. 
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cation  should  be  made  between  tbe  demised  and  adjoining 
mines  other  than  mines  for  the  time  being  in  the  occupation 
of  the  lessees,  but,  on  the  contrary,  should  leave  a  sufficient 
barrier  to  prevent  such  draining  and  unwatering  or  commu- 
nication ;  (3)  but  with  power  for  the  lessees  to  make  drifts 
through  such  barrier  for  communicating  with  other  mines 
for  the  time  being  in  their  occupation :  it  was  held  that  there 
was  no  obligation  to  adopt  the  panel  system  of  mining; 
that  the  covenant  for  barrier  was  exclusively  for  preventing 
unwatering,  and  did  not  render  the  lessees  liable  for  damage 
resulting  from  a  fire  which  broke  out  in  adjoining  mines 
occupied  by  the  lessees ;  and  that  the  words  under  head  (3) 
did  not  extend  the  meaning  of  head  (2). 

The  Court  will  not  interfere  with  the  working  of  barriers 
or  pillars  on  the  ground  of  safety  or  danger  of  the  mine,  but 
will  enforce  a  clear  covenant  not  to  work  pillars  or  barriers  (/?) . 
Consents  to  Sometimes  a  question  arises  as  to  what  consent  is  necessary 
barrier.  "to  the  removal  of  barriers  or  pillars,  as  to  which  there  is  a 
covenant  not  to  work,  except  with  the  consent  of  the  lessor, 
his  heirs  or  assigns.  In  such  a  case,  when  a  mortgagor  has 
assigned,  to  a  third  person,  his  interest  subject  to  the  mort- 
gage, then  the  consent  of  the  assignee  is  requisite,  and  an 
injunction  will  be  granted  to  restrain  the  working  away  of 
pillars  contrary  to  contract.  But  subject  to  the  rights  of 
persons  to  whom  the  equity  of  redemption  has  been  assigned, 
a  mortgagee  is  regarded  as  standing  in  the  place  of  the  lessor 
with  whom  the  covenant  has  been  entered  into,  and  such  mort- 
gagee can  give  or  withhold  consent  (^n) .  And  where  barriers 
or  pillars  have  been  worked,  in  contravention  of  covenants  by, 
or  by  the  authority  of,  mortgagees  in  possession,  they  will  be 
Damages.  charged  (1)  not  merely  with  the  amount  of  royalty,  but  with 
the  full  value  of  the  minerals,  subject  to  a  deduction  for  the 
cost  of  bringing  to  surface,  but  not  for  the  cost  of  severance ; 
and  (2)  with  the  consequences  of  flooding  caused  by  the 
removal  of  the  pillars  (o) .  The  circumstance  that  mortgagees 
are  also  lessees  will  not  entitle  them  to  do  in  the  former 
capacity,  what  they  cannot  do  in  the  latter  (o) . 

(n)  Mostyn  v.  Lancaster,  Taylor  v.  686. 
Mostyn  (1883),  23  C.  D.  583;  52  L.  J.         (o)  Taylor  y.  Mostyn  (1886),  33  CD. 
Ch.  848 ;  48  L.  T.  715  ;  31  W.  R.     226 ;  55  L.  T.  651. 
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If  a  lessee  is  under  obligation  to  work  in  a  fair  and  Action  as  for 
liusbandlike  manner,  and  if  it  would  be  an  improper  work- 
ing to  remove  a  barrier  forming  the  boundary,  whereby  the 
mine  will  be  liable  to  be  flooded,  the  lessor  can  maintain  an 
action  as  for  waste,  irrespective  of  any  express  covenant  • 
which  the  lease  may  or  may  not  contain  in  relation  to  the 
matter ;  but,  of  course,  "  waste  "  would  have  to  be  proved  {jj). 

Where  a  lease  contained  a  covenant  by  the  lessee  not  to  Pumping, 
wilfidly  or  negligently  do  or  suffer  anything  which  might 
occasion  or  tend  to  occasion  the  disowning  of  the  colliery,  or 
obstruct  any  of  the  drifts  or  works,  and  the  mine  had  been 
worked  out,  and  the  lessor  had  not,  within  the  prescribed  time, 
given  the  prescribed  notice  of  desire  to  purchase  machinery, 
yet  on  its  being  shown  that  there  was  a  seam  of  coal  below 
the  coal  in  lease,  and  that  the  lessor  was  interested  in  an 
adjoining  mine  that  would  be  affected  by  the  drowning  of 
the  demised  mine,  an  interlocutory  injunction  was  granted 
against  the  removal  of  the  pumping  machinery,  or  ceasing  to 
pump  until  the  actual  end  of  the  lease,  the  Court  being  of 
opinion  that  the  lessee  would  sustain  less  damage  than  the 
lessor  {q) . 

Covenant  to  supply  Coals,  &c.  for  use. 

Where  a  lessee  covenants  that  he  will,  at  all  times  and  Where 
seasons  of  burning  lime,  supply  the  lessor  with  lime  at  a  supply  at  all 
stipulated  price,  the  lessor  himself  being  prohibited  from  jg^ggg^J;^^ 
getting  and  burning  limestone  for  sale  even  in  his  lands  not  relieved  if 
demised,  the  lessee  is  bound  to  burn  lime  at  all  usual  ^o^^^^^sed. 
seasons,  and  cannot  escape  from  liability  by  showing  that 
there  is  no  lime  burned  on  the  premises  out  of  which  the 
lessor  can  be  supplied.    He  must  get  it  elsewhere  (r).  The 
same  rule  would,  no  doubt,  be  applied  on  a  covenant  to  supply 
coal  at  all  times  during  the  lease. 

If  a  lease  of  works  stipulates  that  the  lessor  shall  supply,  Deficiency  in 
and  the  lessee  shall  take,  coals  from  certain  collieries,  and  the  ^^PP^J"- 


(p)  Marker  v.  KenricTc  (1853),  13 
C.  B.  188  ;  22  L.  J.  C.  P.  129  ;  17 
Jur.  O.  S.  441. 

{q)  Goodrich  v.  Everglyn  Coal  Co. 
(1889),  W.  N.  152.    It  was  here  said 


that  it  is  not  usual  to  pump  water 
from  a  worked-out  mine. 

(r)  Shrewsbicry  v.  Gould  (1819),  2 
B.  &  Aid.  487  ;  21  R.  R.  367. 


318 


Dealings  with  Mines  and  Minerals. 


lessor  makes  default  in  supplying  the  full  quantity  required, 
the  lessee  is  not  entitled  to  go  to  other  collieries  for  all  he 
wants,  but  only  for  the  deficiency  (.s) . 

'^A^pits  now  Where  a  coal-owner  engaged  to  find  sufficient  coal  for  the 
engine  of  another  owner,  for  drawing  water  from  the  pits  of 
both  owners  "  as  they  now  stand,^^  and  the  second  owner  sank 
a  pit  to  a  lower  seam,  whereby  his  engine  consumed  a  greater 
quantity  of  coal  for  draining  all  the  seams,  it  was  held  that 
the  covenantor  was  no  longer  liable  to  supply  any  coal  at  all, 
the  measure  of  sufficiency  having  been  upset  [t). 

^i^e  ^  ^  If  a  lessee  covenants  to  supply  coal  gratuitously  to  the 
lessor,  such  covenant  will  become  inoperative  if  and  when  no 
coal  whatever  can  be  got  out  of  the  demised  premises  ;  but  it 
will  bind  so  long  as  there  is  coal  remaining  in  the  pit,  though 
practically  not  workable  except  at  a  loss  {n) . 


"  aood 

tenantable 
repair." 


Inlierent 
defects. 


Yearly 
tenancy. 


Covenant  to  Repair. 

Although  there  be  no  exj)ress  covenant  to  repair,  a  lessee  for 
a  term  of  years  is  apparently  liable  for  j^ermissive  waste,  such 
as  allowing  houses  to  fall  into  decay  for  want  of  necessary 
repau-s  {,r) . 

Under  an  agreement  to  keep  a  house  in  "  good  tenantable 
repair,"  and  so  leave  the  same  at  the  end  of  the  tenancy,  the 
tenant  is  only  bound  to  put  and  keep  the  premises  in  such 
repair  as,  having  regard  to  the  age,  character,  and  locality  of 
the  house,  will  make  it  reasonably  fit  for  the  occupation  of  a 
tenant  of  the  class  who  would  be  likely  to  take  it  (?/). 

If  the  premises,  through  their  own  inherent  defects,  fall 
into  a  particular  condition,  the  results  of  that  are  not  breaches 
of  the  covenant  to  repair  (s) . 

In  the  absence  of  express  stipulation,  a  tenant  fi'om  year  to 
year,  of  a  house,  is  only  bound  to  keep  it  wind  and  water 


(s)  Wiffht  V.  Diclcsons  (1813),  1  Dow, 
141. 

(t)  Pringle  v.  Taylor  (1809),  2 
Taunt.  150. 

[u)  Cartwright  v.  Formaii  (1866),  8 
B.  &  S.  243. 

{x)  J)avicsY.I)avies{n%%),Z^G.'D. 
499  ;  57  L.  J.  Ch.  1093  ;  58  L.  T. 
514:  36  W.  B.  399. 


{y)  Froudfoot  v.  Hart  (1890),  25 
Q.  B.  D.  42 ;  59  L.  J.  Q.  B.  389 ;  63 
L.  T.  171  ;  38  W.  K.  730  ;  55  J.  P. 
20. 

(s)  Lister  v.  Lane,  [1893]  2  Q.  B. 
212  ;  62  L.  J.  Q.  B.  583  ;  4  R.  474 ; 
69  L.  T.  176;  41  W.  R.  626;  57 
J.  P.  725. 
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tight :  the  landlord,  on  his  part,  is  not  bound  to  do  any 
re^Dairs  (a) . 

A  covenant  to  repair  "  works  "  will  extend  to  levels  made 
for  getting  the  minerals  (b). 

As  in  many  mines  the  underground  roadways  and  drifts  are  To  yieM  up 
abandoned  when  all  the  minerals  for  getting  which  they  have  repair; 
been  made  have  been  obtained ;  and,  as  there  may  be  no  object 
in  continuing  to  pump  water  from  part  of  the  mine  from  which 
all  the  minerals  have  been  got ;  it  is  necessary  and  proper  to  practical 
qualify  the  covenant  to  repair  and  yield  up,  so  as  to  make  it 
only  applicable  to  so  much  of  the  minerals  as  properly  remain 
to  be  worked,  thus :  to  yield  up  at  the  end  of  the  term  such 
of  the  demised  premises  as  shall  then  be  in  existence ;  or 
yield  up  the  premises  in  such  state  and  condition  as  shall  be 
consistent  mth  the  provisions  of  the  lease,  or,  excepting 
such  works  and  things  as  may  from  time  to  time  become 
unnecessary. 

A  covenant  to  yield  up  all  ways  and  roads  "  in  such  good  Tenant's 
order,  repair,  and  condition  as  that  the  demised  premises  may 
be  continued  by  the  lessor,  does  not  extend  to  fixtures  or 
chattels  ordinarily  removable  by  the  lessee,  such  as  tram- 
plates  and  wooden  sleepers  laid  down  by  the  lessee,  merely 
resting  on,  and  not  let  into,  the  ground  (c) ;  but  (unless  other- 
wise provided)  it  will  apply  to  tram-plates  laid  on  stone 
sleepers  formed  on  the  rock  floor,  and  to  any  fixtures  and 
machinery  (d)  existing  at  the  commencement  of  the  lease  (c). 
Accordingly,  where  a  renewed  or  further  term  is  being  taken,  under  former 
the  lessee  should  take  care  to  insert  power  to  remove  fixtures 
belonging  to  him,  and  whether  annexed  during  the  term  of 
the  new  lease,  or  during  the  term  of  any  earlier  lease  under 
which  he  was  entitled  (e) . 

The  merely  suffering  the  workings  of  an  abandoned  seam  Unpumped 
to  remain  full  of  water  is,  apparently,  not  a  breach  of  a 
covenant  not  to  do  or  suffer  anything  whereby  the  mine 


(a)  Amcortk  v.  Johnson  (1832),  5 
Car.  &  P.  239  ;  Gofy.  Gandij  (1853), 
2  El.  &  Bl.  845  ;  23  L.  J.  Q.  B.  1  ; 
2  W.  R.  38. 

[b)  Martyn  v.  Williams  (1857),  1 
H.  &N.  817;  26  L.  J.  Ex.  117;  5 
W.  E.  351. 


{c)  Beaufort  (JDuJce)  v.  Bates  (1862), 
3  De  G.  F.  &  J.  381  ;  31  L.  J.  Ch. 
481 ;  6  L.  T.  82  ;  10  W.  R.  200. 

{d)  Openshaiv  v.  Evans  (1884),  50 
L.  T. 156. 

{e)  Thresher  v.  E.  London  Water-- 
u-orks  Co.  (1824),  2  B.  &  C,  608. 
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damages. 


Injunction. 
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(which  comprised  several  seams)  should  be  drowned  or  over- 
burdened with  water,  and  to  keep  the  levels  in  good  repair, 
order,  and  condition,  and  to  pump  all  the  water  to  come  forth 
out  of  the  colliery  (/). 

If,  after  service  of  a  notice  to  repair  within  the  period  pre- 
scribed by  the  lease,  negotiations  take  place  for  the  sale  or 
purchase  of  the  lessee's  interest,  the  notice  will  be  suspended 
for  so  long  a  time  as  the  negotiations  are  on  foot  {g). 

The  remedy  for  breach  of  this  covenant  is  an  action  for 
damages.  Where  this  is  adequate,  the  Court  will  not  order 
specific  ^performance  (//)  or  an  injunction  (/). 

In  assessing  damages  recoverable  during  the  continuance  of 
a  lease,  all  the  circumstances  must  be  considered,  and  the 
damages  must  be  put  at  such  a  sum  as  reasonably  represents 
the  diminution  of  the  value  of  the  reversion,  consequent  on 
the  breach  of  covenant  to  repair.  If  the  covenantee  is,  to  the 
knowledge  of  the  covenantor,  himself  liable  to  a  superior 
landlord,  such  liability  must  be  taken  into  account  {Ix) . 

An  injunction  will  be  gi-anted  to  restrain  the  infringement 
of  a  covenant  to  leave  specified  plant  or  machinery,  on  the 
premises  (/). 

Where,  contrary  to  a  covenant  to  work  without  unnecessary 
spoil  or  waste,  and  in  defiance  of  a  written  notice  not  to 
injure  certain  fences,  a  lessee  so  works  as  to  cause  damage, 
the  Court  will  grant  a  mandatory  injunction  in  a  negative 
form  to  compel  the  lessee  to  restore  the  fence  to  its  former 
condition  {m). 

Although  the  person  to  whom  the  reversion  upon  a  lease 
has  been  conveyed  cannot  sue  for  breaches  of  a  covenant  to 
repair  committed  before  the  date  of  his  conveyance,  yet,  as  a 
covenant  to  repair  and  yield  up  at  the  end  of  the  term  clearly 


(/)  James  v.  Cochrane  (1853),  8 
Exch.  556  ;  22  L.  J.  Ex.  201  ;  1 
W.  R.  232. 

{g)  Hughes  v.  Metropolitan  Railway 
(1877),  2  App.  Cas.  439  ;  46  L.  J. 
C.  P.  683  ;  36  L.  T.  932 ;  25  W.  R. 
680. 

(/i)  See  Flint  v.  Brandon  (1803),  8 
Ves.  159. 

(i)  AbingerY.Ashton{\^1Z),n'Eq_. 
358. 

(/*;)   Conquest    v.    Ebbetts,  [1896] 


A.  C.  490;  65  L.  J.  Ch.  808  ;  75 
L.  T.  36;   45  W.  R.  50  (H.  L.). 

And  see  Joyner  v.  Weeks,  [1891]  2 
Q.  B.  31;  60  L.  J.  Q.  B.  510;  65 
L.  T.  16  ;  39  W.  R.  583  ;  Whitivham 
V.  Kershaw  (1886),  16  Q.  B.  D. 
613  ;  54  L.  T.  124  ;  34  W.  R.  340. 

(I)  Ward  V.  Buckingham  (1804), 
cited  in  10  Ves.  159 ;  Hamilton  v. 
Bunsford  (1857),  6  Jr.  Ch.  412. 

(m)  Newton  v.  Noch  (1880),  43  L.  T. 
197. 


Landloed  and  Tenant. 


321 


concerns  the  thing  demised  and  passes  with  the  reversion,  he 
can  recover  damages  for  the  breach  of  that  covenant  (n) . 

A  covenant  to  erect  buildings  or  works  in  lieu  of  old 
works,  coupled  with  an  express  covenant  to  leave  the  same  in 
repair  at  the  end  of  the  term,  can  be  sued  upon  by  the 
assignee  of  the  reversion  ;  for,  as  it  tends  to  the  support  and 
maintenance  of  the  thing  demised,  the  law  infers  that  such  is 
the  intention  of  the  parties  (o) .  The  lessor  of  an  undivided 
thu'd  or  other  part  can  sue  for  breach  of  such  a  covenant  (o). 

Damages  are  recoverable  against  the  estate  of  a  deceased 
assignee  of  the  term,  in  respect  of  breaches  committed  while 
he  was  in  possession  (p). 


Covenant  to  Restore  Surface. 

"Where  there  is  a  covenant  by  the  lessee  to  put  the  surface  To  restore,  or 
lands  generally  into  such  state  and  condition  as  they  were  ^per^ac^. 
in  previous  to  the  winning  and  working  of  the  demised 
mines  and  works,  or  as  near  thereto  as  circumstances  will 
permit,  and  if  not  pay  100/.  per  acre,  that  renders  the  lessee 
liable  to  pay  the  fixed  sum  of  100/.  per  acre,  and  not  the 
amount  of  the  actual  damage  sustained.  The  100/.  per  acre, 
being  payable  upon  a  single  event,  is  not  in  the  nature  of  a 
penalty  against  which  the  Court  will  grant  relief  (q).  This 
is  so  notwithstanding  that  the  document  may  contain  a 
reference  to  "  the  penalty  therein  stipulated  "  (r). 

A  lessee  of  pastoral  or  agricultural  land  commits  waste  if  he  Spoil-bank, 
alters  the  nature  of  the  thing  demised,  as  by  tipping  rubbish ; 
this  he  cannot  justify  by  the  consideration  that  the  value  of 
the  land  for  building  purpose  has  been  thereby  increased: 
and  an  injunction  and  damages  will  be  granted  (s). 

Although  a  spoil-bank  or  cinder-tip  is  real  estate,  it  is  not 


(n)  32  Hen.  8,  c.  34  ;  Martyn  v. 
Williams  (1857),  1  H.  &  N.  817  ;  26 
L.  J.  Ex.  117;  5  W.  E,.  351. 

(o)  Sampson  v.  Easterby  (1829),  4 
M.  &  Ry.  422  ;   9  B.  &  C.  505; 

5  L.  J.  (O.  S.)  K.  B.  291  ;  affirmed, 

6  Bing.  644  ;  1  C.  &  J.  105 ;  4  M.  & 
P.  601. 

( p)  Norval  v.  Pascoe  (1864),  4  N.  R. 
390  ;  34  L.  J.  Ch.  82  ;  10  Jur.  N.  S. 

C. 


792  ;  10  L.  T.  809  ;  12  W.  R.  973. 

{q)  Mexborough  [Earl)  v.  Wood 
(1882),  47  L.  T.  516  ;  47  J.  P.  151. 

(r)  Elph'mstone  v.  Monkland  Iron 
and  Coal  Co.  (1886),  11  App.  Cas. 
332;  35  W.  R.  17  (H.  L.  Sc.) 

(s)  West  Ham  Central  Charity  Board 
V.  East  London  Waterworks  Co.,  [1900] 
1  Ch.  624;  69  L.  J.  Ch.  257;  82 
L.  T.  85  ;  48  W.  R.  284. 

y 
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essential,  if  a  valuable  consideration  be  paid,  tbat  a  written 
agreement  empowering  a  person  to  remove  the  spoil-bank  or 
cinder-tip  should  be  under  seal  (t). 

A  spoil-bank  produced  from  mining,  or  tap-cinder  or  other 
refuse  produced  from  puddling  in  ironstone  works,  is  part 
and  parcel  of  the  mine,  and  will  pass  to  the  assignee  of  term 
during  which  the  stuff  was  produced ;  and  he,  or  the  original 
lessee,  while  respectively  in  possession,  can  sell  and  dispose 
of  the  material,  for  his  own  benefit,  or  can  sue  the  surface 
owner,  or  any  other  person,  for  removing  it{u).  But 
where  there  is  a  spoil-bank  in  existence,  at  the  time  of  the 
commencement  of  a  new  lease  to  lessees,  and  such  lessees  did 
not  create  the  refuse,  they  cannot  sell  it,  or  treat  it  as  "  stores 
and  other  effects  "  for  which  they  had  paid,  without  express 
mention  of  the  spoil-bank ;  and  an  injunction,  account,  and 
damages  will  be  granted  against  them  if  they  remove  it  {v) . 
The  lessees  will  not  be  entitled  to  the  stuff,  even  though 
their  lease  be  of  all  mines,  seams,  veins,  and  beds,  as  well 
opened  as  unopened,  of  all  minerals  lying  and  being  within 
and  under  the  lands,  from  the  surface"  (v). 

Where  there  is  an  agreement  between  the  owner  and  his 
tenant  that,  when  the  mines  are  worked  out,  the  surface  shall 
be  restored,  the  owner  may  complain  if  it  is  not  restored,  but 
no  one  else  can  do  so  (x). 

The  Court  will  not  order  specific  performance  of  a  covenant 
to  restore,  or  make  good,  the  surface  of  the  place  from  or  to 
which  minerals  have  been  worked  (?/).  Damages  is  a  suffi- 
cient remedy. 

Where  a  lease  contains  a  covenant  not  to  enter  upon  speci- 
fied surface,  excepting,  say,  two  acres,  and  by  subsequent 
indorsement  it  is  agreed  that  the  lessee  may  exercise  surface 
powers  on  any  part  of  the  within  demised  premises,  he  paying 
20/.  for  every  acre  entered  upon,  this  liability  will  apply  to 
the  two  acres  as  well  as  the  rest  of  the  land  {z) . 


{t)  Smart  v.  Jones  (1864),  15  C.  B. 
N.  S.  717;  33  L.  J.  C.  P.  154;  10 
L.  T.  271 ;  12  W.  R.  430. 

{u)  Robinson  v.  Milne  (1884),  53 
L.  J.  Ch.  1070  ;  Boilcan  v.  Heath, 
[1898]  2  Ch.  301 ;  67  L.  J.  Ch.  529 ; 
78  L.  T.  622 ;  46  W.  R.  602. 


{v)  Boileau  v.  Seath,  above. 

{x)  Wilson  V.  Waddell  (1877),  2 
App.  Cas.  95 ;  35  L.  T.  639  (H.  L. 
Sc.),  per  Lord  Blackburn. 

(y)  Flint  v.  Brandon  (1803),  8  Ves. 
159 

(z)  lb.,  1  Bos.  &  P.  N.  R.  73. 
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A  covenant  to  pay  a  fixed  sum  per  acre,  for  damage  done  J^^^^^^^j^ 
to  land  by  deposit  of  spoil  and  rubbish,  or  otherwise,  runs  against  an 
with  the  land,  and  is  binding  upon  an  assignee  of  a  lease  or  ^irState^^^ 
of  a  licence ;  and,  where  entered  into  by  two  or  more  persons 
jointly  and  severally^  it  will  bind  the  assignee  of  any  one  or 
more  of  them  to  the  extent  of  the  whole  compensation  payable, 
and  damages  can  be  recovered  against  his  estate  {a). 


Inspection. 

It  is  "  usual "  and  proper  for  a  mining  lease  or  conveyance.  Inspection, 
under  which  payment  is  to  be  made  by  instalments,  to  contain 
a  covenant  empowering  the  lessor  or  vendor  to  enter  the  mine, 
for  seeing  the  mode  of  working,  and  inspecting  and  measur- 
ing the  quantity  got,  but  for  no  other  purpose;  the  Court, 
however,  will  not  give  a  wider  power :  any  further  powers 
should  be  expressly  stipulated  for,  especially  where  there  are 
covenants  to  leave  pillars  or  barriers,  or  not  to  work  up  to  a 
specified  fault  {h) . 

If  wayleave  rent  is  to  be  paid  for  coal  under  other  lands, 
it  is  necessary  and  proper  that  the  power  to  inspect  and 
measure  shall  be  available  therefor. 

It  is  customary  to  stipulate  that  the  lessee  will  by  his 
agents  or  servants  give  all  assistance  requisite  to  enable  the 
inspection  to  be  made,  and  that  the  lessor  and  his  agents 
shall  for  such  purpose  have  the  use  of  the  machinery,  &c., 
free  of  charge. 

Where  an  action  is  pending,  the  Court  has  power  to  make 
an  order  allowing  inspection  of  a  mine,  in  which  the  plaintiff 
is  interested,  although,  for  this  purpose  it  is  necessary  to  go 
down  a  shaft,  and  pass  through  workings,  in  adjoining  lands 
belonging  to  the  defendant  (c) . 

The  power  of  the  Court  to  relieve  against  forfeiture  does 
not  extend  "  in  case  of  a  mining  lease  to  a  covenant  or  con- 
dition for  allowing  the  lessor  to  have  access  to,  or  inspect 


(a)  Norval  v.  Pascoe  (1864),  34 
L.  J.  Ch.  82  ;  4  N.  E,.  390  ;  10  Jur. 
N.  S.  792  ;  10  L.  T.  809  ;  12  W.  R. 
973. 

(J)  Blakesley  v.  Whieldm  (1841),  1 

Y 


Hare,  176  ;  11  L.  J.  Ch.  166.  And 
see  Lewis  v.  Harsh  (1849),  8  Hare, 
97  ;  13  L.  T.  O.  S.  89. 

{c)  Lewis  T.  Marsh  (1849),  above. 
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books,  accounts,  records,  weighing  machines,  or  other  things, 
or  to  enter  or  inspect  the  mine  or  the  workings  thereof  "  {d). 


Stipulation 

against 

assignment, 

how 

qualified. 


Stipulation 
not  "  usual.' 


"  Consent  not 
to  be  un- 
reasonably 
withheld." 


Assignment ;  Underletting. 

It  is  the  almost  invariable  custom  for  mining  leases  to 
contain  a  covenant  that  the  lessee  will  not  assign  or  underlet, 
without  the  consent  in  writing  of  the  lessor  {e). 

It  is,  however,  very  common  for  the  covenant  to  be  modi- 
fied in  one  of  the  following  ways  : — (1)  Not  to  assign  or 
underlet  except  by  will  or  (if  a  company)  for  the  purpose  of 
reconstruction  or  amalgamation  with  another  company  ; 
(2)  consent  not  to  be  unreasonably  withheld  ;  (3)  consent  not 
to  be  withheld  except  for  some  sufficient  cause — the  sufficiency 
to  be  settled  by  arbitration  in  case  of  dispute ;  (4)  consent 
not  to  be  withheld,  if  assignment  is  proposed  to  a  person  or 
firm  of  unexceptionable  means  ;  (5)  subject  to  the  delivery  to 
the  lessor,  within  a  limited  period,  of  a  copy  of  the  assign- 
ment ;  otherwise,  the  assignment  to  be  void. 

Under  an  agreement  for  a  lease,  whether  or  not  providing 
for  "usual"  clauses  or  covenants,  the  lessor  cannot  insist 
upon  the  insertion,  in  the  lease,  of  a  covenant  not  to  assign  or 
underlet  without  consent,  whether  or  not  such  covenant  is 
qualified  by  words  stating  that  consent  shall  not  be  unreason- 
ably withheld.  A  judge  cannot,  on  his  own  authority,  say 
what  should  be  "  usual  covenants,"  nor  should  the  locality, 
nature,  or  tenm-e  of  the  pro23erty  be  taken  into  account, 
except  in  special  circumstances  (/). 

The  words  "  such  consent  not  being  arbitrarily  with- 
held" (^),  or  "but  such  consent  not  to  be  unreasonably 
withheld,"  occmring  in  the  lessee's  covenant  not  to  assign, 
do  not  amount  to  a  covenant  by  the  lessor  that  he  will  not 
arbitrarily  or  unreasonably  withhold  his  consent,  so  as  to 


{d)  Conveyancing  Act,  1881  (44  &45 
Vict.  c.  41),  8.  14  (6)  (ii). 

{e)  Mining  Royalties  Report  I., 
161,  199,  212  (Government  Paper 
C.  6195  of  1890);  V.,  6,  16,  17 
(Government  Paper  C.  6980  of  1893). 

(/)  Hampshire  v.  Wickens  (1878), 
7  C.  D.  555;  47  L.  J.  Ch.  243  ;  38 


L.  T.  408  ;  26  W.  R.  491 ;  followed 
by  Bishop  v.  Tcojlor  (1891),  60  L.  J. 
Q.  B.  556  ;  64  L.  T.  529  ;  39  W.  R. 
542.  Hodgkinson  v.  Croive  (1875), 
L.  R.  10  Ch.  622  ;  44  L.  J.  Ch.  238, 
680  ;  33  L.  T.  388  ;  23  W.  R.  885. 

{g)  Treloar  v.  Bigye  (1874),  L.  R. 
9  Ex.  151  ;  43  L.  J.  Ex.  95  ;  22 
W.  R.  843. 
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render  him  liable  to  damages,  or  an  injunction  (h).  They 
merely  qualify  the  lessee's  covenant,  and  release  him  from  its 
obligations,  if  the  lessor  does  in  fact  unreasonably  refuse 
consent,  and  he  can  assign  without  more  ado  (?*).  But  care  Practical 
must  be  taken  to  apj)!//  to  the  lessor  for  consent  to  assign ; 
for  if  that  be  not  done,  then,  although  the  proposed  assignee 
is  admittedly  respectable  and  responsible,  the  Court  will  not, 
in  the  event  of  such  an  omission,  grant  relief  from  forfeiture. 
Forgetfulness  is  not  a  ground  of  relief  {k) . 

Withholding  consent  is  "unreasonable"  when  done  in  Withholding 
order  to  enable  the  lessor  to  obtain  possession  of  the  property 
for  himself,  on  terms  which  he  had  offered  (/). 

The  lessor  cannot  prohibit  the  letting  to  responsible  persons,  '  *  Except  to 
if  the  covenant  not  to  assign  without  consent  is  qualified  by  persons!" 
the  words  "  except  to  responsible  persons  "  (fn). 

Consent  to  assignment  is  not  arbitrarily  or  unreasonably  Unreasonably 
withheld  if  an  Act  of  Parliament  has  been  passed  autho-  ^o^gent!^'''^ 
rising  a  public  body  to  take  the  property,  and  they  are 
actually  acquiring  some  adjoining  to  it.  The  lessor  can 
refuse  where  assignment  would  be  against  his  own  interest, 
unless  the  refusal  is  expressly  limited  to  circumstances  affect- 
ing the  character  or  solvency  of  the  proposed  assignee  («). 
Nor  is  consent  unreasonably  refused,  where  it  is  proposed  to 
assign  to  a  municipal  corporation,  who  intend  to  use  the 
property  for  objects  other  than  those  for  which  the  lease  had 
been  granted  (o) .    Moreover,  a  municipal  corporation  is  not 

a  person  of  responsibility  and  respectability  "  (o). 

The  mere  fact  that  the  lessor  does  not  object  to  the  Consentnot 
assignees  taking  possession  is  not  sufficient  to  imply  that  he  Sors^not"^ 
consents  (79).    Assignment  without  consent  will  be  restrained  objecting, 
by  injunction  (pp). 

{h)  Sear  v.   House  Property   Co.  L.  T.  751  ;  44  W.  E.  659. 

(1880),  16  C.  D.  387  ;  50  L.  J.  Ch.  {m)  Whitehead  y.  Bennett  (1861),  27 

77  ;  43  L.  T.  531  ;  29  W.  R.  192 ;  L.  J.  Ch.  475  ;  9  W.  R.  626. 

45  J.  P.  204.  («)  Treloar  v.  Bigge  (1874),  L.  R. 

(i)  Hyde  v.  Warden  (1878),  3  Ex.  9  Ex.  151;  43  L.  J.  Ex.  95;  22 

D.  72 ;  47  L.  J.  Ex.  121  ;  37  L.  T.  W.  R.  843. 

667  ;  26  W.  R.  201.  (o)  Harrison  v.  Barrow-in-Furness 

[k]  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  Corp.  (1891),  63  L.  T.  834  ;  39  W.  R. 

417;  60  L.  J.  Q.  B.  179;  64  L.  T.  250. 

686  ;  39  W.  R.  338,  C.  A. ;  Eastern  {p)  Elphinstone  v.  MonJcland  Iron 

Telegraph  Co.  y.  Bent,  [\%^^'\  I  Q,.^.  and  Coal  Co.  (1886),   11  App.  Cas. 

835.  332  (H.  L.  Sc.) ;  35  W.  R.  17. 

-  {!)  Bates  v.  Donaldson,  [1896]  2  {pp)  McEacharn  v.  Colton,  [1902] 

Q.  B.  241  ;  65  L.  J.  Q.  B.  578 ;  74  A.  C.  104 ;  85  L.  T.  594. 
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Parol  consent.  Where  consent  is  to  be  given  in  writing,  a  parol  licence  will 
not  suffice,  unless  given  as  a  snare  and  fraudulently,  in  which 
case  the  Court  will  give  relief  (q). 

The  right  to  refuse  consent  to  an  assignment  is  a  legal 
right,  and  a  lessor  will  not  be  debarred  from  exercising  such 
right  merely  because  he  has  knowledge  that  his  lessee  has 
agreed  to  assign  to  a  third  person.    lie  will,  however,  be 
barred,  if  lie  has  so  far  acquiesced  that  it  would  amount  to 
fraud  for  him  to  refuse  consent  (r). 
What  money      Although  a  landlord  may  require  the  payment  of  a  reason- 
may 'no^,  be    able  sum  in  respect  of  any  legal  or  other  expense  incurred  in 
demanded  on  relation  to  a  licence  to  assign  or  underlet,  he  cannot  exact  a 

giving  licence  ,        ®  ' 

to  assign  or  fine,  or  sum  of  money  in  the  nature  of  a  fine,  for  such  licence 
underlet.  consent  («) .    The  fine  in  question  means  money  which  the 

licensor  would  be  able  at  once  to  appropriate  for  his  own 
benefit.  The  enactment  does  not  apply  where  the  covenant 
is  absolute,  and  the  lessors,  by  way  of  condition  for  their 
consent,  require  the  deposit,  with  them,  of  a  sum  of  money 
for  the  due  performance  of  the  covenants  of  the  lease,  the 
same  to  be  returned  if  the  covenants  are  performed  (t) . 
What  does         A  covenant  not  to  assign  or  otherwise  part  with  the  ]3re- 

not  constitute      .  .  ppxi.i,i  ±     j}  ±i 

breach  of  mises,  or  any  part  thereoi,  lor  the  whole  or  any  part  of  the 
covenant  not   fcnn  is  broken  by  an  underlease  iii)  ;  but  otherwise  if  the 

to  assign.         ...  .    .  . 

italicised  words  be  missing  {v)^  or  if  the  lease  is  merely 
deposited  by  way  of  equitable  mortgage  (?^) .  It  is  broken 
by  allowing  a  purchaser  of  mineral  to  enter,  sever,  and 
take  away  the  same(,i?).  Where  underletting  is  prohibited 
it  is  a  breach  to  let  on  a  yearly  tenancy  {%) .  If  the  covenant 
is  merely  ''not  to  assign  or  underlet"  without  consent,  it 
will  not  be  broken  by  a  vendor  letting  a  purchaser  into 
possession  pending  completion,  nor  by  a  company,  which  is 
being  reconstructed,  in  allowing  the  new  company  to  have 
possession,  pending  completion.   But  that  would  be  forbidden 

[q)  Richardson  v.  Evans  (1819),  3  425 ;  Doe  d.  IToUandy.  JForslet/ {1S09), 

Madd.  218.  1  Camp.  20  ;  6R.  R.  303. 

(r)  Willmott  v.  Barber  (1881),  17  (f)  Church  y.  Brown  {l^Q'd),  15  Yes. 

C.  D.  772  ;  15  C.  D.  96  ;  49  L.  J.  Ch.  258  ;  10  E,.  E,.  74  ;  KinnersMj  y .  Orpe 

792  ;  43  L.  T.  95  ;  28  W.  R.  911.  (1779),  1  Doug.  55. 

(.s)  Conveyancing  Act,  1892  (55  &  {iv)  Ex  parte  BraJce  {\Ml),  I  M-ont. 

56  Vict.  c.  13),  s.  3.  D.  &  D.  539. 

{t)  Re  Cosh's  Coniraci  (1806),  Ij.  U.,  (x)  Mostyn  v.  Manger  (1901),  17 

[1897]  1  Ch.  9  ;  66  L.  J.  Ch.  28  ;  75  T.  L.  R.  281. 

L.  T.  365  ;  45  W.  R.  117.  (z)  Timms  v.  ^a^^r  (1883),  49  L.  T. 

(//)  Roc  V.  Harrison  (1788),  2  T.  R.  106. 
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if  there  be  a  covenant  "not  to  part  with  the  possession"  (a). 
Bankruptcy,  on  the  petition  of  the  lessee  himself,  does  not 
amount  to  a  breach  of  a  covenant  not  to  assign  without 
licence  {b) . 

Where  a  lessee,  or  person  deriving  title  under  him,  infringes  Damages  for 
a  covenant  not  to  assign  without  consent,  he  may  be  made  ^tLout^ 
liable  for  all  damage  which  arises  as  the  natural,  probable,  consent, 
and  not  unlikely  result,  without  necessarily  being  the  possible 
or  inevitable  result  (c) . 

The  following  express  covenants  and  stipulations  run  with  Liability 
the  land,  so  as  to  be  binding  upon  the  assignee  of  the  term  or  jf^press^^^^' 
of  the  reversion,  although    assigns  "  are  not  named,  the  reason  covenants 
being  that  they  concern  the  thing  demised  : —         Covenant  assignee  of 
to  pay  rent  [d),  rates  and  taxes  ;  assi^nee^of 
to  build  new  works  in  lieu  of  old  (e) ;  reversion, 
to  repair  and  leave  in  repair  (e)  ; 

to  repair  and  replace  tenant's  fixtures  and  machinery 

fixed  to  the  premises  (/)  ; 
to  deliver  up  works  in  repair  {g)  ; 

to  make  compensation  for  damage  caused  by  mining 
operations  to  surface  (A),  or  to  buildings  above  or 
near  the  demised  mine  (^)  ; 

not  to  assign  or  underlet  without  consent  (/)  ; 

for  quiet  enjoyment  {k). 

Total  (/)  or  partial  [m)  exemption  of  lessee  from  liability 
for  damage  caused  to  surface ; 

{a)  Horsey  Estate  v.  Steiger,  [1899]      L.  J.  Q.  B.  302. 

2  Q.  B.  79  ;  80  L.  T.  857.  {g)  Martyn  v.  Williams  (1857),  1 
{h)  In  re  Rkjgs,  [1901]  2  K.  B.  16 ;     H.  &  N.  817  ;  26  L.  J.  Ex.  117  ;  5 

70  L.  J.  K.  B.  541.  W.  R.  351. 

{c)  Lepla  V.  Rogers,  [1893]  1  Q.  B.  {h)  Norval  v.  Pascoe  (1864),  34  L.  J. 

31 ;  5  R.  57  ;  68  L.  T.  584  ;  57  J.  P.  Ch.  82  ;  10  Jnr.  N.  S.  792  ;  10  L.  T. 

55.  And  see  WilliamsY.  Earle  (1868),  809  ;  12  W.  R.  973. 

L.  R.  3  Q.  B.  739  ;  37  L.  J.  Q.  B.  (i)  Aspdcn  v.  Seddon  (1876),  L.  R. 

231  ;  9  B.  &  S.  740  ;  19  L.  T.  238;  1  Ex.  D.  496  ;  46  L.  J.  Ex.  353. 

16  "W.  R.  1041.  "  Qui  sen  tit  eommodum  sentiro  debet 

{d)  Farherv.  Zr^JJ  (1775),  3  Salk.  5.  et  onus."     And  see  Austerhcrry  v. 

\e)  Easterly  \.  Sampson,  Sampson  y.  Oldham   (1885),  29  C.  D.  750;  55 

Easterly  (1829),  1  C.  &  J.  105  ;  9  L.  J.  Ch.  633 ;  53  L.  T.  543  ;  33 

Bing.  644  ;  4  M.  &  P.  601  ;  9  B.  &  W.  R.  807. 

C.  505.  (/.•)  Campbell  v.  Leivis  (1820),  3  B. 

(/)  Williams  V.  Earle  (1868),  L.  R.  &  A.  392. 

3  Q.  B.  739;   37  L.  J.  Q.  B.  231 ;  [l)   Gill  v.   Eickinson   (1880),  5 
9  B.  &  S.  740  ;  19  L.  T.  238.    But  Q.  B.  D.  159  ;  49  L.  J.  Q.  B.  262. 
not  loose  chattels:  lb.;  Gorton  v.  {in)  Bell  v.  Eudley,  [1895]  1  Ch. 
Gregory  (1862),  3  B.  &  S.  90  ;  31  182 ;  72  L.  T.  15. 
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proviso  for  re-entry  on  bankruptcy  (ii)  or  winding-up,  or 

entering  into  liquidation  (o) ; 
proviso  for  renewal  of  lease  (p) ; 
power  to  use  conduit  for  water  (q) . 
Mutual  covenants  between  adjoining  mine-owners  (r). 

When  assigns  are  named  tbey  will  be  bound  in  relation  to  a 
tbing  not  in  being  at  the  commencement  of  the  lease,  but  to 
be  built  or  done  on  the  demised  ]) remises.  Thus,  an  assignee  of 
a  colliery,  on  which  a  tramway  or  railway  has  been  made,  is 
liable  on  a  covenant  entered  into  by  the  original  lessee, 
(assigns  being  also  named)  to  pay  a  tonnage  rent  on  all  coal 
carried  over  it,  whether  produced  from  the  demised  colliery,  or 
from  other  lands.  Such  a  covenant  runs  with  the  land  (s). 
A  covenant  relating  to,  but  not  running  with,  land  is  binding 
on  an  assign  with  notice  (t). 

Liability  of        An  assignee  is  liable  on  all  covenants  which  are  implied 
assignee .       f^om  the  nature  of  the  transaction,  for  they  concern  the  thing 
On  implied     demised  and  rvm  with  the  land.  Thus,  he  is  bound  to  pay  the 
covenants ,     ^.g^^ts  and  perform  the  covenants  :  he  is  considered  to  be  a 
surety  and  liable  on  an  implied  indemnity  to  the  original 
lessee,  who  can  recover  from  the  assignee  whatever  damages 
the  lessor  obtains  for  breaches  during  the  possession  of  the 
assignee  (u).    But  this  rule  only  applies  to  an  assignee  of  the 
whole  residue  of  the  term,  not  to  an  underlessee,  because  he 
is  not  liable  to  the  original  lessor  on  the  covenants,  and 
there  is  no  privity  of  contract  between  them  {.v).    An  inter- 
mediate assignee,  who  has  parted  with  his  interest  before 


(n)  Hoe  V.  Galliers  (1787),  2  T.  R. 
133  ;  1  R.  R.  445. 

(o)  Horsey  Estate,  Ltd.  v.  Steiger, 
Ltd.,  [1899]  2  Q.  B.  79  ;  80  L.  T. 
857. 

(;;)  Eoe  v.  Hayley  (1810),  12  East, 
464  ;  11  R.  R.  455.  And  see  31nUer 
V.  Trafford,  [1901]  1  Ch.  54  ;  70  L.  J. 
Ch.  72  ;  49  W.  R.  132. 

{q)  Atholy.  G.  W.  of  Ireland  Rail- 
ivay  (1868),  Ir.  R.  3  C.  L.  333. 

(f)  Taite  V.  Gosling  (1879),  11  C.  D. 
273  ;  48  L.  J.  Ch.  397  ;  40  L.  T.  251  ; 
27  W.  R.  394. 


(s)  HemmingwayY.  Fernandez {\%A2), 
13  Sim.  228  ;  12  L,  J.  Ch.  130.  And 
see  Hastings  {Lord)  v.  North  Eastern 
Railway,  [1899]  1  Ch.  656. 

{t)  Luker  v.  Dennis  (1878),  7  C.  D. 
227  ;  47  L.  J.  Ch.  174  ;  37  L.  T. 
827  ;  26  W.  R.  167. 

(?0  Motile  V.  Garrett  (1870,  1872), 
L.  R.  5  Ex.  132  ;  7  ib.  101  ;  39  L.  J. 
Ex.  69  ;  41  ib.  62;  26  L.  T.  367; 
20  W.  R.  416.  The  lessor  may  sue 
either ;  Ib. 

{x)  Bonner  y.  Tottenham,  ^-c,  [1899] 
1  Q.  B.  161  ;  68  L.  J.  Q.  B.  114  ; 
79  L.  T.  611;  47  W.  R.  161. 
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action  commenced,  is  not  liable  to  account  for  profits  made,  or 
royalties  received,  by  bim  during  bis  possession.  He  could 
only  bave  been  sued  wbile  in  possession  {y). 

If  an  assignee  of  tbe  lease  of  coal  mines  covenants  witb  tbe  Under 
original  lessee  (1)  to  pay  tbe  rents  "  so  long  as  the  assignee  independent 
shall  be  in  possession,^^  and  (2)  at  all  times  tbereafter  to  keep  covenant, 
tbe  lessee  indemnified  against  all  rents  and  covenants,  tbe 
words  italicised  are  independent  of,  and  do  not  limit  tbe 
generality  of,  tbe  second  part  of  tbe  covenant ;  and  con- 
sequently tbe  assignee  is  liable,  on  tbese  words,  for  payment 
of  rents  wbicb  tbe  lessee  may  bave  to  pay,  after  tbe  assignee 
ceases  to  be  in  possession  (s). 

Personal  or  collateral  covenants  not  concerning  tbe  pre-  Personal  or 
mises  demised,  do  not  bind  an  assignee,  even  tbougb  assigns  covenants- 
are  named,  and  tbougb  tbe  assignee  may  acquire  witb  notice  iiot  binding 
of  tbe  covenant.    Tbus,  a  covenant  by  lessees  tbat  tbey  and 
tbeir  assigns  will  always  buy  minerals  at  an  adjoining  mine 
not  comprised  in  tbe  lease,  and  always  convey  tbe  minerals, 
from  tbe  demised  premises,  along  a  railroad  constructed  on 
land  not  comprised  in  tbe  lease,  does  not  run  witb  tbe  land  so 
as  to  bind  an  assignee,  notwitbstanding  tbat  be  bas  notice  of 
tbe  covenant  (a)  ;  nor  an  option  of  pre-emption  of  land  ad- 
Joining  tbe  demised  premises  (b) ;  nor  a  covenant  to  pay  taxes 
for  premises  otber  tban  tbose  demised  (c)  ;  nor  a  covenant,  by 
a  person  granting  an  underlease,  to  indemnify  tbe  under- 
lessee  against  a  covenant,  contained  in  tbe  superior  lease,  to 
build  new  structures  (d) . 

Merely  equitable  assignees  taking  independently  of  tbe  Liability  of 
lessor,  altbougb  tbey  may  be  in  possession,  cannot  be  sued  by  assignees, 
tbe  lessor  on  tbe  covenants  of  tbe  lease  (e)  ;  nor  can  tbey,  as 
against  tbe  lessor,  enforce  an  option,  given  by  tbe  lease,  to  tbe 
original  lessee  and  bis  "  assigns."    Tbere  is  no     privity  " 


(y)  alias  V.  Snowdon  Slate  Quarries 
Co.  (1879),  4  App.  Gas.  454  ;  48  L.  J. 
Ch.  811;  41  L.  T.  289;  28  W.  R. 
54. 

(z)  Crossficld  V.  Morrison  (1849),  18 
L.  J.  C.  P.  135;  7  C.  B.  286;  13 
Jur.  565.  And  see  Lloyd  v.  Limmack 
(1S78),  7  C.  D.  398  ;  47  L.  J.  Ch. 
398  ;  38  L.  T.  173  ;  26  W.  K  458. 

(rt)  Eeppel  V.  Bailey  (1834),  2  My. 


&  K.  517  ;  Coop.  t.  Brougham,  298. 

ip)  CoUison  V.  Lettsom  (1816),  6 
Taunt.  224. 

(fO  Goiver  v.  Postmaster  -  General 
(1888),  57  L.  T.  527. 

{d)  Doughty  v.  Boivman  (1848),  11 
Q.  B.  444  ;  17  L.  J.  Q.  B.  111. 

{e)  Cox  V.  Bishop  (1857),  8  De  G-. 
M.  &  G.  815  ;  26  L.  J.  Ch.  389; 
3  Jur.  N.  S.  499 ;  5  W.  R.  437. 
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with  the  lessor,  in  such  a  case(/).  Assignees  (^)  from  a 
licensee  or  cestui  que  trust  under  a  licensee  (h)  may  be  sued  on 
covenants,  entered  into  by  him,  for  rent,  or  otherwise,  so  far 
as  they  clearly  concern  the  premises  demised  (^). 

The  original  lessee  is  (because  of  privity  of  contract  and 
estate)  liable  for  rent,  and  on  the  covenants,  thi'oughout  the 
whole  length  of  the  term,  notwithstanding  that  he  may  have 
assigned  to  a  person  accepted  by  the  lessor  (k)  ;  or  that  an 
assignee  of  part  of  the  demised  premises  may  have  sur- 
but  assignee  rendered  that  part  to  the  lessor  (/).  But  as  between  an 
iTa^sJnee.  assignee  and  the  superior  lessor  there  is  no  privity  of  contract, 
and  the  assignee  is  liable  only  for  rent  accruing,  and  breaches 
of  covenant  happening,  while  he  is  assignee  (m)  ;  and  he  may 
get  rid  of  his  future  liability  by  assigning  to  a  pauper 
emigrant,  unless  he  be  under  covenant  not  to  assign  without 
consent  («) .  The  reason  for  this  is,  that  after  such  an  assign- 
ment there  is  no  privity  of  estate  between  the  lessor  and  the 
assignee  who  has  parted  with  his  interest  (o) ,  A  yearly 
tenant,  who  has  not  covenanted,  is  not  liable  for  rent,  or 
breach  of  covenants,  after  he  has  assigned  (p). 
Undeeleases.  An  "  underlease  by  deed  for  a  term  equal  to  or  longer  than 
that  remaining  in  the  assignor  operates  as  an  assignment  of 
the  whole  term.  In  such  a  case  an  intermediate  assignee  is 
not  liable  for  rent  accruing,  or  breaches  committed,  after  he 
assigns  (q) .    But  where  rent  is  reserved  to  a  person  trans- 


Lessee  is 

liable 

thro  ug-li  out 
whole  term, 


(/)  Friart/  v.  Smgleton,  [1899]  1 
Ch.  86;  2  Ch.  261;  79  L.  T.  465. 
(Reversed  on  another  ground,  [1899] 
2  Ch.  261  ;  81  L.  T.  101.) 

[g]  G.  W.  Raihvmj  v.  Rous  (1870), 
L.  R.  4  H.  L.  650;  39  L.  J.  Ch. 
553. 

(A)  Wrujht  V.  Flu  (1870),  L.  R. 
12  Eq.  408  ;  40  L.  J.  Ch.  558. 

(^)  Martyn  v.  Williams  (1857),  1 
H.  &  N.  817;  26  L.  J.  Ex.  117. 

{Ji)  Thurshy  v.  Flant  (1669),  1 
Wms.  Saund.  241  c  ;  Auriol  v.  Mills 
(1790),  4  T.  R.  94. 

{1}  Baynton  v.  Iforgan  (1888),  L.  R. 
22  Q.  B.  D.  74  ;  58  L.  J.  Q.  B.  139  ; 
59  L.  T.  478. 

[m)  Elias  v.  Snotvdon  Slate  Quarries 
Co.  (1879),  4  App.  Cas.  454  ;  48  L.  J. 


Ch.  811  ;  41  L.  T.  289;  28  W.  R. 
54. 

(n)  Taylor  v.  S/mm  (1797),  1  Bos. 
&  P.  21  ;  4  R.  R.  759  ;  Harlcy  v. 
Xi)?g  (1835),  2  C.  M.  &  R.  18;  5 
Tyrw.  692  :  4  L.  J.  Ex.  144 ;  Moide 
V.  Garreit  (1870),  L.  R.  7  Ex.  101 ; 
39  L.  J.  Ex.  69  ;  26  L.  T.  367. 

(o)  FTopJcinson  v.  Lovering  (1883), 
11  Q.  B.  D.  391  ;  52  L.  J.  Q.  B. 
391  ;  47  J.  P.  519  ;  following  Llynvi 
Coal  Co.  (1871),  7  Ch.  28  ;  41  L.  J. 
Bank.  6  ;  25  L.  T.  609  ;  20  W.  R. 
105. 

{p)  Allcoclc  V.  Moorhouse  (1882),  9 
Q.  B.  D.  366;  47  L.  T.  404;  30 
W.  R.  871. 

{q)  Beardmore  v.  Wilson  (1868), 
L.  R.  4  C.  P.  57;  38  L.  J.  CP.  91; 
19  L.  T.  282  ;  17  W.  R.  54. 
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ferring  all  his  interest  in  a  lease  to  another,  it  operates  as  an 
underlease  and  not  as  an  assignment  (r) . 

Although  the  superior  lessor  cannot,  in  the  absence  of  an  Liability 
express  covenant  by  the  underlessee  with  himself,  sue  the 
underlessee  on  any  of  the  covenants  of  the  original  lease,  yet 
he  may  distrain  on  the  sub-lessee  for  rent  reserved  by  the 
original  lease,  and  may  re-enter  thereunder  (s). 

Where  the  superior  lessor  distrains,  or  threatens  to  distrain, 
on  one  underlessee  for  the  entire  rent  payable,  as  well  as  for 
the  premises  sublet  to  that  underlessee,  as  to  other  under- 
lessees,  the  underlessee  cannot  recover  any  part  of  the  entire 
rent  from  the  other  underlessees,  there  being  no  privity  of 
estate  between  them  {t).  So,  where  one  portion  of  the 
demised  premises  has  been  assigned,  and  another  portion  sub- 
leased, the  head  lessee  covenanting  to  pay  the  rent,  and  keep 
the  assignee  and  underlessee  indemnified  therefrom,  the 
assignee  paying  the  entire  rent  cannot  recover  any  part  of  it 
fi'om  the  underlessee,  seeing  that  the  parties  are  not  liable  to 
a  common  demand  for  the  rent  (u) . 

An  underlessee  paying  rent,  due  from  the  original  lessee  to 
the  superior  lessor,  on  threat  of  distress,  or  mere  demand,  can 
deduct  the  amount  from  payments  due  to  his  immediate 
lessor,  the  lessee  or  assignee  of  the  lessee ;  or  can  sue  him 
for  breach  of  covenant  for  quiet  enjoyment  (x). 

A  person  who  agrees  to  accept  an  underlease  has  not  con- 
structive notice  of  the  provisions  of  the  original  lease,  unless 
he  has  had  a  fair  opportunity  of  ascertaining  what  they 
are  (y). 

If  the  immediate  lessor  of  an  underlease  voluntarily 
surrenders  the  superior  lease,  that  does  not  affect  the  sub- 
lease (z). 

An  underlease  should  always  contain  a  covenant  by  the  Covenants  by 
underlessee  to  observe  and  perform  all  the  covenants  and  ^^^^^1^^^®®- 


(r)  Freece  v.  Corrie  (1827),  2  M.  & 
P.  57  ;  5  Bing.  24  ;  6  L.  J.  (0.  S.) 
C.  P.  205  ;  30  R. R.  536. 

(s)  Arnold  v.  Woodward  (1827),  6 
B.  &  C.  519. 

{t)  Hunter  v.  Eimt  (1845),  1  C.  B. 
300;  14  L.  J.  C.  P.  113. 

(w)  Johnson  v.  Wild  (1890),  44  C.  D. 
146;  59  L.  J.  Ch.  322;  62  L.  T. 


537  ;  38  W.  R.  500. 

{x)  Carter  v.  Carter  (1829),  5  Bing. 
406  ;  2  M.  &  P.  723  ;  7  L.  J.  (0.  S  ) 
0.  P.  141  ;  30  R.  R.  677. 

{y)  m/de  V.  Warden  (1877),  3  Ex. 
D.  72;  47  L.  J.  Ex.  121;  37  L.  T. 
567  ;  26  W.  R.  201. 

(z)  Mellory.  Wailcins  (ISli),  L.  R. 
9  Q.  B.  400 ;  23  W.  R.  56. 
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conditions  of  the  superior  lease,  except  payment  of  the  full 
rent  reserved  thereby,  and  any  other  covenants  specifically 
excluded.  Where  there  is  such  an  engagement,  it  will 
amount  to  a  contract  of  indemnit}^,  and  render  the  under- 
lessee  liable  to  recoup  to  his  immediate  landlord,  all  damages 
recovered  against  him,  and  the  costs  of  defending  an  action 
brought  by  the  superior  lessor  (;:).  Eut  this  will  not  be  so, 
if  the  sub-lease  merely  contains  similar  covenants,  without 
expressly  agreeing  to  perform  those  contained  in  the  superior 
lease.  A  mere  repetition  is  not  enough  (a) . 
Assignment  Where  a  lease  contains  a  covenant  by  the  lessee  not  to 
L^see.^^^"  assign  or  underlet,  without  the  consent  of  the  lessor,  and  gives 
the  lessor  power  to  re-enter,  if  the  covenant  is  broken,  an 
underlessee  (who  is  himself  approved  of  by  the  superior 
lessor)  may  assign  or  underlease  without  getting  the  consent 
of  the  superior  lessor,  who  is  not  entitled  by  the  terms  of  his 
licence  for  the  first  underletting,  to  enlarge  the  proviso  for 
re-entry  reserved  by  the  original  lease  (b). 

If  the  superior  lessor  wishes  (as,  for  instance,  he  may  well 
do,  if  it  is  important  to  preserve  a  barrier  intact)  to  have  a 
voice  before  any  underlessee  authorised  by  himself  can  assign 
or  underlet,  the  original  lease  must  expressly  stipulate  for  the 
superior  lessor's  consent  to  be  obtained  in  such  a  case  (c) . 
Practical  hint.  As  a  condition  for  obtaining  the  superior  lessor's  consent,  it 
may  be  that  the  proposed  underlessee  will  agree  to  covenant 
not  to  assign  or  underlet  without  the  consent  of  as  well  the 
superior  lessor  as  the  immediate  lessor  ;  but,  in  this  event,  the 
underlessee  may  reasonably  stipulate  that  consent  shall  not 
be  unreasonably  withheld,  and  shall  be  subject  to  arbitration, 
the  arbitrator's  award,  if  favourable,  to  be  equivalent  to 
written  consent. 


(z)  Hornly  v.  Car  dwell,  Hanlury 
third  party  (1881),  8  Q.  B.  D.  329  ; 
51  L.  J.  Q.  B.  89  ;  45  L.  T.  781  ;  30 
W.  R.  263  ;  Rules  of  Supreme  Court, 
Ord.  XVI.  rr.  48—55. 

{a)  Logan  v.  Hall  (1847),  4  C.  B. 
598  ;  16  L.  J.  C.  P.  252  ;  Fontxfex  v. 
Foord  (1884),  12  Q.  B.  D.  152  ;  53 


L.  J.  Q.  B.  321  ;  49  L.  T.  808  ;  32 
W.  R.  316. 

(l))  JFilliamsonY.  Williamson  (1874), 
L.  R.  9  Ch.  729 ;  43  L.  J.  Ch.  738 ; 
31  L.  T.  291,  reversing  22  W.  R. 
682. 

(c)  Eaijwood  V.  Silber  (1885),  L.  B. 
30  C.  D.  464  ;  54  L.  T.  108;  34 
W.  R.  114. 
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Forfeiture  and  Re-entry. 

An  express  and  formal  proviso  or  condition  for  re-entry  is  Power  of 
not  essential :  it  will  suffice  if  it  be  collected  from  the  instru-  ^^'^^^'T- 
ment  as  a  whole  that  such  a  power  is  given  {d) .    Power  to 
re-enter  will  not,  however,  be  implied,  either  for  non-payment 
of  rent,  or  assignment,  or  breach  of  covenants  (e) . 

To  avoid  any  question  as  to  whether  the  infringed  covenant  How  proviso 
is  "affirmative"  or  "negative,"  it  is  advisable  to  let  the  expressed, 
power  of  re-entry  apply  if  the  lessees  shall  fail  or  neglect  to 
perform  or  observe  the  covenants  and  conditions  of  the 
lease  (/),  or  "if  there  shall  be  any  breach"  or  "non- 
observance"  of  the  covenants  and  conditions  {g). 

Unless  the  proviso  for  re-entry  on  non-payment  of  rent  be 
made  exercisable  "  whether  the  rent  be  legally  demanded  or 
not,"  a  lessor  cannot  re-enter  without  making  a  legal  demand 
on  the  premises,  for  the  exact  amount  of  rent,  and  before  sun- 
set, precisely  on  the  day  when  due  (/?). 

Under  an  agreement  for  a  lease,  whether  providing  for  How  far 
"  usual  clauses  "  or  not,  a  lessor  cannot  insist  on  the  insertion,  legal  sense? 
in  the  lease,  of  a  proviso  for  re-entry  in  the  event  of  the  lessee 
becoming  bankrupt,  or  being  wound-up,  or  in  the  event  of 
any  breach  of  the  lessees'  covenants.    He  is  only  entitled  to 
a  proviso  for  re-entry  on  non-payment  of  rent  (^). 

A  forfeiture  clause  is  strictly  construed  {k) ,  but  it  will  be  Strictly  but 
construed  fairly,  so  as  to  give  effect  to  the  clear  meaning  of  strued.^°^" 
the  parties  (/). 

The  lessor  must  prove  that  a  forfeiture  has  arisen  :  where  Lessor  him- 
that  is  the  only  issue  the  Court  will  not  make  an  order  for 

prove  for- 


feiture. 


{d)  JDoed.  ITennikerr.  JTatt  {182S),         (h)  WallisY.  Hands,  [1893]  2  Ch. 

8  B.  &  C.  308  ;  1  M.  &  Ry.  694  ;  6  75  ;  62  L.  J.  Ch.  686  ;  68  L.  T.  428  ; 

L.  J.  (0.  S.)  K.  B.  185.  3R.  351. 

L  E,  10  q'  B  302  •  33  L  T   203  '  ^*  '  ' 

no  w*  Tt   874.  *        '  •     •        '  Anderton  and  3filner  (1890),  45  C.  D. 

,'rr  V     -rrr  .    ,  o..^  x   -o  476;  59  L.  J.  Ch.  765;   63  L.  T. 

(/)  mjde  V.  Warden  (1877),  L.  R.  332  ;'  39  w.  R.  44. 


3  Ex.  D.  72,  82;  47  L.  J.  Ex.  121 


(/:)  Boe^.  Spencer  V.  Godwin  {1815), 


37  L.  T.  567  ;  26  W.  R.  201.  4  j^^  &  g.  265  ;  16  R."  R.  463. 

(j)  Barrow  Y.  Isaacs,  [1891]  1  Q.  B.  {I)  Bristol  Corp.  v.  Westcott  (1879), 

417,  424  ;  69  L.  J.  Q.  B.  179  ;  64  12  C.  D.  461,  467  ;  41  L.  T.  117  ;  27 

L.  T.  686  :  39  W.  R.  338.  W,  R.  841. 
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Re-entry  on 
winding-up 
of  company. 


Mortgagor  in 
possession 
cannot  re- 
enter for 
breach  of 
covenants. 
Actual  re- 
entry not 
necessary ; 


but  some 
unequivocal 
act  is 
requisite. 


discovery  of  the  lessee's  documents,  or  for  interrogatories, 
with  a  view  to  show  that  forfeiture  has  been  incurred  (m). 

Where  a  lease  gives  power  to  a  lessor  to  re-enter  upon  the 
company  being  wound  up,  that  right  may  be  exercised  when 
an  order  for  winding  up  has  been  made  by  the  Coui-t,  or  a 
special  resolution  to  wind  up  voluntarily  has  been  confirmed  ; 
the  lessor  has  not  to  wait  until  the  winding-up  is  termi- 
nated (n). 

Forfeiture  will  arise  if  a  company  is  wound  up  merely  for 
the  purpose  of  reconstruction ;  and  not  necessarily  because 
of  insolvency.  The  Court  looks  at  the  fact  and  not  at  the 
cause  (o). 

Where  the  reversion  in  demised  premises  is  in  mortgage, 
only  the  mortgagee  can  re-enter  for  breach  of  covenants ;  the 
mortgagor  in  possession  cannot  do  so  (jo). 

The  lessor  need  not  himself  actually  enter:  it  will  be 
enough  if  he  grants  a  new  lease  or  licence  to  another  person, 
who  enters  and  works,  or  if  he  does  any  act  which  would  be 
a  trespass  upon  the  estate  of  the  original  lessee,  unless  it  had 
been  determined  by  forfeiture  (q) . 

A  proviso  declaring,  in  terms  however  strong,  that  the  lease 
shall  be  void  if  the  lessee  infringes  covenants,  means  that  it 
shall  be  voidable  only  at  the  option  of  the  lessor  (r) ;  and  the 
lease  remains  in  force  until  the  lessor  has  done  some  unequi- 
vocal act  to  show  that  he  has  exercised  his  option  to  determine 
it  (s) .  Thus,  where  a  coal  lease  reserved  a  tonnage  rent,  and 
contained  a  proviso  that  the  lease  should  be  wholly  void,  if 
the  lessee  "  should  cease  working  at  any  time  [for]  two  years," 
it  was  held  that  the  lease  was  voidable  only  at  the  option  of 
the  lessor ;  otherwise  the  lessee  might,  on  an  action  for  rent, 


{m)  Mexloroiigh  [Earl)  v,  Whiticood 
Urban  District  Council,  [1897]  2  Q.  B. 
Ill  ;  66  L.  J.  Q.  B.  637;  76  L.  T. 
765  ;  45  W.  R.  564. 

[n)  General  Share  Co.  v.  Wetley 
Brick  Co.  (1882),  20  C.  D.  260  ;  30 
W.  R.  445. 

(o)  Horsey  Estate,  Ltd.  v.  Steiger, 
Ltd.,  [1899]  2  Q.  B.  79;  68  L.  J. 
Q.  B.  743  ;  80  L.  T.  857  ;  Etvart  v. 
Fryer,  [1901]  1  Ch.  499;  70  L.  J. 
Ch.  138 ;  83  L.  T.  551 ;  49  W.  R.  145 ; 
affirmed  by  H.  L.,  13  March,  1902. 


[p)  Matthews  v.  Usher,  [1900]  2 
Q.  B.  535 ;  69  L.  J.  Q.  B.  856  ;  83 
L.  T.  353  ;  49  W.  R.  40. 

{q)  iJoe  d.  Kanley  v.  Wood  (1819), 

2  B.  &  Aid.  724  ;  21  R.  R.  469. 

(r)  Doe  d.  Bryan  v.  Bands  (1821), 
4  B.  &  Aid.  401  ;  Gow,  220  ;  23 
R.  R.  318. 

(s)  Roberts  v.  Davey  (1833),  1  N.  & 
M.  443  ;  4  B.  &  Ad.  664  ;  2  L.  J. 
K.  B.  441  ;  Davenport  v.  Reg.  (1877), 

3  App.  Cas.  115  ;  47  L.  J.  P.  C.  8  ; 
37  L.  T.  727. 


Landlord  and  Tenant.  335 

set  Tip  as  defence  that  the  lease  was  at  an  end  (t).  Whether 
a  lessor  obtains  possession  peaceably  or  by  action,  it  is  neces- 
sary that  he  should  give  notice  of  his  intention  to  re-enter  (u) . 

A  notice  by  the  lessor  or  licensor  that  he  will  re-enter  unless 
something  be  done,  which  under  the  lease  or  licence  he  can 
rely  on  as  a  forfeiture,  is  not  good,  as  not  being  sufficiently 
positive  (x). 

Under  a  condition  forbidding  assignment,  a  forfeiture  is  Equitable 
not  wrought  if  a  mere  equitable  charge  be  given,  without  ^^^^S^- 
change  of  possession  (y). 

Where  a  lessor  or  other  reversioner  knows  that  a  forfeiture  Waiver  of 
has  been  incurred,  and  at  a  later  period  acknowledges  the 
continuance  of  the  tenancy,  he  thereby  waives  the  for- 
feiture (z). 

Waiver  is  evidenced  by  any  of  the  following  acts : —  acts  amount- 
Acceptance  by  the  lessor,  from  the  lessee  or  assignee,  of  rent  ° 
due  after  the  cause  of  forfeiture  (a)  ;  making  an  unqualified 
demand,  or  bringing  an  action,  for  rent  accruing  due  after 
the  forfeiture  was  incurred  (b) ;  or  for  damages  based  upon 
the  footing  that  the  tenancy  is  in  force  (<?)  ;  distraining  for 
rent  due,  either  before  or  after  the  cause  of  forfeiture  (d), 
unless  the  distress  is  insufficient  to  satisfy  the  rent,  and  the 
power  of  re-entry  is  so  framed  as  to  be  exercisable  notwith- 
standing such  distress  (e) . 

Forfeiture  is  waived  by  permitting  or  acquiescing  in  the 
breaches  of  covenant  relied  on  (/)  ;  or  agreeing  (in  writing 
or  verbally)  to  grant  a  new  lease  commencing  after  the 
expiration  of  that  of  which  forfeiture  has  been  incurred  {g). 

{t)  Doe  d.  Snjan  v.  Banclcs  (1821),  C.  P.  281  ;  8  Jur.  N.  S.  1107. 
4  B.  &  Aid.  401;   23  R.  R.  318;         {b)  J)end>j  y.  Xicholl  {1858),  i  C.B. 

James  Y.  Younff  {188i),  27  CD.  652;  N.  S.  376;  27  L.  J.  C.  P.  220; 

53  L.  J.  Ch.  793  ;  51  L.  T.  75 ;  32  6  W.  R.  502. 

W.  R.  981.  {c)  Evans  v.  Davis  (1878),  10  C.  D. 

{u)  In  re  Riggs,  [1901]  2  K.  B.  16.  747  ;  48  L.  J.  Ch.  223. 

\x)  Muslcett  V.  Hill  (1839),  5  Bing-.         {d)  Cotestvorth  v.  SpoJces  (1861),  10 

N.  C.  694  ;  7  Scott,  855  ;  9  L.  J.  C.  B.  N.  S.  103  ;  30  L.  J.  C.  P.  220  ; 

C.  P.  201.  Grimwood  v.  Ifoss  (1872),  L.  R.  7 

(p)  Bowser  v.  Colbt/  (1841),  1  Hare,  C.  P.  360,  363  ;  41  L.  J.  Q.  B.  239  ; 

109  ;  11  L.  J.  Ch.  132  ;  5  Jur.  1106.  27  L.  T.  268  ;  20  W.  R.  972. 

(z)  WardY.  Dag  {ISei),  5  B.  &  S.         (e)  Shepherd  v.  Dergcr,  [1891]  1 

359  ;  33  L.  J.  Q.  B.  254  ;  10  L.  T.  Q.  B.  597 ;  60  L.  J.  Q.  B.  395 ;  64 

678  ;  12  W.  R.  829.  L.  T.  435  ;  39  W.  R.  330. 

(a)  Arnshy  v.  Woodivard  (1827),  6         (/)  Whitehead  v.  Bennett  (1861), 

B.  &  Cr.  519 ;  5  L.  J.  (0.  S.)  K.  B.  9  W.  R.  626. 

199  ;  Fellatt  v.  Boosey  (1862),  31  L.  J.        [g)  Ward  v.  Day  (1864),  5  B.  &  S. 
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Effect  of 
receiving  rent 
due  after 
forfeiture. 


Delay. 


When  for- 
feiture not 
waived. 


Where  a  lease  contains  (1)  a  general  covenant  to  repair, 
(2)  a  covenant  to  repair  after  notice,  and  (3)  a  proviso  for 
re-entry  on  breach  of  covenants,  a  notice,  under  the  second 
covenant,  to  repair  within  the  prescribed  time,  prevents  the 
lessor  from  exercising  his  power  to  re-enter  for  breach  of  the 
first  general  covenant  {h)  ;  but  a  notice  to  repair  "  forthwith," 
or  "  in  accordance  with  the  covenants  of  the  lease,"  has  not 
this  operation,  and  the  lessor  can  found  his  action  for  recovery 
on  the  breach  of  the  general  covenant  (/). 

A  lessor  actually  receiving  rent  due  after  he  has  knowledge 
of  the  forfeiture  cannot  protect  himself  by  recording  in 
writing  that  he  receives  it,  not  as  rent,  but  as  compensation 
for  the  use  of  the  premises,  or  without  prejudice  to  any  ante- 
cedent breaches  of  covenant.  If  the  lessor  wishes  to  j)reserve 
his  right  of  forfeiture,  his  only  safe  course  appears  to  be  to 
refuse  to  receive  the  money  at  all  (A-). 

Negotiations,  extending  over  a  long  period,  for  obviating 
the  consequences  of  breaches  of  covenant,  may  possibly  be 
construed  into  waiver,  because  of  the  delay  during  which  the 
lessor  sees  the  lessee  incurring  expense  (/)  ;  where  mines  are 
concerned  it  is  especially  necessary  that  the  lessor  should  be 
prompt  in  exercising  his  right  (/). 

Forfeiture  is  not  waived  by  acceptance  of  (m),  or  distraining 
for,  rent  due  before  the  forfeiture  was  incurred ;  nor  if 
at  the  time  of  accepting  rent  the  lessor  has  no  knowledge  of 
the  forfeiture  (o),  unless  it  appear  from  other  circumstances 
that  the  rent  was  accepted  with  an  intention  of  continuing 
the  tenancy  notwithstanding  any  forfeiture  (7:*).  A  receipt  of 
rent  after  an  unequivocal  act  of  election  may  be  evidence  of  a 


359;  33  L.  J.  Q.  B.  254;  10  L.  T. 
578  ;  12  W.  R.  829. 

(A)  Doedi.  Morecraft  v.  Meux  (1825), 
4  B.  &  C.  606  ;  7  D.  &  R.  98  ;  1 
Car.  &  P.  346  ;  4  L.  J.  (0.  S.)  K.  B. 
4;  28  R.  R.  426. 

{i)  Few  V.  Perkins  (1867),  L.  R. 

2  Ex.  92 ;  36  L.  J.  Ex.  54  ;  16  L.  T. 
62  ;  15  W.  R.  713. 

{k)  Croft  V.  Lumley  (1855),  5  E.  & 
B.  648  ;  6  H.  L.  C.  672  ;  27  L.  J. 
Q.  B.  321  ;  6  W.  R.  523 ;  4  Jur. 
N.  S.  903  ;  Davenport  v.  Reg.  (1877), 

3  App.  Cas.  115;  47  L.  J.  P.  C.  8  ; 
37  L.  T.  727;   Strong  v.  Stringer 


(1889),  61  L.  T.  470. 

{I)  Bowser  v.  Colbg  (1841),  1  Hare, 
109;  11  L.J.  Ch.  132;  5  Jur.  1106. 

(m)  Pricey.  JForwood  (1859),  4  H. 
&  N.  512  ;  28  L.  J.  Ex.  329  ;  7 
W.  R.  506  ;  Cronin  v.  Rogers  (1884), 

1  C.  &  E.  348. 

(n)  Thomas  v.  Lulkam,  [1895]  2 
Q.  B.  400  ;  64  L.  J.  Q.  B.  720  ;  73 
L.  T.  146  ;  43  W.  R.  689. 

(o)  Roe  d.  Greqson  v.  Harrison  (1788), 

2  T.  R.  425  ;  1  R.  R.  513. 

[p)  See  Walrondv.  Hairkins  (1875), 
L.  R.  10  C.  P.  342  ;  44  L.  J.  C.  P. 
116  ;  32  L.  T.  119  ;  23  W.  R.  390. 
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new  agreement  upon  the  old  terms  (q)  ;  but,  sHort  of  this, 
no  waiver  will  be  implied  from  distraining  for  or  accepting 
rent  after  an  action  has  been  commenced  for  recovery  of  the 
premises  (r).  Forfeiture  is  not  waived  by  giving  further 
time  for  performance  of  covenants  {s) ;  nor  by  merely  lying 
by  and  witnessing  the  act  of  forfeiture ;  but  there  will  be 
waiver  if  the  lessor  lets  the  tenant  lay  out  money  on  the 
premises  (t). 

Waiver  only  applies  to  breaches  actually  incurred,  and 
does  not  preclude  re-entry  for  subsequent  breaches,  or  for 
continuing  acts  of  forfeiture,  as  not  observing  a  covenant  to 
work  mines,  or  to  keep  in  repair  (;u) .  In  such  a  case,  a  fresh 
notice  need  not  be  given  under  sect.  14  of  the  Convey- 
ancing Act,  1881  (x). 

Where  a  lessor  brings  an  action  for  recovery  of  the  demised  Relief  against 
premises,  on  the  around  that  not  less  than  one  half-year's 

J  '   '  .11  .      .1  T        1  •  Non-payment 

rent  is  m  arrear,  the  lessee  can  stay  the  proceedings  by  paying  of  rent, 
the  rent  and  costs  due  to  the  lessor ;  or  the  Court  can,  if  it 
thinks  fit,  grant  relief,  but  only  within  six  months  after 
execution  executed  (?/).  But  the  Court's  power  appears  to  be 
limited  to  six  months  only  where  no  sufficient  distress  can  be 
found  on  the  demised  premises  (which  is  frequently  the  case 
in  mining  leases).  If  a  sufficient  distress  can  be  found,  then 
the  Court  can,  apparently,  grant  relief  against  forfeiture, 
without  any  limitation  of  time  (z). 

The  Court  can  refuse  to  give  relief  even  within  the  six 
months.  Eelief  has  been  refused  as  inequitable  where,  after 
execution,  the  lessor  had  kept  up  a  colliery  at  great  expense, 
and  had  agreed  to  let  it  to  a  new  tenant  who  had  taken 


(g)  Evans  v.  Wyatt  (1880),  43  L.  T. 
176  ;  44  J.  P.  767. 

(r)  Toleman  v.  Fortbtinj  {1S7 2) ,  L.  R. 
7  Q.  B.  344  ;  41  L.  J.  Q.  B.  98  ;  26 
L.  T.  292;  20  W.  R.  441. 

(s)  Doe  d.  RanUn  v.  Brindley  (1832), 
4  B.  &  Ad.  84. 

{t)  WardY,  Bay  (1864),  5  B.  &  S. 
359  ;  33  L.  J.  Q.  B.  254 ;  10  L.  T. 
678;  12  W.  R.  829. 

ill)  Doe  d.  Semmings  v.  Diirnford 
(1832),  2  Cr.  &  J.  667  ;  1  L.  J.  Ex. 

C. 


251 ;  Doe  d.  Bryan  v.  Bancks  (1821), 
4  B.  &  Aid.  401 ;  23  R.  R.  318. 

[x)  Benton  v.  Barnett,  [1898]  1 
Q.  B.  276  ;  67  L.  J.  Q.  B.  11  ;  77 
L.  T.  645  ;  46  W.  R.  333. 

{y)  Common  Law  Procedure  Act, 
1852,  ss.  210,  211.  As  to  costs,  see 
Croft  V.  London  and  County  Bank 
(1885),  14  Q.  B.  D.  347  ;  54  L.  J. 
Q.  B.  277;  52  L.  T.  374;  49  J.  P. 
356. 

(z)  Woodfall,  Landlord  and  Tenant, 
16th  ed.  p.  839. 

Z 


338 


Dealings  with  Mines  and  Minerals. 


possession  and  spent  money,  and  tlie  old  tenant  only  applied 
for  relief  just  before  tlie  end  of  the  six  months  (a). 
Relief  against     Except  as  regards  a  covenant  or  condition  against  assiffninff, 

forfeiture  .    i  L  -.i  •  v        •  p 

otherwise  underletting,  partmg  with  the  possession,  or  disposing  oi  the 
payment  of^"  ^^^^^^^^  premises  (^),  or  a  condition  for  forfeiture  on  the 
rent.  bankruptcy  of  the  lessee,  or  on  the  taking  of  his  interest  in 

execution  (c),  or  a  covenant  or  condition  for  allowing  a  lessor 
to  have  access  to  or  inspect  books,  accounts,  records,  weighing 
machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or 
the  workings  thereof,  and,  (except  as  regards  forfeiture  for 
non-payment  of  rent  (d),)  a  right  of  re-entry  or  forfeiture 
under  a  mining  lease  (e)  for  breach  of  any  covenant  or  condi- 
tion in  it,  is  not  enforceable  until  the  lessee  makes  default, 
after  the  lessor  has  served  on  the  lessee  a  notice,  specifying 
the  particular  breach  complained  of,  with  sufficient  distinctness 
to  enable  the  lessee  to  know  what  he  is  required  to  do  (/). 

The  notice  must  expressly  require  the  lessee  to  remedy  the 
breach,  if  it  be  capable  of  remedy;  and  if  compensation  is 
requu-ed  in  addition,  it  must  require  the  lessee  to  make  it  (g). 
If  compensation  is  not  wanted,  the  notice  need  not  demand  it. 

The  notice  must  direct  the  attention  of  the  lessee  to  the 
particular  breaches  complained  of,  so  as  to  give  him  an 
opportunity  of  remedying  them  before  an  action  is  com- 
menced against  him  (h). 

The  Court  may  grant  relief  against  forfeiture,  in  the 
circumstances  above  stated,  at  any  time  before  the  lessor  has 
obtained  possession  (/),  but  not  after  he  has  actually  re- 
entered (A-). 


(a)  Stanhope  v.  Hatvorth  (1885),  3 
T.  L.  R.  34. 

{b)  Barroiv  v.  Isaacs,  [1891]  1  Q.  B. 
417;  60  L.J.  Q.  B.  179;  64L.T.  686; 
Imray  v.  Oakshette,  [1897]  2  Q.  B. 
218  ;  66  L.  J.  Q.  B.  544  ;  76  L.  T. 
632  ;  45  W.  R.  681. 

{c)  Gould  or  Goolcl,  Ex  parte,  In  re 
Walker  (1884),  13  Q.  B.  D.  454;  51 
L.  T.  368;  1  Morrell,  168.  See 
Gentle  v.  Fanlkner,  [1900]  2  Q.  B. 
267. 

(d)  As  to  which,  see  p.  337,  ante. 

(e)  Mining  leases  are  excepted  from 
Bub-sect.  2  of  sect.  2  of  Conveyancing 
Act,  1892. 


(/)  Fletcher  v.  Nokes,  [1897]  1  Ch. 
271  ;  66  L.  J.  Ch.  177;  76  L.  T. 
107;  45  W.  R.  471. 

iff)  lock  V.  Fearce,  [1893]  2  Ch. 
271 ;  62  L.  J.  Ch.  582 ;  2  R.  403  ; 
68  L.  T.  569  ;  41  W.  R.  369. 

(h)  In  re  Serle,  Gregory  v.  Serle, 
[1898]  1  Ch.  652.  See  Fannell  v. 
City  of  london  Brticery  Co.,  [1900]  1 
Ch.  496. 

(i)  Quilter  v.  llapleson  (1882),  9 
Q.  B.  D.  672  ;  52  L.  J.  Q.  B.  44  ; 
47  L.  T.  661  ;  31  W.  R.  75. 

(/.■)  Foyers  v.  Fice,  [1892]  2  Ch. 
170;  61  L.  J.  Ch.  573;  66  L.  T. 
640  ;  40  W.  R.  489. 
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Eelief  can  be  granted  where,  independently  of  the  Convey-  Agreement 

•  for  Ig^so 

ancing  Act,  1881,  s.  14,  the  tenant  is  entitled  to  demand 
specific  performance  of  an  agreement  for  a  lease,  but,  where 
he  has  no  such  right,  relief  cannot  be  granted  (/).  Eelief 
against  forfeiture  may  be  granted  equally  whether  the  lease 
contains  a  mere  power  of  re-entry  on  non-payment  of  rent, 
or  a  declaration  that  in  such  case  the  lease  shall  be  void  {m) ; 
and  not  only  where  the  lessor  has  recovered  possession  by 
action,  but  also  where  he  has  re-entered  peaceably  without 
because  of  non-payment  of  rent  {n) . 

The  Court  when  asked  to  relieve  a  lessee  from  re-entry  will  Lessee's 
consider  whether  his  conduct  in  dealing  with  the  property 
does  or  not  involve  a  breach  of  covenant  {m) .  Fraudulent 
conduct  on  the  part  of  the  lessee  will  not  prevent  forfeiture ; 
thus,  where  a  lessor  had  power  to  re-enter  if  the  workings 
should  cease  at  any  time  for  two  years,  no  minimum  rent 
being  payable,  it  was  held  that  the  lease  was  not  preserved 
by  the  lessees  merely  raising  a  few  tons  of  hardly  any 
value,  the  jmy  finding  that  the  working  had  been  temporary, 
collusive,  and  fraudulent  [p). 

The  Court  will  not  grant  relief  where  there  has  been  an  Forgetful- 
underletting  without  askinsr  for  the  consent  of  the  superior 

.  .  .  ...  neglige: 

lessor,  as  stipulated  for  in  the  head  lease,  if  the  omission  arises 
from  mere  forgetfulness  that  such  consent  was  necessary  [q). 

When  a  lessor  re-enters  on  a  forfeiture,  the  rights  of 
underlessees  cease  (r) ;  but  the  Court  has  power  to  protect 
underlessees,  on  terms  to  be  fixed,  where  the  superior  lessor 
is  proceeding  for  forfeiture  of  the  head  lease  (s).  The  under- 
lessee  must  show  that  he  is  free  from  blame,  and  has 
exercised  all  those  precautions  which  a  reasonably  cautious 
and  careful  person  would  use,  including  an  inquiry  into  the 
superior  title  {t). 

{I)  Strong  v.   Stringer  (1889),  61         (^9)  Doe  d.  Bryan  v.  BancJcs  (1821), 

L.  T.  470  ;  Sivain  v.  Ayres  (1888),  4  B.  &  Aid.  401  ;  Gow,  220  ;  23 

21  Q.  B.  D.  289;  57  L.  J.  Q.  B.  R.  K  318. 

428  ;  36  W.  R.  798.  {q)  Barroiv  v.  Imacs  (1890),  [1891] 

W  Bouser  v  CoBy  (1841),  1  Hare,  LVeSS-'^D  W^'r'' sts.^' 

109       11   L.   J.    Ch.    132;     5   Jur.  ,  x    ^  n    -rrr   t>  •7„.«„/iq7Q\ 

•y-yr^c^  '  (>•)  Snittk  Y .  G .  W.  Jtcailivay  [Ih  iQ), 

3  App.  Cas.  165  ;  47  L.  J.  Ch.  97  ; 

(w)  Howard  v.  Fanshawe,  [1895]  2      37  L.  T.  648  ;  26  W.  R.  130. 

Ch.  581 ;  64  L.  J.  Ch.  666  ;  73  L.  T.         (s)  Conveyancing  Act,  1892,  s.  4. 

77  :  43  W.  R.  645  ;  13  R.  663.  (0  Imray   t.    Oalcshette,  [1897]  2 

z2 
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Surrender :  Power  to  break  Lease. 


SUEEENDEE. 


Express 
surrender. 


Surrender  by- 
operation  of 
law. 


A  lease  may  be  determined  by  surrender,  wbich  is  the 
yielding  up  an  estate  for  life  or  years  to  him  that  has  an 
immediate  estate  in  reversion  or  remainder,  wherein  the  estate 
for  life  or  years  may  merge  by  mutual  agreement  {u). 

It  may  be  express;  and  where  a  writing  is  necessary  for 
creating  the  lease  {e.g.,  where  the  term  exceeds  three  years), 
the  surrender  is  void,  unless  made  by  deed  {x) .  The  surrender 
must  be  made  to,  and  accepted  by,  the  immediate  rever- 
sioner (y) . 

Where  a  lessor  verbally  agrees  to  grant  a  new  lease  at  a 
reduced  rent,  on  condition  that  the  old  lease  is  surrendered, 
and  that  certain  specified  lessees  retire,  such  surrender  and 
retirement  are  sufficient  part  performance  to  ensure  specific 
performance  of  the  agreement  for  a  new  lease  (z). 

Surrender  may  also  be  by  operation  of  law,  as  where  a 
lessee  accepts  a  new  lease  or  interest  in  respect  of  the  same 
premises,  although  it  be  for  a  shorter  term  (a)  ;  or  only  an 
enforceable  agreement  for  a  new  tenancy  (b) ;  or  although 
the  new  lease  be  to  only  one  of  several  lessees  under  the  old 
lease,  provided  the  other  lessees  take  the  benefit  of  the  sur- 
render (6').  So,  where  a  lessee  assents  to  a  lease  being  granted 
to  another  person,  by  whom  possession  is  taken,  at  or  about 
the  time  of  the  grant  of  the  new  lease,  to  which  the  old 
lessee  assents  (d)  ;  or  where  there  is  an  agreement  that  the 
term  shall  be  put  an  end  to,  followed  by  unequivocal  acts  of 
giving  up  possession  by  the  tenant,  and  taking  possession  by 
the  landlord,  or  by  a  new  tenant,  with  the  concurrence  of 
both  (e) ;  or  where  a  third  person  has,  with  the  consent  of 


Q.  B.  218 ;  66  L.  J.  Q.  B.  544 ;  76 
L.  T.  632;  45  W.  R.  681. 

(«)  Co.  Litt.  337,  b.  All  the  learn- 
ing on  ' '  surrender  ' '  flows  from  the 
maxim  ' '  Nemo  potest  esse  dominus 
et  tenens,"  3  Preston  on  Convey- 
ancing-, 23, 

(x)  Statute  of  Frauds,  29  Car.  2, 
s.  3  ;  8  &  9  Vict.  c.  106,  s.  3. 

(?/)  Edwards  v.  Wickwar  (1866), 
L.  R.  1  Eq.  403  ;  35  L.  J.  Ch.  309  ; 
14  W.  R.  363  ;  Southivell  v.  Scatter 
(1880),  49  L.  J.  Q.  B.  356  ;  44  J.  P. 
376. 


(2)  Parker  v.  Smith  (1845),  1  Coll. 
608. 

(«)  Ltjon  V.  Eeed  (1844),  13  M.  & 
W.  285  ;  13  L.  J.  Ex.  377  ;  3  Jur. 
762. 

{b)  Ex  parte  Vitale  (1882),  47  L.  T. 
480. 

(c)  Campbell  Y.  Leach  (1775),  Amb. 
740. 

{d)  Davison  v.  Gent  (1857),  1  H.  & 
N.  744;  26  L.  J.  Ex.  122;  3  Jur. 
N.  S.  342  ;  5  W.  R.  229. 

{e)  Fhcne  v.  Fopplcwell  (1862),  12 
C.  B.  N.  S.  334 ;  31  L.  J.  C.  P.  235  ; 
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landlord  and  tenant,  taken  possession,  and  been  treated  by 
the  landlord  as  his  tenant  (/) .  The  original  lessee  is  estopped 
bj  his  assent  (/). 

SuiTender  is  not  implied  from  mere  cancellation  of  the 
lease  ({/),  nor  where  the  former  tenant  only  assents  orally  to 
the  grant  of  a  new  lease,  and  does  not  give  up  possession  to 
the  new  tenant,  at  or  about  the  time  of  the  grant  of  the  new 
lease  to  which  he  assents  (h) . 

A  surrender  will  not  be  implied  by  law  if  the  new  lease  is 
void  or  voidable  (?") ;  but  an  ex^^ress  surrender  will,  in  such  a 
case,  be  operative  (Ji). 

If  a  lessee  pleads  that  there  has  been  surrender  by  opera-  Formal  deed 
tion  of  law,  the  Court  will  not,  in  an  action  for  rent,  relieve  required, 
him,  unless  he  executes  a  formal  and  valid  surrender  by 
deed  (/). 

The  surrender  of  part  of  the  demised  premises  does  not  Surrender  of 
relieve  the  lessee  from  liability  for  rent  in  respect  of  what  is 
not  surrendered  (m). 

If  the  owner  of  the  minerals  has  sold  or  parted  with  the  Practical 
reversion  of  part  of  the  mines  in  lease,  he  can  only  accept  a 
surrender  of  the  residue  that  is  vested  in  himself ;  the  mining 
lessee  should  take  care  that  the  apportioned  (n)  amount  of 
minimum  rent,  payable  in  respect  of  the  part  not  surrendered, 
shall  not  be  liable  to  run,  after  all  the  minerals  in  such  part 
have  been  paid  for. 

A  surrender  does  not  affect  the  rights  of  underlessees,  or  Rights  of 
other  third  persons  not  parties  to  it,  whose  interests  accrued  andThird^^^ 
before  the  date  of  the  surrender  (o) ,  even  though  such  third  parties  not 


affected  by- 
surrender. 


6  L.  T.  247  ;  10  W.  R.  523  ;  In  re  v.  Bridges  (1831),  1  B.  &  Ad.  847  ; 

Fanther  Lead  Co.,  [1896]  1  Ch.  978  ;  9  L.  J.  (O.  S.)  K.  B.  113. 

65  L.  J.  Ch.  499  ;  44  W.  R.  573  ;  3  {I)  Ifines  Rotjal  SociefAj  v.  Magnay 

Manson,  165.  (1854),  10  Ex.  489  ;  24  L.  J.  Ex.  7  ; 

(/)  Thomas  v.  Gooh  (1818),  2  B.  &  18  Jur.  0.  S.  1028  ;  3  W.  R.  75  ;  2 

Aid.  119.  C.  L.  R.  171. 

{g)  TFardv.  Xwm%  (1860),  5  H.  &  (m)  Bmjnton  v.  Morgan  (1889),  22 

N.  87  ;  29  L.  J.  Ex.  322.  Q.  B.  D.  74 ;  58  L.  J.  Q.  B.  139  ; 

(A)  Wallis  V.  Hands,  [1893]  2  Ch.  37  W.  R.  148  ;  53  J.  P.  166  ;  Holme 

75  ;  62  L.  J.  Ch.  586  ;  68  L.  T.  428  ;  v.  BrunsUll  (1878),  3  Q.  B.  D.  495  ; 

41  W.  R.  471 ;  3  R.  351.  47  L.  J.  Q.  B.  610  ;  38  L.  T.  838. 

(i)  Boe   d.   Egremont  v.   Courtney  («)  See  Conveyancing  Act,  1881 

(1848),  11  Q.  B.  702;  17  L.  J.  Q.  B.  (44  &  45  Vict.  c.  41),  ss.  10,  12. 

i51  ;  12  Jur.  454  ;  Easton  v.  Penny  (o)  Williams  v.  Tapercll  (1892),  8 

(1892),  67  L.  T.  290  ;  41  W.  R.  72.  Times  L.  R.  241 ;  TFootleyy.  Gregory 

(k)  Boe  d.  Murray  {Bp.  of  Rochester)  (1828),  2  Y.  &  J.  536  ;  31  R.  R.  626. 
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person  had  notice  of  the  surrender  [p),  or  though  the  lease 
itself  was,  at  the  time  of  surrender,  liable  to  forfeiture  {q). 
But  the  rights  of  underlessees  are  gone,  where  the  lessor  re- 
enters upon  a  forfeiture. 

Break  It  is  important  that  leases  should  contain  a  power  to 

CLAUSE.  surrender,  because  it  may  come  to  pass  that  the  proprietor  is 
not  an  absolute  owner,  nor  a  tenant  for  life  possessing  the 
powers  conferred  by  the  Settled  Land  Acts,  but  only  a 
trustee,  who  may  possibly  not  have  power  under  the  instru- 
ment appointing  him  to  accept  a  surrender  (;•).  Where  it  is 
sought  to  obtain  a  reduction  of  rent  or  royalty  and  the  lessor 
is  not  absolute  owner,  the  usual  way  of  effecting  it  is  by 
surrender  of  the  existing,  and  grant  of  a  new,  lease. 

If  the  existence  or  quality  of  the  mineral  has  not  been 
proved,  or  the  lease  is  of  a  specially  speculative  character,  the 
power  to  surrender  is  usually  exercisable  on  twelve  months' 
or  less  notice.  From  the  point  of  view  of  the  lessor,  it  is 
desirable  that  the  power  to  surrender  should  be  exercisable 
only  at  stated  break  periods,  otherwise  the  lessee  may  in  bad 
times  enforce  it,  or  propose  to  enforce  it,  merely  for  the 
purpose  of  obtaining  a  reduction  of  rent. 
Practical  Care  should  be  taken  by  the  lessee  that  the  power  is  not 

made  exercisable  on  the  mineral  being  "  exhausted,"  for 
cases  have  occurred  where  pillars  have  had  to  be  left,  or 
the  mineral  has  been  otherwise  inaccessible ;  but,  inasmuch  as 
there  has  not  been  absolute  exhaustion,  and  the  allowance 
clause  afforded  no  help,  the  power  to  surrender  could  not  be 
exercised,  and  the  lessee  has  been  compelled  to  continue 
paying  the  minimum  rent  to  the  end  of  the  term.  In  some 
districts  where  the  existence  of  the  mineral  has  been  proved, 
or  is  reasonably  certain,  it  is  usual  not  to  insert  a  power  of 
surrender,  but  a  proviso  that  all  coal  rents  shall  cease  when 
all  the  coal  to  be  paid  for  shall  have  been  paid  for.  This, 
coupled  with  an  allowance  clause  as  to  bad  coal,  &c.,  will 
relieve  the  lessee  from  liability  for  rent,  and  will  allow 
him  (subject  to  the  payment  of  surface  and  other  rents 


{p)  Mellory.  TFatkins  (ISli),  Jj.U. 
9  Q.  B.  400;  23  W.  R.  55. 
{q)  G.  W.  Bail.  Co.  v.  Smith  (1876), 


2  C.  D.  235  ;  45  L.  J.  Ch.  235  ;  34 
L.  T.  267 ;  24  W.  R.  443. 
(;•)  Shep.  Touch.  303. 
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not  ceasing)  to  retain  possession  of  the  mine  and  works  for 
other  the  purposes  for  which  it  was  taken.  Eather  than 
be  under  the  obligation  to  continue  to  pay  a  heavy  minimum 
rent  when  only  an  infinitesimal  quantity  of  coal  remains  to 
be  got,  the  lessee,  in  cases  where  he  cannot  get  a  wider 
power,  had  better  procure  a  stipulation  that,  in  case  he 
surrenders  before  the  expiration  of  the  term,  the  lessor 
shall  be  compensated  by  a  sum  of  money,  the  amount  to  be 
settled  by  arbitration  in  case  of  dispute.  Similarly,  with 
respect  to  minerals  other  than  coal. 

A  proviso  enabling  the  lessee  to  terminate  the  lease  when  Break  clause 
the  demised  mines  are  incapable  of  being  worked  to  a  profit,  ?°usuaP^^m 
is  not  a    usual  clause  "  which  can  be  insisted  on,  in  specific  ^^S^^  sense. 
performance  of  an  agreement  for  a  mining  lease  (•§). 

Where  lessees  of  colliery  wayleaves  negotiate  for  renewal  Break  clause 
of  their  lease,  nothing  being  said  in  reference  to  the  new  lease?^^^^ 
lease  containing  a  power  given  by  the  old  one  to  determine 
the  grant  on  notice,  the  successors  of  the  landlord  cannot 
obtain  specific  performance,  except  on  the  terms  of  a  break 
clause  being  inserted  similar  to  that  contained  in  the  old 
lease  (t). 

A  lessee  should  take  care  that  the  "  break  clause  "  is  not  When  break 
conditional  on  the  performance  of  all  covenants ;  thus,  where  pendent  on 
a  lease  contained  numerous  covenants  by  the  lessee,  some  of  ^flji^^^^ 
which  it  was  not  possible  to  perform  until  after  the  end  of  lessee's 
the  term,  and  provided  that,  on  the  lessee  giving  eighteen 
months'  notice, 

(a)  "all  arrears  of  rent  being  paid,  and  all  and  singular 

the  covenants  and  agreements  on  the  part  of  the 
lessee  having  been  duly  observed  and  performed, 
this  lease  shall  cease,  determine,  and  be  utterly 
void, 

(b)  "  nevertheless  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  hereto  may  then  be 
entitled  to  for  breach  of  any  of  the  covenants  or 
agreements  hereinbefore  contained," 

it  was  held  that  sentence  (a)  made  the  performance  of  all 

(«)  Strelley  v.  Pearson  (1880),  15  shire). 
C.  D.  115  ;  43  L.  T.  155  ;  49  L.  J.         {t)  Ricketts  v.  Bell  (1847),  1  De  G-. 
Ch.  406;  28  W.  R.  752  (Derby-      &  Sm.  335  ;  llJur.  918. 
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Break  clause 
when  minerals 
fully  gotten. 


Payment  for 
all  the 
mineral. 


By  whom 
break  clause 
exercisable. 


the  lessee's  covenants  a  condition  precedent  to  his  right  of 
exercising  the  right  of  determining  the  lease  on  notice ;  and 
that  sentence  (b),  being  capable  of  application  to  the  lessor's 
covenants,  did  not  render  sentence  (a)  of  no  effect  or  justify 
its  language  being  twisted  from  its  literal  meaning  (ti). 

While  it  is  highly  objectionable  that  the  break  clause 
should  be  conditional  on  the  performance  of  covenants,  it  is 
proper  to  provide  that  the  determination  of  the  lease  is 
without  prejudice  to  the  lessor's  rights  and  remedies  in 
respect  of  antecedent  breaches  of  covenant,  and  rent  up  to 
the  period  of  determination,  otherwise  the  lessor  cannot 
recover  rent  accruing  at  the  time  of  the  determination  (x) . 

Where  a  lease  is  determinable  before  the  end  of  the  term 
if  the  minerals  should  be  exhausted  or  fully  and  fairly  gotten^ 
this  will  not  apply  if  some  coal  actually  remains  in  the  pit 
though  not  capable  of  being  worked  without  costing  more 
than  it  is  worth  (v/) . 

The  question  turns,  not  on  the  point  whether  the  coal  can  be 
worked  to  a  profit,  but,  assuming  that  coal  of  the  same 
description  as  that  demised  can  be  properly  worked,  whether 
according  to  mining  usage  the  coal  in  question  can  be 
worked  without  extraordinary  cost  or  difficulty  (s). 

If  minimum  rent  is  not  reserved,  or  if  there  be  a  clause  for 
cesser  of  rent  on  all  the  eoal  to  be  paid  for  being  paid  for,  a 
mining  lessee  will  not  be  compelled  to  continue  the  working 
of  an  unprofitable  mine,  if  he  pays  down  to  the  lessor  all  the 
rent  to  which  he  would  be  entitled  if  the  mine  were  actually 
worked  (ci). 

It  is  otherwise  if  minimum  rent  is  reserved,  and  there  is  no 
cesser  of  rent  clause  (5). 

Any  clause  for  determination  before  the  end  of  the  full 
term  should  state  by  whom  the  option  may  be  exercised — 


(m)  G^r^«/v.i?'nar(1853),4  H.L.  C. 
565  ;  23  L.  T.  O.  S.  334 ;  18  Jur. 
1036  ;  S.  C,  20  L.  J.  Ex.  365  ;  5 
Exch.  Rep.  597  ;  15  Jur.  814.  It 
was  stated  that  sentence  (b)  was  not 
necessary  to  preserve  rights,  and  that 
it  had  merely  been  inserted  for 
greater  caution. 

{x)  Furnivall  v.  Grove  (1860),  8 
0,  B.  N.  S.  496;  30  L.  J.  C.  P.  3. 


{y)  Phillips  V.  Jones  (1839),  9  Sim. 
519  ;  3  Jur.  O.  S.  242  ;  Cartwright 
V.  Forman  (1866),  7  B.  &  S.  243. 

iz)  Griffiths  V.  Ricjhj  (1856),  1  H. 
&  N.  237  ;  25  L.  J.  Ex.  284. 

{a)  Smith  v.  Harris  (1788),  2  Bro. 
C.  C.  311. 

{b)  Ridgway  v.  Sneyd  Kay, 
627  ;  Fhillips  v.  Jones  (1839),  9  Sim. 
519  ;  3  Jur.  O.  S.  242.. 
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whether  by  either  lessor  or  lessee,  or  by  the  lessee  alone  (c) . 
For,  if  the  words  are  ''determinable  in  seven  or  fourteen 
years,  if  the  said  parties  hereto  shall  so  think  fit,"  they  mean 
both  the  parties  (d).  But  if  the  lease  be  for,  say,  a  term  of 
seven,  fourteen  or  twenty-one  years,  without  mention  of  who 
may  terminate  it,  the  option  rests  with  the  lessee  alone  (c) ,  on 
the  ground  that  every  doubtful  grant  is  to  be  construed  in 
favour  of  the  grantee  (/). 

An  agreement  for  a  lease  of  "  seven,  fourteen  or   

years  "  entitles  the  lessee  to  a  lease  for  fourteen  years,  deter- 
minable at  the  option  of  the  lessee,  and  not  at  that  of  the 
lessor  (g). 

Where  there  is  power  to  ''  break  "  at  stated  intervals,  but 
no  length  of  notice  is  specified,  a  reasonable  notice  must  be 
given  {h). 

If  the  lease  has  been  assigned,  the  assignee  entitled  for  the 
time  being  can  alone  give  the  notice  to  determine  the  lease. 
In  case  he  has  disappeared,  or  refuses  to  give  it,  the  original 
lessee,  or  a  previous  assignee  from  him,  cannot  give  it  (i) . 

Unless  the  provision  be  that  the  lease  may  be  determined 
by  notice  in  writing,  then  where  the  lease  itself  is  under  seal, 
the  abandonment  must  also  be  under  seal  (k) . 

"Where  the  property  is  vested  in  trustees  for  an  equitable 
tenant  for  life,  the  notice  should  be  given  to  the  former :  it 
will  be  bad  if  given  to  the  latter  (/) . 

A  distinction  is  to  be  drawn  between  the  determination  of  "At  any  time 
a  yearly  tenancy,  and  determination  at  the  option  of  the  ' 
tenant  "  at  any  time."  In  the  former  case,  either  party  can 
give  the  notice,  and  it  must  (in  the  absence  of  clear  words  to 
the  contrary)  expire  at  the  end  of  a  year  of  the  tenancy. 
But  where  a  mininfj  lease  empowers  the  lessee  to  determine  it 
*'  at  any  time  hereafter  "  on  giving  six  months'  notice  to  the 


{c)  Lucas  V.  Rideout  (1868),  L.  R. 
3  H.  L.  153. 

{d)  Fowell  V.  Franter  (1864),  3  H. 
&  C.  458  ;  34  L.  J.  Ex.  6. 

{e)  Dann  v.  Spurrier  (1802),  3  B.  & 
P.  399,  442 ;  7  Ves.  231  ;  7  R.  R. 
797. 

(/)  Doe  d.  mbb  v.  Dixon  (1807), 
9  East,  15;  9  R.  R.  501. 
(g)  Fowell  v.  Smith  (1872),  L.  R. 


14  Eq.  85;  41  L.  J.  Ch.  734;  20 
W.  R.  602. 

(h)  Goodright  d.  Hall  v.  Richardson 
(1789),  3  T.  R.  462. 

(i)  Seaivard  v.  Drew  (1898),  67 
L.  J.  Q.  B.  322;  78  L.  T.  19. 

(Jc)  Goodright  d.  NichoUs  v.  Mark 
(1815),  4  M.  &  S.  30. 

{I)  Easton  v.  Fennij  (1892),  67  L.  T. 
290 ;  41  W.  R.  72. 
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"  If  minerals 
shall  fail  by 
inevitable 
accident." 


Whether 
notice  waived 
by  subsequent 
working  of 
coal  paid  for. 


Meegee. 


lessor,  that  notice  may  be  made  to  expire  on  any  day,  not 
necessarily  being  the  end  of  a  j^ear  of  the  tenancy.  In  the 
case  of  a  mining  lease,  the  Court  gives  a  literal  sense  to  the 
words  "  at  any  time  hereafter,"  because  presumptions  govern- 
ing surface  occupation  agreements  do  not  always  apply  to 
mining  {m). 

A  break  clause  is  strictly  construed,  so  that  in  case  the 
lease  be  executed  some  time  after  the  date  of  commencement 
of  the  term,  and  provide  for  termination  if  the  mineral 
"  shall  during  the  continuance  of  the  said  term  fail  by  any 
inevitable  accident,"  this  will  not  apply  to  an  inevitable  acci- 
dent which  occurs  between  the  dates  of  signing  the  lease- 
agreement  and  the  lease,  and  within  the  term  {n) . 

Where  lessees,  in  pursuance  of  a  power,  gave  notice  to 
terminate  their  lease,  and  for  two  months  after  the  date  for 
termination  continued  to  work  coal  paid  for  by  them,  a  jury 
held  that  this  was  done  under  a  mining  usage,  or  what  was 
assumed  to  be  the  custom,  and  the  Court  held  that  it  was 
not  a  waiver  of  the  notice,  and  that  no  further  rent  was 
payable  (o). 

Merger. 

A  lease  may  be  determined  by  merger  (/>),  as  where  the 
lessee  acquires  the  immediate  reversion  ;  for,  when  a  greater 
and  a  less  estate  coincide  in  the  same  person  without  any 
intermediate  estate,  the  less  is  merged  in  the  greater  (5^). 
On  merger,  all  covenants  attached  to  the  reversion  are 
extinguished  (r).  But,  there  will  not  be  merger  where  the 
estates  are  held  in  different  rights  (s)  (as  where  one  takes  an 
assignment  in  his  own  right,  he  holding  the  reversion  as 
legal  representative  of  another  person)  {t),  or  where  the 
intention  is  clear  that  there  shall  not  be  merger  {ii) . 


(;n)  BridgesN.  Potts  (1864),  17  C.  B. 
N.  S.  314;  33  L.  J.  C.  P.  338  ;  10 
Jut.  N.  S.  1049  ;  11  L.  T.  373. 

{n)  Jervis  v.  Tomkinson  (1856),  1 
H.  &  N.  195  ;  26  L.  J.  Ex.  41. 

(o)  Jones  V.  Shears  (1836),  4  A.  & 
E.  832;  5  L.  J.  (O.  S.)  K.  B.  153; 
6  N.  &  M.  428. 

{p)  See  Real  Property  Act,  1845 
(8  &  9  Vict.  c.  106),  s.  9  :  Judicature 
Act,  1873,  s.  25  (4). 

{g)  2  Bl.  Com.  177. 


(r)  Dynevor  v.  Tennant  (1888),  13 
App.  Cas.  279  ;  57  L.  J.  Ch.  1078; 
59  L.  T.  5  ;  37  W.  R.  193. 

(s)  Hadcliffe^  In  re,  Eadcliffe  v. 
Bewes,  [1892]  1  Ch.  227  ;  61  L.  J. 
Ch.  186  ;  66  L.  T.  363  ;  40  W.  R. 
323. 

{t)  Chambers  v.  Kingham  (1878),  10 
C.  D.  743  ;  48  L.  j.  Ch.  169 ;  39 
L.  T.  472 ;  27  W.  R.  289. 

(m)  Snow  V.  Boycott,  [1892]  3  Ch. 
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The  intention  of  the  parties  governs :  in  the  absence  of 
express  intention,  either  documentary  or  verbal,  the  benefit 
of  the  person  in  whom  the  two  estates  become  vested  is  to  be 
considered ;  accordingly,  merger  will  not  be  inferred  where  it 
is  clearly  to  his  benefit  that  the  two  estates  should  not 
merge  (x). 

Notice  to  quit. 

A  tenancy  is  determined  by  notice  to  quit  where  that  is  Notice  to 
applicable  and  necessary;  as,  for  instance,  a  tenancy  from 
year  to  year,  or  for  twenty-one  years  determinable  at  the 
end  of  the  first  seven  or  fourteen  years  {(/) .  But  notice  is 
not  necessary  where  the  contract  specifies  the  date  or  event 
upon  which  the  tenancy  is  to  terminate,  as  until  a  particular 
day,  or  for  one  year,  or  any  certain  number  of  years  (s) . 

There  is  no  universal  custom  allowing  the  tenant  to  con- 
tinue in  possession  a  reasonable  time  after  the  expiration  of 
the  notice  to  quit,  for  the  purpose  of  getting  the  mineral 
which  has  been  bared  or  prepared  in  readiness  for  working  {a). 

Where  a  person  demises  to  a  mining  partnership  or 
company,  and  subsequently  becomes  a  member  of  the 
partnership  or  company,  he  may  nevertheless  give  it  notice 
to  quit,  and  proceed  at  law  for  recovery  of  possession  (b). 

Notice  to  quit  is  only  necessary  where  the  relationship  of  Occupation 
landlord  and  tenant  exists  (c) .  It  is  not  required  where  a  servant, 
person  in  the  service  or  employment  of  another  occupies  for 
the  purposes  of  such  employment.  The  right  to  occupy 
ceases  with  the  employment,  notwithstanding  that  it  may 
have  been  expressly  agreed  that  a  notice  of  specified  length 
shall  be  given  {d ) . 

A  notice  to  quit  must  be  clear  and  unambiguous.  It  must  Notice  must 
not  leave  an  option  to  go  or  stay.  Where,  however,  the  g^o^g^^^^' 
notice  is  distinct  and  certain,  it  will  not  be  bad,  if  it  contains 


110;  61  L.  J.  Ch.  591  ;  66  L.  T. 
762;  40  W.  R.  603. 

{x)  Ingle  y.  Vauf/han- Jenkins  (I'^OO), 
83  L.  T.  155. 

{y)  Chapman  v.  Towner  (1840),  6 
M.  &  W.  100;  9  L.  J.  Ex.  54. 

{£)  Roberts  v.  Hayward  (1828),  3 
Car.  &  P.  432. 


[a)  Vint  V.  Constable  (1871),  25 
L.  T.  324. 

{b)  Doe  d.  Harvey  Y.  Francis  (1839), 
4  M.  &  W.  331. 

(c)  Loe  d.  Hughesy.  Corbctt  (1840), 
9  C.  &  P.  494. 

{cl)  Mayhew  v.  Suttle  (1854),  4  E. 
&  B.  347  ;  24  L.  J.  Q.  B.  54. 
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Length  of 
notice. 


Agricultural 
holdings. 


an  offer  of  the  terms  on  which  a  fresh  tenancy  will  be  agreed 
to  (e). 

In  the  absence  of  stipulation  otherwise,  a  yearly  tenancy 
can  only  be  determined  by  at  least  half  a  year's  notice  to 
quit,  expiring  on  the  last  day  of  some  current  year  of  the 
tenancy.  There  must  be  at  least  six  calendar  months'  notice 
unless  the  tenancy  commence  on  one  of  the  usual  feast  days, 
such  as  25th  March  (Lady  Day),  in  which  case  notice  given 
on  the  29th  September  (Michaelmas  Day)  will  be  suffi- 
cient (/). 

If  the  tenancy  did  not  commence  on  a  usual  quarter-day, 
the  notice  must  be  given  half  a  year  exclusive  of  the  day  on 
which  it  is  given  (g). 

Where  it  commences  on  a  feast  day  it  must  end  on  the 
corresponding  feast  day  in  a  subsequent  year ;  where  it 
commences  on  a  day  other  than  a  feast  day,  e.g.,  19th  May, 
the  notice  may  be  given  to  leave  on  an  18th  May,  and  will 
not  be  bad  if  expressed  to  be  for  19th  May  :  it  may  expire 
on  the  anniversary,  or  the  day  before  the  anniversary,  of  the 
day  of  entry  (A). 

Notice  to  quit  at  the  expiration  of  the  current  year  of 
tenancy  which  shall  expire  next  after  the  end  of  one  year  or 
half  a  year  (as  the  case  may  be)  from  the  date  hereof,  is 
sufficient  (/). 

Where  the  premises  are  wholly  agricultural,  or  wholly 
pastoral,  or  partly  agricultural  and  as  to  the  residue  pastoral, 
and  a  half-year's  notice  is  bi/  {wiplication  of)  law  necessary 
and  sufficient  for  determination  of  a  tenancy  from  year  to 
year,  a  year's  notice  is  now  necessary  and  sufficient,  unless  the 
parties  agree  in  writing  that  this  shall  not  apply  (A*).  It 
does  not  apply  where  there  is  an  express,  written  or  verbal, 
stipulation  as  to  the  termination  of  the  tenancy ;  and  where 


{e)  Ahearn  v.  Bellman  (1879),  4  Ex. 
Div.  201 ;  48  L.  J.  Ex.  681 ;  40  L.  T. 
711 ;  27  W.  R.  928  ;  BiiryY.  Thomp- 
son, [1895]  1  Q.  B.  696;  64  L.  J. 
Q.  B.  500  ;  72  L.  T.  187  ;  43  W.  R. 
338 

(/)  See  Bridges  v.  Fotts  (1864),  17 
0.  B.  N.  S.  314;  33  L.  J.  C.  P. 
338;  lOJur.  N.  S.  1049;  11  L.  T. 
373. 


[g)  Quartermaine  v.  Selby  (1889), 
5  T.  L.  R.  223. 

{h)  Siclebotham  v.  Holland,  [1895] 

1  Q.  B.  378  ;  64  L.  J.  Q.  B.  200; 
72  L.  T.  62  ;  43  W.  R.  228,. 

(i)  Doe  d.  Phillips  y.  Butler  (1797), 

2  Esp.  589  ;  5  R.  R.  756. 

{k)  Agricultural  Holdings  Act, 
1883,  s.  33. 
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the  stipulation  is  for  half  a  year  or  six  months,  that  will  be 
sufficient  (/). 

There  is  a  distinction  between  "  half  a  year "  (m)  and 
"  six  months,"  which  latter  expression  primd  facie  means  six 
lunar  months,  and  will  authorise  the  giving  a  notice  to  quit 
at  the  end  of  168  days  {n). 

A  notice  to  quit  part  only  of  the  premises  is  bad  (o) .  But  Resumption 
a  notice  to  quit  part  of  an  agricultural  holding  may  be  given  ^entsf^^^^" 
by  the  landlord  where  the  tenancy  is  from  year  to  year,  and 
where  the  notice  states  that  the  part  is  required  with  a  view 
to  the  use  thereof  for  the  erection  of  cottages  or  other  houses ; 
or  the  opening  or  working  of  any  coal,  ironstone,  limestone, 
or  other  mineral ;  or  of  a  stone  quarry,  clay,  sand,  or  gravel 
pit,  or  the  construction  of  any  works  or  buildings  to  be  used 
in  connection  therewith  ;  the  obtaining  of  brick  earth,  gravel, 
or  sand ;  the  making  of  a  watercourse  or  reservoir  ;  the  mak- 
ing of  any  road,  railway,  tram-road,  siding,  canal,  or  basin, 
or  any  wharf,  pier,  or  other  work  connected  therewith.  The 
agricultural  tenant  may,  at  any  time  within  twenty-eight 
days  after  receipt  of  the  notice  to  quit  the  part,  give  a 
counter-notice  to  quit  the  entire  holding  at  the  end  of  the 
then  current  year  of  tenancy  (^).  There  appears  to  be 
nothing  to  relieve  the  landlord  from  having  to  give  one 
year's  notice,  or  other  less  agreed  notice,  for  resumption  of 
the  part  (q).  The  effect  of  the  Act  seems  to  be  that  where 
only  part  of  the  land  is  wanted  for  the  specified  purpose, 
and  the  landlord  does  not  wish  to  disturb  the  tenant  if  he 
cares  to  hold  the  rest  at  a  reduced  rent,  then  the  notice  to 
quit  part  will  not  be  bad,  merely  because  it  is  only  to  give 
up  part  instead  of  the  whole. 

If  lessees  remain  in  possession,  it  is  a  question  of  fact  Waiver  of 
for  the  jury  to  decide  whether  the  lessees  intend  to  waive  the 
notice  to  quit,  and  to  continue  the  tenancy.    To  raise  this 


(0  Mrlow  V.  Teal  (1885),  15  Q.  B. 
D.  501;  54  L.  J.  Q.  B.  564;  54 
L.  T.  63  ;  34  W.  R.  54. 

(>«)  lb. ;  Rogers  v.  Hull  Docks  Co. 
(1864),  34  L.  J.  Ch.  165  ;  11  L.  T. 
42;  12  W.  R.  1101. 

(«)  Hutton  V.  Brown   (1881),  45 


L.  T.  343. 

{o)  Doe  d.  Rodd  r.  Archer  (1811), 
14  East,  245  ;  12  R.  R.  509. 

{p)  Agricultural  Holdings  Act, 
1883  (46  &  47  Vict.  c.  61),  s.  41. 

[q)  See  Woodfall,  Landlord  and 
Tenant,  16th  ed.  p.  361. 
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inference  there  must  be  something  more  than  mere  continu- 
ance in  possession  (r). 


FlXTUEES. 


What  is  a 
fixture? 


Fixtures. 

Engine  and  boiler  houses,  offices,  workshops,  stables  and 
shafts,  and  permanent  underground  works  for  keeping  the 
mines  open  or  rendering  them  accessible,  are  generally 
constructed  by  the  lessees,  and  frequently  become  the 
property  of  the  lessor,  at  the  end  of  the  term,  without  any 
payment  being  made  by  him  (s).  In  such  cases  the  lessees 
are  generally  authorised  to  take,  without  payment,  clay  and 
sand  from  the  land  for  building. 

In  some  districts,  however,  the  leases  stipulate  that  the 
lessees  can  remove  buildings,  or  buildings  not  in  actual 
occupation,  or  buildings  other  than  dwelling-houses  and 
stables,  at  the  end  of  the  term. 

It  is  prudent  for  the  lessee,  where  practicable,  to  erect 
miners'  houses  and  colliery  buildings  on  his  own  freehold 
land,  or  on  land  held  on  long  building  lease. 

Loose  machinery,  plant  and  fixtures  belonging  to  the 
lessee  can  be  removed  by  him  during  the  term. 

Some  leases  give  the  lessor  the  023tion  to  purchase  the 
lessee's  moveable  machinery,  fixtures  and  trade  plant,  with  or 
without  buildings,  at  a  valuation,  at  the  end  of  the  term. 

The  question  whether  a  chattel  annexed  to  the  freehold 
is  parcel  of  the  freehold  so  as  to  be  irremovable,  unless  there 
be  an  express  contract  or  they  are  trade  fixtures, is  a  question 
of  fact  depending  on  the  circumstances  of  each  case,  and 
principally  on  two  considerations  : 

(1.)  The  mode  of  annexation  to  the  soil  or  fabric  of  the 
house,  and  the  extent  to  which  it  is  united  to  them : 
whether  it  can  easily  be  removed  integre  salve  et 
commode  or  not  without  injury  to  itself  or  the  fabric 
of  the  building. 
(2.)  The  object  and  purpose  of  the  annexation :  whether 
it  was  for  the  permanent  and  substantial  improve- 


(r)  Jones  v.  Shears  (1836),  4  A.  & 
E.  832;  6  N.  &  M.  428;  5  L.  J. 
K.  B.  163. 


is)  Mining  Royalties  Report  I., 
161,  226,  Government  Paper  C.  6195 
of  1890;  v.,  6,  Government  Paper 
C.  6980  of  1893. 
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ment  of  the  premises,  or  merely  for  a  [slight] 
temporary  purpose,  or  the  more  complete  enjoyment 
and  use  of  it  as  a  chattel "  {t). 
(1.)  As  to  the  mode  of  annexation,  the  following  examples  Depends  on 
will  show  what  things  have  been  held  to  be  fixtures.  A  ^ifexation 
steam  hammer  screwed  down  to  a  bed  of  ashlar  stone  laid  in 
an  excavation  made  in  the  ground,  together  with  the  anvil, 
though  not  fastened  ;  a  boiler  and  furnace  fixed  in  brick- 
work (u)  ;  an  engine  fastened  by  bolts  and  screws  to  a 
concrete  foundation  (x) ;  brick  buildings  with  brick  founda- 
tions let  into  the  soil  {i/)  ;  colliery  railways  nailed  or  screwed 
to  wooden  sleepers,  embedded  in  the  ground,  or  secured  with 
ballast.  In  the  last  instance,  it  was  ruled  that,  as  the  rail- 
ways were  laid  down  as  a  substitute  for  the  natural  surface 
of  the  ground,  it  could  not  be  said  that  they  were  fixed  for 
their  better  use  as  chattels  (s) . 

In  these  instances,  it  was  not  possible  to  hold  that  on 
removal  "  the  amount  of  disturbance  was  so  great  as  to 
amount  to  a  destruction  of  the  land,  or  to  show  that  the 
property  in  the  materials  must  have  been  intended  to  be 
irrevocably  annexed  to  the  soil"  {a),  as,  for  instance,  the 
case  of  a  tall  chimney  and  permanent  workshops  (b) . 

Substantial  buildings,  as  those  with  brick  foundations  let 
into  the  soil  5  inches  to  5  feet  deep  (c),  or  tall  chimneys  (b),  or 
permanent  workshops  (6),  cannot  be  removed  although  erected 
solely  for  trade  purposes  (c) ;  but  sheds  or  buildings  of  a 
slight  description,  if  a  mere  accessory  or  adjunct  to  machinery 


{t)  Per  Parke,  B.,  in  Hellawell  v. 
Eastivood  (1850),  6  Ex.  295  ;  20  L.  J. 
Ex.  154 ;  approved  in  Holland  v. 
Hodgson  (1B72),  L.  R.  7  C.  P.  32S  ; 
41  L.  J.  C.  P.  146  ;  26  L.  T.  709  ; 
20  W.  R.  990.  See  In  rc  Be  Falbe, 
JFardr.  Taylor,  [1901]  1  Ch.  523. 

(w)  Metropolitan  Counties  Assurance 
Soc.  V.  Brown  (1859),  26  Beav.  454  ; 
28  L.  J.  Ch.  581 ;  5  Jur.  N.  S.  378 ; 
7  W.  R.  303. 

{x)  Hobson  V.  Gorringe,  [1897]  1 
Ch.  182  ;  66  L.  J.  Ch.  114  ;  75  L.  T. 
610  ;  45  W.  R.  356. 

{y)  Whitehead  v.  Bennett  (1858),  27 
L.  J.  Ch.  474;  6W.  R.  351. 

(z)  Turner  v.  Cameron  (1870),  10 
B.  &  S.  931 ;  L.  R.  5  Q.  B.  306 ;  39 


L.  J.  Q.  B.  125  ;  22  L.  T.  525  ;  18 

W.  R.  544  (distress  for  rent)  ;  In  re 
Armtjtage,  Ex  parte  Moore  (1880),  14 
C.  D.  379  ;  49  L.  J.  Bank.  60  ;  42 
L.  T.  443;  28  W.  R.  924  (bHl  of 
sale) . 

{a)  Per  Lord  Blackburn,  Wahe  v. 
Hall  (1883),  8  App.  Cas.  195  ;  52 
L.  J.  Q.  B.  494  ;  48  L.  T.  834. 

{h)  Ward  v.  Dudley  (1887),  57  L.  T. 
20. 

{c)  Whitehead  v.  Bennett  (1858),  27 
L.  J.  Ch.  475  ;  approved  by  Lord 
Selbome  in  Wahe  v.  Hall  (1880),  50 
L.  J.  Q.  B.  545,  549;  52  L.  J.  Q.  B. 
494  ;  8  App.  Cas.  195  ;  48  L.  T.  834  ; 
31  W.  R.  585. 
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tion. 


Loose 
chattels. 


or  other  trade  fixtures,  and  especially  if  merely  laid  on  sleepers 
or  plates,  may  be  removed  {d)  ;  for  instance,  an  engine-house 
for  merely  covering  a  steam  engine  {e) . 

(2.)  The  object  and  purpose  of  annexation  (if  showing  an 
intention  that  the  things  affixed  should  form  part  of  the 
premises)  will  constitute  things  which  are  only  very  slightly 
attached,  or  which  in  fact  only  rest  by  their  own  weight, 
into  fixtures  (/). 

Thus,  where  machines  are  affixed  to  the  freehold,  driving- 
belts  belonging  thereto,  although  they  can  be  easily  slipped 
off  the  drums  and  then  hang  loosely  over  the  shaft,  yet,  not 
being  detachable  without  cutting  the  belts  or  unfastening  the 
joinings,  are  fixtures,  and  cannot  be  removed  by  a  mortgagor 
as  against  his  mortgagee  (^7) .  So,  all  the  separate  sets  of 
rollers  that  have  been  fixed  to,  or  used  on,  a  rolling  machine, 
notwithstanding  that  only  one  set  can  be  used  at  one  time. 
But  not  other  rollers  that  have  been  purchased  for  use,  but 
never  fitted  to  the  machine  (h). 

If  no  manifest  intention  is  apparent  that  articles  simply 
resting  on  the  ground  by  their  own  weight  shall  be  fixtures, 
then  such  articles  are  mere  chattels  that  are  removable, 
whatever  may  be  the  relationship  between  the  parties, — as 
weighing  machines  placed  in  holes  dug  in  the  ground  and 
lined  with  brickwork,  but  not  attached  to  the  brickwork,  and 
so  that  they  could  be  lifted  out  of  the  cavity  at  pleasure  {i) ; 
tram-plates  fastened  to  iron  or  wooden  sleepers  resting  on, 
but  not  let  into,  the  ground  (/i)  ;  but  otherwise  as  regards 
tram-plates  fastened  to  the  natural  rock  {k). 

Weighing  machines  or  rails  or  tram-plates  may,  however. 


(d)  Laivton  v.  Lawton  (1743),  3  Atk. 
13,  16  ;  Budletj  Y.  JFarde  {17 51) ,  Amb. 
112,  114  (engine-houses). 

{e)  Ward  v.  Budleij  (1887),  57  L.  T. 
20. 

(/)  Holland  v.  Hodgson  (1872), 
L.  R.  7  C.  P.  328  ;  41  L.  J.  C.  P. 
146  ;  26  L.  T.  709  ;  20  W.  R.  990 
(mortgagee) . 

{g)  Sheffield  %  8.  Yorks  Bldg.  Soc. 
V.  Harrison  (1884),  15  Q.  B.  D.  358 ; 
54  L.  J.  Q.  B.  15  ;  51  L.  T.  649  ;  33 
W.  R.  144  (mortgagees). 


[h]  In  re  Hichards,  Ex  parte  Ast' 
hury  (1869),  L.  R.  4  Ch.  630;  38 
L.  J.  Bank.  9  ;  20  L.  T.  997  ;  17 
W.  R.  997  (mortgagees). 

(i)  In  re  Richards,  Ex  parte  Ast- 
hury,  above  (mortgagees  and  mort- 
gagor). 

{k)  Beaufort  (Buke)  v.  Bates  (1862), 
3  De  G-.  F.  &  J.  381 ;  31  L.  J.  Ch. 
481  ;  6  L.  T.  82 ;  10  W.  R.  200 
(covenant  in  lease  to  leave  ways  and 
roads) . 
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be  removed  if  fixed  for  purposes  of  trade,  although  fastened 
more  securely  than  in  the  foregoing  instances  (/). 

The  reason  why  a  tenant  cannot  ordinarily  remove  fixtures  Removal  of 
is  because  he  has  no  right  to  attach  them  in  the  first  instance, 
except  by  virtue  of  his  tenancy,  and,  having  once  attached 
them,  it  would  be  "  waste "  to  pull  down  and  remove 
them  {?n). 

But,  an  exception  has  been  made  in  the  case  of  fixtures  init  Trade 
up  for  the  purposes  of  trade  {n)  ;  as  steam-boilers  (notwith-  ^^^^'^^^^ 
standing  that  the  fixed  engine  to  which  they  are  fastened 
cannot  be  worked  without  boilers)  (o),  gas  plant,  machinery 
and  driving  power,  hauling  engines,  weighing  machines  (o) , 
tramplates  or  rails  and  wooden  sleepers  for  a  railway,  which 
can  be  removed  without  destruction  of  the  land  (p),  notwith- 
standing a  covenant  by  the  lessee  to  yield  up  all  "ways  and 
roads "  in  such  a  condition  that  the  colliery  might  be 
continued  {])). 

Trade  fixtures  cannot  be  removed  if  the  disturbance  would  Limit  to 
be  so  great  as  to  amount  to  destruction  of  the  land,  or  if  they 
are  so  annexed  as  to  show  that  the  property  in  the  materials 
must  have  been  intended  to  be  irrevocably  annexed  to  the 
soil  (q) .  Accordingly,  it  has  been  held  that  blast  furnaces 
or  calcining  kilns  can  be  removed  (r). 

If  the  person  who  has  erected  fixtures  holds  by  a  title  Removal  by- 
paramount  to  that  of  the  landowner,  and  is  not  a  mere  tenant  ti^ie°^ra^ 
or  trespasser — for  instance,  a  miner  working  under  immemorial  mount, 
custom,  or  statutory  power, — he  is  not  liable  to  the  ordinary 
rule  as  to  the  irremovability  of  things  attached  to  the  soil, 
but  may  even  remove  substantial  buildings,  if  erected  for 
mining  purposes  (.s) . 

{I)  Ward  V.  Biidleij  (1887),  57  L.  T.         [q)  Per  Lord  Blackburn,  Wake  v. 

20.  Ilall  (1883),  8  App.  Gas.  195;  52 

{in)  Per  Lord  Selbome  in  Wake  v.  L.  J.  Q.  B.  494  ;  48  L.  T.  834  ;  31 

Hall,  below.  W.  R.  585  ;  followed  in  Ward  v. 

{n)  The  same  principle  applies  in  Budley,  above, 
favour  of  the  executor  of  a  tenant  for         (r)  Ward  v.  Budley  (1887),  57  L.  T. 

life  as  against  the  heir  :    Ward  v.  20. 

Budley  (1887),  57  L.  T.  20,  22.  {s)  Wake  v.  Hall  (1883),  8  App. 

(o)  Ward  \.  Budley  Gas.  195;  52  L.  J.  Q.  B.  494;  48 

20.  L.  T.  834  ;  31  W.  R.  585  (lead  mine 

{p)  Beaufort  v.  Bates  (1862),  3  De  in  High  Peak  of  Derbyshire:  Mining 

G.  F.  &  J.  381  ;  31  L.  J.  Gh.  481  ;  Gustoms  Act,  1851  (14  &  15  Vict. 

6  L.  T.  82  ;  10  W.  R.  200  ;  Ward  v.  c.  94))  ;  Ward  v.  Budley  (1887),  57 

Budley  (1887),  50  L.  T.  20.  L.  T.  20,  23. 
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Dealings  with  Mines  and  Minerals. 


Contract  as  to     Unless  very  clearly  expressed,  it  is  not  right  to  construe  a 
fixtures.        lease  so  as  to  take  away  the  ordinary  legal  right  which  a 
tenant  has  to  remove  trade  or  other  fixtures  (t)  ;  the  common 
law  right  of  the  tenant  may,  however,  be  narrowed  or 
widened  by  the  terms  of  his  lease  {ic). 

The  lessee  will  be  precluded  from  removing  trade  or  other 
fixtures,  if  he  has  covenanted,  at  the  end  of  the  term  to  yield 
up  the  demised  premises  with  the  specific  thing  in  question  (.r) , 
or  with  all  improvements,  particularly  if  the  kind  of  fixture 
is  specifically  mentioned  (p) .  So,  if  he  has  covenanted  to 
yield  up,  with  all  erections,  buildings,  and  fixtures  erected 
during  the  term ;  but  not  if  the  buildings  merely  rest  on 
blocks  (~). 

The  lessee  will  not  be  debarred  from  removing  trade  or 
tenant's  fixtures,  if  the  passage  relied  on  is  in  context  with 
several  others  which  clearly  point  to  landlord's  fixtures 
only  (a) ;  or,  if  there  is  an  exception  of,  or  a  proviso  em- 
powering the  lessee  to  remove,  plant  and  articles  belonging 
to  him  {b) . 

Buildings.  "Where  a  lessee  covenanted  to  erect  furnaces  and  other 
works,  he  being  allowed  to  dig  clay  for  making  bricks  for 
this  purpose,  and  to  yield  up  at  the  end  of  the  term  all  the 
furnaces,  ironworks,  houses,  buildings,  and  improvements 
(excepting  the  ironwork,  castings,  railways,  gins,  wimseys, 
machines,  and  moveable  implements  and  materials  used  in  or 
about  the  works,  as  to  which  the  lessor  had  not  exercised  an 
option  to  purchase  given  to  him  by  the  lease),  it  was  held 
that  the  lessee  was  entitled  to  remove  whatever  was  in  the 
nature  of  a  machine  or  part  of  a  machine,  as  ironwork  or  iron 
castings,  &c.,  although  fixed  in  brickwork,  but  not  whatever 
was  in  the  nature  of  building  or  support  of  building,  although 


(t)  Per  Turner,  L.  J.,  in  Beaufort 
V.  Bates  (1862),  3  De  a.  E.  &  J.  381, 
390  ;  31  L.  J.  Ch.  481,  485  ;  6  L.  T. 
82;  10  W.  R.  200. 

(w)  In  re  Wilde,  Ex  parte  Daglish 
(1873),  L.  E.  8  Ch.  1072  ;  42  L.  J. 
Bank.  102  ;  29  L.  T.  168  ;  21  W.  R. 
893. 

{x)  Mamfield  {Earl)  v.  Blackhurne 
(1840),  6  Bing.  N.  C.  426  ;  10  L.  J. 
C.  P.  178  ;  8  Scott,  720. 


[jj)  Burt  V.  Kaslett  (1856),  18  C.  B. 
162,  893;  25  L.  J.  C.  P.  201,  295. 

[z)  Martyr  v.  Bradley  (1832),  9 
Bins:.  29;  Bidder  y.  Trinidad  Petroleum 
Co.  (1868),  17  W.  R.  153.  See  Foley 
V.  Addcnhrooke,  below. 

(«)  Bifihop  V.  Elliott  (1855),  11  Ex. 
321  ;  24  L.  J.  Ex.  229. 

{b)  Sumner  v.  Brojuiloiv  (1865),  34 
L.  J.  Q.  B.  130 ;  11  Jur.  N.  S.  481. 


Landlokd  and  Tenant. 


355 


made  of  iron ;  and  that,  in  making  the  removal,  the  lessee 
might  remove  the  brickwork  so  far  as  necessary,  and  was  not 
bound  to  restore  it  in  a  perfect  state,  but  must  do  as  little 
damage  as  possible,  so  as  to  leave  it  in  a  state  most  useful 
and  beneficial  to  the  lessors  or  their  succeeding  tenants  (c) . 

In  practice  it  is  desirable  to  confine  the  covenant  to  yield  Practical 
up  to     lancUonVs  fixtures,^''  and  to  insert  an  express  power 
authorising  the  tenant  to  remove  his  fixtures.    And,  if  the 
lease  be  one  in  lieu  of  a  former  lease,  there  should  be  Tenant's 
express  power  to  remove  fixtures  erected  during  the  former,  attaclied 
as  well  as  the  new,  term ;  otherwise  it  may  be  difficult  or  J^^^®^ 
impossible  for  the  new  lessee  (especially  if  he  is  not  the 
identical  person  who  was  tenant  under  the  old  lease)  to 
maintain  his  right  to  remove  fixtures  placed  during  the  old 
term  {d). 

Under  a  power  for  the  lessee  within  twelve  months  after  Fixtures 
expiration  of  the  term  to  remove  the  machinery,  &c.,  his  ^le^efOTe^' 
assignee  in  bankruptcy  may  (upon  giving  the  prescribed  lease, 
notice  for  the  lessor  to  exercise  an  option  of  purchase  given 
to  him)  remove  the  machinery,  &c.  at  once,  without  waiting 
for  the  fixed  expiration  of  the  lease  {c) .    A  covenant  not  to 
do  any  act  tending  to  drown  the  mine  is  not  necessarily  in 
conflict  with  a  power  given  to  the  lessee  to  remove  machinery 
at  any  time,  subject  to  the  lessor's  right  to  purchase  (e). 

The  tenant  must  remove  his  fixtures  during  the  term,  or  Within  what 
during  some  period  after  its  termination,  in  which  he  may  be  c^n^be^*^^^^'^ 
considered  as  still  in  possession  under  the  landlord  (/)  ;  but  removed, 
he  cannot  do  so  after  the  landlord  has  brought  an  action 
against  him  for  recovery  of  the  premises,  or  otherwise  treated 
him  as  a  trespasser  {g) ,  unless  there  be  an  antecedent  licence 
under  seal  (Jt),  or  an  express  statement  in  the  lease  that 


(c)  Foley  v.  Addenbrooke  (1844),  13 
M.  &  W.  174  ;  14  L.  J.  Ex.  169 ; 
Whitehead  v.  Bennett  {\d>'o%),  27  L.  J. 
Ch.  474  ;  9  W.  R.  626. 

{d)  Thresher  v.  East  London  JFater 
Works  Co.  (1824),  4  D.  &  R.  62  ;  2 
B.  &  C.  608  ;  2  L.  J.  (0.  S.)  K.  B. 
100  ;  Ex  parte  Willoy(/hbr/  L''Eresby, 
Re  Thomas  (1881),  44  L.  T.  781  ;  but 
see  James,  L.  J.,  p.  785. 

{e)  liolleston  v.  Nexv  (1858),  4  K.  & 
J.  640. 


(/)  Re  Lavies,  Ex  parte  Stephens 
(1877),  7  C.  D.  127  ;  47  L.  J.  Bank. 
22  ;  37  L.  T.  613;  26  W.  K.  136. 

(y)  Heap  v.  Barton  (1852),  12  C.  B. 
274;  21  L.  J.  C.  P.  153;  16  Jur. 
891  ;  Barfr.  Probyn  (1895),  64  L.  J. 
Q.  B.  557  ;  73 L.  T.  118;  IIT.L.  R. 
467. 

{h)  Rufey  v.  Henderson  (1851),  21 
L.  J.  Q.  B.  49  ;  17  Q.  B.  575  ;  16 
Jur.  84. 
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specified  articles  may  be  removed  by,  or  shall  be  the  property 
of,  the  lessees  (i). 

If  the  lease  be  surrendered,  fixtures  will  become  the  pro- 
perty of  the  landlord,  unless  removed  within  a  reasonable 
time  (k). 

Lessor  Where  a  lessee  covenanted  that,  if  at  any  time  before  the 

fixtu™°&c.  expiration  of  the  lease  the  lessor  should  give  notice  of  his 
desire  to  take  all  or  any  of  the  machinery,  stock,  or  imple- 
ments about  the  mines,  the  lessee  would,  at  the  expiration  of 
the  lease,  deliver  the  specified  articles  to  the  lessor  at  a  price 
to  be  determined  by  arbitration,  the  Court  considered  this 
covenant  so  injurious  and  offensive  to  the  lessee  that  it 
refused  to  grant  specific  performance,  or  an  injunction  (/). 
Remedies  Where  a  lessee  has  covenanted  not  to  remove  his  machinery 

wnere  iixtures 

wrongfully     and  fixtures  at  the  end  of  the  term,  the  lessor  can  obtain  an 
removed.       injunction  to  restrain  him  from  doing  so  {in).  Where  fixtures 
annexed  to  the  realty  aie  improperly  removed,  the  lessor  can 
maintain  an  action  in  the  nature  of  waste       or  for  taking 
them  away  (o) . 

Damages  for  wrongfully  taking  fixtures  belonging  to  a 
tenant  are  based  on  their  value  as  attached  to  the  premises, 
not  the  sum  which  they  actually  produce  as  chattels  after 
they  are  so  taken  (p).  The  value  of  the  fixtures  as  severed 
may  be  recovered  against  the  person  who  prevents  the 
removal  (g) . 

Renewal  of  Leases. 

Renewal  of  Where  it  appears  that  workable  mineral  will  not  be  got 
during  the  term,  it  is  usual  for  the  lessee  to  seek  for  a 
renewal  of  the  lease  (r),  and  to  apply  a  few  years  before  the 
old  lease  expires,  so  that,  if  renewal  cannot  be  obtained,  the 


{i)  Be  Walker,  Ex  parte  Goold  (1884), 
13  Q.  B.  D.  454  ;  51  L.  T.  368  ; 
Sumner  v.  Bromilow  (1865),  34  L.  J. 
Q.  B.  130;  11  Jur.  N.  S.  481. 

{Ic)  3foss  V.  James  (1878),  38  L.  T. 
595  ;  affirming  47  L.  J.  Q.  B.  160. 

(I)  Talbot  V.  Ford  (1842),  13  Sim. 
173. 

(m)  Hamilton  v.  Dunsford  (1857),  6 
Ir.  Ch.  412. 

(«)  Smith  V.  Bemler  (1858),  27  L.  J. 


Ex.  83. 

(o)  Farrant  v.  Thompson  (1822),  5 
B.  &  A.  826. 

{p)  Thompson  v.  Fettit  (1847),  16 
L.  J.  Q.  B.  162. 

{q)  London  ^-  Westminster  Loan  Co. 
V.  Lrah-e  (1859),  28  L.  J.  C.  P.  297 
(mortgagee) . 

(;•)  Mining  Royalties  Report  I., 
228  (Government  Paper  C.  6195  of 
1890). 
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lessee  may  work  in  siicli  a  manner  as  to  get  the  most  out  of 
the  mine  with  a  view  to  recoup  his  expenditure. 

In  many  cases  overpaid  dead  rents  are  carried  forward  to 
the  new  lease,  wholly  or  in  part ;  it  is  the  custom  of  the 
Ecclesiastical  Commissioners  to  allow  this  (.s). 

Occasionally,  but  not  as  a  rule,  the  lessor  exacts  a  rent  for 
the  use  of  the  shaft  and  buildings  constructed  under  the 
former  lease,  and  which  according  to  law  have  become  the 
property  of  the  lessor  at  the  termination  of  the  prior  lease ; 
and  in  rare  instances  the  lessor  increases  the  royalty,  but  in 
many  cases  he  reduces  it. 

Lessors  generally  re-let  to  the  old  lessees  on  terms  agreed 
on  between  them,  having  regard  to  whether  the  seams  have 
been  proved  good  or  bad,  and  to  competition  with  neighbour- 
ing mine-owners,  and  to  the  other  considerations  which 
affect  the  letting  value  of  the  mineral. 

A  covenant  in  a  lease,  by  a  fee  simple  owner,  to  renew  at 
the  same  rent  and  on  the  same  terms  will  hold  good ;  but  in  a 
lease  under  a  power,  where  the  best  rent  is  to  be  reserved,  a 
covenant  to  renew  will  not  be  specifically  enforced  if  at  the 
time  for  renewal,  the  old  rent  is  not  the  best  rent  obtainable. 
It  is  competent  for  persons  acting  under  a  power  to  enter 
into  a  covenant,  and  to  renew,  if  the  rent  is  the  best  at  the 
time ;  but  the  lessee,  for  his  own  protection,  should  see  that  in 
such  a  case  the  covenant  for  renewal  is  clearly  made  depen- 
dent on  the  best  rent,  and  proper  covenants  being  reserved  and 
entered  into,  when  the  time  comes  for  renewal.  Damages  for 
not  renewing  cannot  be  recovered  against  trustees  who  are 
precluded  from  renewing,  by  reason  that  the  rent  is  not  the 
best  at  the  time  {t). 

If  renewal  is  expressed  to  be  subject  to  the  lessee's  giving  Conditions 
a  specified  notice,  or  performing  and  observing  the  covenants  ^^g^^^^* 
on  his  part,  that  constitutes  a  condition  precedent  (u)  ;  and  if,  performed, 
at  the  time  of  applying  for  renewal,  there  is  a  subsisting 
cause  of  action  for  breach  of  covenants  (x),  then  (unless, 


(s)  Ibid.  2. 

(t)  Gaslight  ^  CoJce  Co.  v.  Towse 
(1887),  35  C.  D.  519:  56  L.J.  Ch. 
889  ;  56  L.  T.  602  ;  31  W.  R.  471. 

(w)  Job  V.  Banister  (1856),  26  L.  J. 


Ch.  125  ;  3  Jur.  N.  S.  93  ;  5  W.  R. 
177. 

(x)  Finch  v.  JJndencood  (1876),  2 
C.  D.  310;  45  L.  J.  Ch.  522;  34 
L.  T.  779;  24  W.  R.  657. 
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Perpetual 
renewal. 


Option  when 
saleable  by- 
trustee  in 
bankruptcy. 


Title. 


pursuant  to  provision  in  the  lease,  tlie  breacli  is  made  good 
before  the  expiration  of  the  notice  for  renewal  {?/))  the  right 
to  have  renewal  will  not  be  enforceable.  But  (unless  so 
expressed)  it  is  not  essential  that  the  fine  or  premium,  if  any, 
for  the  renewal  should  be  paid  before  the  expiration  of  the 
existing  term  (~). 

Where  the  covenant  to  renew  is  made  with  two  persons, 
one  of  whom  assigns  his  share  to  the  other  with  the  acqui- 
escence of  tlie  lessor,  the  lessor  cannot  be  compelled  to  grant 
a  new  lease  to  the  continuing  lessee  alone  (s) . 

If  no  time  is  fixed  for  exercise  of  the  option,  it  may  be 
acted  on  at  any  time  during  the  tenancy  (a). 

Although  a  lessor  is  not  readily  assumed  to  agree  to 
perpetual  renewal,  yet  the  Court  will  give  efi'ect  to  expressions 
indicating  such  an  intention,  such  as  a  covenant  to  grant  a 
renewed  lease  subject  to  the  same  covenants,  "  including  this 
present  covenant "  {h). 

A  covenant,  at  any  time  when  requested  by  the  lessees,  to 
demise  the  premises  for  the  further  term  of,  say,  thirty-one 
years,  the  new  lease  to  contain  the  same  rents,  covenants, 
articles,  clauses,  provisoes,  and  agreements,  amounts  to  a 
covenant  for  perpetual  renewal  (c) . 

An  option  to  a  lessee  to  call  for  a  renewal  or  extension  of 
the  lease  passes  to  the  trustee  in  his  bankruptcy,  who  may 
assign  it  to  a  purchaser,  at  any  time  during  the  tenancy,  if 
there  is  no  restraint  against  alienation  without  the  lessor's 
consent  {a). 

Liability  of  Lessor. 

In  the  absence  of  agreement  to  show  it,  a  lessor  cannot  be 
called  upon  to  prove  his  title  to  property  leased  or  proposed 
to  be  leased  (d) . 


(y)  JBastin  v.  Bidivell  (1881),  18 
C.  D.  238;  44  L.  T.  742, 

(z)  mcholson  V.  Smith  (1882),  22 
C.  D.  640  ;  52  L.  J.  Ch.  191  ;  47 
L.  T.  650  ;  31  W.  R.  471. 

{a)  Buckland  v.  Papillon  (18G7), 
L.  R.  2  Ch.  67  ;  36  L.  J.  Ch.  81  ; 
15  L.  T.  378;  15  W.  R.  92. 

{b)  Hare  v.  Burges  (1857),  4  Kay 
&  J.  45  ;  27  L.  J.  Ch.  86 ;  6  W.  R. 
144. 


(c)  Copper  Mining  Co.  v.  Beach 
(1851),  13  Beav.  478.  See  S^van  v. 
Colclovgh  (1834),  Hay.  &  J.  807; 
Browne  v.  Tighe  (1834),  8  Bligh,  N.  S. 
272  ;  2  CI.  &  F.  396  ;  Swinburne  v. 
unburn  (1884),  9  App.  Cas.  844  ; 
54  L.  J.  Q.  B.  6. 

(d)  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78),  s.  2; 
Conveyancing  Act,  1881  (44  &  46 
Vict.  c.  41),  s.  13. 
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As  a  lessee  takes  all  the  risks  of  the  lessor's  title,  it  is  for  Practical 
the  former  to  consider  in  every  case  whether  he  should  not 
stipulate  for  the  right  to  investigate  that  title,  and  it  is  to  his 
advantage  to  obtain  an  nnqnalified  covenant  for  quiet  enjoy- 
ment. Seeing  that  the  lessor  is  aware  of  the  state  of  his  own 
title,  it  is  reasonable  that  he  should  give  an  unqualified 
covenant,  or,  at  any  rate,  satisfy  the  lessee  that  there  is  a 
good  title.  Unless  the  lessee  has  this  protection,  he  may  run 
serious  risk  of  losing  in  respect  of  works  erected,  and  things 
done,  on  the  demised  premises. 

Where  a  mining  lease  was  granted,  under  which  the  lessee  Breach  of 
was  not  only  authorised,  but  bound,  so  to  work  the  mines  as  JJJe^^'^* 
to  obtain  therefrom  the  largest  quantity  of  coal  that  could 
be  gotten  consistently  with  the  safety  of  the  mines,  and  with- 
out regard  to  the  safety  of  any  dwelling-house  which  might 
be  erected  after  the  date  of  the  lease ;  and  a  descendant  of 
the  lessor  subsequently  sold  a  portion  of  the  surface,  except- 
ing the  mines,  and  covenanted  that,  notwithstanding  any- 
thing done  by  him  or  his  ancestor,  there  was  good  right  to 
convey,  free  from  incumbrances;  after  which  damage  was 
caused  to  houses  built  by  the  purchaser,  consequent  on  mining 
operations  properly  carried  on  by  the  mining  lessees ;  it  was 
held  that  the  vendor  was  liable  to  the  purchaser,  for  breach  of 
the  covenants  for  title,  by  reason  of  the  mining  lease  (/).  A 
person  who  conveys,  and  is  expressed  to  convey,  as  beneficial 
owner,  covenants,  as  to  the  acts  and  defaults  of  himself,  and 
any  one  through  whom  he  derives  title,  otherwise  than  by 
purchase  for  value  {g) . 

If  the  lease  does  not  contain  an  express  covenant  in  implied 
relation  to  quiet  enjoyment,  then  the  law  supplies  or  infers  q^iet^enjo^y- 
such  a  covenant  in  case  the  document  contains  the  word  ment. 

demise "  {h)  or  (it  would  seem)  "  let,"  or  any  other 
equivalent  word  of  letting  {i) .  But  a  covenant  so  inferred  or 
supplied  by  law  ceases  with  the  estate  of  the  lessor,  even 


(/)  Taylor  v.  Shafto  (1867),  8  B. 
&  S.  228  ;  16  L.  T.  '205. 

[g)  Conveyancing  Act,  1881,  s.  7. 

\h)  Line  v.  Stephenson  (1838),  5 
Bing.  N.  C.  183;  7  Scott,  69;  7 
L.  J.  C.  P.  263. 


(i)  Parke,  B.,  obiter  dictum  in  Hart 
V.  Windsor  (1844),  13  L.  J.  Ex.  129; 
12  M.  &  W.  68,  85  ;  3Iostyn  v.  West 
Mostyn  Coal  Co.  (1876),  1  C.  P.  D. 
145  ;  45  L.  J.  C.  P.  401  ;  34  L.  T. 
325  ;  24  W.  R.  401. 
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Express 
covenant  for 
quiet  enjoy- 
ment. 


Practical 
hint. 


Covenant  by- 
limited  owner. 


Breach  of 
covenant  for 
quiet  enjoy- 
ment. 


though  the  agreed  term  has  not  come  to  an  end  (/c),  and  it  is 
doubtful  whether  it  extends  to  eviction  by  title  paramount  (l). 

An  express  covenant  for  title  or  quiet  enjoyment  excludes 
all  inferences  of  an  implied  covenant,  and  the  terms  of  the 
express  covenant  must  alone  be  regarded  in  ascertaining  the 
rights  and  liabilities  of  the  parties  {tn). 

The  qualification  frequently  annexed  to  an  express 
covenant,  limiting  its  operation  to  interruption  by  "the  lessor 
or  any  other  persons  claiming  from  or  under  him,"  renders  it 
less  desirable  than  the  absolute  covenant  which  the  law  will 
infer  in  the  absence  of  an  express  covenant ;  but  the  express 
covenant  is  better  tlian  the  implied  or  inferred  one,  in  that  it 
endures  during  the  whole  term  granted,  and  does  not  cease 
with  the  estate  of  the  lessor  (n) .  If  the  lessor  is  owner  in 
fee  simple,  a  lessee  will  be  best  off  when  the  lease  does  not 
contain  the  usual  express  covenant;  but  when  the  lessor  is 
only  a  limited  owner,  it  would  appear  desirable  that  there 
should  be  an  express  covenant. 

A  limited  owner  usually  covenants  for  quiet  enjoyment  as 
against  all  persons  rightfully  claiming  under  him,  or  under 
the  will  or  settlement  from  which  he  derives  title ;  and 
where  such  a  covenant  is  not  qualified,  the  executors  of  the 
covenantor  will  be  liable  on  breaches,  whether  before  or  after 
his  death  (o). 

A  covenant  for  quiet  enjoyment  without  interruption  or 
disturbance  may  be  broken  by  the  lessor  himself  committing 
acts  which  interrupt,  such  as  causing  the  demised  mine  to  be 
flooded,  and  the  roof  thereof  to  fall  in,  by  reason  of  the 
working  by  the  lessor  of  an  overlying  mine  (p) ;  by  the 
lessee  under  a  lease  of  earlier  date,  granted  by  the  lessor  him- 
self, commencing  and  prosecuting  an  action  for  recovery  of 
the  premises  (q)  ;  by  appointees  or  mortgagees  taking  under  an 


(k)  Adams  v.  Gibnetj  (1830),  4  M. 
&  P.  491  ;  6  Bing.  656 ;  8  L.  J. 
(O.  S.)  C.  P.  243  ;  31  R.  R.  514. 

(/)  Barnes  v.  ZIoi/d,  [1895]  2  Q.  B. 
610  ;  64  L.  J.  Q.  B.  787  ;  73  L.  T. 
250  ;  44  W.  R.  328. 

(m)  Dennett  v.  Atherton  (1872), 
L.  R.  7  Q.  B.  316 ;  41  L.  J.  Q.  B. 
165  ;  20  W.  R.  442  ;  Mosttjn  v.  West 
Mostyn  Coal  Co.  (1876),  1  0.  P.  D. 
145;  45  L.  J.  C.  P.  401. 


{n)  Evans  v.  Vaughan  (1825),  6  D. 
&  R.  349  :  4  B.  &  C.  261  ;  3  L.  J. 
(O.  S.)  K.  B.  213  ;  28  R.  R.  250. 

(o)  Williams  v.  Burrell  (1845),  1 
C.  B.  402,  429;  14  L.  J.  C.  P.  98; 
9  Jur.  282. 

{p)  Shaw  V.  Stenton  (1858),  2  H. 
&  N.  858;  27  L.  J.  Ex.  253  ;  6 
W.  R.  327. 

{q)  Rolph  V.  Crouch  (1867),  L.  R. 
3  Ex.  44 ;  37  L.  J.  Ex.  8  ;  17  L.  T. 
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earlier  deed,  assented  to  by  the  lessor,  insisting  upon  payment 
of  the  rent  to  them  (>•)  :  and  this  is  so,  even  though  the  demise 
is  only  "  so  far  as  the  lessor  lawfully  may  or  can  grant "  (s). 

Where  there  is  agreement  that  the  lessor  shall  covenant  Breach  of 
that  the  lessees  may  quietly  enjoy  the  premises  during  the  quiet Tnjoy-°^ 
term,  no  qualification  being  annexed,  and  the  lessee  has  rnent. 
entered  and  expended  money,  the  Court  will  treat  and 
enforce  it  as  an  absolute  covenant,  notwithstanding  that  it 
may,  at  the  time  of  hearing  by  the  Court,  be  known  that  the 
lessor  cannot  give  a  title  to  part  of  the  premises.    The  effect 
is  that  he  will  have  to  pay  the  lessees  for  damage  sustained 
by  them  on  that  account  (t) . 

A  superior  landlord  does  not  claim  "  by,  from,  through,  or  Claims  by 
under"  the  immediate  lessor,  and  ejectment  by  the  superior  ^u^pe^or  land- 
landlord  will  not  amount  to  a  breach  of  a  covenant  for  quiet 
enjoyment  so  qualified  (^^),  unless  the  immediate  lessor  has 
consented  to  the  judgment  (x).  The  intermediate  lessor 
ought  to  be  required  to  covenant  for  payment  of  rent  and 
observance  of  covenants  in  the  head  lease  (w). 

The  covenant  for  quiet  enjoyment  is  not  retrospective,  and  Subsidence, 

does  not  apply  where,  after  the  lease,  there  is  subsidence  caused^by ' 

consequent  upon  coal  workings  made  before  the  date  of  the  antecedent 

lease  (y) .    Nor,  generally  speaking,  does  it  extend  to  unlaicful  cMms^^' 

acts  by  a  person  claiming  under  the  lessor  (s)  ;  or  to  claims  adversely  to 

lessor 

against  the  covenantor,  as  for  land  tax  (ci).  It,  however, 
applies  to  interference  with  the  lawful  enjoyment  of  the 
premises  for  the  purpose  for  which  they  were  let,  as  well  as 
to  title  or  possession  {h) . 

An  interruption  under  such  a  covenant  is  not  caused  by 

249  ;  16  W.  R.  252.    And  see  Tai/lor  609  ;  69  L.  J.  Q.  B.  904  ;  83  L.  T. 

V.  Shafto  (1867),  8  B.  &  S.  228  (con-  64  ;    48  W.  R.  642.    See  Udge  v. 

veyance  to  purchaser).  £oileau  {1885),  16  Q.  B.  D,  117;  55 

(r)  Carpenter  v.  Farker  (1857),  3  L.  J.  Q.  B.  90;  53  L.  T.  907;  34 

C.  B.  N.  S.  206  ;  27  L.  J.  C.  P.  78 ;  W.  R.  103. 

6  W.  R.  98  ;  Hartcup  v.  Bell  (1885),  (y)  Spoor  v.  Green  (1874),  L.  R.  9 

1  Cab.  &  El.  19  (affirmed  by  C.  A.).  Ex.  99  ;  43  L.  J.  Ex.  57  ;  30  L.  T. 

(,s)  Calvert  v.  Sebright  (1851),  15  393;  22  W.  R.  547. 

Beav.  156.  (s)  Jcfryes   v.    Evans  (1865),  19 

{t)  Onions  V.  Cohen  (1865),  2  H.  &  C.  B.  N.  S.  246  ;  34  L.  J.  C.  P.  261  ; 

M.  354  ;  34  L.  J.  Ch.  338  ;  11  Jur.  13  L.  T.  72  ;  13  W.  R.  864. 

N.  S.  198  ;  12  L.  T.  15.  («)  Stanleij  v.  Hatjes  (1842),  11 L.  J. 

{u)  Kelly  V.  Rogers,  [1892]  1  Q.  B.  Q.  B.  176  ;  3  Q.  B.  105. 

910;  61  L.  J.  Q.  B.  604;  66  L.  T.  {b)  Robinson  v.  Kilvert  (1889),  41 

582  ;  40  W.  R.  516.  C.  D.  88  ;  58  L.  J.  Ch.  392  ;  61  L.  T. 

{x)  Cohen  v.  Tannar,  [1900]  2  Q.  B.  60  ;  37  W.  R.  545. 
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the  covenantor,  or  by  those  claiming  under  him,  unless  it  is 
either  a  direct  act  (r) ,  or  the  consequences  of  some  act  which 
either  was  foreseen,  or  ought  by  reasonable  care  to  have  been 
Flooding  foreseen,  as  the  consequences  of  that  act.  Accordingly,  where 
lessees  of  adjoining  mines  held  under  the  same  lessor,  work- 
ing in  a  lawful  and  usual  manner,  tapped  an  unknown 
subterranean  body  of  water,  which  rose  to  the  higher  level  of 
the  mine  leased  by  the  plaintiffs  and  flooded  it,  this  was  held 
not  to  be  a  breach  of  covenant,  on  the  ground  that  the 
damage  was  caused,  not  by  the  excavating  in  the  adjoining 
mine,  but  by  the  irruption  of  the  water,  which  was  not  an 
act "  within  the  meaning  of  the  covenant,  but  an  unfore- 
seen consequence  of  an  act  (r/). 

A  covenant  for  quiet  enjoyment  is  not  a  warranty  or 
indemnity  for  every  possible  consequence  (d). 
Where  lessor  Where  it  transpires  that  the  lessor  has  no  title  to  part  of 
parr°  *°  the  mines  demised,  then,  although  there  has  been  no  eviction, 
the  mere  claim  by  the  rightful  owner  constitutes  a  breach  of 
the  lessor's  covenant  for  quiet  enjoyment,  and  the  lessee  can 
sue  for  damages,  by  way  of  counterclaim  to  the  lessor's  action 
for  rent  of  the  entirety  of  the  demised  premises ;  he  may 
also  elect  to  keep  possession  of  the  part  as  to  which  there  is  a 
good  title  (e). 

Eviction  from  Eviction  of  a  tenant  from  a  part  of  the  demised  premises 
P^^**  suspends  the  entire  rent  until  the  tenant  resumes  possession ; 

but,  although  the  tenant  relinquishes  possession  of  the  re- 
mainder of  the  premises,  these  two  circumstances,  single  or 
combined,  do  not  discharge  the  tenant  from  the  performance 
of  his  covenants,  other  than  the  covenant  to  pay  rent  (/). 
Covenant  is  Covenants  for  quiet  enjoyment  frequently  contain  the 
of^^oSTers^^*  words  "the  lessee  paying  the  rent  and  observing  the  cove- 
nants on  his  part " ;  but  this  qualification  does  not  make 
payment  of  rent  and  performance  of  lessee's  covenants  a 


(c)  Sanderson  v.  Berwick-on- Tweed 
Corp.  (1884),  13  Q.  B.  D.  547  ;  53 
L  J.  Q.  B.  559  ;  51  L.  T.  495  ;  33 
W.  E,.  67. 

[d)  Harrison  v.  ^funcasier,  [1891] 
2  Q.  B.  680 ;  61  L.  J.  Q.  B.  102 ;  65 
L.  T.  481  ;  40  W.  R.  102  ;  56  J.  P. 


69. 

(e)  Mostyn  v.  West  Mostyn  Coal,  %c, 
Co.  (1876),  L.  R.  1  C.  P.  D.  115 ;  45 
L.  J.  C.  P.  401  ;  34  L.  T.  325;  24 
W.  R.  401. 

(/)  Morrison  v.  Chadmck  (1849),  7 
C.  B.  283;  18  L.  J.  C.  P.  189. 
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condition  precedent  to  the  covenant  for  quiet  enjoyment. 
That  covenant  is  independent  {g). 

To  maintain  an  action  for  breach  of  covenant  for  quiet  Possession, 
enjoyment,  it  is  essential  that  the  lessee  should  be  or  have 
been  in  possession.    The  essence  of  the  action  is  disturbance 
of  the  lessee's  possession  or  title  {h) . 

If  a  lessee,  holding  by  lease  under  seal,  which  contains  an  Measure  of 
express  covenant  for  quiet  enjoyment,  is  evicted  by  a  superior 
title,  he  may  recover  the  value  of  his  lease  on  the  basis  that 
the  title  is  good  ;  and  if  the  rightful  owner  grants  a  lease  to 
him  on  different  terms,  the  damages  may  be  assessed  on  the 
footing  of  the  difference  between  the  rents  and  value  of  the 
two  leases  (/). 

And  he  may  recover  the  cost  of  defending  an  action  brought  Costs, 
by  the  rightful  owner,  if  the  actual  lessor  knowing  thereof 
expressly  or  tacitly  authorises  or  allows  him  to  do  so  {k). 
Where  there  is  no  evidence  as  to  actual  damage,  the  lessee 
will  be  entitled  to  nominal  damages  and  costs  occasioned  by 
the  lessor  (/) . 

If  the  lessor  of  a  colliery  expressly  or  impliedly  covenants  Lessor  to 
to  procure  land  to  enable  the  lessees  to  make  a  railway  to  a  f    colHery  ^ 
neighbouring  line  or  canal,  the  colliery  being  valueless  with-  railway, 
out  that  means  of  access,  and  he  fails  to  procure  the  land, 
the  Court  will  set  aside  the  lease,  or  refuse  any  aid  to  the 
lessor  (w). 

Where  there  is  no  express  agreement  by  the  landlord,  he  Repair, 
is  not  bound  to  make  unfm-nished  buildings  fit  for  habita- 
tion («) ;  nor  to  do  substantial  repairs  during  the  term  (o)  or 
yearly  tenancy  {p) ;  nor  to  rebuild  in  case  of  fire  {q) . 

A  lessor  cannot  be  sued  for  the  breach  of  any  covenant  by 

{g)  Edge  v.  Boileau  (1885),  16  Q.         {I)  Child   v.   Stenning   (1879),  11 

B.  D.  117;  55  L.  J.  Q.  B.  90  ;  53      C.  D.  82;  48  L.J.  Ch.  392;  40  L  T 
L.  T.  907  ;  34  W.  R.  103.  302  ;  27  W.  R.  462. 

(A)  Wallis  V.  Hands,  [1893]  2  Ch.  {m)  Acramcm  v.  Price  (1871)  24 

75  ;  62  L.  J.  Ch.  586  ;  68  L.  T.  428  ;  L.  T.  487  ;  19  W.  R.  364. 

41  W.  R.  471.  {n)  Chappell  v.  Gregory  (1864),  34 

(i)  Lock  V.  Furze  (1866),  L.  R.  1  Beav.  250. 

C.  P.  441  ;  35  L.  J.  C.  P.  141  ;  1  H.  (o)  Arden  v.  FuUen  (1842),  10  M. 
&R.  397;  15L.T.161;  14W.R.403.  &  W.  321. 

{h)  Rolph  V.  Crouch  (1867),  L.  R.  {p)  Gott  \.  Gandy  ll^o^),  &B. 

3  Ex.  44  ;  37  L  J.  Ex.  8  ;  17  L.  T.  p.  847  ;  23  L.  J.  Q.  B.  1  ;  18  Jur. 

249;    16  W.  R.  252;    Williams  v.  310. 

Burrell  (1815),  14  L.  J.  C.  P.  98;  {q)  Lofty.  I>emi  is  (18  o9),  ll^.  Sc^E. 

1  C.  B.  R.  402  ;  9  Jur.  282.  474  ;  28  L.  J.  Q.  B.  168. 
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him  to  do  repairs,  unless  he  has  had  notice  from  the  lessee 
that  repairs  are  wanted  (/•). 


Stamps  on  Leases. 

An  instrument  is  to  he  stamped  for  its  leading  and  prin- 
cipal ohject,  and  this  stamp  covers  everything  accessory  to 
such  ohject. 

The  questions  as  to  stamp  or  no  stamp,  and  if  a  stamp  to 
what  amount,  are  to  he  determined  upon  the  real  and  true 
character  and  meaning  of  the  instrument :  the  description  of 
it  given  hy  the  parties  is  immaterial  (.s) . 

Although  the  demise  he  of  two  different  mines,  with  two 
distinct  hahenda,  reservations  of  rent,  and  sets  of  covenants, 
yet,  if  the  contracting  parties  intend  it  to  be  one  transaction, 
a  single  ad  valorem  stamp  for  the  aggregate  rents  is  suffi- 
cient {t) ;  otherwise,  if  there  be  two  transactions  {u). 
Mining  rents.  A  mining  lease  reserving  a  fixed  rent,  and  an  acreage  rent 
or  other  royalty,  is  assessed  ad  valorem  on  the  fixed  rent,  and 
ten  shillings  for  the  royalty,  it  not  being  positively  known 
what  the  latter  will  amount  to  year  by  year. 

If  the  amount  of  rent  is  not  stated  in  the  lease,  but  is 
capable  of  being  ascertained,  as,  so  much  per  acre  for  an  area 
the  quantity  of  which  is  known  and  fixed,  the  duty  will  be 
assessed  on  the  amount  so  ascertained  (.r). 
Option  to  A  lease,  with  option  to  purchase  the  demised  property,  is 

purchase.       properly  stamped  if  duty  is  paid  according  to  the  rent,  for, 

the  rent  is  really  partly  in  consideration  of  the  option  {y). 
Fixtures.  A  deed  stamp  in  addition  to  the  lease  stamp  is  payable 

where  the  lease  contains  an  agreement  for  the  sale  of 
fixtures  (s). 


Stamp  duty. 

How  deter- 
mined. 


(r)  MaJchiY.  WaU-inson {1871),  L.  R. 
6  Ex.  25  ;  40  L.  J.  Ex.  33  ;  23  L.  T. 
592;  19  "W.  R.  286. 

(s)  Limmer  Asphalte  Co.  v.  Inland 
Jtevcnue  (1872),  L.  R.  7  Exch.  211  ; 
41  L.  J.  Ex.  106  :  26  L.  T.  633  ;  20 
W.  R.  610. 

{t)  Blount  V.  Fearman  (1834),  1 
Bmg.  N.  C.  408  ;  4  L.  J.  0.  P.  149 ; 
1  Sc.  56. 


(w)  Loe  d.  Copley  v.  Lay  (1811),  13 
East,  241. 

{x)  Parry  v.  Deere  (1837),  5  A.  &  E. 
551 ;  2  H.  &  W.  395. 

(y)  Worthington  v.  Warrington 
(1848),  5  C.  B.  635  ;  17  L.  J.  C.  P. 
117. 

(z)  Clayton  v.  Burdenshaw  (1826), 
5  B.  &  C.  41. 


Landlord  and  Tenant. 


365 


Costs. 

A  mining  lessee,  where  liable  for  the  lessor's  costs  of  a  Costs  of  lease, 
lease,  is  not  obliged  to  pay  the  costs  of  negotiations  pre- 
liminary to  the  giving  instructions  for  preparation  of  the 
lease,  or  fees  paid  to  a  mining  engineer  consulted  on  behalf 
of  the  lessor,  nor  for  corres]3ondence  with  such  engineer  (a). 

Licences. 

In  construing  mining  instruments,  the  questions  may 
arise — 

Is  this  a  lease  or  only  a  licence  ? 

If  a  licence,  is  it  a  bare  permission,  or  coupled  with  an 
interest  in  the  minerals  gotten  ? 

Is  the  licence  exclusive  or  non- exclusive  ? 
To  constitute  a  lease  the  entire  possession  of  the  subject- 
matter  must  be  granted  or  demised  for  the  leasehold  period. 
Where  mortgagor  and  mortgagee  convey  land  by  deed,  cove- 
nanting that  it  shall  be  lawful  for  the  mortgagor  at  all  times 
to  enter,  search  and  dig  for  coal,  and  to  carry  away  the  same 
for  his  own  use,  this  is  only  a  licence,  and  does  not  exclude 
the  pui'chaser  from  also  getting  coal ;  nor  can  it  operate  as 
an  eicception  to  the  mortgagor,  he  not  having  the  legal  estate 
at  the  time  (h) . 

So,  where  "  full  and  free  liberty  to  get  and  carry  away  the 
coal  and  other  ironstone  "  is  reserved  to  persons  exercising  a 
power  of  appointment,  the  legal  estate  being  in  trustees  (c) . 

A  liberty  to  lay  and  stack  coals  upon  lands  (d),  or  to  keep 
a  coal  hulk  fastened  to  moorings  in  a  river  (e)^  is  a  licence, 
and  not  a  demise. 

Where  an  instrument,  in  the  granting  part,  only  amounts 
to  a  licence,  it  will  not  operate  as  a  lease,  because  it  contains 

{a)  In  re  Gray,  [1901]  1  Ch.  239.  {d)  IVood  v.  LaJce  (1751),  reported 

[b)  Chetham  v.  jrUliamson  (1804),  13  M.  &  W.  848,  note  («). 
4  East,  468  ;  1  Smith,  278.  ^r)  Watkins  v.  Overseers  of  Milton 

[c)  Sutherland  {Duke  of)  v.  Heath-  (1868),  L.  R.  3  Q.  B.  350  ;  37  L.  J. 
cote,  [1892]  1  Ch.  475  ;  61  L.  J.  Ch.  M.  C.  73  ;  18  L.  T.  601  ;  16  W.  R. 
248 ;  66  L,  T.  210.  1059. 


Lease  and 
licence 

distinguished. 


What  consti- 
tutes a  licence. 
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a  power  of  re-entry  on  the  lands,  or  a  power  to  determine  tlie 

grant  on  non-payment  of  rent  (/). 

But  where  an  owner  in  fee  simple  conveys  land,  reserving 

the    liberty  of  working  the  coal  and  other  minerals,"  and 

there  are  not  clear  words  to  the  contrary,  he  is  taken  to 

except  and  retain  his  original  estate  in  the  coal  and  minerals ; 

and  this  will  not  be  cut  down  by  any  additional  privileges  as 

to  working  being  superadded  {g). 

Exclusive  or  whether  the  licence  is  cxchmve  or  non-cvcliisive, 

non-exclu-       .  .  .  ' 

eive.  it  must  be  construed  like  any  other  document,  according 

to  the  intention,  whether  such  intention  is  expressed  by 
particular  words,  or  is  to  be  gathered  from  the  words  of  the 
deed  as  a  whole,  regard  being  had  to  the  purport  of  the 
deed  (/?) .  It  is  not  correct  to  say  that  a  licence  must  be 
construed  as  non- exclusive  unless  it  is  expressed  to  be 
exclusive ;  an  exclusive  right  cannot  be  inferred  from 
language  which  is  not  clear  and  explicit  (/) ;  an  exclusive 
licence  will  not  be  inferred  merely  from  wide  enabling 
words,  such  as  it  shall  be  lawful  for  the  licensee  at  all  times 
to  enter,  search  for,  dig  and  carry  away  "  (k)  ;  or  free  liberty, 
licenee,  poiver  and  autJwrity  to  mine,  erect  buildings,  &c.,*'  even 
though  coupled  with  a  power  of  re-entry  upon  the  lands  on 
breach  of  covenants  (/)  ;  or  "  full  and  free  liberty  to  get  and 
carry  away  tJie  coal,  ironstone  and  other  minerals  "  {i)  ;  nor 
will  it  be  inferred  from  the  grant  being  expressed  to  be 
without  interruption  by  the  grantor  {m) .  A  licence  will  not 
be  deemed  exclusive  by  reason  of  its  being  granted  by  the 
deed  to  a  person  to  whom  by  the  same  deed  a  lease  of  works 
is  demised,  the  minerals,  forming  the  subject  of  the  licence, 
being  used  or  dealt  with  at  the  demised  works  (;?). 

Knowledge  cannot  be  imputed,  to  the  licensor,  of  the  extent 
of  the  licensee's  business,  or  of  the  probability  that  he  may, 


(/)  Doe  d.  Eanley  v.  Wood  (1819), 
2  B.  &  Aid.  724;  21  R.  R.  469; 
Ward  V.  Dai/  (1863),  4  B.  &  S.  337, 
355;  33  L.  j.  Q.  B.  3,  254. 

{g)  Hamilton  v.  Biinlo])  (1885),  10 
App.  Cas.  (Sc.)  813,  820. 

{h)  Per  Vaughan  Williams,  J.,  in 
Sutherland  v.  Heathcotc,  [1891]  3  Ch. 
604  ;  65  L.  T.  606. 

(i)  Sutherland  v.  Heathcote,  [1892] 


1  Ch.  475,  485. 

iji)  Chetham  v.  JVilliemson  (1804), 
4  East,  469. 

(0  I)oe  d.  Ilanley  v.  TFbof?  (1819), 

2  B.  &  Aid.  724 ;  21  R.  R.  469. 

Lord  Mountjoifs  Case  (1584),  1 
And.  307  ;  4  Leon.  147  ;  cited  by 
Lindley,  L.  J.,  [1892]  1  Ch.  475. 

{n)  Carr  v.  Betison  (1868),  3  Ch. 
524  ;  18  L.  T.  696  ;  16  W.  R.  744. 
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for  the  pui'poses  thereof,  require,  during  the  term,  the  whole 
of  the  minerals  in  the  land  comprised  in  the  licence  («). 

A  full  licence  will  be  conferred  by  words  such  as  full, 
free,  irrevocable,  sole  and  exclusive  licence  and  liberty  "  (o). 

Where  a  licence  is  granted  to  one  man,  and  subsequently 
a  licence  or  lease  is  granted  to  another,  in  respect  of  the 
same  area,  the  first  licensee  must  show  some  derogation  from 
the  grant  to  himself.  The  one  who  first  takes  possession  of  Taking 
the  particular  seam  will  be  allowed  to  keep  it,  whether  the 
possession  be  actual,  as  evidenced  by  the  sinking  of  a  pit  and 
the  gettiug  and  sale  of  the  minerals  in  the  particular  seam  (y/), 
or  constructive,  w^here  the  licensee,  with  intent  to  enter  into 
possession  of  all  the  seams,  works  two  or  more  of  them  ( 7;) . 

To  take  possession,  it  is  not  enough  to  open  out  an  old  pit, 
with  the  intention  of  reaching  the  seam  aimed  at,  the  seam 
itself  not  being  actually  reached  . 

Where  the  licence  is  non-excluswe,  the  rights  of  the  respective  Non-exclu- 
licensees  must  be  reasonably  construed.  Where  a  licensee  is  licence, 
under  no  obligation  to  work,  he  cannot  exclude  his  licensor 
from  granting  as  many  of  those  licences  as  he  thinks  fit, 
provided  always  that  they  are  not  granted  so  as  to  defeat  the 
known  objects  of  the  first  licensee  in  applying  for  his 
licence  {n)  ;  or  provided  that  the  licensor  or  owner  does  not 
disturb  the  grantee  in  his  working  operations  when  and 
where  he  is  carrying  them  on  {q).  But  the  licensor  is  not 
fixed  with  knowledge  of  the  extent  or  requirements  of  the 
licensee's  business  {n) . 

A  hare  licence  may  be  granted  verbally,  but  it  confers  no  Bare  licence, 
right  to  the  ownership  of  the  minerals  gotten.  Whether 
under  seal,  or  by  word  of  mouth,  it  is  revocable  (r)  unless  it 
has  been  fully  executed,  and  expense  incurred  in  connection 
with  it  (.s)  ;  and,  provided  it  has  not  been  executed,  it  is 
determined  at  once,  without  notice,  if  the  grantor  conveys 


[n)  Carr  v.  Benson  (1868),  3  Ch. 
524  ;  18  L.  T.  696  ;  16  W.  R.  744. 

(0)  Bainbridge  on  Mines,  5th  ed. 
p.  667. 

{p)  Low  3foor  Co.  v.  Stanley  Co. 
(1876),  33  L.  T.  436  ;  34  L.  T.  186. 


(q)  Sutherland  v.  Heathcote,  [1892] 
1  Ch.  475;  61  L.  J.  Ch.  248;  66 
L.  T.  210. 

(r)  Wood  V.  Lcadhxttcr  (1845),  14 
L.  J.  Ex.  161  ;  13  M.  &  W.  844. 

(s)  Winter  v.  Brockwell  (1807),  8 
East,  308  ;  9  R.  R.  454. 
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the  land  to  a  third  person  (t) .    It  is  personal,  and  cannot  be 

assigned  (k)  . 

But  it  is  usual  for  mining  licences  to  be  coupled  ivith  an 
interest  in  the  minerals  gotten,  /.  c.,  to  give  the  right  to  carry 
away  and  dispose  of  them. 

The  licence  may  be  by  word  of  mouth,  but  the  grant  of 
the  minerals  gotten  must  be  by  deed,  and  the  licence  will 
then  be  irrevocable  {x). 

The  minerals  do  not  become  the  property  of  the  licensee, 
until  he  has  actually  got  them  {y) . 

It  would  appear  that  if  there  be  a  mere  written  contract, 
not  being  a  formal  deed,  followed  by  actual  exercise  of  the 
licence,  and  the  expenditure  of  money,  this  will  be  effectual  to 
establish  the  right  (s)  ;  but  it  is  more  regular,  and  certainly 
desirable,  that  a  licence,  and  any  assignment  thereof,  should 
be  by  deed  under  seal  {x) . 

A  licence  with  right  {a)  to  carry  away  the  minerals  gotten, 
or  a  way-leave  over  freehold  land,  coupled  with  the  right  to 
make  a  railway  {h),  operates  as  a  grant,  and  is  consequently 
assignable  by  deed,  or  by  will,  or  on  intestacy. 

The  duration  of  the  term  granted  should  be  clearly  defined, 
for  the  Court  will  not,  from  the  reservation  of  an  annual  rent, 
nor  from  the  nature  of  mining  operations,  or  from  custom, 
infer  that  a  longer  term  than  from  year  to  year  is  meant, 
when  there  is  no  clear  language  to  that  effect  (c)  ;  and  in  a 
case  where  a  lease  for  a  long  term  was  not  clearly  granted, 
and  there  was  no  obligation  on  the  grantees  to  work,  the 
Court  held  that  the  liberty  to  work  amounted  to  a  revocable 
licence  only  (r/) . 


it)  Walter  or  Wallis  v.  Harrison 
(1838),  4  M.  &  W.  538  ;  8  L.  J.  Ex. 
44;  2  Jur.  1019;  1  H.  &  H.  405  ; 
Coleman  v.  Foster  (1856),  1  H.  &  N. 
37  ;  4  W.  R.  489. 

(w)  Liggins  v.  Inge  (1831),  7  Bing. 
682  ;  5  M.  &  P.  712  ;  9  L.  J.  (O.  S.) 
C.  P.  202. 

ix)  See  Wood  v.  Lcadbitter  (1845), 
14  L.  J.  Ex.  161  ;  13  M.  &  W.  838, 
844  ;  Sutherland  v.  Heathcoie,  [1892] 
1  Ch.  475;  61  L.  J.  Ch.  248;  66 
L.  T.  210. 

{y)  Carr  v.  Benson  (1868),  3  Ch. 
634;  18  L.  T.  696;  16  W.  R.  744. 


(z)  See  Atkinson  v.  King  (1877), 
Ir.  Rep.  11  C.  L.  536,  540. 

[a)  Muskctt  V.  Hill  (1839),  5  Bing. 
N.  C.  694;  7  Scott,  855  ;  9  L.  J. 
C.  P.  201.  See  Martyn  v.  Williams 
(1857),  1  H.  &  N.  817  ;  26  L.  J.  Ex. 
117;  5  W.  R.  351. 

{b)  Hastings  {Lord)  v.  N.  E.  Railway, 
[1898]  2  Ch.  674  ;  67  L.  J.  Ch.  590  ; 
78  L.  T.  812  ;  47  W.  R.  59  ;  reversed 
by  House  of  Lords  on  another  point, 
[1901]  A.  C.  260. 

(c)  He  Stroud  (1849),  8  C.  B.  602  ; 
19  L.  J.  C.  P.  117. 

{d)  Haigh  v.  Jaggar  (1848),  18 
L.  J.  Ex.  125. 
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"Where  a  licence  is  revocable  notice  of  the  revocation  must 
be  given,  and  a  reasonable  time  for  the  removal  of  anything 
placed  on  the  land  by  the  licensee  (e) . 

The  right  of  a  licensor  to  revoke  a  licence  granted  by  him, 
may  co- exist  with  the  right  of  the  licensee,  to  maintain  an 
action  against  him,  for  breach  of  contract  committed  by  him 
in  countermanding  the  licence  (/). 

A  licence  is  a  profit  d  prendre,  or  right  to  take  something  off  Incidents  of 
another's  land  (g) ;  provided  there  be  an  actual  taking  of  pos-  Ucencfs. 
session,  it  may  form  the  subject-matter  of  an  action  for  the 
recovery  of  land  or  possession  of  land  {h) . 

A  licensee,  though  exclusive,  has  no  estate  or  interest  in  the 
land  itself ;  nor,  until  gotten,  in  the  minerals  forming  the 
subject  of  the  licence  (i). 

An  exclusive  licensee  can  recover  possession  against  any 
one  who  ejects  him,  and  recover  damages  against  those  who 
trespass  on  his  workings  (k). 

A  licensee's  covenant  to  repair,  or  to  make  compensation  for 
surface  damage,  runs  with  the  subject-matter  of  the  grant, 
and  with  the  reversion  (/)  ;  and  the  original  licensee  or  his 
assignee,  or  the  assignee  of  two  or  more  out  of  a  greater 
number  of  joint  licensees  who  have  jointly  and  severally 
covenanted,  can  be  sued  by  the  assignee  of  the  reversion  (m) . 

Rent  reserved  by  a  licence  may  be  recovered  to  the  extent 
of  six  years  by  the  successor  in  estate  of  a  licensor.  It  is  not 
essential  that  the  personal  representatives  should  sue  for  it  {n) . 

A  right  to  distrain  for  non-payment  of  rent  is  not  incident 
to  a  mining  licence,  and  should  be  expressly  given  in  the 
instrument,  if  required  (o) . 

Ee-entry  is  not  applicable  to  a  licence.  The  grantor  should 

{e)  MelloTY.  ^Ta^-ms  (1874),  L.  R.  (/)  Martyn  v.  Williams  (1857),  1 

9  Q.  B.  400 ;  23  W.  R.  55.  H.  &  N.  817  ;  26  L.  J.  Ex.  117. 

(/)  Kerrison  v.  Smith,  [1897]  2  f^)  Norval   v.  Pascoe   (1864),  34 

Q.  B.  445  ;  66  L.  J.  Q.  B.  762  ;  77  L.  J.  Ch.  82 ;  10  Jur.  N.  S.  792  ; 

-L^- T.  344.  10  L.  T.  809;  12  W.  R.  973. 

(g)  Sutherland  v.  Heathcotc,  [18921  /  \  xr  ^-            kt    -p    -d    i  n 

1  rL  A'7Pi  AOA  CI  T  T  oAo  (^0  Hastinfis  v.  N.  E.  Kail.  Co.. 
66?' T  210                                 '  [1^99]  1  Ch.  656  ;  68  L.  J.  Ch.  315  \ 

(h)  Crocker  v  Fotherdll  (1819")  2  ^'  '  by  House  of 
■n  si  s.^A  «f;o.*oi-D  -D  Aoo  Lords  on  another  point,  [19001  A.  C. 
^•(0         l  nalf.  wZ\m<,),  ■'      L.  J.  Ch.  616  ;  82  L.  T.  429. 

2  B.  &  Aid.  724,  739  ;  21  R.  R.  469.         (o)  Ward  v.  Bay  (1863),  4  B.  &  S. 
{k)  Low  3Ioor  Co.  v.  Sta/nley  Co.      337;  5  B.  &  S.  359;  33  L.  J.  Q.  B. 

(1876),  31  L.  T.  N.  S.  186.  3,  254. 
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stipulate  for  power  to  avoid,  revoke,  or  discontinue  the  licence 
on  non-payment  of  rent,  and  (if  lie  can  get  it  agreed  to)  on 
breach  or  non-observance  of  covenants,  or  on  bankruptcy  {p). 
But  the  grantor  must,  by  notice  or  some  other  unequivocal 
act,  evince  his  intention  to  avoid  the  licence.  The  word 
"void"  is  construed  to  mean  "voidable,"  in  this  connec- 
tion {jj)' 

The  term  "  mining  lease  "  used  in  the  Conveyancing  Acts, 
and  Settled  Land  Acts  includes  a  grant  or  licence  for  any 
mining  purposes  {q) . 

If  the  licensee  to  whom  the  minerals  gotten  belong,  or 
his  assignee,  are  prevented  from  exercising  the  licence,  or  if 
there  be  wrongful  re-entry  by  the  licensor,  an  action  will 
lie(r). 

As  against  a  wrongdoer,  a  person  who  has  dug  minerals 
can  maintain  an  action  for  the  removal  thereof,  without 
proving  the  title  of  the  person  who  gave  the  lease  or  licence 
to  work  the  minerals  (s) .  The  mine-worker  has  possession,  not 
only  of  the  mineral,  but  also  of  the  gravel,  sand,  or  other 
earthy  substance  in  which  it  is  contained,  until  he  abandons 
the  mass  (.s) .  A  parol  licence,  followed  by  a  licence  under  seal, 
is  not  revoked,  but  merged  in  and  confirmed  by,  the  in- 
strument under  seal  (.s-). 


When  writing 
requisite. 


Plans 


(3.)  Contracts  as  to  Buildings,  Machinery,  <&c. 

Generally,  a  contract  for  erecting  a  building  or  for  work 
and  labour  to  be  done,  need  not  be  in  writing,  as,  an  agree- 
ment to  construct,  complete,  and  fix  a  pumping-engine  (t). 
But  it  must  be  in  writing  where  the  parties  intend  or  con- 
template that  the  contract  shall  not  be  performed  within  a 
year  (ti) . 

There  is  no  implied  warranty,  on  the  part  of  the  employer, 
that  the  plans  or  specifications  supplied  by  him,  or  his 


( 2))  Roberts  v.  Davey  (1833),  4  B. 
&  Ad.  664  ;  1  N.  &  M.  443  ;  2  L.  J. 
K.  B.  141. 

[q)  44  &  45  Vict.  c.  41,  s.  2; 
45  &  46  Vict.  c.  38,  s.  2. 

(r)  Mmlcctty.  Hill  (1839),  9  L.  J. 
C.  P.  201  ;  5  Bing.  N.  C.  694 ;  7  Sc. 
855. 


(."?)  Northam  v.  Boivden  (1855),  11 
Ex.  70  ;  24  L.  J.  Ex.  237. 

{t)  ClarJc  V.  Buhner  (1843),  11  M. 
&  W.  243  ;  12  L.  J.  Ex.  463. 

{h)  Statute  of  Frauds  (29  Car.  2, 
c.  3),  s.  4  ;  Britain  v.  Hossitcr  (1879), 
11  Q.  B.  D.  123. 
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engineer  or  architect,  are  correct,  or  that  the  work  can  be 
done  in  the  mode  prescribed  by  the  plans  and  specifi- 
cations. The  contractor  must  satisfy  himself  on  these  heads 
before  entering  into  the  contract  (ic) . 

If  it  be  part  of  the  bargain  that  the  employer  is  to  send 
plans  he  cannot  recover  damages  for  non-delivery  or  non- 
execution  of  that  for  which  he  has  not  sent  plans  within  a 
reasonable  time  (?/). 

If  it  be  stipulated  in  the  contract  that  no  charges  shall  be  Extras ; 
demanded  for  extras  unless  ordered  in  writing,  extras  not  so  written 
ordered  cannot  be  recovered  by  the  contractor,  even  though 
done  at  the  verbal  request  of  the  employer  (s). 

Progress  certificates  are  not  written  orders  for  extras,  even 
though  they  include  and  describe  work  not  expressly  con- 
tracted for  {a)  ;  nor  are  unsigned  sketches  or  plans  for  the 
extra  work  {h).  But  if  extras  are  within  the  jurisdiction  of 
the  engineer  or  architect,  and  he,  in  good  faith,  gives  a  cer- 
tificate which  includes  payment  for  additions  for  which 
there  is  not  a  written  order,  such  certificate  is  final  and 
binding  {c) . 

A  written  order  is  not  required  where  the  extras  are  wholly 
outside,  and  independent,  of  the  contract  (d). 

If  a  contractor  agrees  to  complete  work  on  a  specification  Work  com- 
which  does  not  expressly  specify  some  necessary  part,  but  specification 
provides  that  "  the  whole  of  the  materials  mentioned,  or  though  not 
otherwise,  in  the  foregoing  particulars  necessary  for  the  com-  mmtioned. 
pletion  of  the  work  must  be  provided  by  the  contractor,"  he 
cannot  claim  for  the  omitted  details  as  extras  (e). 

Where  there  is  a  contract  to  complete  work  at  a  fixed 
price,  the  employer  is  not  liable  to  pay  for  more  costly 

{x)  Thorn  v.  London  {Mayor,  ^-c.)  [b)  Myers  v.  Sari  (1860),  3  E.  &  E. 

(1876),  1  App.  Cas.  120  ;  45  L.  J.  306  ;  30  L.  J.  Q.  B.  9  ;  7  Jur.  N.  S. 

Ex.  487  ;  34  L.  T.  545  ;  24  W.  R.  97  ;  9  W.  R.  96. 

932.  (c)  Goodyear  v.    Weymouth  Corp. 

(y)  Kingdom  v.  Cox  (1878),  5  C.  B.  (1865),  1  H.  &  R.  67  ;  35  L.  J.  C.  P. 

522;  17  L.  J.  C.  P.  155;  12  Jur.  12.    And.  ^ee  Richards  y.  May  {l%^'?>), 

336.  10  Q.  B.  D.  400;  52  L.  J.  Q.  B. 

(z)  Eiissell  V.  Sa  da  Bandeira  (1862),  272  ;  Connor  v.  Belfast  Water  Commrs. 

13  C.  B.  N.  S.  149  ;  32  L.  J.  C.  P.  (1871),  Ir.  R.  5  C.  L.  55. 

68  ;  9  Jur.  N.  S.  718  ;  7  L.  T.  804  ;  {d)  Russell  y.  Sa  da  Bandeira,  above. 

Sharpe  v.  San  Fanlo  Railicar/  (1873),  And  see  Taff  Vale  Railway  v.  Xixon 

L.  R.  8  Ch.  597 ;  29  L.  T.  9.  (1848),  1  H.  L.  C.  111. 

[a)  Tharsis  Sulphur  and  Copper  Co.  {e)  Williams  v.  Fitzmaurice  (1858), 

V.  McElroy  (1878),  3  App.  Cas.  1040.  3  H.  &  N.  844. 
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materials  than  were  contemplated,  merely  because  lie  consents 
to  their  being  substituted.  It  must  be  shown  either  that  he 
was  expressly  informed  or  must  necessarily  be  aware  that 
the  alteration  would  increase  the  expense  (/). 

If  the  work  is  badly  done,  or  not  performed  in  accordance 
with  the  contract,  the  employer  can  either  (1)  deduct  his 
damages  from  the  amount  claimed  by  the  contractor,  or 
(2)  pay  the  whole  amount,  and  afterwards  bring  a  separate 
action  for  breach  of  contract.  This  is  because  the  extent  of 
damage  may  not  bo  known  at  the  time  when  the  contractor 
sues  {g). 

The  employer  will  not  be  precluded  from  suing,  or  counter- 
claiming,  for  defective  work,  merely  by  reason  of  his  having 
accepted  it  (//)  ;  or  by  his  having  paid  part  of  the  contract 
price  on  progress  certificates  or  otherwise  {i)  ;  or  by  not 
stopping  the  further  execution  of  defective  work  {k). 

Where  a  person  contracts  to  do  an  entire  icork  for  a  specific 
sum,  to  he  paid  on  completion,  he  can  recover  nothing  unless 
the  work  be  done,  or  it  can  be  shown  that  it  was  the  fault  of 
the  employer  that  the  work  was  incomplete,  or  that  there  is 
something  to  justify  the  conclusion  that  the  parties  have 
entered  into  a  fresh  contract  {I).  Thus,  the  contractor  cannot 
recover  anything  where  the  employer's  buildings,  and  the 
machinery  fixed  by  the  contractor,  in  part  performance  of  an 
entire  contract  are  burnt  down,  without  fault  by  either 
party  (/) .  This  is  the  rule  notwithstanding  that  the  specifica- 
tion for  one  entire  work  be  in  several  parts,  with  a  separate 
price  affixed  to  each  part  (m). 

If  a  building  contract  is  not  properly  carried  out,  the 
contractor  can  only  recover  the  actual  value  of  the  work  done 
and  materials  supplied  {n).    The  having  conformed  to  plan 


(/)  Tharsis  Co.  v.  McElroy  (1878), 
3  App,  Cas.  1040  ;  JFallis  v.  Itobinson 
(1862),  3  F.  &  F.  307. 

{(/)  Davis  V.  Hedges  (1871),  L.  E. 
6  Q.  B.  687  ;  40  L.  J.  Q.  B.  276  ; 
25  L.  T.  155  ;  20  W.  R.  60. 

(A)  Mondel  v.  Steel  (1841),  8  M.  & 
W.  858  ;  10  L.  J.  Ex.  426  ;  1  Dowl. 
N.  S.  1. 

(i)  Cooper  v.  TJttoxcter  Burial  Board 
(1865),  1  H.  &  M.  680  ;  11  L.  T.  565. 


(/.•)  Whitaker  v.  Dunn  (1887),  3 
T.  L.  R.  602. 

{I)  Applehj  V.  3Ii/ers  (1867),  L.  R. 
2  C.  P.  651  ;  36  L.  J.  C.  P.  331 ;  16 
L.  T.  669. 

{m)  lb.  And  see  Newfoundland 
Government  v.  Neu-fonndland  Railway 
(1888),  13  App.  Cas.  199  ;  57  L.  J. 
P.  C.  35;  58  L.  T.  285. 

(w)  Stegmann  v.  0'' Connor  (1899), 
80  L.  T.  234. 
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or  specification  supplied  by  the  employer  is  not  an  excuse  for 
incomplete  work,  or  a  justification  for  claim  to  extras  (o). 

Where  no  time  is  fixed,  the  law  implies  that  the  work  Time^for 
shall  be  completed  in  a  reasonable  time  having  regard  to  all 
the  circumstances  (o).  In  a  building  contract  time  is  not  of 
tlje  essence  {p),  even  though  a  penalty  is  made  payable  for 
delay  (q).  But  time  will  be  deemed  to  be  of  the  essence,  if 
there  be  power  to  forfeit,  in  case  the  work  is  not  completed  by 
a  given  time  (r)  ;  also,  if  the  contractor  is,  by  notice,  required 
to  complete  within  a  specified  time  that  is  reasonable  (s) . 

If  there  be  an  absolute  contract  to  complete,  within  a  Absolute 
specified  date,  any  extras  that  may  be  ordered,  as  well  as  the  compLetVby 
principal  work,  the  Court  will  hold  the  contractor  to  his  stated  time, 
engagement,  and  uphold  the  stipulation  for  penalties  {t). 

Unless  otherwise  agreed,  performance  of  a  building  con-  Causes 
tract  is  not  excused  because  of  the  nature  of  the  soil  (m)  ;  conjletion 
or  of  weather  (x)  ;  or  of  strikes  (y)  ;  unless,  apparently,  where 
the  strike  is  beyond  the  control  of  the  contractor,  and  there 
is  no  wilful  misconduct  on  his  part  (s) . 

A  man  cannot  take  advantage  of  the  non-fulfilment  of  a  Hindrance  by 
condition  the  performance  of  which  he  himself  has  hindered.  ^"^P^'^J'^^' 
Hence  a  contractor  may  sue  his  employer  for  preventing  the 
completion  of  the  work  {a)  ;  as,  for  instance,  where  the 
employer  delays  the  removal  of  something  that  he  was  to 
remove,  or  the  execution  of  some  preliminary  work  which 
he  has  expressly  or  impliedly  undertaken  to  do  (h). 

When  a  contractor  engages  to  complete  a  work  within  a 


(o)  Hydraulic  Co.  v.  Spencer  (1886) ,  2 
T.  L.  R.  554  ;  Thorn  v.  London  Corp. 
(1876),  1  App.  Cas.  120;  45  L.J.  Ex. 
487. 

{p)  Lucasy.  Godwin  (1837),  3  Bing. 
N.  C.  737. 

{q)  Lamprdl  v.  Billericcnj  ZTnion 
(1849),  3  Ex.  283  ;  18  L.  J.  Ex.  282. 

(r)  Barclay  v.  Messenger  (1874),  43 
L.  J.  Ch.  449  ;  30  L.  T.  351  ;  22 
W.  R.  522. 

(s)  Taylor  v.  Brown  (1839),  9  L.  J. 
Ch.  14  ;  2  Beav.  180. 

{t)  Jones  V.  St.  John's  College,  (9a;- 
/or^;  (1870),  L.  R.  6  Q.  B.  115;  40 
L.  J.  Q.  B.  80  ;  23  L.  T.  803  ;  19 
W.  R.  276 ;  Tew  v.  Newbold  School 
Board  (1884),  1  C.  &  E.  260. 


(m)  Bottoms  V.  York  Corp.  (1892), 
2  Hudson's  Building  Contracts, 
147. 

[x)  See  Bush  v.  Whitehaven  (1888), 
2  Hudson,  121. 

[y)  See  Budgett  v.  Binnington, 
[1891]  1  Q.  B.  35. 

(z)  Hick  V.  Raymond,  [1893]  A.  C. 
22  (shipping  case). 

{a)  Roberts  v.  Bury  Improvement 
Commrs.  (1870),  L.  R.  5  C.  P.  310; 
39  L.  J.  C.  P.  129  ;  22  L.  T.  132  ; 
18  W.  R.  702. 

{b)  Lawson  v.  TTallasey  Local  Board 
(1883),  L.  R.  11  Q.  B.  D.  229;  52 
L.  J.  Q.  B.  302  ;  affirmed,  48  L.  T. 
507  ;  47  J.  P.  437  ;  52  L.  J.  Q.  B. 
309,  n. 
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specified  time,  and  completion  within  that  time  is  prevented 
by  some  act  of  the  employer,  such  as  ordering  extras,  which 
cannot  be  done  within  the  time,  the  contractor  is  not  liable 
for  penalties  which  would  otherwise  be  payable  by  him  on 
account  of  non- completion  (c).  This  is  the  rule  notwith- 
standing that  the  contract  may  state  that  additional  works 
should  not  vitiate  the  contract  (c).  But,  if  the  contract  so 
provide,  the  penalty  clause  will  apply  after  the  expiration  of 
such  time  as  is  reasonably  necessary  for  completing  the  extra 
works  (d) . 

If  it  be  provided  in  the  contract,  that  the  work  is  to  be 
done  to  the  satisfaction  of  the  employer  or  his  agent,  and 
that,  if  not  proceeded  with  as  rapidly  and  satisfactorily  as 
required  by  the  employer  or  his  agent,  possession  may  be 
taken,  and  the  contractor  charged  with  the  cost  of  completing 
the  work,  this  gives  the  employer  an  absolute  power  to  do  so. 
It  is  only  requisite  that  he  should  not  act  in  bad  faith.  It 
is  not  enough  to  show  that  the  proviso  in  the  contract  is 
unreasonable  (e) .  But  where  a  date  is  fixed  for  completion, 
such  a  clause  cannot  be  exercised  after  that  date  (/). 

A  general  notice  to  alter  improper  work,  or  to  supply 
proper  materials,  or  to  proceed  with  due  expedition^  is  sufii- 
cient.  It  is  not  necessary  to  specify  details  when  the 
employer  complains  of  the  work  generally  being  performed 
negligently  (</). 

Where  a  contractor  agrees  to  do  work  for  a  lump  sum,  and 
abandons  the  contract  before  completion,  he  cannot  recover 
anything  for  the  portion  that  has  been  done,  unless  he  proves 
a  new  contract  by  the  employer  to  pay  for  the  work  already 
done  (h)  ;  the  merely  taking  possession,  or  remaining  in 
possession,  of  the  work  done,  is  not  evidence  of  such  a  new 
contract.    On  the  other  hand,  the  contractor  can  be  sued  for 


(c)  Dodd  V.  Cknrton,  [1897]  1  Q.  B. 
562  ;  66  L.  J.  Q.  B.  477  ;  76  L.  T. 
438  ;  45  W.  R.  490. 

{d)  Legged.  Harloclc  (1848),  12  Q.  B. 
1015;  18  L.  J.  Q.  B.  45  ;  13  Jur. 
229.  And  see  Thornhill  v.  Ncats 
(1860),  8  C.  B.  N.  S.  831  ;  2  L.  T. 
539. 

{e)  Sladhard  v.  Lee  (1863),  3  B.  & 
S.  364  ;  32  L.  J.  Q.  B.  75  ;  7  L.  T. 


815;  11  W.  R.  361  (no  date  was 
fixed  for  completion). 

( /)  Walker  v.  L.  ^  K  JF.  Railway 
(1876),  L.  R.  1  C.  P.  D.  518;  45 
L.  J.  C.  P.  787  ;  36  L.  T.  53  ;  25 
W.  R.  10. 

{g)  Pauling  v.  Dover  Corp.  (1855), 
10  Ex.  753  ;  24  L.  J.  Ex.  128. 

(/i)  Sumpter  v.  Hedges,  [1898]  1 
Q.  B.  673;  67  L.  J.  Q.  B.  545  ;  78 
L.  T.  378  ;  46  W.  R.  454. 
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breach  as  soon  as  he  has  abandoned  the  contract,  without 
waiting  until  the  day  fixed  for  completion  (i) . 

To  entitle  one  party  to  sue  at  once  for  breach,  any  repudia- 
tion by  the  other  party  must  be  final,  and  will  not  be  so 
treated  if  the  other  party  has  not  acted  upon  it  (k) . 

Where  a  contract  provides  that  a  specified  weekly  sum,  Damages  for 
with  or  without  a  lump  sum  in  addition,  shall  be  paid  in  the  pi^J^^"^" 
event  of  non-performance  of  one  single  part  of  the  work,  as 
for  instance,  non-completion  by  a  stated  day,  the  sum  can  be 
recovered  as  liquidated  damages  (/)  ;  but  otherwise,  if  one 
sum  is  to  be  payable  on  the  breach  of  several  stipulations  of 
various  degrees  of  importance,  in  which  case  the  Court  treats 
it  as  a  penalty  only,  and  the  actual  loss  sustained  can  alone 
be  recovered  (m). 

The  Court  will  not  order  specific  performance  of  a  contract 
the  execution  of  which  it  cannot  superintend  (n). 


(4.)  Arbitration. 

The  Arbitration  Act,  1889  (o),  consolidates  and  amends 
the  law,  and  provides  a  code  of  procedure  applicable  to  sub- 
missions under  any  Act  whenever  passed,  and  to  submissions 
generally  (p). 

The  scope  of  this  work  only  permits  of  attention  being 
called  to  various  legal  points  affecting  arbitration  and 
awards. 

An  agreement  to  refer  necessitates  the  assent  of  both  Submission  to 
parties ;  it  is  not  enough  if  one  document  (such  as  a  sold  arbitration, 
note)  does  contain,  but  the  other  (such  as  a  bought  note) 
does  not  contain,  a  stipulation  for  arbitration  (q) .    It  is  not 


(i)  JBottoms  Y.  York  Corp.  (1892),  2 
Hudson's  Building  Contracts,  147. 

(/>•)  SocictS  Gcnerale  de  Farts  v. 
Ililders  (1883),  49  L.  T.  55.  And 
see  Mersey  Steel  Co.  v.  Naylor  (1882), 
9  App.  Cas.  434. 

{I)  Law  V.  Redditch  Local  Board, 
[1892]  1  Q.  B.  127;  61  L.  J.  Q.  B. 
172 ;  66  L. T.  76. 

(«?)  Ln  re  Newman,  Ex  parte  Capper 
(1876),  4  C.  D.  724;  46  L.  J.  Bk. 
57;  35  L.  T.  718;  25  W.  R.  244. 

(«)  Geriais  v.  Edwards  (1842),  2 


Dr.  &  War.  80  ;  1  Con.  &  L.  242  ; 
4  Ir.  Eq.  R.  555. 

(o)  52  &  53  Vict.  c.  49. 

(p)  Tabernacle  Permanent  Building 
Society  v.  Liniqht,  [1892]  A.  C.  298, 
306  ;  62  L.  j.  Q.  B.  50  ;  67  L.  T. 
483  ;  41  W.  R.  207 ;  Zelina  Gold 
Mining  Co.  v.  HosJcins,  [1895]  A.  C. 
100,  103  ;  64  L.  J.  P.  C.  45  ;  11  R. 
355;  72  L.  T.  32. 

{q)  Caerleon  Tinplate  Co.  v.  Hnghes 
(1891),  60  L.  J.  Q.  B.  640  ;  65  L.  T. 
118. 
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requisite  that  tlie  agreement  should  be  signed  by  the  parties 
personally,  if  binding  upon  both  :  as,  the  indorsements  written 
by  counsel  on  their  briefs  (r) . 

The  solicitor  in  an  action  can  refer  to  arbitration  without 
an  express  authorisation  (s). 

A  submission  to  arbitration  does  not  in  itself  preclude 
either  party  from  relying  on  the  Statutes  of  Limitation ;  to 
exclude  such  a  right  there  must  be  an  express  stipulation  to 
that  effect  in  the  agreement  for  arbitration  (t) . 

It  is  of  the  essence  of  arbitration  that  there  should  be  a 

difference  "  between  the  parties,  or  that  there  should  be  an 
investigation  in  the  nature  of  a  judicial  inquiry  ;  accordingly, 
an  agreement  that  some  person  shall  fix  a  price  for  pro- 
perty (?/),  or  for  specified  things  (cc),  is  not  a  submission  to 
arbitration,  even  though  it  be  a  valuation  under  a  condition 
for  sale  providing  for  compensation  for  errors  (y),  or  though 
an  umpire  be  named  and  acts  (s). 

Where  a  building  contract,  or  other  agreement,  makes  the 
rights  and  liabilities  of  one  of  the  parties  depend  on  the 
certificate  of  a  third  person,  that  is  not  a  submission  to 
arbitration,  as  no  dispute  can  exist  in  such  a  case  (a)  ;  but 
where  such  a  contract  stipulates  that  "  all  disputes  are  to  be 
settled "  by  arbitration,  and  the  engineer  has  refused  his 
certificate,  resort  can  be  had  to  arbitration  (b). 

If  an  agreement  is  ultra  vires  of  the  company  which  has 
entered  into  it,  an  agreement  to  refer  disputes  thereunder  is 
also  ultra  vires  (c). 

One  partner  cannot  submit  a  dispute  to  reference  without 


(r)  Aitken  v.  JBatchelor  (1893),  62 
L.  J.  Q.  B.  193  ;  68  L.  T.  530  ;  5  R. 
218  ;  Rumsey  v.  King  (1876),  33  L.  T. 
728. 

(«)  Smith  V.  Troup  (1849),  7  C.  B. 
757  ;  18  L.  J.  C.  P.  209. 

{t)  Re  Astley  and  Tyldesley  Coal  Co. 
(1899),  68  L.  J.  Q.  B.  252  ;  80  L.  T. 
116. 

{u)  Turner  v.  Goulden  (1874),  L.  R. 
9  C.  P.  57 ;  43  L.  J.  C.  P.  60. 

[x)  Re  Cams-  Wilson  and  Greene 
(1887),  18  Q.  B.  D.  7  ;  56  L.  J. 
Q.  B.  530 ;  55  L.  T.  864  ;  35  W.  R. 
43, 


{y)  Bos  V.  Eelsham  (1866),  L.  R.  2 
Ex.  72  ;  36  L.  J.  Ex.  20 ;  15  L.  T. 
481  ;  15  W.  R.  259. 

(z)  Re  Hammond  and  Waterton  (1890), 
62  L.  T.  808. 

{a)  TFadsworth  v.  Smith  (1871), 
L.  R.  6  Q.  B.  332;  40  L.  J.  Q.  B. 
118;  19  W.  R.  797. 

[h)  Re  Hohenzollern  Actien  and  City 
of  London  Contract  Corp.  (1886),  54 
L.  T.  596. 

(c)  Maunsell  v.  Midland  G.  W. 
Railway  (1863),  1  H.  &  M.  130  ;  32 
L.  J.  Ch.  613. 
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the  consent  of  his  co-partner  id),  but  the  latter  will  be  bound,  by  one 
if  he  attends  the  reference,  and  does  not  object  to  it  (e). 

An  executor,  or  administrators,  or  two  or  more  trustees  executor, 
acting  together,  or  (where  authorised  to  act  alone)  a  sole 
acting  trustee,  can  submit  to  arbitration  (/). 

An  arbitration  under  the  Lands  Clauses  Act,  1845  {g),  the  Statutory 
Eailways  Clauses  Act,  1845,  the  Waterworks  Clauses  Act, 
1847,  or  the  Public  Health  Acts,  1875  or  1883  {h),  can 
only  settle  the  amount  of  compensation  payable,  not  the 
liability  of  the  statutory  undertaker.  The  question  of 
liability  can  be  raised  in  the  defence  to  an  action  upon  the 
award  (?) . 

Notwithstanding  the  special  provision  in  the  Public  Health 
Act,  1875  (/c),  the  Court  has  power  under  the  Arbitration 
Act,  1889  (/),  to  enlarge  the  time  for  making  the  award, 
whether  the  prescribed  period  has  expired  or  not  (m). 

A  submission  to  arbitration  is  not  a  bar  to  legal  pro-  Legal  pro- 
ceedings  {n),  though  the  Court  may  stay  them,  if  application  how  stayed, 
be  made  at  any  time  after  appearance,  and  before  delivering 
any  pleadings,  or  taking  any  other  steps  in  the  proceed- 
ings (o). 

Proceedings  will  not  be  stayed  where  there  are  several 
matters  in  dispute,  some  only  of  which  are  within  the  agree- 
ment to  refer  (j;),  and  the  excluded  matters  are  the  principal 


{ct)  Adams  v.  Batihart  (1835),  1  C. 
M.  &  R.  681  ;  5  Tyr.  425  ;  1  Gale, 
481  ;  4  L.  J.  Ex.  69. 

{e)  Thomas  v.  Atherton  (1879),  10 
C.  D.  185  ;  48  L.  J.  Ch.  370;  40 
L.  T.  477. 

(/)  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  8.  21. 

{g)  Brandon  v.  Brandon  (1864),  34 
L.  J.  Ch.  333  ;  2  Dr.  &  Sm.  305. 

(A)  Re  Bradby  and  Southampton 
(1855),  4  El.  &  Bl.  1014  ;  24  L.  J. 
Q.  B.  239;  3  C.  L.  R.  771  ;  1  Jur. 
N.  S.  778  ;  3  W.  R.  413. 

(i)  Brierley  Hill  Local  Board  v. 
Fearsall  (1884),  9  App.  Cas.  595  ;  54 
L.  J.  Q.  B.  25  ;  51  L.  T.  577  ;  33 
W.  R.  356;  49  J.  P.  84. 

{k)  Sect.  180  (9). 

\l)  Sect.  9. 

(w)  Enowles  y.  Bolton  Corp.,  [1900] 


2  Q.  B.  253;  69  L.  J.  Q.  B.  481; 
82  L.  T.  229  ;  48  W.  R.  433. 

(m)  Wood  V.  Copper  Miners'  Co. 
(1856),  17  C.  B.  561  ;  25  L.  J.  C.  P. 
166  ;  Horton  v.  Sayer  (1859),  4  H.  & 
N.  643  ;  26  L.  J.  Ex.  28  ;  7  W.  R. 
735  ;  5  Jur.  N.  S.  989. 

(o)  Arbitration  Act,  1889,  s.  4; 
Chappell  V.  North,  [1891]  2  Q.  B. 
253  ;  60  L.  J.  Q.  B.  554  ;  65  L.  T. 
23;  40  W.  R.  16;  Ford's  Hotel  Co. 
V.  Bartlett,  [1896]  A.  C.  1  ;  65  L.  J. 
Q.  B.  166  ;  73  L.  T.  665  ;  Adams  v. 
Catley  fl892),  66  L.  T.  687  ;  40  W.  R. 
570;  Ives  v.  Willans,  [1894]  2  Ch. 
478  ;  63  L.  J.  Ch.  521  ;  70  L.  T. 
674  ;  42  W.  R.  483  ;  Brighton  Marine 
Palace  v.  Woodhouse,  [1893]  2  Ch. 
486;  62  L.  J.  Ch.  697. 

{p)  Wheatlcy  v.  Westminster  Brymbo 
Coal  Co.  (1865),  2  Dr.  &  Sm.  347  ; 
11  L.  T.  728  ;  13  W.  R.  400. 
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Reference  by 
the  Court. 


What  is 
referred. 


Alteration 
of  terms. 


Disqualifica- 
tion of 
arbitrator. 


subjects  of  dispute  (q) ;  or,  where  the  arbitrator  would  not 
have  power  to  deal  completely  with  the  case  (r) . 

The  Court  itself  may,  at  any  stage  of  the  proceedings, 
order  a  reference,  either  for  trial  or  for  report  as  to  damages 
sustained,  or  otherwise.  The  referee  ought  not  to  state  his 
reasons  (.s'). 

Mining  disputes  are  not  cases  which  necessarily  require 
"  local  investigation (t). 

Where  the  arbitration  clause,  amongst  other  things,  pro- 
vides for  arbitration  touching  "  the  working  of  the  said 
mines,  or  the  rights,  duties,  and  liabilities  of  either  party  in 
connection  icitJi  the  2)rei)iises,^^  it  will  apply  to  a  dispute  as  to 
using  the  shaft,  on  the  demised  premises,  for  working  adjoin- 
ing mines  belonging  to  another  owner  (u). 

A  recital  of  some  specific  matters  will  not  restrict  the 
generality  of  an  agreement  to  refer  all  disputes  (cc). 

An  arbitrator  cannot  force  the  parties  to  enter  into  a  new 
contract  (y),  or  to  alter  the  terms  of  the  submission  (2),  but 
the  parties  themselves  may  alter  or  amend  the  submission  by 
instrument  of  a  similar  character ;  or  they  may,  by  writing 
or  conduct,  consent  to  the  time  for  making  the  award  being 
enlarged  (a). 

If  the  arbitrator  improperly  admits  evidence  which  ought 
to  have  been  rejected,  it  is  a  ground  on  which  the  Court  can  be 
asked  with  success  to  revoke  his  appointment  (b). 

Where  a  contract  provides  that  disputes  thereunder  shall 
be  referred  to  the  engineer  of  the  employers,  the  mere  fact 
that  he  may  have  to  decide  questions  involving  his  own  skill 
or  conduct  is  not  sufficient  to  disqualify  him  from  acting ;  it 


(q)  Wheatley\.  Westminster  Brymbo 
Coal  Co.  (1865),  2  Dr.  &  Sm.  347; 
11  L.  T.  728  ;  13  W.  R.  400  ;  Ives  v. 
Willans,  [1894]  2  Ch.  478  ;  63  L.  J. 
Ch.  521. 

(r)  Cook  V.  Catchpole  (1865),  34  L.  J. 
Ch.  60;  10  Jur.N.S.  1068;  11  L.T. 
264  ;  13  W.  R.  42  (partnership). 

is)  Bunlcirk  Colliery  Co.  v.  Lever 
(1878),L.R.  9C.D.  20;  39 L.T.  239 
(sale  of  coal). 

[t)  Case  V.  Willis  (1892),  8  T.  L.  R. 
677  ;  Arbitration  Act,  1889,  s.  14. 

[u)  Willesford  v.  Watson  (1873), 
L.  R.  8  Ch.  473  ;  42  L.  J.  Ch.  447  ; 
28  L.  T.  428  ;  21  W.  R.  350. 


{x)  Charlton  v.  Spencer  (1842),  3 
Q.  B.  693;  12  L.  J.  Q.  B.  23;  6 
Jur.  1013. 

{y)  Hooper  v.  Balfour  (1890),  62 
L.  T.  646. 

{z)  Re  Morphett  (1845),  14  L.  J. 
Q.  B.  259  ;  2  D.  &  L.  967  ;  10  Jur. 
546. 

{a)  Grcig  v.  Talbot  (1824),  2  B.  & 
C.  179  ;  Bennett  v.  Watson  (1860),  5 
H.  &  N.  831  ;  29  L.  J.  Ex.  357. 

{b)  Re  Lord  Gerard  and  L.  ^  N.  W. 
Railway,  [1895]  1  Q.  B.  459;  64 
L.  J.  Q.  B.  260;  14  R.  201;  72 
L.  T.  142;  43  W.  R.  374. 


Arbitration. 


379 


must  be  shown  that  there  is  at  least  probability  that  he  will 
be  biassed  (c). 

The  fact  that  the  arbitrator  has  acted  as  a  witness  for  one 
of  the  parties  in  another  inquiry,  is  not  necessarily  a  proof  of 
his  bias  or  unfitness  {d) . 

An  objection  to  the  arbitrator  is  not  waived  by  the  party 
appearing  before  him  under  protest  (e)  ;  the  parties  can  agree 
not  to  raise  the  question  of  fraud  or  misconduct  on  the  part 
of  the  arbitrator  (/). 

Irregularities  will  be  waived  if  the  arbitration  is  continued  Irregularities, 
after  they  are  discovered  (g).    The  evidence  need  not  be 
taken  on  oath,  if  the  parties  waive  that  formality  (A). 

When  there  is  a  reference  to  three  arbitrators,  one  to  be  Three 
appointed  by  each  party,  and  the  third  by  the  two  so 
appointed,  and  one  of  the  parties  refuses  to  appoint  an 
arbitrator,  the  Court  cannot  order  him  to  do  so,  either  under, 
or  apart  from,  the  Arbitration  Act,  1889  (/).  Under  such  a 
reference  the  Court  has  power  to  stay  legal  proceedings  (k). 

If  arbitrators  cannot  both  come  to  the  same  conclusion  Umpire, 
they  must  call  in  the  umpire ;  it  is  not  proper  for  one 
arbitrator,  in  deference  to  his  co-arbitrator,  to  award  contrary 
to  his  judgment;  they  can,  however,  adopt  the  report  of 
another  person,  instead  of  themselves  inspecting  the  mine  (l). 

When  an  umpire  has  once  been  called  on  to  act,  the 

jurisdiction  of  the  arbitrators  is  gone  (m),  though  their  joining 

him  in  his  award  will  not  vitiate  it  {n) . 

If  not  signed  by  both  arbitrators  at  the  same  time,  or  in  How  ap- 
pointed. 


(c)  EcJcersley  v.  Mersey  Docks  Board, 
[1894]  2  Q.  B.  667;  71  L.  T.  308  ; 
9  R.  827  ;  Jackson  v.  Barry  Raihvay, 
[1893]  1  Ch.  238  ;  68  L.  T.  472  ;  2 
R.  207;  Ives  v.  Willans,  [1894]  2  Ch. 
478  ;  71  L.  T.  308  ;  Bright  v.  River 
Flate  Construction  Co.,  [1900]  2  Ch. 
835  ;  70  L.  J.  Ch.  59  ;  82  L.  T  793  ; 
49  W.  R.  132. 

id)  Haigh  v.  L.  ^  N.  W.  and  G.  7F. 
Railways,  [1896]  1  Q.  B.  649;  65 
L.  J.  Q.  B.  511  ;  74  L.  T.  655  ;  44 
W.  R.  618. 

{e)  Sheonath  v.  Ramnath  (1865),  35 
L.  J.  P.  C.  1. 

(/)  Tullis  V.  Jacson,  [1892]  3  Ch. 
441 ;  61  L.  J.  Ch.  655. 

{g)  Moseley  v.  Simpson  (1873),  L.  R. 


16  Eq.  226  ;  42  L.  J.  Ch.  739  ;  28 
L.  T.  727  ;  21  W.  R.  694. 

{h)  Wakejield  v.  Llanelly  Railway 
(1865),  34  Beav.  245. 

(i)  Re  Smith  and  Nelson  (1890),  25 
Q.  B.  D.  545  ;  59  L.  J.  Q.  B.  533. 

{k)  Manchester  Ship  Canal  Co.  v. 
Pearson,  [1900]  2  Q.  B.  606  ;  69  L.  J. 
Q.  B.  852  ;  83  L.  T.  45  ;  48  W.  R. 
689. 

(/)  Eads  V.  Williams  (1855),  4  De 
G.  M.  &  Gc.  674,  687  ;  24  L.  J.  Ch. 
531  ;  1  Jur.  N.  S.  193  ;  3  W.  R.  98. 

{ni)  JVestminster  Brymho  Coal  Co. 
V.  Clatjton  (1865),  11  L.  T.  363;  13 
W.  R.  134. 

[n)  Bates  v.  Cooke  (1829),  9  B.  &  C. 
407. 
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other's  presence,  the  appointment  of  umpire  will  be 
void  (o),  unless  the  signing  merely  records  a  decision  pre- 
viously come  to  (/?). 

Where  the  names  of  two  suitable  persons  are  put  into  a 
hat,  it  being  agreed  that  the  first  drawn  shall  be  umpire,  this 
is  not  invalid  (p). 

The  award ;  To  be  binding,  an  award  must  be  certain,  or  capable  of 
its  requisites.  l3eiDg  rendered  certain,  as  regards  the  finding,  and  as  to  the 
things  directed  to  be  done  (q) ;  it  must  also  be  final  (r) ;  and 
must  not  direct  anything  to  be  done  which  is  wholly  im- 
possible (s),  or  illegal  (t),  or  unreasonable  (ii),  or  contra- 
dictory {h). 

When  authorised  to  give  directions,  the  arbitrator  must  not 
exceed  the  power  conferred  on  him,  such  as  directing  a  lease 
for  a  longer  period  than  the  parties  had  bargained  for  (x). 

If  several  distinct  matters  are  referred,  and  the  arbitrator 
omits  to  decide  any  of  them,  the  award  is  bad  (y),  but  if  the 
matter  is  not  one  which,  from  its  nature,  requires  an 
afiBrmative  answer,  it  will  be  presumed  that  the  arbitrator 
intended  to  award  on  all  the  matters  in  difference  (2).  If  it 
appears  from  the  whole  of  the  award  that  all  the  matters  have 
been  dealt  with,  it  is  no  objection  that  they  are  not  specifically 
dealt  with  (a). 

Severance  of  If  the  good  and  bad  are  severable,  the  award  will  stand  as 
good  and  bad.  ^^^^  ^^^^         ^  ^-^^         p^^,^  ^^-^^^  ^-^j^ 

remainder,  that  it  cannot  be  disentangled,  the  award  is  wholly 
vitiated  (c). 


Omitting  to 
decide  all 
the  matters. 


(0)  lord  V.  lord  (1855),  5  E.  &  B. 
404  ;  26  L.  J.  Q.  B.  34  ;  1  Jur.  N.  S. 
893  ;  3  W.  R.  553. 

{p)  lie  Hopper  (1867),  L.  R.  2 
Q.  B.  367 ;  36  L.  J.  Q.  B.  97; 
8  B.  &  S.  100  ;  15  L.  T.  566  ;  15 
W.  R.  443. 

{q)  Wakefield  v.  LlancUy  Railway 
(1865),  11  Jur.  N.  S.  456;  12  L.  T. 
509  ;  13  W.  R.  823  ;  Sharpev.  3Ic-tro- 
politan  District  Railway  (1880),  5 
App.  Cas.  426  ;  50  L.  J.  Q.  B.  14. 

(r)  Turner  Y.  Turner  (1826),  3Ru8S. 
494  ;  NicMs  v.  Hancock  (1856),  7  De 
G-.  M.  &  G.  300. 

(,s)  Wharton  v.  King  (1832),  2  B. 
&  Ad.  528. 

(0  Turner  v.  Swainson  (1836),  1  M. 
&  W.  572. 


{u)  Ames  v.  Milward  (1819),  8 
Taunt.  637. 

{x)  Bonner  v.  Liddell  (1819),  1  Br. 
&B.  80. 

{y)  Randall  v.  Randall  (1805),  7 
East,  81. 

(z)  Duke  of  Beaufort  and  Swansea 
Harlour  Trustees  (1860),  29  L.  J.  C.  P. 
241  ;  8  C.  B.  N.  S.  146  ;  6  Jur.  N.  S. 
979  ;  1  L.  T.  370  ;  8  W.  R.  188  ; 
R.  V.  Metropolitan  Railway  (1883),  50 
L.  T.  6. 

{a)  lb.;  NicJiolson  v.  Sykes  (1854), 
9  Ex.  357  ;  2  C.  L.  R.  992  ;  23  L.  J. 
Ex.  193. 

{b)  Nicholls  V.  Jones  (1851),  6  Ex. 
373  ;  20  L.  J.  Ex.  275. 

[c)  Buccleuch  {Duke)  v.  Metropolitan 
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The   Court  has  power  to  remit  the  award  for  recon-  Remittiiig  the 
sideration  (d)^  and  this  will  be  done  if  it  is  not  certain  (e),  or 
is  not  final  (/),  or  is  in  excess  of  authority  (g),  or  where  fresh 
evidence  has  been  discovered  since  it  was  made  (h). 

The  Court  may  also  send  back  the  award,  if  the  arbitrator 
admits  he  has  made  a  mistake  {i),  or  if  his  mistake  is  due  to 
misapprehension  of  the  terms  of  the  submission  (A.)  ;  but  a 
mistake  as  to  the  legal  effect  of  the  finding  is  not  a  sufficient 
ground  for  setting  aside  an  award  (/). 

An  arbitrator  can  correct  a  clerical  error  in  the  award, 
without  applying  to  the  Court  {m) . 

The  award  is  binding  upon  all  persons  claiming  through  or  Effect  of 
under  the  parties  to  the  reference,  even  though  claiming 
adversely  to  them  (n) . 

An  award  may  be  set  aside,  if  the  arbitrator  or  umpire  has  Setting  aside 
misconducted  himself  (as  by  refusing  to  state,  or  giving  time 
for  one  of  the  parties  to  state,  a  case  for  the  opinion  of  the 
Court  (o)),  or  if  the  arbitration  or  award  has  been  improperly 
procured,  or  is  not  certain,  final,  and  inclusive,  or  if  there  has 
been  irregularity  in  the  proceedings  (p). 

Where  an  award  is  good  on  the  face  of  it,  but  the  Excess  of 
arbitrator  has  made  a  mistake  either  of  law  or  fact  as  to  a 
matter  within  his  authority,  the  mistake  cannot  be  remedied  ; 
nor  can  the  Court  set  aside  the  award  unless  there  was  mis- 
conduct, or  some  other  equitable  ground  for  interference  (q) . 

Board  of  Works  (1870),  L.  R.  5  Ex.  {I)  Greenwood  v.  Broivnhill  (1881), 

229  ;  39  L.  J.  Ex.  137.  44  L.  T.  47. 

{d)  Arbitration  Act,  1889,  s.  10.  [m)  Arbitration  Act,  1889,  s.  7  ; 

{e)  Ellis   V.    Le   Silva   (1881),  6  abrogating  Mordue  v.  Fabner  (1870), 

Q.  B.  D.  521  ;  50  L.  J.  Q.  B.  328.  L.  R.  6  Ch.  22  ;  40  L.  J.  Ch.  8  ;  23 

(/)  Erskine  v.  Wallace  (1861),  12  L.  T.  752;  19  W.  R.  86. 

W.  R.  134.  i^n)  Arbitration  Act,  1889,  s.  2, 

ig)  Re  Green  and  JBalf our  (1891),  63  Sched.  I.  (h)  ;  Martin  v.  Boulanger 

L.  T.  325.  (1883),  8  App.  Cas.  296;  52  L.  J. 


iji)  Re  Keighley  and  Bryan,  [1893] 


P.  C.  31  ;  49  L.  T.  62  ;  Darlington 


1  Q  B  •  405  -  el  L  j  o  b'  105  •  ^^^^^'^  ^'  Il^^^'d^ng,  [1891]  1  Q.  B. 
68  L   T.  6? ;'  4^  W.  R.  43?;'  4  R.'      ^45  ;  60  K      Q  B.  110 ;  64  L.  T. 


136 ;  Bunkirh  Colliery  Co.  v.  Lever 


409  ;  39  W.  R.  16 


(1878),  9  C.  D.  20;  39  L.  T.  239;  ,                        f'^f'^'^'li  ^}^^^} 

na  w  T>  oil  i-  H'  -D.  i<ji  ;  b/  1j.  J.  <c^.  ±5.  i  ;  77 

,    *           '     ,    .       s    ^    ^  L.  T.  350;  46  W.  R.  49;  Arbitra- 

(t)  Linn  V.  Blake  {nio),  L.  R.  10  tion  Act,  1889,  s.  11  (2). 

C.  P.  388  ;  44  L.  J.  C.  P.  276  ;  32  Grcgson  v.  Armstrong  (1894), 

^-  T.  489.  70  L.  T.  106. 

{k)  Re  Stringer  and  Riley'' s  Arbitra-  {q)  Per  Blackburn,  J.,  in  Buccleuch 

<io«,  [1901]  1  Q.  B.  105;  70  L.  J.  {Duke)  \.  Metropolitan  Board  of  Works 

Q.  B.  19  ;  49  W.  R.  111.  (1870),  39  L.  J.  Ex.  130,  137. 
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But  if  the  mistake  has  been  as  to  the  nature  and  extent  of  the 
arbitrator's  authority  leading  him  to  exceed  it,  the  award  may 
be  impeached  as  being  made  without  jurisdiction  (r).  In  such 
a  case  there  must  be  proof  of  actual  excess  of  jurisdiction  (.s). 

If  the  arbitrators  fix  in  the  award  the  amount  that  is  to  be 
paid  for  their  costs,  the  only  way  of  escaping  payment  of 
extravagant  charges  is  to  attack  the  award,  on  the  ground  of 
misconduct,  but,  if  the  award  does  not  fix  the  amount,  the 
charges  are  liable  to  taxation  (t) . 

An  error  as  to  costs  will  not  vitiate  the  whole  award  (ti) . 

Costs  of  the  action  and  of  the  award,  given  by  a  special 
referee,  include  the  costs  of  the  reference  {x). 

The  costs  of  a  special  case  stated  by  the  arbitrator  are 
costs  of  the  arbitration,  within  the  meaning  of  the  Lands 
Clauses  Act,  1845  (y),  and  are,  therefore,  not  in  the  discretion 
of  the  Court  (s). 


(r)  Adams  v.  Great  North  of  Scot- 
land Railway ,  [1891]  A.  C.  31. 

(s)  Falkingham  v.  Victorian  Rail- 
vai/  Cominrs.,  [1900]  A.  C.  452;  69 
L.  J.  P.  C.  89  ;  82  L.  T.  506. 

{i)  RePrebbleand  Robinson,  [1892] 
2  Q.  B.  602  ;  67  L.  T.  267  ;  41 W.  R. 
301. 

(«)  Roberts  v.  Eberhardt  (1859),  2 
C.  B.  N.  S.  482;  28  L.  J.  C.  P.  74; 


4  Jur.  N.  S.  898  ;  6  W.  R.  793. 

[x)  Patten  v.  West  of  England  Iron 
Co.,  [1894]  2  Q.  B.  159;  63  L.  J. 
Q.  B.  757  ;  10  R.  285  ;  70  L.  T.  908; 
42  W.  R.  522  ;  58  J.  P.  400. 

(y)  Sect.  34. 

{z)  Re  Ilolliday  and  Wakefield  Corp, 
(1888),  20  Q.  B.  D.  699  ;  57  L.  J. 
Q.  B.  620  ;  59  L.  T.  248 ;  52  J.  P. 
644. 


383 


CHAPTEE  Y. 

INCIDENTS  OF  MINES  AND  MINING. 


(1.)  Support.   Statutory  Undertakings. 

(1.)  Nature  and  Incidents  of  the  Right  to  Support. 

In  order  to  ascertain  whether  a  legal  right  to  support  exists, 
the  first  point  to  consider  is 

What  is  the  land  of  surface  ? 

For  land  in  its  natural  state  there  is  presumed  to  be  a  Land  has 
natural  or  common  law  right  of  support,  and  it  lies  upon  the  p^t^mles?" 
person  who  denies  that  right  to  show  that  it  has  been 
renounced  or  negatived  {a) . 

In  the  case  of  buildings,  or  other  artificial  burdens  on  land,  For  buildinga 
(subject  as  regards  railways,  waterworks,  sanitary  and  other  ^ust^be^ 
public  works  to  what  is  mentioned  hereafter  {h))  the  burden  proved, 
of  proof  is  upon  the  person  who  claims  the  right  of  support. 
He  must  prove  his  claim  afiirmatively  (c).    The  character  of 
the  right  when  accrued  is  in  each  case  the  same. 

The  owner  of  land  in  its  natural  state  has  a  right  to  have  it  Support  of 
supported  in  the  state  and  condition  in  which  nature  placed  neural ^state, 
it  (c)  ;  or,  if  there  are  mineral  workings  under  the  surface,  to    inherent ; 
have  proper  support  left  for  it  by  pillars  or  artificial  props, 
however  costly  that  method  may  be  {a) . 

(«)  Davis  V.    Trcharne  (1881),   6  {c)  Bonomi  v.  BacMiouse  (1859),  29 

App.  Cas.  460  ;  50  L.  J.  Q.  B.  665  ;  L.  J.  Q.  B.  381 ;  affirmed  9  H.  L.  C. 

29  W.  R.  869;  New  Sharlston  Col-  503;  34  L.  J.  Q.  B.  181;  4  L.  T. 

lierics  Co.  v.  Westmorland  (1900),  82  754 ;  9  W.  R.   769 ;   Buchanan  v. 

L.  T.  725.  Andrew  (1873),  L.  R.  2  H.  L.  Sc. 

{b)  See  p.  407,  et  seq.^  post.  286. 
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is  of  common 
right  ; 


is  absolute 


and  as  wide 
as  necessary. 


This  incident  is  of  common  riglit  annexed  to  the  ownership 
of  every  parcel  of  land,  and  need  not  be  stated  in  pleadings 
nor  proved  by  any  person  complaining  of  subsidence  (d) . 

The  degree  of  support  is  absolute,  the  rule  being  that  as 
much  support  must  be  left  as  will  ensure  that  the  land,  or 
ancient  buildings  entitled  to  be  supported,  shall  not  be  let 
down  or  injured.  The  law  will  not  enter  into  considerations 
as  to  the  nature  of  the  strata,  the  difficulty  of  propping  up 
the  surface,  or  the  comparative  value  of  the  surface  and  the 
minerals  (d). 

As  regards  distance  or  extent,  the  right  of  support  is  not 
limited  to  the  land  of  the  owner  next  adjoining.  Support 
has  to  be  given  by  that  portion  of  land,  wider  or  narrower, 
the  existence  of  which,  in  its  natural  state,  is  necessary  for 
yielding  support.  Provided  such  portion  of  land  remains  in 
its  natural  state  and  affords  support,  the  person  entitled  to 
support  has  no  rights  beyond  it. 

If  there  be  (A)  land  or  ancient  buildings,  (B)  minerals 
thereunder,  and  (C)  minerals  under  adjoining  property,  and 
subsidence  occurs  in  consequence  of  minerals  having  been 
worked  in  the  subjacent  mine  (B),  say  fourteen  years  pre- 
viously ;  and,  subsequently  thereto,  minerals  are  worked  in 
the  adjacent  mine  (C),  the  owner  of  the  subjacent  mine  (B) 
is  liable ;  but  not  if  the  workings  in  the  adjacent  mine  (0) 
have  been  done  by  a  person  who  was  not  rightfully  entitled 
to  work  the  minerals  (e) . 

If  there  be  (X)  land  or  ancient  buildings,  (Y)  adjacent 
minerals  belonging  to  one  person,  sufficient  when  unworked 
to  support  such  land,  and  (Z)  minerals  farther  away,  belong- 
ing to  another  person,  the  working  of  which  (on  the  supposi- 
tion that  the  intervening  minerals  (Y)  are  left  unworked) 
would  not  let  down  the  land  (X),  then  the  remote  owner  (Z) 
is  not  liable  for  subsidence  of  the  land  (X),  although  the 
owner  of  the  intervening  minerals  (Y)  would  have  been  so 
liable  if  his  workings  had  occasioned  the  subsidence  (/). 


(d)  Humphries  v.  Brogdm  (1850), 
15  Q.  B.  739  ;  20  L.  J.  Q.  B.  10; 
15  Jur.  124. 

(<?)  Barley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127  ;  55  L.  J. 


Q.  B.  529 ;  54  L.  T.  882  ;  51  J.  P.  148 ; 

cf.  Nicholls  V.  Marsland  (1875),  L.  R. 
10  Ex.  D.  259;  44  L.  J.  Ex.  134, 
dictum  of  Bramwell,  B. 

(/)  Birmingham  {Mayor)  v.  Allen 


Support. 


385 


Wliere  the  duty  to  make  compensation  is  annexed  to  an  Liability  to 
exception  of  minerals,  it  is  not  an  independent  agreement  pg^^atlon^is 
personal  to  the  original  grantor,  but  is  a  condition  annexed  attached  to 
to  the  exception,  and  binding  upon  any  person  exercising  the  let^dom^.*^ 
right  reserved ;  and  this  is  so  whether  the  subsidence  con- 
templated in  the  deed  containing  the  exception  is  due  to  the 
removal  of  subjacent  or  adjacent  minerals,  or  both  combined, 
and  whether  the  mining  operations  have  been  skilfully  or 
unskilfully  conducted  {g) . 

On  the  ownership  of  surface  and  minerals  being  severed.  Support  for 
the  law  presumes  that  the  surface  will  be  supported.    The  J^i^in  the  right 
right  exists  unless  and  until  it  is  taken  away  or  excluded  (h) .  is  excluded. 

Where  the  origin  of  the  rights  is  not  known,  the  presump- 
tion is  that  land  above  is  entitled  to  support  from  minerals 
below ;  where  the  origin  is  known,  the  rights  depend  on  the 
statute  or  document  which  severs  the  minerals  from  the 
land  (/). 

Underground  water  naturally  flowing  in  undefined  channels  Support  from 
cannot  be  relied  on  as  a  substance  giving  support ;  the  owner  ^aterf 
of  the  land  can  drain  it,  although  the  consequence  may  be 
to  let  down  the  land  of  his  neighbour,  even  though  such  land 
has  been  conveyed  by  the  predecessor  in  title  of  the  person 
draining,  for  the  purpose  of  houses  being  built  on  the  subsiding 
land  (k) .  If,  however,  land  is  granted  for  a  sjjecial  and  extra- 
ordinary piuyose,  known  to  the  grantor,  the  grantor  cannot 
draw  off  the  water  if  it  is  necessary  for  support,  because  such 
an  act  would  be  in  derogation  of  the  grant  (/). 

The  owner  of  land  may  obtain  a  right  to  support  from 
water,  by  express  grant,  or  the  right  may  be  acquired  as  an 
easement  by  showing  that  there  has  been  twenty  years' 
enjoyment  to  the  knowledge  of  the  servient  owner.  But,  if 
water  is  present  in  the  shaft,  or  the  horizontal  workings,  hy 


(1877),  6  C.  D.  284  ;  46  L.  J.  Ch. 
673  ;  37  L.  T.  207;  28  W.  R.  810. 

{g)  Chamber  Colliery  Co.  v.  Twyerould 
(1893),  H.L.  20  July,  MacSwinneyon 
Mines,  p.  322  ;  Aspden  or  Apsden  v. 
Seddon  (1876),  L.  E,.  1  Ex.  D.  496  ; 
46  L.  J.  Q.  B.  353  ;  S.C.,\Q  Ch.  394. 

[h)  Ballon  v.  Angus  (1881),  6  App. 
Cas.  p.  791  ;  50  L.  J.  Q.  B.  689  ;  44 
L.  T.  844  ;  30  W.  R.  191 ;  Davis  v. 

C. 


Treharne  (1881),  6  App.  Cas.  460  ; 
50  L.  J.  Q.  B.  665  ;  29  W.  R.  869. 

(i)  Poimtney  v.  Clayton  (1883),  11 
Q.  B.  D.  820 ;  52  L.  J.  Q.  B.  566 ; 
49  L.  T.  283;  31  W.  R.  664. 

[k)  Foppleivell  Y .  Hodkinson  (1869), 
L.  R.  4  Ex.  248 ;  38  L.  J.  Ex.  126 ; 
20  L.  T.  578  ;  17  W.  R.  806. 

{I)  lb.,  dictum  of  Cockbum,  C.  J. 

C  C 
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accident,  such  as  tlie  overflowing  of  a  river  (m)  ;  or  if  tliere  is 
nothing  to  warrant  an  implied  covenant,  by  a  grantor,  not  to 
apply  the  land  which  he  retains,  to  any  building  purpose  for 
which  it  may  be  applicable,  and  for  that  purpose  to  drain 
away  neater  naturally  iiremit  (/«•) ;  or  if  the  plaintiff  has  himself 
neglected  ordinary  precautions  (/>:) ;  no  action  can  be  main- 
tained for  vvdthdrawing  water  yielding  support. 

Eunning  silt  or  quicksand,  in  which  sand  or  soil  pre- 
ponderates, cannot  be  removed  so  as  to  injure  land,  or  a 
building  entitled  to  support  (^^). 

(2.)  Exclusion  of  Right  of  Support. 

Has  the  Bight  of  Support  been  denounced  or  Negatived  ? 

of^u*^^"^^*  "Although  the  ^:)r/md  facie  right  of  the  owner  of  the 
been  modified  surface  is  to  havo  his  surface  supported,  and  the  prima  facie 
or  excluded,  of  the  owner  of  the  minerals  to  get  them  is  limited  to 

getting  them  in  such  a  manner  as  not  to  occasion  injury  to 
the  owner  of  the  surface,  such  prima  facie  rights  may  never- 
theless he  materially  modified,  to  the  extent  even  of  authorising 
the  oicner  of  the  minerals  to  let  doivn  the  surface,  by  contract 
between  the  respective  owners,  or  those  through  whom  they 
claim.  And  it  is  immaterial  whether  such  contract  arises  out  of 
a  covenant  or  reservation  in  a  deed,  or  out  of  the  provisions  of 
an  Act  of  Parliament  giving  legislative  effect  to  arrangements 
come  to,  or  presumed  to  have  been  come  to,  by  the  parties"  (o). 
by  clear,  Mere  conjecture  will  not  suffice  (p)  ;  but  w^here  it  appears 

uiTequivocal  fi'om  the  express  words  of  the  instrument  of  severance,  or  by 
words  or  ^  clear  intendment  therefrom,  that  it  was  the  intention  to 
implication.  g-^(3]^-jj(jQ  right,  effect  will  be  given  to  such  intention.  The 
origin  and  the  nature  and  the  extent  of  rights  to  let  down 
must  be  clearly  defined  by  some  grant  or  equivalent  assu- 
rance ;  in  the  absence  of  which  the  presumption  is  in  favour 
of  the  owner  of  the  surface  to  support  (o). 


(k)  jPopplewell  v.  Hodkinson  (1869), 
L.  R.  4  Ex.  248  ;  38  L.  J.  Ex.  126. 

(m)  Elliott  V.  JSr.  E.  Eailivay  (1863), 
10  H.  L.  C.  333  ;  32  L.  J.  Ch.  402. 

(w)  Jordeson  v.  Sutton,  ^c.  Gas  Co., 
[1899]  2  Ch.  217. 


(o)  Baggallay,  L.  J. ,  in  Bell  r.  Love 
(1883),  10  Q.  B.  D.  558  ;  affirmed  by 
H.  L.  9  App.  Cas.  286  ;  53  L.  J. 
Q.  B.  257  ;  51  L.  T.  1. 

{p)  Shajfto  V.  Johnson  (1863),  8  B. 
&  S.  252  ;  Davis  v.  Treharne  (1881),  6 
App.  Cas.  469 ;  50  L.  J.  Q.  B.  665. 
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So  lonff  as  clear  words  (a)  are  used,  it  is  immaterial  whether  Instrument 

.  ...  .  .     Dv  wmcu 

power  to  let  down,  or  exemption  of  liability  for  subsidence,  is  power  to  let 

contained  in  one  and  the  same  instrument,  or  in  a  subsequent  fg^^ed^^^' 

instrument  (r),  or  in  a  statute  {s)  or  private  document,  or  in 

an  instrument  granting  or  excepting  the  minerals  {t) .  There 

is  no  difference  whether  the  question  arises  between  a  lessor 

who  is  owner  of  the  surface  and  his  lessee,  or  between  the 

lessee  and  a  surface  owner  who  is  not  lessor  {ti) . 

Where  there  is  a  clear  right  to  let  down,  it  is  not  taken 
away  by  a  clause  making  compensation  payable  (x). 

Before,  as  much  as  after,  inclosure,  the  lord  of  a  manor,  in  Inclosure 
the  exercise  of  his  powers  as  to  minerals,  was  subject  to  the 
principle,  sic  utere  tuo  ut  alienum  non  Icedas.  On  this  prin- 
ciple the  allottees  are,  after  inclosure,  entitled  to  have  their 
allotments  supported  {jj) .  On  the  principle  that  no  grantor 
can  derogate  from  his  own  grant,  the  onus  is  on  the  lord  of  a 
manor  to  show  that  he  is  entitled  to  let  down  surface,  either 
(1)  by  production  of  the  original  grant  to  the  commoners 
(which  is  hardly  likely  to  be  possible  on  account  of  antiquity, 
and  because  probably  there  never  was  a  written  grant  at  all), 
or  (2)  by  proof  of  acquiescence  in  sensible  abridgment  of 
rights  of  common  {y).  Therefore,  it  is  necessary  for  the  lord  to 
have  something  stronger  than  the  usual  clause  in  Inclo- 
sure Acts  to  the  effect  that  he  -may  enjoy  all  mines  in  as  full 
and  beneficial  a  manner  as  though  the  Act  had  not  been 
made. 

Where  minerals  forming  part  of  the  wastes  of  a  manor  are  Right  to  let 
excepted  to  the  lord,  with  liberty  to  work  "  without  making  compensation 
or  paying  any  compensation,"  the  allottees  as  a  body  being  clause, 
liable  to  provide  a  fund  for  answering  such  compensation, 
the  right  of  support  is  excluded,  and  the  mine  owner  is  not 
liable  for  subsidence  damage  (s) ,  even  though  the  thing 

{q)  Mundtj  V.  Rutland  (1883),  23  [ii)  Davis  v.  Treharne,  above,  per 

C.  D.  81.  Selborne,  L.  0. 

(r)  Rowhotham  v.  Wilson  (1860),  8  {x)  See  Consett  WaterworJcs  Co.  v. 

H.  L.  C.  361 ;  30  L.  J.  Q.  B.  49  ;  Ritson  (1889),  22  Q.  B.  D.  318,  702  ; 

2  L.  T.  642 ;  6  Jur.  N.  S.  695  ;  60  L.  T.  360. 

Murchie  v.  Black  (1865),  19  C.  B.  {y)  Xoi'e  v.  i?e?ni884),  9  App.  Cas. 

N.  S.  190  ;  34  L.  J.  C.  P.  337.  286  ;  53  L.  J.  Q.  B.  257  ;  51  L.  T.  1  ; 

(s)  Love  V.  Bell  (1884),  9  App.  Cas.  32  W.  R.  725  ;  48  J.  P.  516. 

297;  53L.  J.  Q.  B.  257;  54L.T.  1.  (z)   Gill  v.  Dickinson   (1880),  5 

(0  Dixon  V.  White  (1883),  8  App.  Q.  B.  D.  159  ;  49  L.  J.  Q.  B.  262  ; 

Cas.  842.  42  L.  T.  510  ;  28  W.  R.  415. 
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damaged  be  a  reservoir,  built  under  a  local  Act  incorporating 
the  Waterworks  Clauses  Act,  1847  (z).  In  such  circum- 
stances, an  injunction  will  not  be  granted  {a). 

The  general  rules  for  construing  inclosure  awards  are  as 
follows  : — Where  the  ownership  of  the  minerals  and  of  the 
surface  is  severed,  the  prima  facie  and  strong  inference  is  that 
the  owner  of  the  surface  shall  enjoy  the  surface  allotted,  and 
shall  have  the  common  right  of  support  for  his  tenement. 
In  order  to  rebut  this  inference,  the  burden  lies  on  the  owner 
of  the  minerals  to  show  affirmatively  and  by  clear  words  that 
he  has  the  right  of  letting  down  the  surface ;  but  express 
words  are  not  required.  The  presence  or  absence  of  a  com- 
pensation clause  is  an  important  element.  The  jyrimd  facie 
inference  in  favour  of  the  surface  owner  is  strengthened  by 
the  absence  of  any  provision  for  compensation,  though  the 
presence  of  a  limited  compensation  clause  is  not  of  itself 
sufficient  to  rebut  the  inference  (a) .  Where  there  is  a  com- 
pensation clause,  the  presumption  is  that  it  covers  all  the 
damage  caused  to  the  owner  of  the  surface  (h). 
Compensation  Where  the  compensation  clause  is  capable  of  being  satisfied 
clearlj^^*  by  matters  entirely  different  from  subsidence,  and  relates,  or 
applicable.  ^^^^y  relate,  merely  to  such  damage  as  would  be  caused  by 
the  lawful  and  proper  working  of  the  mine  irrespective  of 
subsidence,  a  right  to  let  down  will  not  be  inferred  in  the 
absence  of  other  words  clearly  pointing  to  subsidence  {c) . 
Exceptions  in      When  land  is  conveyed,  a  right  to  support  is  implied,  if 

conveyances  2rrantor  excepts  either  the  underlyine:  mines  or  the 

or  leases.  ...         .  . 

Implied  grant  adjoining  soil,  and  this  implied  right  is,  as  against  the 

to  natural Vendor,  additional  to  the  natural  right  of  the  grantee  to  have 

right.  the  land  sup]oorted.    An  exception  of  mines  and  minerals 

does  not  deprive  the  grantee  of  the  land,  either  of  his  natural 

right  to  support  for  the  land,  or  the  benefit  of  the  implied 

grant  (f/),  unless  the  deed  clearly  shows  that  support  may  be 

removed,  with  or  without  liability  to  make  compensation  (e), 

(z)  Consett  Waterworks  Co.  y.Ritson  297  ;  53  L.  J.  Q.  B.  257. 
(1889),  22  Q.  B.  D.  318,  702;  60         (c)  Chapman  y.  Day  {1^?>Z),  4.1  Jj.T. 

L.  T.  360,    (The  full  judgments  of  705. 

the  Court  of  Appeal  are  printed  in         {d)  Smart  y.  Morton  (1855),  5E1.  & 

Gale  on  Easements,  1899,  p.  403.)  B.  30  ;  24  L.  J.  Q.  B.  260  ;  3  C.  L. 

{a)  Bell  V.  Dudley  {Earl),  [1895]  1  1004  ;  1  Jur.  N.  S.  825. 
Ch.  182.  {e)  Davis   v.    Treharne   (1881),  6 

{b)  Love  V.  Bell  (1884),  9  A.  C.  App.  Cas.  460 ;  50  L.  J.  Q.  B.  665. 
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But  wlien  minerals  are  sold,  excej^ting  the  surface,  it  is  doubt- 
ful whether  there  is  any  implied  grant  of  support  to  the 
owner  of  the  surface,  for  while  he  is  entitled  by  way  of 
natural  right  to  have  his  land  supported  in  its  natural  state, 
this  would  not  extend  to  buildings  erected  upon  it,  nor 
possibly  to  the  surface  land  itself,  if  affected  by  excavation  in 
adjacent  ground.  A  mere  exception  of  minerals  with  power 
to  work  them  does  not  justify  injuring  the  surface  (/). 

If  an  exception  of  minerals  from  a  conveyance  specifies  an  When  mining 
existing  lease  of  the  minerals,  and  if  it  is  provided  that  the  [^Tb^enefit  of 
grantor,  his  heirs  or  assigns,  "  tenants  or  lessees,"  shall  not  exemption, 
be  liable  for  injury  to  buildings  erected  after  the  conveyance, 
by  reason  of  the  exercise  of  excepted  liberties,  then  the 
persons  entitled  to  the  lease  are  (notwithstanding  that  it  is 
earlier  than  the  conveyance)   within  the  benefit   of  the 
exception  and  proviso  (g). 

Where  a  grant  is  made  of  one  of  the  upper  strata  of  coal.  Upper  seam 
excepting  the  coal  not  included  in  the  lease,  the  owner  of  ijJjuJe  k)wer. 
the  upper  stratum  can  obtain  an  injunction  to  restrain  the 
working  of  the  lower,  if  he  can  prove  that  it  would  in  all 
probarbility  affect  the  security  of  the  upper  mine,  as  by 
damaging  a  barrier  therein  (/?).  A  subsequent  purchaser  or 
lessee  cannot  plead  want  of  notice  or  knowledge  that  the 
possessor  under  an  earlier  title  is  entitled  to  support  {//). 

Where  an  award  under  Act  of  Parliament  contains  a  Express 
covenant  (the  award  deed  being  executed  by  the  allottee  of 
the  surface)  that  the  mines  may  be  worked  without  liability 
to  any  action  on  account  of  working  and  getting  the  same  by 
reason  that  the  surface  may  be  rendered  less  commodious  by 
sinking  in  hollows,  or  being  otherwise  defaced  or  injured  :  this 
operates  as  a  sufficient  grant  of  right  to  let  down,  provided 
such  injury  is  not  the  result  of  negligence  or  wilfulness  ii). 

The  right  to  support  is  negatived  by  liberty  to  work 
minerals  ivithout  entering  on  the  surface,  "  and  without  being 

(/)  Hext  V.  Gill  (1872),  L.  E.  7  23  C.  D.  81 ;  31  W.  R.  510,  affirming 

Ch.  699  ;  41  L.  J.  Ch.  761 ;  27  L.  T.  46  L.  T.  477. 

291  ;  20  W.  R.  957.  (i)  Eowbotham  v.  Wilson  (1860),  8 

{g)  Eadmi  v.  Jeffcoch  (1872),  L.  R.  H.  L.  C.  348  ;  30  L.  J.  Q.  B.  49  ; 

7  Ex.  379;  42  L.  J.  Ex.  36 ;  28  L.  T.  6  Jur.   N.  S.  95  ;   2  L.  T.  642; 

273  ;  20  W.  R.  1033.  Buchanan  v.  Andrew  (1873\  L.  R.  2 

(A)  Mundyy.  Rutland  [LuTce)  (1883),  H.  L.  Sc.  286. 
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answerable  for  any  injury    ...    to  tlie  premises  or  any 
buildings  hereafter  erected  upon  tbe  said  land    ...  by 
reason  of  the  working  or  getting  the  excepted  mines  from 
under  the  said  premises"  {k).    This  is  so,  even  though  there 
be  a  stipulation  that  the  mines  shall  be  properly  worked  (/). 
"Where  the  right  of  support  for  land  in  its  natural  state  has 
Liability  for    been  excluded,  the  adjoining  owner  may,  it  seems,  never- 
worMnt^.       theless  be  liable  if  he  works  negligently,  or  maliciously,  or 
contrary  to  the  custom  of  the  country  (m) . 

Where  in  an  In  closure  Act  (1)  there  are  words  having 
Where  largest  direct  and  special  aj)plication  to  mines  and  mineral-working, 
powerTof  ^     viz.,  reserving  power  to  the  lord  to  exercise  his  rights    in  as 
^i^^ng"  given,  f^^H  and  ample  a  manner  as  could  have  been  done  if  the  lands 
compensation,  had  remained  ojmi  and  unenclosed,  and  this  Act  had  not  been 
passed,"  therefore  amounting  to  "  the  largest  imaginable 
power  " ;  (2)  the  words  really  amount  to  a  grant  and  not 
merely  a  reservation ;  and  (3)  there  is  also  an  absolute  and 
unqualified  clause  of  compensation,  so  that  whatever  may  be 
the  extent  of  the  damage  sustained  full  reparation  for  that 
damage  will  be  made  to  whoever  may  be  the  person  who 
sustains  it :  the  surface  can  be  let  down,  and  the  lord's  rights 
are  not  restricted  to  such  acts  as  he  might  have  done  before 
the  Inclosure  Act  {n).    The  same  rule  prevails  where  there 
are  equally  amj^le  provisions  in  a  grant,  excepting  mines  and 
minerals  with  powers  of  getting  "in  as  full,  large,  ample, 
and  beneficial  manner    ...    as  could  or  might  have  been 
done  in  case  these  presents  had  not  been  made  (o)." 
olUgation  to       When  (1)  the  lessor  has  stipulated,  not  by  way  of  privilege, 
thTcoal  gives  '^^^     oUigation,  that  the  lessee  shall  icorh  all  the  coal  that  can 
right  to  let      he  icovhed  icith  safety,  and  (2)  certain  portions  of  the  property 
are  carefully  sought  to  be  protected  in  such  a  manner  that  it 
is  scarcely  possible  to  conceive  that  there  was  any  intention  of 


(h)  Williams  v.  Bagmll  (1867),  15 
W.  R.  272. 

(l)  Buchanan  v.  Andrew  (1873), 
L.  R.  2  Sc.  App.  286. 

{m)  See  Roichotham  v.  Wilson  (1860), 
8  H.  L.  C.  348 ;  Eadon  v.  JcffcocJc 
(1872),  L.  R.  7  Exch.  379,  393,  394  ; 
42  L.  J.  Ex.  36  ;  28  L.  T.  273  ;  20 
W.  R.  1033. 


[n)  Bucchnch  v.  Walcrjield  (1870), 
L.  R.  4  H.  L.  C.  377  ;  39  L.  J.  Ch. 
441  ;  23  L.  T.  102.  And  see  obser- 
vations of  Selborne,  L.  C.  in  Love  v. 
Bell  (1884),  9  A.  C.  297  ;  53  L.  J. 
Q.  B.  257. 

(o)  Chamher  Colliery  Co.  v.  Tivyeroitld 
(1893),  H.  L.  20  July,  stated  in 
MacSwinney  on  Mines,  2nd  ed., 
p.  322. 
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going  beyond  the  protection  there  stated,  and  (3)  further  and 
special  compensation  is  provided  for  damage  done  to  the  part 
not  protected:  then  there  is  only  one  conclusion,  viz.,  that 
ALL  the  coal  that  would  be  got — regard  being  had  to  the 
safety  of  the  mine — should  be  got,  and  that  no  damage  should 
be  done  to  the  specially-protected  portions  of  the  surface  {p) . 
In  such  circumstances  the  lessor  has  made  the  lessee  covenant 
to  do  ivhat  was  inconsistent  tcith  leaving  siqojjort  for  the  un^ 
protected  surface  (q). 

But  power  to  let  down  is  not  implied  merely  from  the  cir-  But  power  to 
cumstance  that  the  instrument  of  severance  is  a  mining  ^ott^Hed 
lease  (r) ;  nor  where  a  mining  lease  conferring  smiace  powers  from  docu- 
stipulates  that  the  mine  owner  shall  do  "as  little  damage  as  ^mhiing^^ 
possible,"  it  being  competent  to  refer  that  expression  to  5 
surface  operations  (.§).    The  right  to  let  down  the  surface  will  ilttle^d^age 
not  be  inferred  from  express  provisions  for  support  of  build-  as  possible;  " 
ings  (r) ,  nor  from  the  circumstance  that  it  is  not  possible  to  bdng^e^pretT 
work  at  a  profit  without  causing  subsidence,  nor  that  the  provisions  for 
subsidence  does  not  cause  substantial  damage  {t).  buildings; 

A  covenant  to  work  "  all  the  seams  "  is  not  enough,  espe-  nor  from 
cially  if  the  lessee  is  to  leave  the  plant  in  good  condition  at  ^ork ^'all^tbe 
the  end  of  the  lease,  for,  that  is  an  indication  that  workable  seams; " 
minerals  are  to  be  left ;  moreover,  such  a  covenant  does  not 
lay  any  obligation  upon  the  tenant  to  work  out  the  ichole  of 
the  minerals  (r). 

The  usual  clause  giving  full  poivers  of  working  is  not  nor  clauses  as 
sufficient  in  itself  to  exclude  the  right ;  nor  will  the  reservation     working ; 
of  a  royalty ;  nor  the  existence  and  performance  of  a  covenant 
to  work  in  the  usual  and  most  approved  icaij  in  the  district  (ii). 
The  right  will  not  be  excluded  if  a  public  nuisance  would  be  nor  if  public 
thereby  legalized  (.•). 

{p)  Wood,   V.-C,  in   Shafto  v.  (s)  Proud  y.  Bates  (1865),  34  L.  J. 

/o7<»so>i  (1863),  8 B. &S.  252,  followed  Ch.  406  ;  13  L.  T.  61  ;  6  N.  R.  92  ; 

by  Ex.  Ch.  in  Taylor  v.  Shafto  (1867),  11  Jur.  N".  S.  441. 

8  B.  &  S.  228.  {t)  New  Sharlston  Collieries  Co.  v. 

(J)  Bramwell,  B.,  in  Eaion  v.  Jcf-  jr..t,,,orla„d  (1900),  82  L.  T.  723 

cock  (1873),  L  E.  7  Ex  379  ;,42  L.  J.  ^^ris  v.  r,  M«,«.,  atove ;  Zcve 

50  L.  J.  Q.  B.  669.  ' {x)  BenjleUskle  Local  Board  v.  Con- 

(r)  Davis  X.  Treharne  {IS81),  6  A-p-p.     sett  Co.  (1878),  L.  R.  3  Ex.  D.  54; 
Cas.  460 ;  50  L.  J.  Q.  B.  665.  47  L.  J.  Ex.  491. 
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nor  merely 
from  a  com- 
pensation 
clause. 


Compensation 
clause  : 

in  an 

exception ; 


in  a  minmsr 


Compensation 
inappropriate, 
or  inadequate. 


A  compensation  clause  is  not  in  itself  sufficient  to  authorise 
the  letting  down  the  surface,  even  though  it  is  applicable 
partly  or  exclusively  to  underground  operations,  the  reason 
being  that  a  covenant  to  pay  compensation  for  doing  a  thing 
is  in  no  way  contrary  to  or  inconsistent  with  the  continuance 
of  the  obligation  not  to  do  it ;  moreover,  compensation  is  the 
only  remedy  that  is  available  for  what  is  past  {y) . 

A  compensation  clause,  annexed  to  an  exception  of  minerals, 
in  the  usual  form,  is  not,  in  itself,  enough  to  defeat  the  right 
of  support;  such  right  must  be  either  expressly  or  by 
necessary  implication  excluded ;  the  compensation  clause  may 
be  one  of  the  elements  to  show  exclusion,  but  in  itself  it  is  not 
enough  {z) .  A  compensation  clause  may  in  certain  circum- 
stances overpower  the  presumption,  but  only  where  it  cannot 
be  satisfied  except  upon  the  supposition  that  the  surface  is  to 
be  let  down  {a). 

The  fact  of  the  instrument  of  severance  being  a  mining 
lease  may  be  one  of  the  elements  to  be  taken  into  considera- 
tion, but  is  not  enough  of  itself  to  decide  the  question  (J). 
"  If  there  is  a  compensation  clause  for  letting  down  surface,  the 
conclusion  is  very  strong  from  that  that  the  lessor  says,  '  You 
may  let  down  the  surface,'  I  do  not  say  that  it  is  conchisive'^  (b). 
But  a  compensation  clause  will  not  authorise  letting  down, 
where  it  may  reasonably  apply  to  damage  occasioned  by  the 
exercise  of  other  rights  given  by  the  lease  (b) . 

Where  a  clause,  providing  for  compensation,  stipulates  that 
it  shall  be  paid  to  the  person  in  possession  at  the  time  of  the 
damage  or  spoil  of  ground,  and  not  to  exceed  51.  per  acre 
yearly  during  the  time  of  working,  this  will  not  be  con- 
sidered to  imply  a  right  to  let  down,  because  the  provision 
may  really  only  refer  to  tetnporary  damage  during  the  uvrking, 
whereas  subsidence  may  possibly  not  take  place  until  long 
after  (c).    Although  the  powers  given  to  the  mineral  owner 


(f/)  Lord  Davey  in  JVew  Sharlston 
Collieries  Co.  v.  Westmorland  (1900), 
82  L.  T.  725  ;  cf .  Dixon  v.  White 
(1883),  8  App.  Cas.  833. 

(z)  Harris  v.  Eyding  (1839),  5  M. 
&  W.  60  ;  8  L.  J.  Ex.  181  ;  Smart 
V.  3forton  (1855),  5  E.  &  B.  30  ;  24 
L.  J,  Ex.  260, 


{a)  Davis  Y.  Treharne {18S0),  printed 
case  for  House  of  Lords,  Brett,  L.  J., 
p.  182. 

{b)  Davisv.  Treharne  {1881),  6  Ai[t^. 
Cas.  460  ;  50  L.  J.  Q.  B.  665,  per 
Lord  Blackburn. 

(c)  Love  V.  Bell  (18S4),  9  App.  Cas. 
297  ;  53  L.  J.  Q.  B.  257. 
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may  be  "the  largest  imaginable  (f/),"  yet  no  one  can  read 
tlie  judgment  (d)  without  coming  to  the  conclusion  that  the 
provision  as  to  compensation  had  not  been  there  the  House  of 
Lords  would,  in  all  probability,  have  come  to  another  con- 
elusion  {e). 

If  an  Inclosure  Act,  or  other  instrument  of  severance.  Prohibition 
contains  a  prohibition  against  working  minerals  within,  say,  ^^-^t^^^^ 
forty  yards  horizontally  and  perpendicularly  of  buildings,  specified  dis-^ 
that  does  not  justify  the  mine-owner  in  causing  the  surface  authorise  the 
to  subside,  although  his  works  are  carried  on  in  a  usual  and  causmg 

'  c5  ^     ^  ^  ^  subsidence 

proper  manner,  and  not  within  the  prescribed  distance  ;  for,  outside  it. 
the  prohibition  is  cumulative  to,  and  not  restrictive  of,  the 
surface  owner's  common  law  right  to  support  (/). 

If  a  mine  owner  is  exempt  from  liability  for  damage  Exemption  on 
caused  in  working  minerals  under  a  specified  area,  he  will  ^nder^o^e 
nevertheless  be  liable  if  damage  is  caused  to  that  area,  by  area,  does  not 

,  .         .  .   .  ,         -  ,  extend  to 

workmgs  m  an  adjoining  area,  as,  where  buildings  situate  on  damage 
the  exempt  area  (from  under  which  no  minerals  have  been  caused  by 

V  .    .       ,  IT'  •         1    working  m 

got)  are  injured  consequent  upon  the  taking  away  minerals  an  adjoining 
under  the  land  adjacent  {cj). 

Where  an  instrument  contains  provisions  for  compensation  Support  is  not 
for  damage  done  to  the  surface,  which  provisions  can  be  compensation 
fairly  satisfied  by  reference  to  acts  done  on  the  surface,  solely  refer- 
though  they  may  be  large  enough  to  extend  to  damage  done  done  on  the 
by  taking  away  the  support,  still  they  are  confined  to  acts  surface ; 
done  on  the  surface  ;  but  where  the  words  are  not  capable  of  but  it  is 
being  satisfied  by  reference  to  acts  done  on  the  surface,  they  ^^gJe*|s^ 
will  be  construed  to  authorise  the  withdrawal  of  support,  compensation 
This  has  been  so  held  where  a  compensation  clause  was  for  b^^orfcmg 
damage  done  to  the  surface  caused  by  getting  the  mines  "  under,''  or 
"  under  "  or  near  to  the  lessor's  dwelling  houses.    Such  an 
expression  contemplates  damage  by   subsidence  (//) .  So, 
where  a  compensation  clause  is  annexed  to  an  exception  of 

{d)  Buccletcch  v.  Wahefield  (1870),  605  ;  3  Jur.  N.  S.  687. 
L.  K.  4  H.  L.  C.  377  ;  39  L.  J.  Ch.         {g)  Whitehouse  v.  Bayleij  (1876),  34 

441.  L.  T.  93, 

{e)  Love  v.  Bell,  above.  (A)  Per  Lush,  J.,  in  Smithy.  Barhy 

(/)  Haines  Y.  Roberts  [S.  C,  Roberts  (1872),  L.  R.  7  Q.  B.  716  ;  42  L.  J. 

V.  Eames)  (1857),  25  L.  J.  Q.  B.  Q.  B.  140.    But  see  Lord  Davey's 

353;  6  E.  &  B.  643;  27  L.  J.  Ex.  o\)Ber\2it\ori.9,va.New Sharlston  Collieries 

49  ;  7  E.  &  B.  625.    Also  see  Bug-  Co.  v.  Westmorland  (1900),  82  L.  T. 

dalev.  Robertson  (1857),  3  K.  &  J.  725. 
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without 
entering  on  the 
surface.''^ 


Bight  to  let 
down  cannot 
arise  by- 
custom 


(unless 
special)  ; 


nor  by 
prescription. 


Copyhold 
tenement. 


minerals,  wliicli  expresses  that  tlie  minerals  are  to  be  "worked 
uithoiit  entering  xqion  ilie  mrfacc,  that  is  a  plain  indication 
that  the  surface  may  be  let  down  subject  to  compensation 
being  made.  And  it  will  be  assumed  that  the  taking  all  the 
minerals,  and  letting  down  the  surface,  are  rightful  acts, 
because  it  would  be  absurd  to  suppose  a  liberty  was  reserved 
to  do  wrongful  acts.  Consequently,  although  an  action  will 
lie  for  compensation,  an  injunction  will  not  be  granted  to 
restrain  withdrawal  of  support  in  such  a  case  (/) . 

It  has  been  laid  down  that  a  custom  to  let  down  messuages 
and  buildings,  without  paying  compensation,  is  unreasonable 
and  bad,  on  the  ground  that,  although  it  is  lawful  for  parties 
to  agree  that  the  surface  may  be  let  down,  it  is  not  reasonable 
to  presume  that  they  have  done  so  (7i).  But,  apparently,  a 
custom  to  let  down  is  good,  if  proved  {I) ,  especially  if  it  he 
subject  to  the  obligation  of  making  compensation  (m),  or  if  the 
surface  be  a  waste  (n) . 

The  right  to  remove  support  cannot  be  acquired  hy  pre- 
scription, for  the  digging  is  not  done  on  the  land  of  the 
person  entitled  to  support ;  and  lawful  acts  done  upon  the 
land  of  another,  although  done  as  of  right  for  twenty  or  forty 
years,  cannot  affect  the  owner's  right  to  have  his  land  sup- 
ported (o) .  The  excavation  of  minerals  by  a  mine  owner  does 
not  require  the  performance  of  any  act  on  the  land  of  the 
adjoining  owner,  or  that  such  owner  shall  refrain  from  doing 
anything  on  his  own  land. 

A  copyholder  cannot  disclaim  the  right  of  compensation 
for  letting  down  a  copyhold  house,  so  as  to  bind  the  lord  of 
the  manor,  without  his  consent,  and  a  covenant  to  do  so  does 


(i)  Aspden  or  Apsden  v.  Seddon 
(1875),  L.  R.  10  Ch.  394  ;  44  L.  J. 
Ch.  359  ;  32  L.  T.  415  ;  23  W.  R. 
580;  S.  C.  (1876),  in  Q.  B.,  L.  R.  1 
Ex.  D.  496  ;  46  L.  J.  Q.  B.  353.  And 
see  Williams  v.  Bagnall  (1867),  15 
W.  R.  272 ;  Buchanan  v.  Andreiv 
(1873),  L.  R.  2  Sc.  &  D.  286. 

{k)  Hilton  V.  Granville  (1845),  13 
L.  J.  Q.  B.  193  ;  5  Q.  B.  701  ;  D.  & 
M.  614  ;  3  Jur.  310,  approved  by 
Baggallay,  L.  J.,  and  Coleridge, 
C.  J.,  in  Bell  v.  Love  (1883),  10 
Q.  B.  D.  547  ;  52  L.  J.  Q.  B.  290, 
disapproved  by  Mellish,  L.  J.,  obiter 


in  Aspden  v.  Seddcn  (1876),  46  L.  J. 
Q.  B.  362 ;  1  Ex.  D.  508,  510.  See 
Blackett  v.  Bradlexj  (1862),  1  B.  &  S. 
140 ;  31  L.  J.  Q.  B.  65 ;  Gill  v. 
DicMnson  (1880),  5  Q.  B.  D.  159  ;  49 
L.  J.  Q.  B.  262. 

(?)  Roivlothnni  v.  Wilson  (1860),  8 
H.  L.  C.  361 ;  30  L.  J.  Q.  B.  49. 

{)n)  See  As2)den  v.  Seddon,  above. 

{n)  Buccleuch  v.  WaJceJield  (1870), 
L.  R.  4  H.  L.  395,  396,  399. 

(o)  BlacTcett  v.  Bradley  (1862),  31 
L.  J.  Q.  B.  65;  1  B.  &  S.  140;  5 
L.  T.  832  ;  8  Jur.  N.  S.  588. 
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not  run  with  the  land,  so  as  to  bind  a  subsequent  purchaser 
of  the  land  as  enfranchised  Qj>). 


(3.)  Support  for  New  Buildings. 

If  buildings,  canals,  or  other  artificial  burdens  are  let  down.  Support  of 
the  question  for  consideration  is — Has  the  owner  acquired  other  artificial 
the  right  of  having  them  supported  ?    If  so,  he  can  maintain  burdens.  Has 

the  right  been 

an  action  ;  ii  not,  he  cannot.  acquired? 

The  right  to  support  of  buildings,  both  from  adjacent  and 
subjacent  land,  may  be  acquired  (1)  by  express  grant  or 
exception,  whether  by  deed  or  Act  of  Parliament ;  (2)  by 
implied  grant  or  exception ;  (3)  by  prescription  or  enjoyment 
during  legal  memory,  or  by  enjoyment  for  twenty  years. 
If  none  of  these  conditions  exist,  then  support  cannot  be 
insisted  on  for  the  building  or  works.  To  determine  these 
questions,  it  is  necessary  to  ascertain  whether  (i)  there  is  any 
deed  or  Act  of  Parliament  affecting  the  matter  ;  (ii)  whether 
the  building  let  down,  or  the  land  on  which  it  has  been 
recently  built,  once  belonged  to  the  same  owner  as  the  land, 
owing  to  operations  in  which  subsidence  has  occurred  ; 
(iii)  whether  the  damaged  building  has  enjoyed  support  for 
twenty  years. 

The  right  to  the  support  of  buildings  must  be  founded 
upon  prescription,  or  grant,  express  or  implied  ;  but  the 
character  of  the  right,  when  accrued,  is  the  same  as  tliat  to 
the  support  of  land  {q) . 

An  express  grant  or  exception  is  construed  reasonably  so  Express 
as  to  ffive  effect  to  what  is  the  apparent  intention  of  the  §"^^^*^?^ 

^  .  ^  \  exception. 

legislature  or  the  parties,  and  according  to  the  general  rules 
for  interpreting  written  documents. 

An  implied  grant  or  exception  of  support  arises  where  an  implied  grant 
owner  of  adjoining  houses,  or  of  houses  and  land,  severs  the  of  support  f^^^^ 
property  by  sale  (subsequent  sub-divisions  of  the  property  buildings  and 


works. 


{p)  Hichards  v.  mtrper  (1866),  B.  &  E.  655;  29  L.  J.  Q.  B.  378, 

L.  R.  1  Exch.  199  ;  35  L.  J.  Exch.  approved  in  Dalton  v.  Anffus  (1881), 

130  ;  12  Jur.  N.  S.  770  ;  14  W.  R.  by  Lord  Selborne,  6  App.  Cas.  740  ; 

643  ;  4  H.  &  C.  55.  60  L.  J.  Q.  B.  730  ;  44  L.  T.  844  ; 

{q)  Bonomi  v.  Backhouse  (1859),  E.  30  W.  R.  191. 
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Easement  of 
necessity. 


Prescription , 


are  immaterial  (r) )  ;  or,  when  land  is  granted  for  building 
purposes,  even  though  there  is  no  building  on  the  land  at  the 
time  when  the  grant  is  made  (s). 

When  the  contemplated  object  is  known  to  both  parties  at 
the  time  of  the  purchase,  it  is  not  essential  that  it  should  be 
stated  in  the  instrument  of  purchase  (t),  and  it  is  immaterial 
to  what  purposes  the  building  may  be  applied  (u). 

Where  the  owner  of  land  with  a  modern  house  upon  it, 
and  of  the  minerals  beneath,  leases  the  minerals  without 
expressly  reserving  support  for  the  house,  and  subsequently 
conveys  the  house,  the  mine-owner  is  liable  for  subsidence, 
provision  for  support  being  imj)lied  (x). 

A  vendor,  on  selling  part  of  his  property,  is  presumed  to 
grant  such  a  measure  of  support  from  the  property  he  retains 
as  is  necessary  for  the  property  sold,  in  its  then  condition,  or 
when  applied  to  the  purpose  for  which  the  grant  was  ex- 
pressly made ;  but  the  precise  measure  of  such  support 
depends  upon  the  special  circumstances  of  each  case  (y/). 

Where  two  adjoining  properties  have  belonged  to  one 
grantor,  and  he  conveys  them  to  divers  persons,  and  excava- 
tion on  one  property  is  bound  to  injure  a  house  upon  the 
other  plot,  then  such  house  has  a  right  of  support  by  way  of 
easement  of  necessity ;  and,  in  this  case,  it  is  not  necessary 
that  there  should  be  an  express  reservation  thereof  in  the 
conveyance  of  the  property  subject  to  the  easement ;  the 
reservation  is  a  matter  of  legal  presumption  to  be  implied 
from  the  nature  of  the  transactions  between  the  grantor  and 
grantee  (s). 

Support  of  buildings  or  works  acquired  by  prescription  is 
proved  in  the  way  in  which  that  title  is  usually  proved  ;  but 
right  can  be  established  by  proving  affirmatively  that  it  has 
been  legally  enjoyed  for  not  less  than  twenty  years  (a). 


(>•)  Richards  v.  Bose  (1853),  9  Excli. 
218;  23  L.  J.  Ex.  3;  2  C.  L.  E.  311; 
17  Jur.  1036.  See  Howarth  v.  Arm- 
strong (1897),  77  L.  T.  62. 

(s)  liighyY.  Bennett  (1882),  21  C.  D. 
559,  567;  48  L.  T.  47;  Siddons  v. 
Short  (1877),  2  C.  P.  D.  559  ;  46 
L.  J.  C.  P.  795. 

(t)  Siddons  v.  Short,  supra. 

(u)  N.  E.  Hailwag  v.  £lliot  (1860), 
2  De  Gr.  F.  &  J.  432 ;  29  L.  J.  Ch. 


808  ;  30  ib.  160. 

{x)  Richards  v.  Jenkins  (1868),  18 
L.  T.  437  ;  17  W.  R.  30. 

{y)  Rigby\.  Bennett  (1882),  21  C.  D. 
559  ;  48  L.  T.  47. 

{z)  Shubrook  v.  TtiffneJl  (1882),  46 
L.  T.  886.  And  see  Wheeldcn  v. 
Burrows  (1879),  12  CD.  31;  48  L.  J. 
Ch.  853. 

{a)  BaltouN.  Angus  (1881),  6  App. 
Cas.  740  ;  50  L.  J.  Q.  B.  689  :  44 
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If  a  buildino^  has  in  fact  stood  for  twenty  years,  a  right  Enjoyment 

..TP-,  ^         i  i  1       •  1  J     t!  f twenty 

of  support  IS  acquired,  ot  the  same  character  as  the  right  oi  years, 
support  for  land,  provided  (1)  That  the  owner  of  the  property, 
against  which  support  is  claimed,  has  not  been  incapacitated 
from  making  a  grant ;  and  (2)  That  such  owner  knew,  or 
might  have  known,  that  some  degree  of  support  was  being,  in 
fact,  enjoyed  by  the  adjacent  building ;  and  (3)  That  the 
owner  claiming  support  has  acted  without  deception  or 
concealment  (b). 

The  acquisition  of  the  right  cannot  be  prevented  by  giving 
notice  of  objection,  or  even  by  legal  proceedings.  It  can 
only  be  prevented  by  actual  physical  interruption,  however 
difficult,  or  inconvenient,  or  ruinous,  that  may  be  to  the 
person  interrupting  (c) . 

An  easement  will  not  be  acquired  if  the  enjoyment  of 
support  has  been  without  the  knowledge  of  the  adjoining 
owner,  and  in  such  a  way  that  his  attention  ought  not 
reasonably  to  have  been  drawn  to  it,  although  there  has 
been  nothing  surreptitious,  or  actively  concealed  (d) . 

The  same  principles  apply  to  all  cases  of  artificial  weaken-  Artificial 
ing  or  burdening,  where  the  newly- constructed  thing,  though  ^^^^^^^^^o- 
not  of  greater  weight,  is  more  dangerous,  such  as  a  canal  (e) . 

When  a  mine-owner  observes  that  a  building  or  work  is  Practical 
being  constructed,  or  has  stood  for  less  than  twenty  years,  ^^** 
adjoining  his  property,  and  that  the  working  of  his  minerals 
will  be  likely  to  cause  damage  to  such  building,  the  best 
course  will  be  for  him  to  signify  to  the  owner  and  occupier 
of  the  building  that  it  is  intended  to  excavate  near  it,  or  to 
carry  on  other  lawful  operations,  which  will  have  the  effect 
of  letting  down  the  adjacent  modern  building,  and  this  will 
probably  result  in  an  arrangement  being  come  to,  with  the 
owner  of  the  building,  without  actually  excavating. 

If  a  building  or  canal  in  respect  of  which  the  right  of  Eight  of 

support  lost. 

L.  T.  844  ;  30  W.  R.  191 ;  8  Q.  B.  D.     (1868),  18  L.  T.  437  ;  17  W.  R.  30. 


85;  47  L.  J.  Q.  B.  163;  L.  R.  4 
Q.  B.  D.  162  ;  48  L.  J.  Q.  B.  225 


(c)  Dalton  v.  Angus,  above. 


{h)  Fartridge  v.  Scott  (1838),  3  M.  ^       ^' 'n'S-^^^^'^^Tf^ni^'o'^nv-^'o^'' 

&  W.  220 ;  1  H.  &  H.  31  ;  7  L.  J.  ^'T''?  n?f^\?o'  ^}^^-}^^  ' 
Ex.  101  ;  Rogers  v.  Taylor  (No.  2)  ^'  '       ^'  ^'  ^^7. 

(1858),  2  H.  &  N.  828  ;  27  L.  J.  Ex.         {e)  See  Staffordshire  Canal  y.  Hallen 

173;  6  W.  R.  249;  Richards  y.  Jenkins  (1827),  6  B.  &  C.  321. 
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support  has  been  acquired,  be  not  kept  in  proper  repair,  so  as 
to  make  tbe  duty  of  giving  support  more  onerous,  the  right 
of  support  will  be  lost,  unless  there  are  circumstances  from 
which  it  is  to  be  inferred  that  support  has  been  acquired  for 
the  property  in  its  more  onerous  condition  (e) . 

A  right  to  have  buildings  or  works  supported,  under  one 
instrument,  is  not  lost  by  increasing  the  weight  after  acquiring 
a  title  under  a  later  statute  or  document  (/). 


The  right  of 
support  is 


not  infringed 
until  sub- 
sidence 
actually- 
caused. 


Subsidence 
caused  by 
pumping 
away  water, 


(4.)  Infringement  of  Right  of  Support. 

Assuming,  in  the  case  of  natural  land,  that  the  right  of 
support  has  not  been  renounced  or  negatived,  or,  that  in  the 
case  of  buildings  or  other  artificial  burdens,  the  right  of 
support  has  been  legally  acquired,  the  next  question  is.  Has 
the  right  of  support  been  infringed  ?  If  so,  what  are  the 
legal  remedies  and  consequences  ? 

The  law  considers  that  mines  may  be  profitably  worked 
leaving  a  support  to  the  surface  by  pillars  or  ribs  of  the 
minerals;  and,  although  the  mines  cannot  be  worked  so 
profitably  as  if  the  whole  of  the  minerals  were  removed,  yet 
a  man  must  so  use  his  own  rights  as  not  to  injure  his 
neighbour's.    {Sic  utcre  tiio  ut  non  alienum  Icedas  (g).) 

The  cause  of  action  for  subsidence  arises  when,  and  not 
until,  damage  is  actually  sustained,  and  not  immediately  on 
the  removal  of  the  support  {/i) . 

It  is  not  the  original  excavating  which  gives  the  right  of 
action,  nor  the  existence  of  the  cavity,  so  long  as  no  subsidence 
results  therefrom.  No  cause  of  action  arises  until  there  is 
subsidence,  the  gist  being  the  failure  to  support  the  surface 
to  which  the  right  appertains  (i).  Of  course,  no  cause  of 
action  arises  where  there  is  no  existing  right  of  support. 

Subsidence,  attributable  to  land  being  drained  of  surface 
and  subterranean  tvater  (A-),  does  not  give  a  right  of  action, 


'  (e)  See  Walters  v.  Tfeil  (1828),  M. 
&  M.  8G2  ;  Dodcl  v.  Holme  (1834),  1 
A.  &  E.  493  ;  Siafordshire  Canal  Co. 
V.  Sallen  (1828),  6  B.  &  C.  317. 

(/)  G.  IV.  Railways.  Cefn  Cribhwr 
Brick  Co.,  [1894]  2  Ch.  157. 

{g)  Humphries  v.  Brogden  (1850), 
20  L.  J.  Q.  B.  13  ;  Davis  v.  Treharne 


(1881),  6  App.  Cas.  460  ;  50  L.  J. 
Q.  B. 665. 

(A)  BacMouse  v.  Bonomi  (1861),  9 
H.  L.  C.  503  ;  34  L.  J.  Q.  B.  181. 

{i)  lb.  ;  Barley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127. 

{Jc)  The  Brine  Pumping  (Compen- 
sation for  Subsidence)  Act,  1891  (54 
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for  there  is  nothing  at  law  wMch  prevents  the  owner  from 
draining  his  land  with  a  view  to  its  improvement ;  and  this 
will  not  be  implied  in  a  grant,  by  the  owner  of  the  two  pro- 
perties of  the  subsiding  land,  for  building  purposes  (/).  But, 
apparently,  where  underground  water  has  been  stagnant  for 
more  than  twenty  years,  or  a  building  or  property  is  sup- 
ported by  it,  the  owner  of  the  mine  in  which  the  stagnant 
water  lies  cannot  withdraw  the  support  thereby  afforded  {m) . 

"Where  land  or  an  ancient  building  is  caused  to  subside  by  or  "^running 
the  pumping  away  or  removal  of  running  silt  or  quicksand, 
in  which  the  silt  or  sand  preponderates  over  the  water,  a  gas 
company  or  other  persons  so  removing  the  running  silt  are 
liable  for  damages  {n). 

Where,  as  the  result  of  mining  operations  many  years  Pollution 
before,  land  subsides  and  causes  a  gas  tank  to  crack,  whereby  JoSs^arTsing 
water  in  a  neighbouring  well  is  polluted,  the  owner  of  the 
well  can  recover,  from  the  gas  company,  penalties  imposed  by 
their  act,  without  proving  negligence  on  their  part  (o). 

If  a  building  which  has  not  been  standing  for  twenty  Subsidence  of 
years  is  caused  to  subside  by  mining  operations,  and  there  is  under^t^enty 
no  express  contract  for  support,  the  question  arises — Is  the  years  old. 
building  upon  land  which  has  since  the  building  was  erected 
or  contemplated,  belonged  to  the  same  person  as  owns  the 
mine  ?  If  not,  then  the  building  has  not  acquired  any  right 
to  support,  and  there  is  no  liability  for  subsidence  (jj).  But 
if  the  building,  or  the  land  on  which  it  exists  (the  same 
having  been  sold  for  the  purpose  of  the  building  being 
erected),  has  belonged  to  the  same  person  as  owns  the  mine, 
then  it  will  have  to  be  considered  whether  there  has  been  an 
implied  obligation  that  the  building  shall  be  supported;  for 
where  the  common  owner  has  granted  av,^ay  part  to  one 
person,  and  subsequently  sells  the  other  part,  both  being  for 
building  purposes  known  to  each  purchaser,  the  later  pur- 
chaser cannot  let  down  houses  which  have  been  built  upon 

&  55  Vict.  c.  40),  applies  to  certain  («)  Jordeson  v.  Sutton,  S;c.  Gas  Co., 

districts  formed  pursuant  to  its  pro-  [1899]  2  Ch.  217. 

visions.  (o)  Hipkins  v.  Birmingham,  ^-c.  Gas 

(l)  Fopplewell  v.  Hoclkinson  (1869),  Co.  (1860),  30  L.  J.  Ex.  60  ;  6  H.  & 

L.  R.  4  Ex.  248  ;  38  L.  J.  Ex.  126.  N.  250. 

[m)  Littledale  v.  Lonsdale  {119)1),  2  [p)  Dalton  r.  Aiig us  {IS81),  6  A-pp. 

H.  Bl.  267,  299  ;  2  Anstr.  356  ;  5  Cas.  740 ;  50  L.  J.  Q.  B.  689 ;  44 

Bro.  P.  C.  519  ;  [1899]  2  Ch.  233,  n.  L.  T.  844. 
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Where  land 
would  have 
subsided  if  no 
buildings  had 
been  erected. 


Plaintiff 

must  prove 
subsidence. 


Lessor  not 
prima  facie 
liable. 


Defences  not 
available. 


the  laud  first  sold  ;  lie  cannot  be  in  a  better  position  tlian  the 
original  grantor,  and  tbat  grantor  cannot  derogate  from  his 
own  grant.  Being,  however,  an  implied  obligation,  it  may 
be  modified  or  restricted  by  circumstances  known  both  to  the 
grantor  and  the  grantee,  at  the  time  of  the  grant ;  or  it  may 
be  wholly  negatived  by  contract.  It  is  conceived  that,  if 
subsidence  results  from  what  is  the  only  reasonable  use  that 
the  land  can  be  put  to  by  the  grantor,  he  will  not  be  liable 
for  damage  to  a  new  building  ((/). 

If  buildings  are  placed  upon  land,  and  the  owner  of  such 
buildings  is  not  entitled  to  support,  either  by  express  grant, 
implied  covenant,  or  enjoyment  for  twenty  years,  and  if  the 
minerals  could  have  been  worked  under  the  land  in  its 
natural  state  without  causing  it  to  subside,  then  the  mine- 
owner  is  not  liable  for  damage ;  but  he  is  liable  for  damage 
both  to  the  land  and  the  buildings  if  the  natural  land  would 
have  subsided,  even  though  the  buildings  had  not  been 
placed  upon  it  (r) . 

To  recover  damages  the  plaintiff  must  prove  that  the 
surface  has  been  wrongfully  let  down ;  he  cannot  maintain 
an  action  against  the  lessor,  for  subsidence,  merely  on  the 
ground  that  the  lessor  has  granted  a  mining  lease,  and 
received  the  royalties  (-s).  He  who  alleges  that  there  is  a 
contract  authorising  the  letting  down  of  the  surface,  must 
prove  it  (t) . 

The  person  having  right  to  support  being  entitled  to 
actual  and  sufficient  support,  it  is  no  defence  to  prove  that 
the  mine  workings  have  been  done  skilfully  {u),  or  without 
negligence  (.r),  or  in  the  usual  and  most  approved  way  of 
working  in  the  district,  and  pursuant  to  covenant  in  that 
behalf  (?/)  ;  or  that  everything  has  been  done  which  human 
foresight  and  experience  would  certify  as  being  sufficient  to 


(q)  Rigbyv.  Bennett  (1882),  21  C.  D. 
559  ;  48  L.  T.  47  ;  31  W.  R.  222. 
Also  see  Mnrchie  v.  Black  (1865),  19 
C.  B.  N.  S.  190  ;  34  L.  J.  C.  P.  337  ; 
11  Jur.  N.  S.  608 ;  12  L.  T.  735  ;  13 
W.  R.  896. 

if)  Brown  v.  Itobins  (1859),  4  H.  & 
N.  186;  28  L.  J.  Ex.  250;  Siddons 
V.  Short  (1877),  2  C.  P.  D.  572  ;  46 
L.  J.  CP.  795  ;  37  L.  T.  230. 


(s)  Eoberts  v.  Zeivis  (1898),  Times, 
19  Dec. 

(t)  iixon  v.  White  (1883),  8  App. 
Cas.  842. 

(m)  Hunt  V.  JPeake  (1S60),  29  L.  J. 
Ch.  785 ;  1  Johns.  705 ;  6  Jur.  N.  S. 
107. 

{x)  Humphries  v.  Brogdcn  (1850), 
12  Q.  B.  739  ;  20  L.  J.  Q.  B.  10. 

{y)  Davis  Y.  Trcharne  {1881) ,  6  App. 
Cas.  460 ;  50  L.  J.  Q.  B.  665. 
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prevent  subsidence  (s),  or  that  tlie  surface  owner  has  been  for 
many  years  aware  of  the  way  in  which  the  minerals  are 
worked  {a) .  If  the  neighbouring  land  is  of  such  a  nature 
that  the  subjacent  or  adjacent  minerals  cannot  possibly  be 
worked  without  causing  damage  to  the  property  of  the 
neighbouring  owner,  then  the  mine-owner  must  refrain 
from  working,  unless  by  agreement  with  the  neighbouring 
owner  (b). 

Where  a  right  of  support  for  land  artificially  weakened  or  Negligence  in 
burdened  has  not  been  acquired,  it  is  doubtful  whether  the  gu^rfa^not^ 
mine-ow^ner  is  liable  for  negligence  in  removing  support,  entitled  to 
or  for  not  giving  notice  of  intention  to  remove  it  (c).    It  ^'^PP^^^' 
is  certainly  prudent  to   give   notice.     In  case  statutory 
undertakers  elect  not  to  purchase  support,  the  mine-owner 
must  work  in  a  proper  and  the  usual  manner,  or  pay 
damages  {d). 

Seeing  that  the  essence  of  liability  is  subsidence  because  of  Subsidence 
failure  to  support,  it  seems  that  a  mine- owner  charged  with  to^piainSff^ 
subsidence  would  have  a  good  defence,  if  he  can  prove  that  no  himself, 
subsidence  would  have  happened,  had  it  not  been  for  excava- 
tions made  by  the  plaintiff  himself  in  his  own  land,  for,  the 
person  claiming  support  from  land  is  merely  entitled  to  such 
support  as  Nature  has  provided,  and  cannot  complain  if  he 
himself  has  altered  the  natural  condition  of  things. 

Any  person  can  sue  for  infringement  of  the  right  of  Persons 

support  who  possesses  an  interest  which  has  been  prejudiced  to^g^g^ 

or  damaged  (e),  whether  he  be  entitled  in  fee,  or  for  life,  in 

possession  or  reversion  (/),  or  absolutely,  or  as  mortgagee  (^7), 

or  as  a  commoner  {h). 

The  persons  from  whose  mining  operations  the  subsidence  Persons  liable 

to  be  sued. 

(z)  Barleij   Main   Co.  v.  Mitchell  {d)  Railways  Clauses  Act,  1845,  s. 

(1886),  11  App.  Cas.  127;  55  L.  J.  79;  Waterworks  Clauses  Act,  1847, 

Q.  B.  529.  8.  23. 

(a)  Hew  Sharlston  Collieries  Co.  v.  {e)  Rowbotham  v.  Wilson  (1860),  6 

Westmorland   (1900),  82  L.  T.  725  H.  L.  C.  361  ;  30  L.  J.  Q.  B.  49  ; 

(H.  L.)  2  L.  T.  642. 

{b)  Bellv.  Love  (1884),  10  Q.  B.  D.  (/)  Stroyan  v.  Knowles  (1861),  30 

558;  52  L.  J.  Q.  B.  290;  9  App.  Cas.  L.  J.  Ex.  102. 

286;  53  L.  J.  Q.  B.  257.  {g)  Buqdale  v.  Robertson  (1857),  3 

[c)  See  Gayford  v.  Nicholls  (1854),  K.  &  J.  695. 

9  Ex.  702 ;  Chadwicky.  Trower  (1840),  (A)  Love  v.  Bell  (1884),  9  App.  Cas. 

8  Scott,  1.  p.  292. 
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Incidents  of  Mines  and  Mining. 


Person  in 
possession  of 
excavated 
cavity  is  not 
liable  for 
subsidence 
caused  by 
"working-s 
anterior  to  his 
possession. 


As  against 
trespasser 
causing- 
subsidence, 
right  of 
support  need 
not  be  proved. 


Measure  of 
damages. 


has  occurred,  or  is  likely  to  occur,  whether  wholly  or  in  part, 
are  liable  to  be  sued  (i) . 

From  the  fact  that  the  cause  of  action  does  not  arise  until 
damage  is  actually  caused  by  subsidence,  and  that  the  claim 
is  based,  not  on  the  excavating,  but  on  the  not  providing 
supjDort,  it  has  been  argued  (k)  that  the  person  in  possession 
of  the  cavity  at  the  time  of  subsidence  is  solely  liable, 
although  he  did  not  excavate  it,  or  even  know  of  its 
existence ;  but  this  view  is  not  well  founded,  it  having  been 
decided  (and,  in  the  opinion  of  the  writer,  decided  in  con- 
sonance with  reason  and  justice)  that  a  person  in  possession 
of  mines  is  not  liable  for  damage  caused  to  land,  or  buildings 
(whether  erected  for  more  or  less  than  twenty  years),  by 
reason  of  subsidence  happening  since  the  mine  owner  entered 
into  possession,  but  resulting  from  anterior  mining  operations 
by  his  predecessor  in  title  (/).  A  mine  owner  who  has  not 
himself  removed  the  minerals  is  not  liable  to  take  active 
steps,  by  providing  artificial  support  or  otherwise,  to  prevent 
damage  resulting  from  his  predecessor's  working  (m). 

Although  the  owner  of  buildings  cannot,  until  -he  has 
acquired  a  right  of  support,  maintain  an  action,  for  removal 
of  support,  against  the  owner  of  the  adjacent  or  subjacent 
minerals  (n),  this  is  not  the  case  when  a  ivrongdoer,  having 
no  interest  in  the  soil,  removes  the  soil,  for  in  this  case  the 
plaintiff  is  not  under  any  necessity  to  plead  or  prove  that  his 
buildings  are  entitled  to  support  (o). 

The  measure  of  damages  depends  upon  the  extent  of  the 
plaintiff's  interest  in  the  damaged  property,  and  on  the  nature 
of  the  property  itself ;  and  the  damages  will  be  such  as  will 
put  the  plaintiff  in  the  same  pecuniary  position  as  he  was  in 
before  the  subsidence.  A  new  house  cannot  be  demanded  for 
an  old  one  {p). 


{i)  Darley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127;  55  L.  J. 
Q.  B.  529. 

[k]  Banks  on  Support,  5  et  seq. 

{I)  Greemvell  v.  Low  Bcechburn  Coal 
Co.,  [1897]  2  Q.  B.  165  ;  66  L.  J. 
Q.  B.  643;  76  L.  T.  759. 

(;«)  Hall  V.  Norfolk  {Duke),  [1900] 
2  Ch.  493;  69  L.  J.  Ch.  571 ;  82 


L.  T.  836 ;  48  W.  R.  565  ;  64  J.  P. 
710. 

(n)  Partridge  v.  Scott  (1838),  3  M. 
&  W.  220  ;  7  L.  J.  Ex.  101. 

{o)  Je fries  v.  Williams  (1850),  5 
Exch.  792  ;  20  L.  J.  Ex.  14  ;  Bibby 
v.  Carter  (1859),  4  H.  &  N.  153  ;  28 
L.  J.  Ex.  182;  7  AV.  R.  193. 

{p)  HidcY.  Thornborough  (1847),  2 
C  &  K.  250. 
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Where,  under  an  exception-  of  extensive  mining  liberties, 
tlie  surface  owner  is  to  have  compensation  for  damage,  he  is 
entitled  to  have  it  assessed,  having  regard  to  the  marketable 
value  of  the  land  taken  or  damaged,  for  all  purposes  to  which 
it  is  reasonably  applicable,  and  is  not  limited  to  its  value  with 
reference  to  pm'poses  for  which  it  was  used  at  the  date  of  the 
deed,  except  so  far  as  relates  to  apparent  damage  that  had 
been  done  at  that  date  (q). 

Where  a  vendor  conveys  land,  reserving  minerals  subject  Subsidence 
to  paying  compensation  for  damage  resulting  from  the  working  veyanoT' 
and  carrying  away  of  the  same,  and  the  deed  shows  that  it 
was  within  the  contemplation  of  the  parties  that  buildings 
would  be  placed  upon  the  land,  the  vendor  is  liable  for  sub- 
sidence of  houses  erected  subsequently  to  the  conveyance,  and 
which  subsidence  was  owing  to  the  operations  of  lessees  under 
a  lease  dated  antecedently  to  the  conveyance  (f). 

If  a  house  or  building  is,  because  of  subsidence,  rendered  Consequential 
useless  to  a  lessee  or  tenant,  his  damages  are  not  limited  to  ^ 
the  value  of  the  term  which  he  has  lost,  but  include  all  loss 
which  has  happened  to  him  as  a  natural  consequence,  such  as 
the  expense  of  removing  his  business  to  other  premises  (s) . 

If  it  be  proved  that  the  surface  land  would  have  subsided, 
even  although  there  had  been  no  house  or  building  upon  it, 
whether  such  building  had  been  there  twenty  years  or  less, 
and  although  the  minerals  worked  were  not  immediately 
adjacent,  then  (1)  proof  of  the  acquisition  of  the  right  of 
support  for  the  buildings  is  not  necessary,  and  (2)  the  value 
of  the  buildings  can  be  recovered  along  with  and  in  addition 
to  the  damage  to  the  land  (^),  and  also  damages  for  injmy  to 
machinery,  and  loss  of  trade  profits  (ti).  Although  the  point 
does  not  appear  to  have  been  decided,  it  is  possible  that  the 
principle  just  stated  would  be  applicable  to  an  easement,  as 
well  as  a  natural  right,  and  that  if  there  is  a  building  entitled 
to  support,  by  grant,  or  not  less  than  twenty  years'  enjoyment, 

(q)  MordueY.  Durham  (1873),  L.  R.  {t)  Broun  v.  RoUns  (1859),  28  L.  J. 

8  C.  P.  336  ;  42  L.  J.  C.  P.  114 ;  28  Ex.  250  ;  4  H.  &  N.  186. 

L.  T.  593.  {u)  Hamer  v.  Knowles,  Stroyan  v. 

(r)  Berkeley  v.  Shafto  (1862),  15  Knowles  (1861),  6  H.  &  N.  454  ;  30 

C.  B.  N.  S.  79.  L.  J.  Ex.  102  ;  3  L.  T.  746  ;  9  W.  R. 

(s)  Grosvenor  Hotel  Co,  v.  Hamilton^  615.  And  see  Siddons  v.  Short  (1877), 

[1894]  2  Q.  B.  836.  2  C.  P.  D.  572 ;  46  L.  J.  C.  P.  795. 
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Appreciable 
damage. 


Every  sub- 
sidence gives 
new  cause  of 
action. 


Continuing 
subsidence. 


Statute  of 
Limitation. 


and  if  some  addition  is  made  to  such  building  so  as  to 
increase  the  weight,  and  if  excavation  on  the  adjoining  land 
would  have  caused  damage  to  the  ancient  part  of  the  building, 
even  though  the  addition  had  not  been  made,  the  owner  of 
the  building  will  be  entitled  to  compensation,  at  the  least  for 
the  damage  done  to  the  ancient  portion  (oe). 

Many  years  ago  it  was  held  to  be  necessary  to  show  that 
appreciable  damage  has  been  caused  by  removing  lateral 
support,  such  removal  being  a  laAvful  act  of  ownership  on  the 
defendant's  own  land  (//)  ;  but,  having  regard  to  subsequent 
decisions,  it  is  arguable  that  an  action  may  be  brought  if 
land,  entitled  to  support,  is  rendered  imstable,  or  is  made  to 
subside  (s). 

All  damage  arising  from  any  one  identical  subsidence, 
whether  of  land  or  buildings,  must  be  recovered  in  one 
action  Every  new  subsidence  will  give  a  new  cause  of 
action,  even  though  such  subsidence  be  the  result  of  workings 
in  respect  of  which  there  has  been  a  former  subsidence  and 
consequent  payment  of  damages,  and,  notwithstanding  that 
more  than  six  years  (the  statutory  period  of  limitation)  may 
have  intervened  between  the  two  subsidences  (a).  A  second 
and  independent  subsidence  is  an  independent  cause  of  action, 
although  the  causa  caiisans  of  each  subsidence  may  be  the 
same  {a). 

If  there  is  a  continuing  creep  or  subsidence,  for  instance, 
one  which  commenced  more  than  six  months  before  action 
and  continued  within  that  period,  the  Court  will  consider 
that  a  new  cause  of  action  accrued  on  each,  including  the 
latest,  day  of  the  creep  or  subsidence  {b). 

If  six  years  have  elapsed  since  the  subsidence  occurred, 
the  remedy  will  be  barred  by  reason  of  the  Statute  of 


{x)  Berkeleij  v.  Shaflo  (1862),  15 
C.  B.  N.  S.  79.  See  Binuingham 
V.  Allen  (1877),  6  CD.  284;  46  L.J. 
Ch.  673. 

{y)  Smith  V.  Thackerah  (1866), 
L.  R.  1  C.  P.  564  ;  35  L.  J.  C.  P. 
276 ;  14  L.  T.  761  ;  14  W.  K  832  ; 
12  Jur.  N.  S.  545. 

(z)  Barley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127;  55  L.J. 
Q.  B.  529  ;  A.-G.\.  Conduit  Colliery 
Co.,  [1895]  1  Q.  B.  301  ;  64  L.  J. 


Q.  B.  207  ;  71  L.  T.  777  ;  43  W.  R. 

366. 

{a)  Judgment  of  Cockburn,  C.  J., 
in  Lamb  v.  Walker  {l^l^),  !^.  R.  3 
Q.  B.  D.  389;  47  L.  J.  Q.  B.  451. 
Approved  and  followed  by  House  of 
Lords  in  Barley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127;  55  L.  J. 
Q.  B.  529. 

{b)  Crumbier.  Wallsend  Local  Board, 
[1891]  1  Q.  B.  603  ;  60  L.  J.  Q.  B. 
392;  64  L.  T.  490  ;  55  J.  P.  421. 
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Limitations  {cl)  ;  but  an  action  may  be  brought  at  any  time 
within  six  years  of  the  damage  becoming  manifest,  for  the 
cause  of  action  accrues  when  the  actual  damage  first  exhibits 
itself,  and  the  surface  owner  is  not  debarred  from  maintaining 
an  action  for  damages,  though  more  than  six  years  have 
elapsed  since  the  doing  of  the  act  which  was  in  reality 
(though  unknown  at  the  time)  the  origin  of  the  mischief  {d). 
And,  seeing  that  on  each  occurrence  of  fresh  damage  from 
removal  of  support  a  fresh  cause  of  action  accrues,  and  a 
fresh  action  will  lie,  the  material  point  is  to  see  that  the 
damage  occurred  within  six  years,  or,  in  the  case  of  public 
authorities,  within  the  statutory  period  for  giving  notice  of 
action  {e). 

If  damage  be  caused  to  a  mine  in  consequence  of  the 
lessor  having  worked  reserved  minerals  lying  above  the 
demised  mine,  the  lessee  can  recover  damages  for  the  breach 
of  the  lessor's  covenant  for  quiet  enjoyment.  And  it  is  con- 
ceived that  such  action,  being  founded  in  contract,  could  be 
brought  at  any  time  within  twenty  years  of  the  breach  (/). 

Infringement  of  the  right  of  support,  being  based  on  tort,  Death  of 
the  representative  of  the  wrong-doer  cannot  be  sued,  nor  "^^^o^^®^ 
added  as  a  defendant  after  his  death  (cI) .    The  inflexible  rule .  . 
in  such  cases  is  Actio  personalis  moritnr  cum  persona,  and  it 
applies   even   though   judgment  has   been   obtained,  and 
directions  have  been  given  to  an  arbitrator  to  assess  the 
damages  (g).     The  case  may  be  otherwise,  if  subsidence- 
damage  is  caused  in  breach   of  a  contract,  ex^^ress  or 
implied  (h). 

Inspection  of  the  defendant's  property  may  be  obtained, 
by  order  of  a  judge,  at  any  time  after  writ  has  been  issued  for 
damage  or  injunction  (i).    For  purposes  of  discovery  it  may  Discovery. 


{d)  BackJwuse  v.  Bonoiii  (1861),  9 
H.  L.  C.  503  ;  34  L.  J.  Q.  B.  181  ; 
7  Jur.  N.  S.  809 ;  4  L.  T.  754 ;  9 
W.  R.  769. 

{e)  Darley  Main  Co.  v.  Mitchell 
(1886),  11  App.  Cas.  127  ;  55  L.  J. 
Q.  B.  529  ;  54  L.  T.  882  ;  Crnmbie 
V.  Walhend  Local  Beard,  [1891]  1 
Q.  B.  503  ;  60  L.  J.  Q.  B.  392  ;  64 
L.  T.  490  ;  55  J.  P.  421  (half  a  year's 
limitation) . 

(/)  Shaw  V.  Stenton   (1858),  27 


L.  J.  Ex.  253  ;  2  H.  &  N.  858. 

{g)  Chapman  v.  Bay  (1883),  49  L.  T. 
436,  C.  A.,  reversing  48  L.  T.  907. 
(The  contrary  view  in  Banks  on 
Support,  96,  is  not  well  founded, 
and  this  decision  is  not  cited.) 

(A)  See  Phillips  v.  Homfray  (1883), 
24  C.  D.  439,  456  ;  52  L.  J.  Q.  B. 
833  ;  49  L.  T.  5. 

{%)  Rules  of  Court,  Ord.  L.  r.  3  ; 
Cooper  V.  Ince  Hall  Co.  (1876),  W.  N. 
24. 
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Injunction. 


Threat  or 
claim  of  right 
to  withdraw 
support. 


sometimes  be  desirable  to  join  the  lessors  of  the  mine-owner 
as  co-defendants,  and  in  this  case  the  statement  of  claim 
should  say  that  the  lessors  claim  the  right  to  let  down  the 
surface.  If  this  be  done  the  Court  will  not  strike  out  the 
lessors  as  not  being  necessary  parties  (k) . 

An  injunction  will  be  granted  to  restrain  (/)  at  the  instance 
of  any  person  who  is,  or  is  likely  to  be,  prejudiced  or 
damaged,  including  a  commoner,  if  the  workings  will  sub- 
stantially interfere  with  his  surface  rights  (m). 

If  the  defendants  are  doing  an  act  which  will  necessarily 
or  probably  have  the  effect  of  letting  down  the  plaintiff's 
property  entitled  to  support,  the  Coui't  will  interfere,  by 
injunction,  to  prevent  irreparable  damage,  even  though  there 
is  only  a  threat  or  claim  of  right  to  withdraw  support  (n). 
When  there  is  only  such  a  threat  or  claim,  a  stronger  and 
clearer  case  must  be  made  out,  than  where  damage  has  actually 
occurred  (o). 

When  land  is,  to  the  knowledge  of  the  vendor,  bought  for 
building  purposes,  and  excavation  of  adjoining  minerals 
would  cause  the  land  without  buildings  to  sink,  an  injunc- 
tion will  be  granted  to  restrain  the  removal  of  support ;  and 
will  not  be  refused  on  the  mere  ground  that  the  injury  can 
be  satisfied  by  damages  (|;). 

In  a  proper  case,  a  mandatory  injunction  can  be  ob- 
tained (q) ;  and  an  interim  injunction  will  be  made  perpetual 
if  damage  has  been  actually  caused  (r). 

When  damages  for  subsidence  are  sued  for,  it  is  desirable 
to  add  a  claim  for  an  injunction,  because  then  damages  may 
be  given  clown  to  the  day  of  assessment,  and  not  merely  to 
the  date  of  the  writ  (s).    The  injunction,  when  issued,  is  to 


(k)  Shaflo  V.  Bolckow,  Yaughan  ^ 
Co.  (1887),  34  C.  D.  725. 

(Z)  Trinidad  Asphalt e  Co.  v.  Amhard 
(1899)  A.  C.  594  (pitch  is  a  mineral) ; 
New  tiharhton  Collieries^  Co.  v.  West- 
morland (1900).  82  L.  T.  725  (H.  L.), 
affirming  79  L.  T.  716;  80  L.  T. 
846. 

Love  v.  Bell  (1884),  9  App.  Cas. 
297;  53  L.  J.  Q.  B.  257  ;  54  L.  T. 
1,  per  Selbome,  L.  C. 

{n)  Hext  V.  Gill  (1872),  L.  E.  7 
Ch.  699;  41  L,  J.  Ch.  761;27L.T. 


291  ;  20  W.  R.  957 ;  3£undy  v.  Rut- 
land (1883),  23  C.  D.  81. 

ip)  Per  Jessel,  M.  R,,  in  Birmingham 
V.  Allen  (1877),  6  C.  D.  284 ;  46  L.  J. 
Ch.  675 ;  37  L.  T.  207  ;  Proud  v. 
Bates  (1865),  34  L.  J.  Ch.  406. 

[p)  Siddons  v.  Short  (1877),  2 
C.  P.  D.  572;  46  L.  J.  C.  P.  795  ; 
37  L.  T.  230. 

{q)  BcllY.  Jocll  (1875),  Seton,  496. 

(r)  Hunt  V.  Peake  (1860),  1  Johns. 
705;  29  L.  J.  Ch.  785. 

(s)  Judicature  Rules,  O.  XXXVI. 
rr.  56—58. 
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restrain  the  defendants  from  working    in  such  a  manner  as 
to  occasion  any  damage  "  to  the  plaintiff's  property  (t). 

An  injunction  will  not  be  granted  to  restrain  working 
where  minerals  are  reserved,  with  power  to  work  "  without 
entering  on  the  surface,"  subject  to  paying  compensation  (w)  ; 
or  where  compensation  is  payable  for  getting  minerals  "under" 
the  described  premises  (.r),  subject  to  compensation.  In  these 
two  cases,  the  quoted  words  imply  the  right  to  let  down. 

An  injunction  will  not  be  granted  where  there  is  delay  in  Delay, 
applying  for  it.    The  plaintiff  may,  however,  still  claim  for 
damages  not  barred  by  statute  (y) . 

It  is  not  essential  that  an  agreement  to  pay  for  surface  Agreement 
damage  should  be  in  wTiting :  it  is  not  for  an  interest  in  g^r?ace*°^ 

land  (s).  damage. 

(5)  Statutory  Undertakings. 

If  minerals  lie  under  a  railway,  waterworks,  or  works  Is  the 
belonging  to  a  local  authority  for  the  purposes  of  sewerage,  undertSing 
drainage,  sewage  disposal,  lighting,  or  water  supply,  the  ^.^^."^  " 
question  arises  whether,  and  in  what  way,  the  right  of  such  Code"? 
works  to  support  is  affected  by  statute  ;  and,  particularly, 
whether  such  works  are  within  "  the  Mining  Code"  ;  being, 
as  regards  railways,  the  Railways  Clauses  Consolidation  Act, 
1845  {a)  ;  as  regards  waterworks,  the  Waterworks  Clauses 
Consolidation  Act,  1847  (b) ;  and  as  regards  works  vested  in 
a  local  authority,  the  Public  Health  Act,  1875  (Support  of 
Sewers)  Amendment  Act,  1883  (c),  incorporating  the  above- 
mentioned  provisions  of  the  Waterworks  Clauses  Act,  1847. 

To  determine  this  question,  it  is  necessary  to  ascertain 
(i)  whether  the  special  Act  -  is  anterior  to  or  distinguishable 
from  "  the  Mining  Code " ;  (ii)  or  whether  "  the  Mining 
Code  "  has  been  varied  either  by  the  special  Act,  or  by  agree- 
ment with  the  landowner ;  or  (iii)  whether  (as  is  generally 
the  case)  "  the  Mining  Code  "  applies  in  full. 

(0  miot  V.  iV.  :E.  Bail.  Co.  (1863),         (i/)  Hilton  v.   Granville  (1841),  1 

10  H.  L.  C.  333  ;  32  L.  J.  Ch.  402.  Cr.  &  Ph.  283. 

{u)  Aspclen   or  Apsdcn  v.  Seddon         {z)  Griffiths  v.  JenTcins  (1864),  10 

(1875),  L.  R.  lOCh.  394;  44  L.  J.  Jiir.  N. '  S.  207;  9  L.  T.  732;  12 

Ch.  359.  W.  R.  533. 

{x)  Smith  V.  Darby  (1872),  L.  R.         {a)  8  Vict.  c.  20,  ss.  77—85. 
7  Q.  B.  716;  42  L.  J.  Q.  B.  140  ;         {b)  10  Vict.  c.  17,  ss.  18—27. 
26  L.  T.  762  ;  20  W.  R.  982.  {c)  46  &  47  Vict.  c.  37. 
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Incidents  of  Mines  and  Mining. 


Rig-hts  of 
statutory- 
undertakers 
who  are 
not  within  the 
Mining  Code. 


Minerals 

under 

railway. 


Tramway 
converted  into 
railway. 


Dealing  fii'st  with  statutory  undertakings  not  subject  to  the 
Mining  Code,  1845—1847. 

If  the  land  for  a  railway,  waterworks,  or  other  statutory 
undertaking  was  acqnii^ed  before  the  passing  of  the  Railways 
Clauses  Consolidation  Act,  1845,  the  Waterworks  Clauses 
Act,  1847,  or  the  Public  Health  (Support  of  Sewers)  Act, 
1883,  respectively,  then  the  statute  under  which  the  railway 
or  other  undertaking  was  made  must  be  carefully  examined, 
with  a  view  to  ascertain  whether  it  contains  provisions  similar 
to  the  mining  clauses  of  these  Acts ;  for,  railway  companies 
and  other  statutory  undertakers  have  the  same  rights  of  sup- 
port as  private  owners,  except  so  far  as  varied  or  modified  by 
statute  (c/).  Thus,  where  a  Eailway  Act,  passed  in  1826, 
gave  power  to  owners  to  reserve  the  whole  minerals,  but  not 
to  work  the  same,  without  giving  security  for  injury  thereby 
resulting  to  the  undertaking,  and  a  deed  of  conveyance  dated 
1835  reserved  the  minerals  in  terms  of  the  Act,  and  the 
landowner  omitted  to  get  compensation  for  minerals  along 
with  the  surface  sold,  it  was  held  that  the  land  having  been 
sold  with  knowledge  that  it  was  to  be  used  for  a  railway,  the 
railway  company  were  entitled  to  subjacent  and  adjacent 
support  for  the  railway;  and  that  a  subsequent  statute 
practically  corresponding  with  the  Mining  Clauses  of  1845, 
was  not  retrospective  (e) . 

So,  where  the  special  Act  was  for  the  construction  of  a 
small  tramway,  which  was  subsequently  converted  into  a 
railway  for  locomotives,  it  was  held  that  the  Eailway  Clauses 
Act,  incorporated  with  an  Act  of  1849,  did  not  apply  to  cases 
where  the  land  was  regulated  by  an  earlier  contract  (/) ;  the 
antecedent  right  of  support  is  not  taken  away  in  such  a  case  (g) . 

Where  a  Railway  Act,  passed  in  1834,  excepted  minerals 
and  power  of  working,  but  "  so  that  no  damage  or  obstruction 
be  done^  or  thereby  occur,  to  or  in  such  raihvay  or  other  zvorJcs^'  (h), 
and  land  was  taken  compulsorily,  the  owner  being  aware  that 


(d)  Elliot  V.  JSr.  E.  Raihvay  (1863), 
10  H.  L.  C.  333  ;  32  L.  J.  Ch.  402  ; 
9  Jur.  N.  S.  655  ;  8  L.  T.  337  ;  11 
W.  R.  604;  2  N.  R.  87. 

{e)  Caledonian  liailway  v.  Sprot 
(1856),  2  Macq.  H.  L.  449  ;  2  Jur. 
N.  S.  623 ;  4  W.  R.  659  ;  27  L.  T. 
O.  S.  264.  Also  see  Rex  v.  Leeds  ^ 
Selhy  Rail.  (1835),  3  Ad.  &  E.  683. 


(/)  Caledonian  Railway  v.  Lord 
Belhaven  (1857),  3  Macq.  H.  L.  56; 
29  L.  T.  0.  S.  286  ;  3  Jur.  N.  S.  573. 

{g)  G.  W.  Railway  v.  Cefn  Cribbwr 
Brick  Co.,  [1894]  2  Ch.  157. 

{h)  There  are  no  such  words  as 
these  in  the  Mining  Clauses  of  1845 
or  1847,  and  this  distinguishes  the 
case  from  0.  W.  Railway  v.  Bennett. 
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it  was  intended  to  erect  upon  it  a  bridge  of  great  weight,  it  Ancient  rail- 
was  lield  that  the  company  were  entitled  not  only  to  support  right\o^1:uIl' 
from  the  minerals  under  the  railway  and  a  distance  of  twenty  support, 
yards  specified  in  their  Act,  but  also  to  such  lateral  support 
from  the  adjoining  land  as  might  b^necessary  to  uphold  the 
bridge  (/).    And,  similarly,  where  the  railway  company  have 
a  tunnel  held  as  an  easement.  Acts  passed  subsequently  to 
the  statute  for  construction  of  the  railway,  do  not  annul  or 
prejudice  rights  and  liabilities  created  by  the  original  Act  (^). 

The  efPect  of  these  decisions  is  that,  ichere  there  are  no 
special  enactments  altering  the  relationship  between  the  parties, 
an  owner  who  sells  land  for  the  construction  of  works 
authorised  by  Parliament  upon  it,  imjDliedly  sells  all  necessary 
support,  both  subjacent  and  adjacent,  which  is  required  for 
the  purpose  of  supporting  such  works,  and  cannot,  by  reason 
of  his  having  reserved  the  mines,  derogate  from  his  own  con- 
veyance by  removing  that  support.  This  obligation  results 
from  the  position  into  which  the  parties  have  placed  them- 
selves by  their  contract. 


"  THE  MININa  CODE." 
"  The  Mining  Code  "  in  the  Railway  Clauses  Act,  1845,  Undertakers 
and  the  "Waterworks  Clauses  Act,  1847,  is  as  follows  : —        nSnerais.^  *° 

(^''i^;  TA^rrS.  s^all  ^®  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land 
purchased  by  them,  except  only  such  parts  thereof  as  shall 
be  necessary  to  be  dug,  or  .carried  away,  or  used,  in  the 
construction  of  the  ^.^7^°4w'a-s  "^^^^^s  the  same  shall  have  been 
expressly  purchased ;  and  all  such  mines,  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the  conveyance 
of  such  lands,  unless  they  shall  have  been  expressly  named 
therein  and  conveyed  thereby. 

(i)  Mliot  V.  N.  E.  Railway  (1863),      Railway  v.  ChecMcy  (1867),  L.  R.  4 

10  H.  L.  C.  333  ;  32  L.  J.  Ch.     Eq.  19  ;  36  L.  J.  Ch.  383. 

402.  [l)  The  portions  in  ordinary  Roman 

{k)  N.    E.   Railway  v.    Crosland  type  are  common  to  both  Acts  ;  the 

(1862),  4  De  G-.F.  &  J.  550;  32L.  J.  portions  in  italic  type  are  in  the 

Ch.  353  ;  1  N.  R.  72  ;  7  L.  T.  765  ;  Waterworks  Clauses  Act  only ;  the 

11  W.  R.  83.  Note  that  these  are  upper  small  print  shows  the  RaU- 
cases  of  injunction,  not  of  compensa-  ways  Act,  the  lower  small  print  shows 
tion  being  claimed.     See  Midland  the  Waterworks  Act. 


410 


Incidents  of  Mines  and  Mining. 


Map  and  plan 
of  underground 
works  of 
undertakers  to 


Copies  of  such 
map  or  plan  ta 
be  deposited 
with  clerk 
of  the  peace f 


Clerks  of  the 
peace,  ^r.  to 
receive  and 
keep  copies  of 
the  map,  ^c, 
and  allow 
inspection. 


19  (/).  The  undertakers  shall  from  time  to  time,  toithin  six 
months  from  the  time  at  luhich  any  pipes,  conduits  or  under- 
ground icorks  shall  have  been  laid  down  or  formed  by  them.,  cause 
a  survey  and  map  to  be  made  of  the  district  icithin  ichich  any 
such  f)ipes  or  underground  worhs  shall  be  laid,  on  a  scale  not  less 
than  one  foot  to  a  mile,  and  shall  cause  to  be  marked  thereon  the 
course  and  situation  of  all  existing  pipes  or  conduits  for  the 
collection,  jmssage  or  distribution  of  ivater,  and  underground 
tvorks  belonging  to  them,  in  order  to  shoio  all  such  underground 
tvorks  within  the  said  district,  and  shall,  icithin  six  months  from 
the  making  of  any  alterations  or  additions,  cause  the  said  map  to 
be  from  time  to  time  corrected,  and  such  additions  made  thereto 
as  may  shoio  the  line  and  situation  of  all  such  ptipes,  conduits  and 
underground  tvorks  as  may  be  laid  doicn  or  formed  by  them  from 
time  to  time  after  the  passing  of  the  Special  Act,  and  such  map 
and  plan,  or  a  copy  thereof,  icith  the  date  expressed  thereon  of 
the  last  time  ichen  the  same  shall  have  been  so  corrected  as 
aforesaid,  shall  be  kept  in  the  office  of  the  undertakers,  and  shall 
be  open  to  the  inspection  of  all  p)ersons  interested  in  the  same 
loithin  the  said  district. 

20  {I).  The  undertakers  shall,  from  time  to  time,  icithin  three 
months  from  the  time  at  ichich  any  such  map  or  plan,  or  any 
such  correction  thereof  or  addition  thereto,  shall  have  been  made 
as  aforesaid,  dejjosit  icith  the  clerks  of  the  jjcace  in  England  or 
Ireland,  and  with  the  sheriff  clerks  in  Scotland,  of  every  county, 
and  the  town  clerk  of  every  burgh  in  Scotland,  in  which  such 
district  or  any  part  thereof  may  be  situate,  and  also  with  the 
parish  clerks  of  the  several  p)arishes  in  England,  and  clerks  of 
the  union  of  the  several  parishes  in  Ireland,  and  the  schoolmasters 
of  the  several  parishes  in  Scotland,  in  which  such  underground 
works  shall  be  sittcate,  copies  of  the  said  map  .or  plan,  with  all 
such  particulars,  and  all  such  corrections  and  additions  as 
aforesaid,  so  far  as  relates  to  such  counties,  burghs  and  parishes 
respectively. 

21  (/).  The  said  clerks  of  the  peace,  sheriff  clerks  and  town 
clerks,  parish  clerks,  clerks  of  the  union  and  schoolmasters  shall 
receive  the  said  copies  of  the  said  map  and  plan  respectively,  and 
shall  keep  the  same,  and  shall  alloic  all  persons  interested  to 

[l]  The  portions  printed  in  italics  only  apply  to  waterworks  and  works  "of 
local  authorities. 
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inspect  the  same,  and  take  copies  or  extracts  of  and  from  the 
same,  in  the  like  manner,  and  upon  the  like  terms,  and  under 
the  like  penalty  for  default,  as  is  provided  in  the  case  of  maj^s 
and  plans  deposited  under  7  Will.  4     1  Vict.  c.  83. 

^1'  Except  tvhere  otherwise  provided  for  hy  agreement  between  Mines  lying 
the  undertakers  and  other  parties,  if  the  owner,  lessee  or  not  to  be^°^ 
occupier  of  any  mines  or  minerals  lying  under  the  ""f^^:!  '^^"^"'^  ""^^^ 

r                 J                                       J     n                      reservoir  owners  give 

or  any  of  tlie  works  connected  therewith,  notice  to 

or  buildings  belonging  to  the  undertakers^  or  under  anij  of  their  pipes  or  works  ui^dertakers. 
which  shall  be  underground  and  shall  be  described  in  the  map  or  plan  which 
shall  be  so  kept  and  deposited  as  hereinbefore  mentioned,  Or  within  the 

prescribed  distance,  if  any,  ^^^^^^^p  no  distance  shall  be 
prescribed,  within  forty  yards  therefrom,  be  desirous  of  work- 
ing the  same,  such  owner,  lessee  or  occupier  shall  give  to  the 
undeM^rs  ^^tice  in  writing  of  his  intention  so  to  do  thirty 
days  before  the  commencement  of  working ;  and  upon  the 
receipt  of  such  notice  it  shall  be  lawful  for  the  ^JJ^^^^^^J^ 
to  cause  such  mines  to  be  inspected  by  any  person  appointed 
by  them  for  the  purpose ;  and  if  it  appear  to  the  ,,^°^??SJrs 
that  the  working  of  such  mines  or  minerals  is  likely  to 

damage  the  ^-^rf/t^f^^^'         if       ^T^'  l>e  willing 
to  make  compensation  for  such  "^^^'^  ^Zne^^ 
to  such  owner,  lessee  or  occupier  thereof,  then  he  shall 
not  -"^Z,^^'  the  same;  and  if  the  ^^^^ 

owner,  W  J  occupier  ^^^^  ^  ^^^^^^ 

such  compensation,  tlie  same  shall  be  settled  as  in  other 
cases  of  disputed  compensation. 

II  If  before  the  expiration  of  such  thirty  days  the  ,23,  JlSgL 
do  not  state  their  willingness  to  treat  with  such  owner,  treat  for 
lessee  or  occupier,  for  the  payment  of  such  compensa-  compensation, 
tion,  it  shall  be  lawful  for  him  to  work  the  said  mines,  ^^^k^^hT^ 

or  any  part  thereof  for  which  the  company  shall  not  have  agreed  to  pay  mines, 
compensation,  so  that  the  same  may  be  done  in  a  manner  proper  and  neces- 
sary for  the  beneficial  working  thereof,  and  according  to  the  usual  manner 
of  working  such  mines  in  the  district  where  the  same  shall  be  situate; 
and  {I)  to  drain  the  same  by  means  of  engines  or  othenvise  as  if  this  Act  and  the 
Special  Act  had  not  been  passed,  so  that  no  wilful  damage  be  done  to  the  said 
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Mining  com- 
munications. 


Company  to 
make  com- 
pensation for 
expenses 
incurred  by- 
reason  of 
severance, 


xvorks  and  so  that  the  said  mines  be  not  worked  in  an  unusual  manner  (i), 

and  if  any  damage  or  obstruction  be  occasioned  to  the 

railway  or  works  by  improper  working  of  such  mines, 

ivories  of  the  undertakers  by  the  working  of  such  mines  in  an  unusual  manner^ 

the  same  shall  forthwith  be  repaired  or  removed,  as  the  case 
may  require,  and  such  damage  made  good,  by  the  owner, 
lessee  or  occupier  of  such  mines  or  minerals,  and  at  his  own 
expense;  and  if  such  repair  or  removal  be  not  forthwith 
done,  or,  if  the  ^^X-Sr*  ^^'^  think  fit,  without  waiting 
for  the  same  to  be  done  by  such  owner,  lessee  or  occupier, 
it  shall  be  lawful  for  the  J^^^.^^^J.^  to  execute  the  same,  and 
recover  from  such  owner,  lessee  or  occujDier,  the  expense 
occasioned  thereby,  by  action  in  any  of  the  superior  Courts. 

80. 

2it.  If   the   working   of   any   such   mines   under  the 
J^'l  Z  Ztiauers,  or  within  the  above-mentioned 
distance  therefrom,  be  prevented  as  aforesaid  by  reason  of 
apprehended  injury  to  ^^Ich^^ZkJ'       ^^^^^  ^®  lawful  for 
the  respective  owners,  lessees  and  occupiers  of  ^^^^uch^^Tnes^^^ 

whose  mines  shall  extend  so  as  to  lie  on  both  sides  of  the  railway, 

to  cut  and  make  such  and  so  many  airways,  headways, 
gateways  or  water  levels  through  the  mines,  measures  or 
strata,  the  working  whereof  shall  be  so  prevented,  as  may 
be  requisite  to  enable  them  to  ventilate,  drain  and  work 


but  no  such 


their  said  mines 
any  mines  or  minerals  on  each  or  either  side  thereof, 

airway,  headway,  gateway  or  water  level  shall  be  of  greater 
dimensions  or  sections  than  the  prescribed  dimensions 

sections,  and  where  no  dimensions  "^^^'/.t^lr 
eight  feet  wide  and  eight  feet  high,  nor  shall  the  same  be  cut 

or  made  upon  any  part  of  the  ^^^^^saldwo^^T^^         ^®  injure 

the  same,  or  to  impede  the  passage  thereon. 
the  same. 

81.  The  company 

25.  Except  where  othertcise  provided  for  by  agreement,   the  undertakers 

shall  from  time  to  time  pay  to  the  owner,  lessee  or  occupier  of 

such  mines  f     /I  *  + 

such  mines,  mines  of  coal,  ironstone  and  other  minerals  ^^I'^I^Cling  SO  aS  tO 

{I)  The  portions  printed  in  italics  only  apply  to  waterworks  and  works  of 
local  authorities. 
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lie  on  both  sides  of  .     ;  ^  interruption, 

any  reservoirs,  omidings,  pipes,  eonamts  or  other  works  <*c. 

all  such  additional  expenses  and  losses  as  shall  be  incurred  by 
such  owner,  lessee  or  occupier,  by  reason  of  the  severance  of 

J.T  ^  1,  lying-  over  such  mines  by  the  railway,         p  ,  i  ,  • 

the  lands        ^^^^^  ^^^.^^f^  or  of  the  continuous 

working  of  such  ,^i,,,J^'J'Znerais  ^^^^S  interrupted  as  aforesaid, 
or  by  reason  of  the  same  being  worked  ZZ'—^^lr^Z 

such  restrictions  as  not  to  prejudice  or  injure  the  railway, 

tained  in  this  or  the  Special  Act,  and  f  or  any  mines  or  minerals  not 
purchased  by  the  JJXSI-^  which  cannot  be  obtained  by 
reason  of  making  and  maintaining  the  ^^.^  ^.^1.7'^^  by 

reason  of  such  apprehended  injury  from  the  worlcing  thereof  as  aforesaid ; 

and  if  any  dispute  or  question  shall  arise  between  the 
i^^t^ers  owner,  lessee  or  occupier  as  aforesaid 

touching  the  '^f  ^T''' f^'""'"''  the  same  shall  be 

o  price  of  such  minerals,  K.xic*ix 

settled  by  arbitration. 

settled  by  arbitration  in  such  manner  as  is  provided  by  the  Lands  Claicses 
Consolidation  Act  if  the  undertaking  shall  be  situate  in  England  or  Ireland,  and 
by  the  Lands  Clauses  Consolidation  {Scotland)  Act  if  the  undertaking  shall  he 
situate  in  Scotland. 

82.  If  any  loss  or  damage  be  sustained  by  the  owner  or  And  also  for 
occupier  of  the  lands  lying  over  any  such  mines  the  working  or otherwork 
whereof  shall  have  been  so  prevented  as  aforesaid  (and  not  sary^yThe' 
being  the  owner,  lessee  or  occupier  of  such  mines),  by  reason  railway, 
of  the  making  of  any  such  airway  or  other  work  as  aforesaid, 
which  or  any  like  work  would  not  have  been  necessary  to  be 
made  but  for  the  working  of  such  mines  having  been  so 
prevented  as  aforesaid,  the  company  shall  make  full  com- 
pensation to  such  owner  or  occupier  of  the  sui-face  lands  for 
the  loss  or  damage  so  sustained  by  him  {m). 

83    \  •   •  • 

For  better  ascertaining  whether  any  such  mines  are  Power  to 
being  worked  or  have  been  worked  so  as  to  damage  the  enter  and 
'^"3  IX:'"  it  shall  be  lawful  for  the  JX-S,  after  3LVtf 

.  .  .      .  .  .  mines. 

givmg  twenty-lour  hours  notice  m  writing,  to  enter  upon 
{m)  Ss.  82,  84,  85  have  not  corresponding  clauses  in  the  "Waterworks  Act,  1847. 
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Penalty  for 
refusal  to 
allow 
inspection. 


If  mines 
improperly 
•worked  the 
company  may 
require  means 
to  be  adopted 
for  the  safety 
of  the  railway. 


Nothing  to 
prevent  water- 
works under- 
takers from 
being  liable  to 
actions  for 
injury  done 
to  mines. 

The  Public 
Health 
(Support  of 
Sewers)  Act, 


any  lands  through  or  near  which  ^T'.  , 

C5  the  said  works  are  situate  and 

wherein  any  such  mines  are  being  worked  or  are  supposed 
so  to  be,  and  to  enter  into  and  return  from  any  such 
mines,  or  the  works  connected  therewith ;  and  for  that 
purpose  it  shall  be  lawful  for  them  to  make  use  of  any 
apparatus  or  machinery  belonging  to  the  owner,  lessee  or 
occupier  of  such  mines,  and  to  use  all  necessary  means  for 
discovering  the  distance  from  the  said7i^Jks  P^^^  of 

such  mines  which  are  being  worked  r:™!^!,. 

84  (m).  If  any  such  owner,  lessee  or  occupier  of  any  such 
mine  shall  refuse  to  allow  any  person  appointed  by  the 
company  for  that  purpose  to  enter  into  and  inspect  any 
such  mines  or  works  in  manner  aforesaid,  every  person  so 
offending  shall  for  every  such  refusal  forfeit  to  the  company 
a  sum  not  exceeding  201. 

85  {m).  If  it  appear  that  any  such  mines  have  been 
worked  contrary  to  the  provisions  of  this  or  the  Special  Act, 
the  company  may,  if  they  think  fit,  give  notice  to  the  owner, 
lessee  or  occupier  thereof  to  construct  such  works  and  to 
adopt  such  means  as  may  be  necessary  or  proper  for  making 
safe  the  railway,  and  preventing  injury  thereto ;  and  if  after 
such  notice  any  such  owner,  lessee  or  occupier  do  not  forth- 
with proceed  to  construct  the  works  necessary  for  making 
safe  the  railway,  the  company  may  themselves  construct 
such  works,  and  recover  the  expense  thereof  from  such  owner, 
lessee  or  occupier,  by  action  in  any  of  the  superior  Courts. 

27.  Nothing  in  this  or  the  Special  Act  shall  prevent  the 
undertakers  from  being  liable  to  any  action  or  other  legal 
proceeding  to  which  they  ivould  have  been  liable  for  any  damage 
or  injury  done  or  occasioned  to  any  mines  by  means  or  in  conse- 
quence of  the  icaterivorhs,  in  case  the  same  had  not  been  constructed 
or  maintained  by  nrtue  of  this  Act  or  the  Special  Act.'^ 

The  Public  Health  (Support  of  Sewers)  Act,  1883  (n), 
makes  the  foregoing  clauses  of  the  Waterworks  Clauses  Act, 


{m)  Not  in  the  Waterworks  Act. 


{n)  46  &  47  Vict.  c.  37, 
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1847,  applicable  to    any  existing  or  future  building  or  work  1883,  extends 
constructed  by  or  vested  in  or  under  the  control  of  a  local  sewerage, 
authority  under  the  powers  or  for  the  purposes  of  so  much  of  drainage, 
the  Public  Health  Act,  1875,  or  of  any  general  or  local  posaf  light- 
Act  or  provisional  order  as  relates  to  the  construction  or  ^f^er^upply 
maintenance  of  any  works  of  sewerage,  drainage,  sewage  vested  in  a 
disposal,  lighting,  or  water  supply,  including  any  fixtures,  authority, 
pipes,  fittings  or  apparatus  connected  with  any  such  work 
and  belonging  to  or  used  by  the  local  authority  "  (o).  The 
map  of  pipes,  conduits  or  underground  works  existing  at  the 
passing  of  the  Act  was  to  be  deposited  with  the  clerk  of  the 
peace  before  25th  November,  1884  ;  the  local  authority  may 
from  time  to  time  make  agreements  with  the  owners,  lessees 
or  occupiers  of,  or  the  persons  working  any  mine,  for  com- 
promising claims,  or  relating  to  the  past  or  future  working  of 
mines  ;  the  provisions  of  the  Act  apply  whether  the  land  on, 
in,  over  or  under  which  the  work  is  situate,  is  or  is  not  vested 
in  or  occupied  by  the  local  authority,  and  is,  or  is  not,  wholly 
or  partially  dedicated  to  the  public  as  a  street,  highway  or 
public  place  ( j;). 

"Except  as  in  this  Act  provided,  a  local  authority  shall  Limitation  of 
not,  by  reason  only  of  anything  contained  in  the  Sanitary  si;[pport  for 

Act,  under  the  authority  of  which  a  sanitary  work  has  been  sanitary  works 

.      .  .         over  mines, 

or  is  constructed  or  maintained,  be  deemed  to  have  acquired, 

or  to  be  entitled  to,  or  to  be  bound  to  acquire,  or  make 

compensation  for,  any  right  of  support  for  such  sanitary 

work,  as  against  any  person  owning,  or  working,  or  being 

lessee  or  occupier  of,  or  entitled  to  work,  or  otherwise 

interested  in,  any  mine ;   and  nothing  in  such  Sanitary 

Act  shall  be  deemed  to  have  subjected,  or  to  subject,  any 

such  person  to  any  liability  to  the  local  authority,  in  respect 

of  damage  to  a  sanitary  work  caused  in,  or  consequent 

upon,  the  working  of  any  mines,  in  a  reasonable  and  proper 

manner  "((/). 

"  Nothing  in  this  Act  shall  be  construed  to  repeal.  Act  not 
invalidate,  or  affect  any  express  enactment  in  a  Sanitary  ^^ereexpress 
or  other  Act,  with  respect  to  rights  of  support  for  sanitary  enactment ;  or 
works,  or  any  agreement  made  before  the  passing  of  this  or  rights 


(o)  46  &  47  Vict.  c.  37,  s.  2.  {p)  Sect.  3.  {q)  Sect.  4. 
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acquired^  Act,  with  respect  to  such  rights,  or  to  affect  any  action, 
isss^wherem)  arbitration,  or  other  legal  proceedings  concluded  before  or 
recoverable'^  pending  at  the  passing  of  this  Act.  Where  any  right  of 
support  has  been  acquired  before  the  passing  of  this  Act,  by 
a  local  authority,  in  respect  of  any  sanitary  work,  and  no 
compensation  is,  at  the  passing  of  this  Act,  recoverable  in 
respect  of  such  right,  nothing  in  this  Act  shall  be  construed 
to  apply  to  the  work  in  respect  of  which  such  right  has  been 
acquired,  or  operate  to  deprive  the  local  authority  of  such 
right,  or  to  entitle  any  person  to  any  compensation  in  respect 
thereof,  to  which  such  person  would  not  have  been  entitled 
if  this  Act  had  not  been  passed  "  (r). 

It  should  be  observed  that  the  Public  Health  (Support  of 
Sewers)  Act,  1883,  is  retrospective,  and  makes  the  provisions 
of  the  Waterworks  Act,  1847,  as  altered  by  the  1883  Act, 
apply  to  "  sanitary  works  "  constructed  as  well  before  as 
after  the  Act ;  and  may  be  made  to  apply  to  minerals  beyond 
as  well  as  within  forty  yards,  unless  there  is  agreement 
otherwise,  or  compensation  for  support  has  been  actually 
paid  before  the  25th  August,  1883,  so  as  to  be  no  longer 
"  recoverable,"  as  mentioned  in  sect.  5  of  the  1883  Act ;  or 
unless  there  is,  in  the  Special  Act  of  the  particular  local 
authority,  an  express  enactment  on  the  subject.  The  Public 
Health  Act,  1875,  itself  only  gave  an  implied  right  of 
support  (s).  Assuming  that  there  is  nothing  to  take  the  case 
out  of  the  operation  of  "  the  Mining  Code,"  in  what  cases, 
and  to  what  substances,  does  ''the  Mining  Code"  apply? 

By  the  above-cited  enactments  it  was  the  intention  of  the 
legislature  to  create  a  new  code  as  to  the  relations  between 
mine-owners  on  the  one  hand  and  railway  companies  and 
other  statutory  undertakers  on  the  other  hand,  where  lands 
Object  and     ^"^^  compulsorily  taken.    The  object  of  the  statute  evidently 
M'^'in^^        is  to  get  rid  of  all  the  ordinary  law  on  the  subject,  and  to 
Code."  compel  the  owner  to  sell  the  surface  ;  and,  if  any  mines  are 

so  near  the  surface  that  they  must  be  taken  for  the  purposes 
of  the  railway  (or  other  undertaking),  to  compel  him  to  sell 

(r)  46  &  47  Vict.  c.  37,  s.  5.  192  ;   37  L.  J.  C.  P.  281  ;  North 

(s)  Re  Dudley  Corp.  (1882),  8  Q.  B.  London  Railways.  Metropolitan  Board 

D.  86;  51  L.  J.  Q.  B.  121.    See  of  Worlcs  (1859),  28  L.J.  Ch.  909; 

Metropolitan  Board  of  Works  N .  Metro-  Fettiward  v.  Same  (1865),  34  L.  J. 

politan  Railway  (1868),  1,.  R.  4  C.  P.  C.  P.  301  ;  12  L.  T.  764. 
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them,  but  not  anything  more.    The  land  is  to  be  dealt  with 

just  as  if  there  are  no  mines  to  be  considered — nothing  but 

the  surface.    That  being  so,  when  the  mine-owner  thinks  it 

beneficial  to  him  to  work  the  mines,  and  proceeds  to  do  so, 

he  is  to  be  in  just  the  same  position  as  if  he  had  never  sold 

any  part  of  the  surface  at  all  (t).    Consequently,  where  there  Right  to  work 

is  a  conveyance,  in  the  statutory  form,  not  expressly  stating  penSion^" 

that  the  railway  company,  or  other  undertakers,  acquire  the  pai<^- 

minerals,  they  are  not  entitled  to  support,  and  cannot  prevent 

the  mine  owner  from  working  and  taking  away  the  mines 

and  minerals  wdthout  making  compensation,  although  the 

minerals  may  be  necessary  for  the  support  of  the  statutory 

works  The   mining   clauses   apply   not   only  where 

minerals  have  been  severed  from  the  land  conveyed  to  the 

undertakers,  but  also  to  all  mineral  property  within  the 

prescribed  distance,  although  the  overlying  land  does  not 

belong  to  the  undertakers  (x) .    The  Mining  Code  applies  to 

compulsory  purchases  as  well  as  those  by  agreement ;  and  not 

only  to  the  working  of  minerals  icnde^^  the  surface  belonging  to 

the  undertakers,  but  also  in  land  within  the  prescribed  distance  Adjoining 

adjoining  the  railway  or  other  undertaking  (x).    It  enables 

the  undertakers  to  comjDulsorily  purchase  minerals  without 

taking  the  rest  of  the  land,  whether  the  undertakers  have 

already  compulsorily  acquired  the  surface  or  not.    They  are  Purchase  of 

the  sole  judges  of  what  they  require,  and  the  only  evidence  ^i^erals  only. 

required  is  the  opinion  of  their  siuweyor,  engineer,  or  other 

officer,  unless  they  are  not  acting  bond  fide,  which  may  be 

shown  by  proving  that  they  want  the  land  for  some  collateral 

purpose,  or  that  the  alleged  piu'pose  is  palpably  absurd  [y). 

After  compensation  is  paid  to  the  mine-owner,  the  minerals  Ownership 
continue  to  belong  to  him  although  he  cannot  touch  them,  sation^paid?^" 
They  do  not  belong  to  the  railway  company  ;  but,  of  course, 


{t)  Lord  Cranworth  in  G.  W.  Rail-  {x)  Per  Lord  Macnaghten  in  Glas- 

way  V.  Bennett  (H.  L.  1867),  L.  R.  2  gow  v.  Farie  (1888),  13  App.  Gas. 

H.  L.  27  ;  36  L.  J.  Q.  B.  133  ;  16  657,  690  ;  58  L.  J.  P.  C.  33  ;  60  L.  T. 

L.  T.  186  ;  15  W.  R.  647.  274,  282. 

(w)  Ibid.      Also   see  Fletcher  v.  (?/)  Erringtony .  Met.  List.  Railway 

G.  W.  Railway  (1860),  29  L.  J.  Ex.  (1882),  19  C.  D.  559  ;  51  L.  J.  Ch. 

253  ;  2  L.  T.  803 ;  8  W.  R.  501 ;  305  ;  '  46  L.   T.   283 ;   30  W.  R. 

6  Jur.  N.  S.  961.  663. 
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they  are  tliencefortli  entitled  to  tlie  support  yielded  by  the 
minerals  (s). 

Superfluous  The  Mining  Code  continues  to  apply,  and  the  minerals  can 
lands :  -^^  worked  and  the  surface  let  down,  even  after  the  under- 

takers have  sold  part  of  the  land  as  superfluous  land,  and 
notwithstanding  that  (as  between  the  owner  who  sold  the 
surface  to  the  company,  and  the  mine-owner)  the  mine-owner 
is  under  an  obligation  to  support  the  surface ;  for,  while  such 
liability  may  remain  between  the  mine- owner  and  his  lessor, 
the  purchaser  from  the  company  cannot  have  any  greater 
rights,  against  the  mine-owner,  than  the  undertakers  them- 
selves would  have  had  under  the  Mining  Code  (<'^).  Lands 
are  not  superfluous  if  bond  fide  required  by  the  statutory 
undertakers  for  the  purpose  of  the  undertaking ;  and,  after  a 
lapse  of  years  from  the  time  when  it  is  alleged  they  became 
superfluous,  the  burden  of  proof  lies  on  the  claimant  to  show 
that  they  were  not  so  required.  The  circumstance  that  a 
railway  company  lets  or  sells  minerals  for  the  purpose  of 
being  worked,  reserving  the  right  to  re-enter  on  notice,  and  to 
see  that  they  are  properly  worked,  is  not  evidence  that  the 
lands  are  not  hond  fide  required  for  railway  jou^rposes ;  and, 
apparently,  mines  held  by  a  railway  company  cannot  be 
must  be  sold  claimed  as  superfluous  land  apart  from  the  sm-face  {h).  It  is 
to  buy  back^*  not  competent  for  statutory  undertakers,  on  selling  superfluous 
lands,  to  stipulate  that  they  shall  be  reconveyed  to  them ;  for 
not  only  must  such  a  sale  be  absolute,  but  (unless  qualified) 
it  would  infringe  the  rule  against  perpetuities  (c), 
Coal-sbed  let  Where  a  railway  company  is  under  covenant  to  re-convey 
♦'^necessary  ^^^^^  '^^  ^^^^  sliould  not,  within  a  specified  period,  be 
and  con-        used  for  the  purposes  of  the  "  station-house,  and  other  works 

venient  for  t  .  n  •     i  p  i 

traffic."         ^^^d  conveniences  necessary  and  convenient  lor  passenger  and 
goods  traflic,"  there  is  no  obligation  to  re-convey  if  part  of 


iz)  JErrington  v.  Metro.  Dist.  Ry, 
(1882),19Ch.D.559;  51L.  J.Ch.  305  ; 
Great  Northern  Ry.  v.  Inland  Revenue, 
[1901]  1  K.  B.  417 ;  81  L.  T.  183. 

{a)  Rountney  v.  Clayton  (1883),  11 
Q.  B.  D.  820  ;  52  L.  J.  Q.  B.  566 ; 
49  L.  T.  283;  31  W.  R.  664.  Cf. 
Consett  Watertvorks  Co.  v.  Ritson 
(1889),  22  Q.  B.  D.  318,  702. 


{b)  Hooper  V.  Bourne  (1880),  5  App. 
Cas.  1 ;  49  L.  J.  Q.  B.  370. 

{c)  L.  ^-  S.  TF.  Railway  v.  Gomm 
(1882),  20  C.  D.  562  ;  51  'L.  J.  Ch. 
530  ;  46  L.  T.  449  ;  30  W.  R  620  ; 
on  this  point  overruling  Birmingham 
Canal  Co.  y.  Cartwright  (1879),  11 
C.  D.  421;  48  L.  J.  Ch.  552;  40 
L.  T.  784  ;  27  W.  R.  697. 


Support  :  Statutory  Undertakings. 


419 


the  land  is  occupied  by  a  coal-slied,  let  to  a  coal  dealer  for 
storing  his  coal  carried  by  the  railway  company  {d). 

The  Mining  Code  applies  even  though  the  undertakers  Tunnel  or 
have  not  become  absolute  purchasers  of  the  surface,  for  it 
extends  to  easements,  such  as  the  right  to  maintain  a  railway 
tunnel,  made  by  agreement  in  the  land  of  another  (e). 

So  long  as  the  minerals  are  under  the  railway  or  other  Letting  down 
works,  or  within  the  forty  yards  or  other  prescribed  area,  and  other^under-^^ 
are  worked  *'in  a  manner  proper  and  necessary  for  the  taking, 
beneficial  working  thereof,  and  according  to  the  usual  manner 
of  working  such  mines  in  the  district,"  it  is  immaterial  that 
the  direct  consequence  of  working  the  minerals  will  let  down 
or  otherwise  injure  the  railway  or  other  statutory  works. 
The  fact  that  the  sm-face  owner  claims  compensation  for  his  Building 
land  as  building  land  does  not  entitle  the  railway  company 
to  have  the  mines  and  minerals  expressly  included  in  the 
conveyance,  where  the  notice  to  treat  does  not  mention 
them,  even  though  the  only  known  minerals  are  brick- clay 
and  gravel  (/) . 

Where  minerals  are  not  acquired  by  the  statutory  under-  Surface 
takers,  not  only  may  the  mine  owner  work  them  by  under-  "^^^^^^^^s- 
ground  operations ;  he  may  also  get  them  by  open  or  surface 
workings,  even  though  the  mineral  is  clay  containing  iron 
ore  {g),  freestone  (/^),  or  ironstone  and  limestone  (/"). 

Where,  according  to  the  custom  of  the  district,  it  is  usual  to 
work  a  bed  of  terra  cotta  day  or  other  minerals,  by  means  of 
pits  from  the  surface,  the  owner  is  entitled  to  work  the  clay 
or  minerals  from  the  surface  downwards,  if  so  near  to  the 
surface  as  to  be  necessary  for  the  beneficial  working  thereof, 
and  if  done  according  to  the  usual  manner  in  the  district; 
and  also  to  enter  on  the  surface,  and  remove  the  rails  and 
surface  lying  above  the  clay.    Such  entry  is  not  a  trespass. 

id)  Harris  v.  L.  ^  S.  TV.  Railwmj  and  Cotton's  Trustees  (1881),  45  L.  T. 

(1889),  60  L.  T.  392.    See  Betts  v.  103. 

G.  E.  Railway  (H.  L.  1880),  49  L.  J.  {g)  Midland  Railway  \.  Haiinchivood 

Ex.  197;  42  L.  T.  1  ;  28  W.  R.  50  ;  BricJc  Co.  (1882),  20  C.  D.  852;  51 

44  J.  P.  282.  L.  J.  Ch.  778  ;  46  L.  T.  301. 

{e)  L.  ^  N.  TV.  Railway  v.  Ackroyd         ^^'\f'';:^'T^-  ^Js^''^ 
(1862),  31  L.  J.  Ch.  588;  8  Jur.      ""7,^^^^^}  i^'        v  J.- 

"N"      on  •  fi  T    T   10A.  in  w  -p  v)  Midland  Railway  v.  Robinson 


Ch.  442  ;  62  L.  T.  194  ;  38  W.  R. 
(/)  Metropolitan  District  Railway     577  ;  54  J.  P.  580. 
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The  mine-owner  may,  from  and  after  the  moment  prescribed 
in  the  Mines  Clauses,  destroy  the  adjacent  and  subjacent 
support  so  far  as  may  be  necessary  for  the  enjoyment  of  the 
mine  (/). 

Mines,"  This  construction  follows  from  the  consideration  that  the 

strued.  word  "  mines  "  in  the  Mines  Clauses  extends  to  all  such 

bodies  of  mineral  substances  lying  together  in  seams,  beds,  or 
strata  as  are  commonly  worked  for  profit,  and  have  a  value 
independent  of  the  surface  of  the  land,  without  reference  to 
the  method  of  working  them  (/).  To  the  word  "mines," 
in  the  Mining  Code,  the  widest  possible  construction  is  to  be 
given,  without  improperly  straining  the  language  used  (/i;). 
Upper  soil  in  In  a  case  arising  on  the  Waterworks  Clauses  Act,  1847,  for 
works*- Scotland,  the  question  was  whether  there  had  been  excepted, 
on  a  sale  of  land  for  the  purpose  of  building  waterworks,  the 
common  hrick  clay  lying  two  or  three  feet  below  the  surface 
of  the  soil ;  and  it  was  held  that  the  "  land  "  acquired  by  the 
undertakers  could  not  be  restricted  to  vegetable  mould,  or  to 
cultivated  clay,  but  included  the  upper  soil  and  the  subsoil, 
whether  it  be  clay,  sand,  or  gravel ;  and  that  the  exceptional 
depth  of  the  subsoil,  while  it  might  enhance  the  compensation 
payable  at  the  time,  afforded  no  ground  for  bringing  it 
within  the  category  of  excepted  minerals  {m). 
and  railways.  Following  this  decision,  a  similar  construction  has  been 
placed  on  the  Eailway  Clauses  Act,  1845,  in  the  case  of 
Staffordshire  hlue  brick  clay,  lying  six  to  twelve  inches  under- 
neath the  surface  for  a  depth  of  300  to  400  feet  below; 
but  the  decision  is  open  to  question  on  the  ground  that  there 
is  an  essential  difference  between  land  required  for  water- 
works and  land  required  for  railways  {n) .  In  the  case  of 
waterworks,  and  (where  required  by  public  authorities)  sites 
for  sewerage  works  or  gas  works,  it  is  obvious  that  the 
undertakers  require  the  upper  soil,  including  the  immediate 


[j)  Huabon  Brick  and  Terra  Cotta 
Co.  V.  G.  W.  Railway,  [1893]  1  Ch. 
427;  62  L.  J.  Ch.  483;  68  L.  T. 
110;  41  W.  R.  418;  2  R.  237. 

(Ji)  Midland  Railway  v.  Robinson 
(1889),  15  A.  C.  19 ;  59  L.  J.  Ch. 
442. 

(/)  Lord  Herschell  in  Glasgow  v. 


Farie,  below,  as  explained  in  Ifidland 
Railway  v.  Robinson,  above. 

{m)  Glasgow  v.  Farie  (1888),  13 
App.  Cas.  (Sc.)  657  ;  68  L.  J.  P.  C. 
33;  60  L.  T.  274;  37  W.  K  627. 

[n)  Great  Western  Railway  v.  Blades, 
[1901]  2  Ch.  624  ;  70  L.  J.  Ch.  847  ; 
85  L.  T.  308  (Bucl^leT,  J.). 
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subsoil,  because  of  the  character  of  those  works ;  while, 
in  the  case  of  railways,  the  undertakers  can  often  dispense 
with  support,  and  can,  at  a  comparatively  small  expense, 
pack  up  the  railway  or  canal,  and  on  that  account  elect 
to  take  the  risk  of  subsidence ;  while,  at  comparatively 
small  expense,  they  can  divert  the  railway  during  the 
temporary  disturbance  while  the  minerals  are  being  got 
by  surface  workings.  Bail  way  companies  frequently,  and 
canal  companies  occasionally,  choose  to  let  their  railway  or 
canal  subside  rather  than  acquire  support  from  the  under- 
lying minerals.  The  wi^iter  thinks  that,  to  preserve  con- 
sistency, sites  for  railway  stations  should  stand  on  the  same 
footing  as  land  required  for  railway  lines,  and  that  support 
for  water,  sewerage,  and  gas  pipes  should  be  in  the  same 
position  as  lines  of  railway.  This  would  only  concede  the 
upper  soil,  including  the  immediate  subsoil,  to  waterworks 
and  public  sewerage  works  and  public  gasworks.  Land-  Practical  hint, 
owners  should  take  care,  when  selling  such  sites,  to  obtain 
compensation  for  the  loss  they  sustain  in  being  deprived  of 
benefits  incidental  to  such  upper  soil  and  immediate  sub- 
soil. 

Where  a  railway  company  take  clay  from  land  bought  by  Where  clay 
them  which  it  is  not  necessary  to  remove  for  the  construction  ^^e^than^for 
of  the  railway  line,  and  use  it  to  puddle  bridges,  this  is  a  construction 
mineral  within  the  meaning  of  the  Mining  Code,  and  the  railwayT^ 
owner  of  the  land  is  not  restricted  to  compensation  for 
injuriously  affecting  his  land,  but  can  maintain  an  action 
against  the  company  for  trespass  and  for  damages  in  respect 
of  the  minerals  so  removed  (o) . 

The  undertakers  are  not  bound  to  give  their  counter-notice  The  under- 
of  intention  to  purchase  support,  within  thirty  days  from  acqSre°sup- 
receiving  the  mine- owner's  notice,  but  may  give  it  at  any  port  at  any 
time  before  the  minerals  are  worked.    After  the  thirty  days 
of  the  mine-owner's  notice  have  elapsed  he  may  begin  to 
work,  and  go  on  working  and  get  all  the  minerals  that  he 
can  work  without  regard  to,  and  free  from,  any  obligations 
of  support  to  the  railway,  until  he  is  stopped  and  intercepted 

(o)  Loosemore  v.  Tiverton  Railway  (1882),  22  C.  D.  25  :  51  L.  J.  Ch.  570 ; 
47  L.  T.  151  ;  30  W.  R.  628. 
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Requisites  of 
valid  notice 
by  mine- 
owner. 


Mining  com- 
munications 
must  be 
under,  not 
over,  the  rail- 
way or  public 
works. 


by  a  notice  as  to  some  part  of  the  mine(^).  The  under- 
takers may  buy  the  support  plot  by  plot  (q). 

The  mine  owner  may  give  the  statutory  notice  although 
he  intends  to  let  the  minerals  and  not  work  them  himself  ; 
but  there  must  be  an  honest  actual  existence  of  the  desire 
to  work,  either  by  himself  or  by  lessees.  A  merely  capricious 
desire,  without  reasonable  ground  for  believing  minerals  to 
exist,  is  not  enough  (q) .  If  he  should  give  the  notice  when 
it  is  obvious  that  there  are  no  minerals  under  the  land,  or 
that  he  cannot  possibly  intend  to  let  or  work  the  minerals 
himself,  that  is  vexatious,  and  the  Court  will  not  allow  it  to 
be  acted  upon  (q).  If  the  mine-owner  gives  a  general  notice 
and  does  not  act  upon  it,  he  will  be  assumed  to  have 
abandoned  it,  though  it  is  not  necessary  that  he  should  have 
an  intention  to  work  immediately,  if  there  is  a  present  inten- 
tion to  work  within  some  reasonable  time  {q) . 

Provided  the  mine-owner  has  a  bond  fide  intention  and 
desire  to  work  the  minerals  concerning  w^hich  he  gives  notice 
in  case  support  is  not  acquii'ed,  he  will  not  be  deprived  of 
his  rights  merely  because  he  has  been  prompted  by  a  mone- 
tary, capricious,  or  maliciou.s  motive  in  so  laying  out  his 
workings  that  they  have  approached  the  railway  or  other 
statutory  work  sooner  than  they  w^ould  have  done  in  the 
ordinary  course.  There  is  nothing  wrong  in  his  hastening 
the  time  when  the  statutory  undertakers  have  to  decide 
whether  to  acquire  or  renounce  support  (r) . 

The  statutory  notice  may,  and  in  fact  should,  be  given 
with  reference  only  to  the  particular  bed  or  vein  that  it  is 
proposed  to  work.  Future  notices  should  be  given  when  the 
time  arrives  for  working  other  beds  or  veins  (s). 

Where  a  railway  company,  or  other  statutory  undertakers, 
are  owners  of  the  surface  of  a  piece  of  land,  access  to  the 
minerals  under  which  can  only  be  got  by  crossing  the  space 
occupied  by  the  railway  or  work,  the  owner  of  the  minerals 


{p)  Dixon  V.  Caledonian  Railivay 
(1880),  5  App.  Cas.  820  ;  43  L.  T. 
613  ;  29  W.  R.  249  ;  45  J.  P.  105. 

{q)  Errington  v.  3IeU'opolitan  Bis- 
trict  Railway  (1882),  19  C.  D.  559  ; 
51  L.  J.  Ch.  305  ;  Midland  Rail- 
wa/y  V.  Robinson  (1889),  15  App.  Cas. 


19 ;  59  L.  J.  Ch.  442  ;  62  L.  T.  194. 

(r)  Bradford  Corp.  v.  Pickles,  [1895] 
A.  C.  587;  64  L.  J.  Ch.  759;  73 
L.  T.  353;  44  W.  R.  190. 

(s)  See  Smith  v.  G.  TF.  Railway 
(1878),  3  App.  Cas.  182,  per  Lord 
Cairns. 
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is  not  entitled  to  a  right  of  way  oro'  the  railway  or  work,  but 
can  only  work  by  means  of  communications  made  under  it. 
This  is  the  case  even  though  the  minerals  consist  of  clay  and 
gypsum,  usually  got  by  surface  workings  ;  but  the  mineral- 
owner  will  be  entitled  to  compensation  for  any  extra  expense 
occasioned  by  that  mode  of  working  {t).  To  enjoy  this  right, 
the  owner  of  mines  under  a  railway  must  be  owner,  lessee,  or 
occupier  (not  merely  licensee)  of  the  land  on  both  sides  of 
the  railway  {ii) . 

In  order  that  undertakers  or  public  bodies  within  the  Map  to  be 
Mines  Clauses  of  the  Waterworks  Act,  1847,  or  the  Public  regards  water 
Health  (Support  of  Sewers)  Act,  1883,  may  recover  damages 
for  injury  to  their  pipes,  conduits,  or  underground  works,  ^"^^  ^ 
it  is  indispensable  that  they  should  have  deposited,  with  the 
clerk  of  the  peace,  a  map  showing  the  situation  thereof  {x) . 


'  What  Persons  are  affected  by  "the  Mining  Code  ?  " 

The  Mining  Code  is  not  limited  in  its  operation  to  the  Mining  Code 
person  who  sold  the  surface  to  the  undertakers,  but  applies  vendor  of 
also  where  the  mine-owner  acquires  the  minerals  after  the  surface; 
land  has  been  conveyed  to  the  railway  company  or  other 
undertakers  (?/) .    It  applies  also  to  the  owner  for  the  time  To  subsequent 
being  of  the  mineral  property  under  the  lands  of  the  under-  ^^es^.^^ 
takers,  however  it  may  have  been  severed  in  ownership  from 
those  lands  ;  and  to  the  owner  of  mineral  property  within  To  owners  of 
the  forty  yards  or  other  prescribed  distance,  although  the  ^ith^^  forty 
land  under  which  it  lies  does  not  belong  to  the  undertakers  {%),  yards ; 


it)  Railway  Clauses  Act,  1845, 
88  .  80,  81  ;  Waterworks  Clauses  Act, 
1847,  8.  24,  at  end. 

(w)  Midland  Railways.  Miles  (1886), 
33  C.  D.  632  ;  55  L.  J.  Ch.  745  ;  55 
L.  T.  428  ;  35  W.  R.  76. 

(a;)  South  Staffordshire  Waterworks 
Go.  V.  Mason  (1886),  56  L,  J.  Q.  B. 
255;  57  L.  T.  116.  Wills,  J.,  in 
the  course  of  his  judgment  in  this 
case  expressed  the  extra-judicial 
opinion  that  the  mine- owner  could 
not  avail  himself  of  the  Mines 
Clauses  unless  the  map  has  been 
deposited  ;  but  it  is  doubtful  whether 
this  view  would  be  followed  in  case 


the  matter  came  up  expressly  for 
decision,  for  one  effect  of  it  would 
be  to  let  the  undertakers  take  ad- 
vantage of  their  own  wrong ;  and 
although  non- deposit  of  map  may 
excuse  a  mine-owner's  operations,  it 
is  difficult  to  see  that  it  exonerates 
the  undertakers  from  liabiKty  to 
make  compensation. 

[y]  G.  W.  Eailway  v.  Bennett  (H.  L. 
1867),  L.  R.  2  H.  L.  27;  36  L.  J. 
Q.  B.  133  ;  16  L.  T.  186. 

(s)  Per  Lord  Macnaghten  in  Glas- 
gow  V.  Farie  (1888),  13  App.  Cas. 
657  ;  58  L.  J.  P.  C.  33  ;  60  L.  T.  274. 
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To  persons      It  apj)lies  also  to  a  purchaser  of  superfluous  lands  from  the 
superfluous     "Lmdertakers,  and  notwithstanding  that,  as  between  the  mine- 
lands,  owner  and  his  lessor,  the  former  is  under  an  obligation  to 
support  the   siu-face.     The  mine-owner,  however,  is  not 
bound  to  give  notice  to  such  a  purchaser  {a). 
Where^mine-      If  the  minerals  are  leased,  or  conveyed  for  a  term,  then,  if 
term  of  years.       lessee  or  purchaser  is  entitled  to  take  away  the  whole  of 
the  coal,  and  he  has  a  tenure  the  length  of  which  will  enable 
him  to  do  so,  the  undertakers  will  have  to  compensate  such 
person  to  the  extent  of  the  whole  value  of  the  minerals  ;  but 
if  he  cannot  take  away  the  whole  of  the  minerals,  or  if  his 
tenure  is  not  of  such  a  length  as  to  enable  him  to  take  away 
the  whole,  they  have  to  compensate  him  to  a  less  extent  than 
the  value  of  the  whole.    In  the  latter  case,  the  landlord  is 
entitled  to  be  compensated  according  to  the  value  of  the  coal 
unworked,  and  the  loss  of  royalties  on  such  coal  as  would 
have  been  worked  during  the  term.    In  the  former  case,  the 
lessee  is  regarded  as  being  absolute  owner  of  the  mine,  and 
receives  compensation  as  such,  and  the  landlord  is  only 
entitled  to  the  royalties  which  would  have  been  payable 
under  the  lease.    When  the  undertakers  have  to  compensate 
the  parties  according  to  their  interests,  then  such  persons 
cannot,  nor  can  any  person  claiming  under  them,  work  the 
minerals,  for  the  preventative  operation  of  the  Code  is 
intended  to  be  permanent ;  and  when  the  undertakers  fulfil 
the  prescribed  conditions,  the  stoppage  must  be  continual,  and 
made  once  for  all  {h) .     The  Code  applies  to  a  licensee,  if  he 
has  a  right  of  occupation,  and  is  owner  of  all  minerals  which 
he  can  get  (c). 


(a)  Tountney  v.  Clayton  (1883),  11 
Q.  B.  D.  820  ;  52  L.  J.  Q.  B.  566 ; 
49  L.  T.  283. 

(h)  Smith  V.  G.  W.  Railway  (1877), 
3  App.  Cas.  165  ;  47  L.  J.  Ch.  97 ; 
37  L._T._645;  26  W.  K  130.  The 
occupier  is  within  sect.  78,  and  the 
reversioner  within  sect.  6,  of  the 


Railway  Clauses  Act,  and  the  corre- 
sponding sections  of  the  Waterworks 
Clauses  Act,  Ih. 

{c)  Midland  Railway  v.  Haunchwood 
Co.  (1882),  20  C.  D.  552;  51  L.  J. 
Ch.  778  ;  46  L.  T.  301  ;  30  W.  R. 
640. 
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In  respect  of  what  can  Compensation  be  claimed  ? 

Compensation  is  to  be  made — (1)  For  the  severance  of  For  what 
sui'face  lands  over  the  mines  ;  (2)  the  interruption  wliich  [s°payab?e!°^ 
arises  from  taking  a  portion  of  the  minerals  which  but  for 
such  taking  the  owner  would  have  worked;  (3)  restrictions 
on  working;  (4)  the  value  of  mines  and  minerals  not 
purchased  by  the  undertakers  but  which  cannot  be  got  by 
reason  of  the  works ;  and  (5)  injury  apprehended  by  the 
imdertakers  (not  the  mine-owner)  in  case  the  minerals  are 
w^orked. 

Compensation  must  be  made,  not  only  for  the  value  of  Profit  on 
coal  or  minerals  in  the  bed,  but  for  the  profit  which  would  be  ^°^^"^^* 
made  in  getting  it  {d) . 

Compensation  can  be  obtained,  not  only  for  minerals  under  Compensa- 
the  railway  or  other  undertaking,  and  the  forty  yards  or  ^^^i^  ]^ 
other  area  specified  in  the  Special  Act,  but  also  for  mines  For  minerals 
and  minerals  under  adjoining  lands  rendered  incapable  of  out  as  with- 
being  worked  by  the  notice  to  treat  given  by  the  under-  'jj/tant/^^^^^ 
takers  (e). 

The  compensation  may  include  expenses  not  actually  AH  expenses 
incurred,  but  which  will  be  incurred  within  a  very  short  tainable  • 
time,  so  far  as  they  can  be  ascertained  and  estimated,  such  as 
the  expense  of  an  extra  engine  and  plant  for  working  the 
same,  of  a  new  -pit  and  of  fresh  spoil  land  (/). 

But  the  mine  owner  cannot  recover  compensation  for  the  But  not  for 
prospective  prevention  of  the  working  of  coal.    He  must  wait  prevention  of 
until  the  workings  approach  within  forty  yards  of  the  working; 
undertaking  (g) . 

In  the  case  of  waterworks  and  works  of  local  authorities, 
there  is  a  special  provision  not  applicable  to  railways — viz., 
that  the  undertakers  shall  be  liable  for  damage  or  injury 
caused  to  mines  by  means  or  in  consequence  of  the  works  of 
the  undertakers  (g) . 


{d)  Barnsley  Canal  Co.  v.  Tivibell 
(1843),  13  L.  J.  Ch.  434;  7  Beav. 
19  (canal  case), 

{e)  G.  IF.  Railways.  Bennett  (1867), 
L.  R.  2  H.  L.  27  ;  36  L.  J.  Q.  B. 
133;  16  L.  T.  186. 

(/)  Whitehouse  v.  Wolverhampton 


Rail.  Co.  (1869),  L.  R.  5  Ex.  6  ;  39 
L.  J.  Ex.  1  ;  21  L.  T.  558  ;  18  W.  R. 
147.  As  to  coal  workable  at  a  profit 
in  the  future,  see  Brown  v.  Commr. 
for  Railwaijs,  New  South  JFales  (1890), 
15  App.  Gas.  240 ;  62  L.  T.  469. 
{g)  Holliday  v.  Wakefield,  [1891] 
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Nor  where  no      Wlien  tlie  Sale  of  the  surface  lands  does  not  diminisli  in 

loss  sustained.  n       •  i  l      p  i  ^    J^        •        i  i 

any  way  the  riglits  oi  the  owner  to  work  the  minerals  under 
the  surface,  in  the  manner  usual  in  the  district,  the  owner  in 
respect  of  such  minerals  suffers  no  loss,  and  is  entitled  to  no 
compensation  {//). 

How  com-         The  compensation  payahle  under  the  Mining  Clauses  (other 
asse^sted^       ^^^^^  sect.  81  of  the  Eailway  Act  (i)  and  sect.  25  of  the  Water- 
works Act  (/■) )  is  to  he  assessed  in  the  manner  prescribed  by  the 
Lands  Clauses  Consolidation  Act,  1845,  under  which  the 
claimant  may  have  it  determined  by  a  jmy  or  by  arbitration. 
Undertakers    If  arbitration  is  resorted  to,  the  undertakers  have  to  take  up 
up  arbitrator's       arbitrator's  award,  and  furnish  a  copy  of  it  to  the  other 
award.  party,  free  of  expense.    The  effect  of  this  is  that  the  under- 

takers will  have  to  pay  the  costs  of  the  arbitration  and 
award,  unless  the  same  or  a  less  sum  shall  be  awarded  than 
was  originally  offered  by  the  undertakers ;  and  the  under- 
takers can  be  compelled  by  a  prerogative  writ  of  mandamus 
to  take  up  the  award  (y).  The  case  is  the  same  where, 
although  the  railway  was  made  under  an  early  Act  which 
did  not  incorporate  the  Eailway  Clauses  Act,  1845,  the 
railway  company  recognise  the  validity  of  j)roceedings  there- 
under by  appointing  an  arbitrator  on  their  behalf.  The 
validity  of  the  award  can  be  contested  subsequently  (k) . 
Commence-  A  railway  company  cannot  commence  boring  operations 
for  a  tunnel  until  they  have  complied  with  the  provisions  of 
the  Lands  Clauses  Acts  as  to  purchase  of  land  (/). 
When  com-  Compensation,  or,  in  the  alternative,  unshackled  power  to 
payable!^  work,  Can  be  claimed  when,  in  the  ordinary  course  of  the 
underground  workings,  they  have  approached  so  nearly  as  to 
be  immediately  worked  if  the  workings  proceed  (m) . 

If  at  fifty  yards  distance  from  a  reservoir,  a  mine-owner 
finds  that  he  cannot  push  his  workings  farther  in  that 

A.  C.  81,  101  ;  60  L.  J.  Q.  B.  361  ;  695  ;  10  K  359  ;  58  J.  P.  719. 

64  L.  T.  1  ;  40  W.  K  129  ;  55  J.  P.  {k)  L.  ^  N.  W.  Itaihcmj  v.  Walker, 

325 ;  Waterworks  Clauses  Act,  1847,  [1900]  A.  C.  109;   82  L.  T.  93; 

s.  27  ;  Public  Health  (Support  of  affirming  [1899]  1  Q.  B.  921. 

Sewers)  Act,  1883.  {T)  Farmer  v.  Waterloo  %  City  Rail- 

{h)  Crippson  Compensation,  citing  icaijy  [1895]  1  Ch.  527. 

Ex   parte  Neath  ^-  Brecon  Railway  [m)  HoUiday  v.  Walteficld,  [1891] 

(1876),  2  C.  D.  201  ;  24  W.  K.  357.  A.  C.  81 ;  60  L.  J."  Q.  B.  361 ;  Re 

(i)  See  p.  412,«/2^i?,and  p.  431,|;os/;.  Gerard  and  L.  ^-  iV^.  W.  Railway, 

U)  R.  V.  X.  ^-  N.   W.  Railway,  [1895]  1  Q.  B.  459 ;  64  L.  J.  Q.  B. 

[1894]  2  Q.  B.  512;  63  L.  J.  Ch.  260. 
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direction  without  serious  risk  of  discharging  its  contents  into 
his  mine,  he  can  bring  an  action  for  removal  of  the  nuisance, 
or  for  pecuniary  damages  if  the  undertakers  prefer  not  to 
remove  it  {n). 

The  price  or  value  to  be  paid  for  coal  left  for  support  is  On  what  value 
the  price  or  value  at  the  date  of  the  notice  to  treat ;  but  in  basedT^^^^ 
ascertaining  such  value  the  true  inquiry  is  as  to  what  the 
colliery  proprietors,  if  they  had  not  been  prohibited  from 
taking  the  coal,  would  have  made  out  of  the  coal  during  the 
time  it  would  have  taken  them  to  get  it.  Hence  it  is  proper 
to  have  regard  to  knowledge,  acquired  after  the  date  of  the 
notice  to  treat,  of  any  rise  or  fall  in  the  value  of  the  coal.  Com- 
pensation is  payable  for  wastage,  and  for  loss  by  working  to 
the  dip  (o) .  Nothing  can  be  recovered  for  compulsory  pur- 
chase (o)  no  lands  being  taken  (p). 

Since  the  recent  decisions  of  the  Courts  that  minerals  Compensation 
(including  limestone  and  clay)  excepted  on  the  sale  of  land  ^^^j^^fj^g^^ 
for  a  railway  can  be  worked  by  open  workings,  and  that  the  arrives  for 
railway  can  be  entered  on  for  the  purpose,  some  undertakers  ^^^"^^ 
have  adopted  a  fresh  notice  to  treat,  and  now  give  notice  for 
land  and  all  minerals,  excepting  coal.   Where  this  is  done,  and 
the  subjacent  and  adjacent  mineral  is  not  being  worked,  or 
in  immediate  prospect  of  being  worked,  the  mine-owner  can- 
not recover  compensation  for  ungotten  minerals  which  he 
cannot  get  without  taking  away  support  from,  and  removing 
a  portion  of,  the  clay,  stone,  and  other  minerals  comprised  in, 
the  original  purchase  by  the  company.    There  is  to  be  no 
compensation  except  as  and  when  the  occasion  for  it  arises. 
When  the  time  comes  for  working  the  mine,  the  mine-owner 
can  give  notice ;  and  if  the  undertakers  decide  not  to  purchase 
support,  he  will  then  be  able  to  work  it  through  the  land 
purchased,  and  although  the  railway  or  other  work  is  thereby 
let  down,  or  other  consequences  follow  which  are  injurious 
to  the  land  purchased  (q) . 


{n)  Per  Lord  Watson  in  HolUdaij 
V.  Wakefield,  above. 

(o)  Bwllfa,  <^-c.  Collieries  Co.  and 
Pontypridd  IVaterworJcs  Co.,  [1901]  2 
K.  B.  798  ;  70  L.  J.  K.  B.  1041  ;  85 
L.  T.  233. 

[p]  G.    N.    Railway    v.  Inland 


Itcvenue,  [1901]  1  K.  B.  416  ;  70  L.  J, 
K.B.336;  49W.R.261;  84L.T.  183. 

{q)  Re  Lord  Gerard  and  L.  ^-  N.  JF. 
Railway,  [1895]  1  Q.  B.  459  ;  64 
L.  J.  Q.  B.  260;  72  L.  T.  142;  43 
W.  R.  374;  14  R.  201  ;  Holliday  v. 
Wakefield^  above. 
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Elooding  or^  If  a  railway  company  do  not  purchase  minerals  under  and 
ndna!^^^^  ^  ^  rie^r  the  railway,  after  notice  given,  an  action  at  law  can  be 
brought,  and  damages  recovered  against  them,  in  case  water 
finds  its  way  into  the  mine  on  account  of  the  railway  com- 
pany not  maintaining  outlets  for  the  water,  or  damming  it 
off,  or  not  using  other  effectual  measures  for  preventing  injury. 
Compensation  is  not  enforceable  under  the  compensation 
clauses  of  the  Act ;  because  the  gist  is,  not  that  the  mine 
owner  is  injmiously  affected  by  the  construction  of  the 
railway  works,  but  by  the  railway  company's  negligence  or 
wrongful  conduct  in  the  care  and  management  of  the 
line  (r). 

Act  of  Where  a  railway  company,  by  making  a  cutting,  divert  a 

stranger.  brook,  they  are  liable  to  a  mine-owner  whose  mine  is  flooded 
because  they  maintain  inefficient  drains ;  but  they  are  not  so 
liable  if  there  is  no  negligence  on  their  part,  and  the  over- 
flow is  caused  entirely  by  the  acts  of  third  parties,  over  whom 
they  have  no  control  (.s) . 
Tenancy  for  Where  minerals  held  under  lease  are  taken  by  a  railway 
company  and  the  owner  is  only  tenant  for  life,  then  he  is 
entitled  to  the  compensation  if  the  mines  are  of  such  extent 
that  they  could  have  been  got  during  the  life  of  the  tenant 
for  life  (t). 

Stamp  on  The  release  or  instrument  given  by  a  colliery  company 

compensation  undertaking  not  to  work  coal,  required  for  support  of  a  rail- 
way or  similar  public  work,  and  acknowledging  receipt  of 
compensation,  is  not  chargeable  with  ad  valorem  duty  as  a 
"  conveyance  on  sale  "  under  the  Stamp  Act,  1891  {t(). 
Gas  pipes.  Where  gas  mains  have  been  laid,  under  a  highway,  by  a 
gas  company  not  possessing  parliamentary  powers,  and  with- 
out the  consent  of  the  adjoining  landowner,  and  subsequently 
an  Act  is  obtained  incorporating  the  Gas  Clauses  Acts,  1847 
and  1871,  the  gas  company  are  entitled  to  support  for  pipes 
laid  as  well  before  as  after  the  special  Act;  mine-owners 
whose  workings  have  injured  the  gas  mains  are  liable  to 


(r)  Bagnall  v.  L.  ^  N.  W.  Railway 
(1862),  7  H.  &  N.  423  ;  31  L.  J.  Ex. 
121,  480.  And  see  Hammersmith 
Railway  v.  Brand  (1869),  L.  R.  4 
H.  L.  171 ;  38  L.  J.  Q.  B.  284. 

(s)  See^oiTv. /wW(1879),4Ex.D. 


76  ;  48  L.  J.  Ex.  417  ;  41  L.  T.  97. 

{t)  In  re  Barrlngton,  Gamlen  v. 
Lyon  (1887),  33  C.  D.  523  ;  56  L.  J. 
Ch.  175. 

[u)  G.  N.  Eailwayx.  Inland Revenuey 
[1901]  1K.B.416;  70L. J.K.B.336. 
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damages  for  injuries  happening  after  the  commencement  of 
the  special  Act;  and  mine  owners  are  entitled  to  compen- 
sation, which  cannot  be  recovered  by  action  or  counter-claim, 
but  only  by  arbitration  as  laid  down  in  the  Eailway  Clauses 
Act,  1845,  which  to  this  extent  is  incorporated  with  the  Gras 
Clauses  Act,  1847 

If  the  Grasworks  Clauses  Act,  1871,  does  not  apply  in  any 
particular  instance,  it  is  doubtful  what  the  relative  rights  and 
obligations  of  the  gas  undertakers  and  mine  owners  are  (^/). 
But  in  actual  practice,  even  where  the  gas  undertakers  are 
within  that  statute,  they  seldom  require  support  to  be  pro- 
vided, as  it  would  entail  such  a  heavy  cost  upon  them ;  and 
generally,  gas  undertakers  are  content  to  take  the  risk  and 
loss  consequent  upon  any  fractures  the  pipes  may  sustain. 
Where  gas  pipes  or  tubes  for  electric  lighting,  and  gas  or 
electric  lighting  works  are  vested  in  a  local  authority  the 
provisions  of  the  Public  Health  (Support  of  Sewers)  Act, 
1883,  apply  (s). 


Compensation  by  Statutory  Undertakers,  otherwise  t/ian 
for  Support. 

Eailway  companies,  or  promoters  of  other  public  under-  Things  to  be 
takings,  who  do  not  comply  with  the  provisions  of  the  ^^^^  ^7 
Lands  Clauses  Consolidation  Acts  with  respect  to  entry  undertakers 
against  the  will  of  the  owner,  or  who  have  neglected  to  •'nf.^on  land^" 
purchase  by  agreement,  are  liable  as  trespassers,  and  damages 
may  be  recovered  against  them,  or  an  injunction  granted  to 
restrain  them  from  interfering  with  the  possession  of  the 
owner  (a). 

The  bond  given  by  a  railway  company  or  other  statutory 
undertaking  on  taking  possession  of  lands,  before  the  price  or 
compensation  is  fixed,  need  not  include  the  value  of  the 
minerals  which  may  have  to  be  left  for  support  (b) . 


{x)  Kormanton  Gas  Co.  v.  Pope  and 
Pearson  (1883),  52  L.  J.  Q.  B,  629  ; 
48  L.  T.  666  ;  49  ib.  798  ;  32  W.  R. 
134. 

(y)  lb.,  per  Fry,  L.  J.  ' 

{z)  See  p.  414  et  seq.,  ante. 

\a)  8  &  9  Vict.  c.  18 ;  23  &  24 


Vict.  c.  106  ;  46  Vict.  c.  15.  See 
G.  W.  Eailivaij  v.  Swindon,  ^-c.  Rail- 
way (1884),  9  App.  Gas.  787  ;  53 
L.  J.  Ch.  1076  ;  51  L.  T.  798  ;  32 
W.  R.  957;  48  J.  P.  821. 

{b)  Px  parte  JSfeatk  and  Brecon  Rail- 
■ivay  (1876),  L.  R.  2  C.  D.  201 ;  45 
L.  J.  Ch.  196  ;  24  W.  R.  357. 
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Railway 
tunnel. 


Lands  com- 

pulsorily 

taken. 


Grravel  and 
clay. 


Effect  on 
covenants. 


Compensa- 
tion for  lands 
taken. 


Where  a  railway  company  give  notice  to  take  a  small  strip 
included  in  tlie  boundary  of  a  house  or  works,  they  cannot,  at 
the  hearing,  elect  to  make  a  tunnel  only,  without  taking  any 
surface ;  and,  apparently,  if,  having  given  notice  to  take  such 
strip,  they  tunnel  under  any  part  of  such  house  or  works, 
they  can  be  required  to  take  the  whole  (c) . 

To  commence  boring  a  tunnel  is  appropriating  lanil^^ 
and  not  merely  an  easement ;  and  accordingly  the  provisions 
of  the  Lands  Clauses  Acts  must  be  complied  with  before 
possession  is  taken,  unless  the  special  Act  authorizes  possession 
to  be  taken  on  merely  paying  the  value  into  Court  (d). 

Where  land  and  minerals  are  compulsorily  taken  for 
public  purposes,  there  is  no  rule  putting  on  a  landowner  the 
burden  of  proving,  by  costly  experiments,  the  mineral  contents 
of  his  land ;  and  if  there  is  sufficient  exj^ert  or  other  evidence 
to  justify  a  jury  in  coming  to  the  conclusion  that  valuable 
minerals  exist,  the  verdict  will  not  be  disturbed  by  reason  of 
the  landowner  not  having  proved  that  the  minerals  in  fact  do 
exist  [e). 

If  gravel  and  clay  are  not  included  in  the  notice  to  treat, 
they  cannot  be  included  in  the  conveyance,  although  all  the 
minerals  known  to  be  in  the  land  are  gravel  and  clay,  and 
the  land  has  been  valued  at  a  high  price  as  building  land  (/). 

Statutory  undertakers  who  buy  under  compulsory  powers 
are  not  "  assigns "  within  the  meaning  of  covenants  in  a 
lease ;  and  if  the  lessor  has  covenanted  that  neither  he  nor 
his  assigns  will  build  upon  the  land,  he  is  discharged,  if  the 
land  is  compulsorily  taken  for  public  purposes  (^7) .  So,  in 
the  case  of  a  lessee  who  has  covenanted  not  to  assign  without 
consent. 

The  compensation  for  lands  cominiUorUy  taken  by  the  pro- 
moters of  public  undertakings  is  assessed  on  the  footing  of 


(c)  Lands  Clauses  Act,  1845,  s.  92  ; 
Sparrowy.  Oxford,  ^-c.  Railway  (1852), 
9  Hare,  441  ;  2  De  G.  M.  &  a.  94  ; 
21  L.  J.  Ch.  731 ;  16  Jur.  703.  Cf. 
Talhncr  v.  Somerset  and  Dorset  Rail- 
ivay  (1873),  L.  R.  16  Eq.  458;  42 
L.  J.  Ch.  851. 

{d)  Farmer  v.  Waterloo,  S;c.  Railivay, 
[1895]  1  Ch.  527  ;  64  L.  J.  Ch.  338  ; 
72  L.  T.  225  ;  43  W.  R.  363  ;  13  R. 


306  ;  Hill  v.  Midland  Railway  (1882), 
47  L.  T.  225. 

[e)  Browne.  Railways  Commr.  (1890), 
15  App.  Cas.  240  ;  59  L.  J.  P.  C.  62  ; 
62  L.  T.  469. 

(/)  Metropolitan  District  Railway 
V.  Cotton's  Trustees  (1880),  45  L.  T. 
103. 

{g)  Daily  v.  De  Crespigny  (1869), 
L.  R.  4  Q.  B.  180  ;  38  L.  J.  Q.  B. 
98;  19  L.  T.  681  ;  17  W.  R.  494. 


Statutory  Undertakings. 


431 


the  value  thereof  to  the  owner  at  the  date  of  the  notice  to 
treat,  and  not  the  value,  to  the  promoters,  when  taken  (h) .  It 
includes  all  loss  directly  consequent  on  the  corojDulsory 
taking  {i).  A  lessee  or  tenant  is  entitled  to  so  many  years' 
purchase  of  the  difference  between  the  actual  rental  paid  by 
him  and  the  improved  annual  rental  that  the  property  is  worth. 
It  is  usual  to  add  10  per  cent,  to  the  value  for  compulsory 
purchase  of  lands,  but  not  where  support  is  acquired  (,/). 

Where  land  (without  minerals)  is  taken  from  mine  owners  Compensa- 
or  lessees,  so  as  to  interfere  with  their  existing  and  prospec-  f^ce  inter-^ 
tive  surface  operations,  they  may  properly  be  awarded  imme-  ference. 
diate  compensation  for  all  losses  or  expenses  "  as  shall  be 
incmTed"  "from  time  to  time"  "  by  reason  of  the  continuous 
working  of  the  mines  being  interrupted,"  even  though  the 
additional  expense  has  not  in  fact  been  incurred,  provided  it 
is  imminent  and  capable  of  being  ascertained  (k). 

When  statutory  undertakers  are  empowered  to  lay  pipes 
through  a  field  at  some  distance  below  the  surface,  they 
cannot  be  required  to  make  compensation  for  severance  of 
minerals,  where  they  are  not  obliged  to  purchase  support 
from  such  minerals  (/) . 

In  addition  to  compensation  for  lands  taken,  the  owner  of  Lands  in- 
lands injiinously  affected  by  the  execution  of  the  statutory  affected^ 
works  can  claim  for  the  damage  resulting  therefrom,  but  not 
until  the  works  have  been  more  or  less  fully  completed  (m). 
The  damage  or  loss  must  result  from  an  act  made  lawful  by 
the  statutory  powers  of  the  promoters,  and  in  respect  of 
which  the  right  of  action  is  taken  away  .  Only  the 
ordinary  legal  remedies  are  available  where  damage  has  been 


[h)  Eagle  v.  Charing  Cross  Railway 
(1867),  L.  R.  2  C.  P.  638  ;  36  L.  J. 
CP.  297;  16L.  T.  593;  15  W.  R. 
1016  ;  Stebbing  v.  Metropolitan  Board 
of  Works  (1870),  L.  R.  6  Q.  B.  37  ; 
40  L.  J.  Q.  B.  1  ;  23  L.  T.  530. 

(i)  Ricket  v.  Metropolitan  Raihvay 
(1865),  L.  R.  2  H.  L.  175  ;  34  L.  J. 
Q.B.257;  16L.T.542;  15W.R.937. 

{j)  Bi.cllfa  ^c.  Collieries  and  Ponty- 
pridd Waterworks  Co.,  [1901]  2  K.  B. 
798  ;  85  L.  T.  233. 

{k)  Railway  Clauses  Act,  1845, 
s.  81  ;  Whitehouse  v.  Wolverhampton 
Railway  (1869),  L.  R.  5  Ex.  6  ;  39 


L.  J.  Ex.  1 ;  21  L.  T.  558. 

(/)  Huddersfield  Corp.  and  Jacomh 
(1875),  L.  R.  10  Ch.  92;  31  L.  T. 
466  ;  23  W.  R.  100. 

(?;?)  Fcrrar  v.  Commrs.  of  Sewers 
for  London  (1869),  L.  R.  4  Ex.  1  ; 
38  L.  J.  Ex.  102;  R.  v.  Foulter 
(1888),  20  Q.  B.  D.  132  ;  57  L.  J. 
Q,.  B,  138  ;  Coivper  Essex  v.  Acton 
local  Board  (1889),  14  App.  Cas.  153  ; 
58  L.  J.  Q.  B.  596. 

{n)  Clowes  v.  Staffordshire  Potteries 
Waterworks  Co.  (1872),  L.  R.  8  Ch. 
125  ;  42  L.  J.  Ch.  107  ;  27  L.  T. 
521  ;  21  W.  R.  32. 
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with. 


caused  by  negligence  (o)  ;  but  (where  lands  are  not  taken)  no 
action  can  be  maintained  if  the  statutory  powers  are  exercised 
without  negligence  after  the  construetion  of  the  icorks  (p). 
The  loss  must  be  such  as  would  have  been  actionable  but 
for  the  statutory  powers  (q)  :  as  for  physical  interference 
with  a  roadway  (r),  or  with  an  easement,  or  other  right  of 
property  (.s') ;  or  altering  the  levels  of,  or  otherwise  interfering 
with  the  access  to,  a  public  highway  or  navigable  river, 
whether  the  claimant's  land  abut  or  not  (t)  ;  but  not  for 
interference  with  a  flow  of  underground  water  (^^) . 
^Q^^^^^f  Where  a  mining  lessee  is,  by  his  lease,  empowered  to  take 

mining  lessee  portions  of  Specified  lands  for  surface  purposes  (whether  or  not 
interfered  position  of  the  lands  so  taken  is  to  be  subject  to  the 

reasonable  approval  of  the  lessor,  his  heirs  or  assigns),  and, 
after  a  portion  of  such  lands  has  been  agreed  to  be  sold  to  a 
railway  company,  gives  notice  to  his  lessor  of  his  desire  to  sink 
a  pit  in,  or  otherwise  use,  the  portion  so  agreed  to  be  sold, 
that  is  a  substantial  interest  in  land  which  is  taken  or  in- 
juriously affected,  and  the  lessee  is  entitled  to  substantial 
compensation  for  being  deprived  of  the  right  to  use  the 
piece  of  land  in  question  (x). 

Com23ensation  cannot  be  claimed  for  personal  injury,  or 
damage  to  trade  or  business,  but  only  for  injury  to  property 
itself  in  its  then  state  and  condition  {p).  If  lands  are  not 
Damage  after  taken,  but  only  injuriously  affected,  compensation  can  only 
be  claimed  for  damage  arising  from  construction,  and  not 
merely  from  non-negligent  user  of  works  {z). 


Loss  of  trade. 


construction. 


(o)  London,  Briffhton  ^-  South  Coast 
Hail.  Co.  Y.  Tniman  (1885),  11  App. 
Cas.  45,  61  ;  55  L.  J.  Ch.  354. 

{p)  Hammersmith,  Railway  v. 
Brand  (1869),  L.  R.  4  H.  L.  171 ; 
38  L.  J.  Q.  B.  265. 

{q)  Birkenhead  {Mayor)  v.  L.  c^-  N. 
W.  Railway  (1885),  15  Q.  B.  D.  572  ; 
65  L.  J.  Q.  B.  48  ;  50  J.  P.  84. 

(r)  Metropolitan  Board  of  Worhs  v. 
McCarthy  (1874),  L.  R.  7  H.  L.  243 ; 
43  L.  J.  C.  P.  385  ;  31  L.  T.  182; 
23W.  R.  115. 

(s)  Bush  V.  Trowbridge  Waterworks 
Co.  (1875),  L.  R.  10  Ch.  459;  44 
L.  J.  Ch.  645;  33  L.  T.  137;  23 
W.  R.  641. 

[t)  Furness  Railway  v.  Cumberland, 
^■c.  Bldg.  8oc.  (1885),  52  L.  T.  144 


(H.  L.)  ;  49  J.  P.  292. 

[u)  Chasemore  v.  Richards  (1859),  7 
H.  L.  C.  349;  29  L.  J.  Ex.  81. 

{x)  Masters  and  G.  W.  RaHicay^ 
[1901]  2  K.  B.  84;  70  L.  J.  K.  B. 
516;  49  W.  R.  499;  84  L.  T.  515 
(£100  was  awarded  for  yearly  tenancy 
of  five  acres  and  £8,900  for  loss  of 
right  to  sink  pit) . 

(y)  Rickct  V.  Metropolitan  Railway 
(1867),  L.  R.  2  H.  L.  175  ;  36  L.  J. 
Q.  B.  205  ;  Beckett  v.  Midland  Rail- 
way (1867),  L.  R.  3  C.  P.  82;  37 
L.  J.  C.  P.  Ill  ;  17  L.  T.  499 ;  16 
W.  R.  221  ;  Coicper  Essex  v.  Acton 
Local  Board  {1889) ,  14  App.  Cas.  153; 
58  L.  J.  Q.  B.  594. 

(z)  Hammersmith  Railway  v.  Brand 
(1869),  L.  R.  4  H.  L.  171  ;  38  L.  J. 
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If,  however,  lands  injuriously  affected  are  held  with  lands  Lands  in- 
taken,  compensation  is  payable  for  the  depreciation  in  value  of  ^ffected"held 
the  premises  damaged,  not  only  in  respect  of  the  loss  with  lands 
occasioned  by  the  construction,  but  also  the  loss  which  may 
probably  result  from  the  nature  of  the  user  (a).  Where 
lands  are  taken  it  is  not  material  whether  but  for  the  statute 
the  damage  would  be  actionable  (b). 

"Where  a  right  to  make  and  maintain  a  tunnel  is  given  and 
paid  for,  the  compensation  extends  to  all  damage  which  has  for  all. 
been,  or  may  be  subsequently,  caused,  without  negligence ; 
provided  it  be  such  as  might  have  been  foreseen  (such  as 
subsidence  of  surface  owing  to  the  nature  of  the  subsoil, 
and  vibration  resulting  from  the  passing  of  trains  (c)). 

Where  land  is  taken,  for  permanent  mining  purposes,  by 
persons  entitled  to  appropriate  it,  they  not  being  wrong- 
doers, the  compensation  payable  is  looked  on  as  purchase- 
money,  and  is  payable  once  for  all  (d). 

Although  compensation  for  damage  capable  of  being  fore- 
seen must  be  assessed  once  and  for  all  (e),  this  rule  does  not 
apply  to  future  apprehended  injury  to  mines  and  minerals 
governed  by  the  Mining  Codes  of  the  Eailway  Clauses  Act, 
1845,  and  similar  acts  (/). 

Interest  on  the  purchase-money  is  payable  at  4  per  cent.  Interest, 
from  the  date  fixed  for  completion ;  but  if  no  date  be  fixed, 
then  from  the  time  that  the  promoters  might  safely  have 
taken  possession — namely,  the  time  when  a  good  title  was 
shown  by  the  vendor  (g) .  If  the  promoters  have  entered  into 
possession,  they  are  liable  to  pay  interest  at  5  per  cent,  from 


Q.  B.  265 ;  21  L.  T.  238  ;  18  W.  R. 
12  ;  L.  B.  S.  C.  Railway  v.  Truman 
(1885),  11  App.  Cas.  45;  55  L.  J. 
Ch.  354. 

{a)  Buccleuch  v.  Metropolitan  Rail- 
way (1872),  L.  R.  5H.  L.  418;  41 
L.  J.  Ex.  137  ;  27  L.  T.  1  ;  Cowper 
Essex  V.  Acton  Local  Board  (1889),  14 
App.  Cas.  153  ;  58  L.  J.  Q.  B.  594. 

{b)  Cowper  Essex  v.  Acton  Local 
Board  (1889),  14  App.  Cas.  153  ;  58 
L.  J.  Q.  B.  594;  61  L.  T.  1  ;  38 
W.  R.  209  ;  53  J.  P.  75G. 

(c)  Croft  V.  L.  ^  K.  JF.  Railway 
(1863),  3  B.  &  S.  436  ;  32  L.  J.  Q.  B. 

C. 


113.  See  Caledonian  Railway  v.  Lock- 
hart  (1860),  3  Macq.  808  ;  6  Jur. 
N.  S.  1311  ;  3  L.  T.  65  ;  8  W.  R. 
373. 

{d)  Great  Laxci/  JlLining  Co.  v. 
Clague  (1879),  4  App.  Cas.  115  ;  27 
W.  R.  417. 

[e)  R.  V.  Foidter  (1888),  20  Q.  B.  D. 
132  ;  57  L.  J.  Q.  B.  138  ;  58  L.  T. 
534  ;  36  W.  R.  117  ;  52  J.  P.  244. 

(/)  Hollidai/  V.  Wakefield,  [1891] 
A.  C.  81  ;  60  L.  J.  Q.  B.  361. 

{g)  Re  Pigott  and  G.  JF.  Railway 
(1881),  18  C.  D;  146  ;  50  L.  J.  Ch. 
679  ;  44  L.  T.  792  ;  29  W.  R.  727. 
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the  date  of  entry  until  payment  (h).  Rents  or  profits  re- 
ceived subsequently  to  the  time  when  interest  became  pay- 
able must  be  accounted  for  (/) . 


Taking, 
using,  diveet- 
ing  oe  intee- 
feeing  with 

WATEE. 


Water  flow- 
ing" naturally 
in  a  defined 
course. 


Manufac- 
turing dis- 
trict. 


Rights  of 

riparian 

owners. 


(2.)  Water. 

To  determine  what  are  the  rights  or  liabilities  of  a  mine 
owner  wishing  or  accustomed  to  take,  use,  divert,  or  interfere 
Avith  water,  the  questions  arise  :  Is  the  water  present  naturally 
or  artificially  ?  If  natiu'ally,  does  it  flow  in  a  defined  course, 
or  an  undefined  course  ?  If  present  artificially,  is  it  intended 
to  be  of  a  temporary  character,  or  for  a  permanent  purpose  ? 

As  to  water  flowing  natural/?/,  whether  above  or  under- 
ground, in  a  defined  course : — A  natural  stream  is  one  which 
arises  at  its  som-ce  from  natm-al  causes  and  flows  in  a  natural 
channel.  Every  person  owning  or  occupying  land,  abutting 
upon  a  stream,  has  a  natural  right  to  the  ordinary  use  of  the 
water  flowing  past  his  land — i.e.,  to  the  reasonable  use  of  the 
water  for  domestic  pm-poses  and  cattle — and  this  without 
regard  to  the  effect  which  such  use  may  have,  in  case  of  a 
deficiency,  upon  proprietors  lower  down  the  stream;  but, 
further,  he  has  a  right  to  the  use  of  it  for  any  purpose,  or 
what  may  be  deemed  the  extraordinary  use  of  it :  provided  he 
does  not  thereby  interfere  with  the  rights  of  other  proprietors 
either  above  or  below  him ;  he  has  no  right  to  inflict  on  them 
a  sensible  injury  (/»•). 

Where  a  district  has  been  changed  from  agricultural  to 
manufacturing,  a  use  of  water  extraordinary  in  the  former 
may  not  be  so  in  the  latter  district ;  and  where  the  use  of 
water  for  the  pm-pose  of  drinking  or  of  irrigation  has  become 
obsolete,  it  may  be  that  the  use  of  water  for  manufacturing 
purposes  may  only  amount  to  an  ordinary  use  (/). 

Riparian  owners  have  the  same  natural  riparian  rights  in 
public  navigable  and  tidal  rivers  as  in  private  streams,  and 
can,  for  instance,  construct  wharves,  and  embark  and  dis- 


[h)  Lands  Clauses  Act,  1845,  s.  85. 

(i)  Regent's  Canal  Co.  v.  Ware{l%b1), 
23  Beav.  675;  26  L.  J.  Ch.  566. 

{k)  Miner  v.  Gilmour  (1858),  12 
Moo.  P.  C.  131,  156  ;  3  L.  T.  98  ; 


7  W.  R.  328  ;  Ormerod  v.  Todmorden 
(1883).  L.  R.  11  Q.  B.  D.  155;  52 
L.  J.  Q.  B.  445  ;  31  W.  E.  759  ;  47 
J.  P.  532. 

{I)  Ormerod  v.  Todmorden,  above, 
per  Brett,  M.  R. 
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embark  goods  there  (m) ,  They  can  use  the  stream  for  the 
pm^pose  of  working  machinery  connected  with  mines,  or 
otherwise  use  the  stream  if  the  quantity  and  purity  of  the 
water  is  not  altered  to  a  sensible  degree,  to  the  prejudice  of 
other  riparian  proprietors  (v?). 

A  lessee  of  mines  under  lands  adjoining  a  stream,  with  a  Lessee  of 
grant  from  the  sm'f ace  owner  of  the  use  of  the  water  for  gJai^  surface 
colliery  pui-poses,  cannot  claim  the  water  of  a  stream  flowing  ^^^^^  unless 

T  T      ^  „  PI  .       ^  he  has  surface 

along  the  boundary  of  the  surface  lands  as  a  proprietary  land. 

right  (o) ;  but  this  difficulty  could  be  met  by  obtaining  a 

grant  or  lease  of  the  surface  land  abutting  on  the  stream. 

Where  persons  using  water  are  not  in  fact  riparian  pro-  Rights  of 

'111  1  J  T  o  •       •       licensees  from 

prietors,  but  are  merely  grantees  or  licensees  irom  a  riparian  riparian 
owner,  they  are  not  entitled  to  retui-n  water  to  a  stream,  owners, 
diminished  in  quantity  and  deteriorated  in  quality  {e.g.,  in  a 
highly  heated  condition  after  being  condensed) ,  even  though 
then"  use  may  be,  in  the  particular  district,  an  ordinary  and 
not  an  extraordinary  use  {jy) ;  but  an  injunction  will  not  be 
granted  in  such  a  case  where  the  water  is  returned  unpolluted 
and  undiminished,  and  there  is  no  sensible  injury  to  the 
lower  proprietor,  by  reason  of  the  diversion  (q) . 

Water  flowing  naturally,  but  in  an  unknown  or  undefined  Water  flow- 
course,  and  water  percolating  through  the  soil  in  unknown  or  i^defined 
undefined  channels,  is  on  a  different  footing  to  water  (whether  course, 
surface  or  subterranean)  which  flows  naturally  in  a  defined 
course ;  and  any  person  through  whose  property  the  former 
flows  may  take,  use,  divert,  or  interfere  with  it,  as  he  thinks 
fit.    Thus,  a  mine- owner  is  not  liable  for  damages  if  by 
sinking  pits,  or  otherwise  carrying  on  his  operations,  he 
drains  away  water  from  his  neighbour's  property  (r)  ;  nor  is 
he  liable  to  a  mill  owner,  who  has  enjoyed  the  use  of  a  stream 
for  sixty  years  if,  by  operations  on  the  land  of  the  mine- 
owner,  the  latter  prevents  underground  percolating  water 
from  finding  its  way  into  such  stream,  and  notwithstanding 

{in)  Lyon  y.  Fishmongers^  Co.  {1S7Q),  (p)  Ormerod  y.  Todmordcn  (ISSS), 
L.  R.  1  App.  Cas.  662  ;  46  L.  J.  Ch.  11  Q.  B.  D.  155  ;  52  L.  J.  Q.  B. 
68.  445. 

in)  See  JFeeJcs  v.  Saward  (1862),  7  ,7^^^  D"i22  -  ^iVf^  Iftl 
L.  T.  668  ;  10  W.  E.  557.  ^;       .12^,^4  L.  J.^Ch.  19  ,  ol 

(0)  Insole  V.  James  (1856),  1  H.  &         (r)  Acton  v.   BlundeU  (1844),  12 
N.  243  ;  4  W.  R.  680.  M.  &  W.  324  ;  13  L.  J.  Ex.  289. 
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Motive  of 
person  divert- 
ing undefined 
underground 
water  is  im- 
material. 


Artificial 
stream  or 
channel. 


that  the  intercepted  water  may  be  used  for  purposes  uncon- 
nected with  the  mine-owner's  property  (.s-) .  And  where  both 
surface  and  minerals  belong  to  the  same  owner  or  lessor,  the 
position  is  the  same.  Surface  severed  from  minerals  cannot, 
in  the  absence  of  express  arrangement,  be  in  a  better  position 
in  this  respect  than  one  adjacent  property  against  another  (f). 

The  foregoing  rule  applies  even  though  the  person  who 
diverts  or  appropriates  underground  water,  percolating  by 
undefined  channels,  is  prompted  by  a  motive  which  is  im- 
proper or  even  malicious  {ii).  The  motive,  good  or  bad,  is 
immaterial.  Where  the  special  Act  of  a  trading  comjDany  or 
corporation  taking  water  for  profit  does  not  provide  comj^en- 
sation  for  persons  whose  rights  of  property  are  taken  or 
injuriously  affected,  the  Court  will  require  clear  and  positive 
language  to  induce  them  to  say  that  such  rights  are  taken 
away  A  less  strict  construction  is  required  in  transac- 
tions between  private  persons  {k). 

The  rights  and  obligations  of  mine-owners  with  respect  to 
artificial  streams  of  water  are  different  to  those  respecting 
natural  streams,  and,  as  against  the  person  creating  them, 
depend  upon  the  character  of  the  watercourses,  whether  they 
be  of  a  permanent  or  temporary  nature,  and  upon  the  circum- 
stances under  which  they  are  created.  In  mining,  artificial 
streams  are  generally  of  a  temporary  character. 

It  is  clearly  established  that  where  a  mineral  sough  or 
level  has  been  artificially  constructed  for  the  purpose  of 
draining  mines  of  water,  no  right  that  the  supply  of  water 
shall  be  constant,  or  that  pumping  shall  continue,  can  be 
acquired  by  prescription,  against  the  originator  of  the  stream ; 
for,  as  in  course  of  time  the  mines  will  probably  be  exhausted, 
that  is  evidence  of  intention  of  a  temporary  purpose  only ; 
moreover,  the  mine  owner  is  assumed  not  to  have  had  reason- 
able means  of  resisting  the  user  {x).  But,  although  such  a 
right  cannot  be  acquired  as  against  the  originator  of  the 
stream,  it  can,  as  against  the  owners  of  intervening  lands, 


(s)  Chasemore  v.  Richards  (1859),  7 
H.  L.  C.  349  ;  29  L.  J.  Ex.  81  ;  5 
Jur.  N.  S.  873  ;  7  W.  R.  685. 

{t)  Ballacorlcish  Mining  Co.  v.  Dum- 
bell  or  Harrison  (1873),  L.  R.  6  P.  C. 
49;  43  L.  J.  P.  C.  19. 

(m)  Bradford  Corp,  v.  Fickles,  [1895] 


A.  C.  587 ;  64  L.  J.  Ch.  759  ;  73 
L.  T.  353  ;  44  W.  R.  190. 

{x)  Arkivright  v.  Gell  (1839),  5  M. 
&  W.  203  ;  8  L.  J.  Ex.  201 ;  Burrows 
V.  La7ig,  [1901]  2  Ch.  502  ;  70  L.  J. 
Ch.  607;  84  L.  T.  623. 


Water. 


437 


through  which  the  artificial  stream  has  been  accustomed  to 
flow,  be  insisted  on  so  long  as  the  watercourse  continues  {y) . 
And,  if  an  artificial  stream  is  permanent  in  its  character — as, 
for  instance,  a  goit  or  cut  to  carry  water  to  a  mill  or  manu- 
factory— a  right  to  the  uninterrupted  flow  of  the  water  may 
be  acquired  against  both  the  originator  of  the  stream,  and 
also  against  any  person  over  whose  land  the  water  flows  (z). 
Accordingly,  where  colliery  owners  have  constructed  an 
artificial  channel,  and  for  sixty  years  pumped  the  water  from 
their  mine  into  it,  yet,  as  these  operations  are  not  intended  to 
be  permanent,  the  colliery  owners,  as  against  all  persons,  (and 
owners  of  land  through  which  the  water  flows,  as  against 
persons  below  them),  are  not  under  any  liability  for  dis- 
continuing or  diverting  the  water ;  for,  as  the  colliery  owner 
merely  gets  rid  of  a  nuisance  by  discharging  the  water  from 
his  mine,  he  cannot  be  considered  as  giving  it  to  one  more 
than  another  of  the  proprietors  of  the  land  through  which 
the  artificial  channel  is  constructed,  and  those  proprietors 
have  no  right  to  water  until  it  has  reached  their  lands  {a). 
But  where  a  spring  of  water  flows  into  a  natural  channel,  not  Obstruction  of 
merely  oozing  through  the  soil  without  any  defined  course,  a  ^^^^^^ 
person  is  not  entitled,  as  against  other  owners,  to  take  the 
water  at  the  spring-head,  and  so  prevent  its  flowing  into  its 
natural  channel ;  even  though,  at  some  remote  period,  the 
source  has  been  built  round  so  as  to  improve  its  mode  of 
issuing  from  the  earth,  thus  making  an  artificial  channel 
for  a  short  distance  {h).  If  mining  operations  (c)  cause 
surface  water  flowing  in  a  defined  course  to  sink  into  the 
earth  so  as  to  diminish  the  stream,  this  will  be  restrained  by 
injunction  {d). 

By  grant,  express  or  implied,  a  right  of  any  kind  may  be  Acquisition 

•  •  of  "WQ^tiGr 

acquired  to  water,  whether  flowing  in  a  defined  or  undefined  rights : 


{y)  Arhivright  v.  Gell,  above.  See 
also  Ivimey  v.  Siocker  (1866),  L.  R.  1 
Ch.  App.  396 ;  35  L.  J.  Ch.  633 ;  14 
L.  T.  427. 

(z)  WooclY.  Wand  (1849),  3  Exch. 
748  ;  18  L.  J.  Ex.  305  ;  13  Jur.  742  ; 
mdtall  V.  Braecwdl  (1866),  L.  R.  2 
Ex.  1  ;  36  L.  J.  Ex.  1. 

(«)  Wood  V.  Wand,  above ;  and 
see  Gavcdw.  Martyn  (1865),  19  C.  B. 


N.  S.  732  ;  34  L.  J.  C.  P.  353;  11 
Jur.  N.  S.  1017;  13  L.  T.  74;  14 
W.  R.  62. 

[b)  Mostyn  v.  Atlierton,  [1899]  2 
Ch.  360  ;  68  L.  J.  Ch.  629  ;  81  L.  T. 
356  ;  48  W.  R.  168. 

(c)  Ludden  v.  Glutton  Union  (1857), 
1  H.  &  M.  627  ;  26  L.  J.  Ex.  146. 

{d)  Grand  Junction  Canal  Co.  v. 
Shuyar  (1871),  6  Ch.  App.  483. 
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By  grant;      channel,  and  whether  of  a  permanent  or  temporary  cha- 
racter (e) . 

Prescription ;  A  right  to  take,  divert,  or  interfere  with  natural  surface 
water  flowing  in  a  defined  course,  notwithstanding  that  it 
may  he  prejudicial  to  the  natural  rights  of  persons  higher  up 
or  lower  down  the  stream,  may  he  acquired  hy  prescription 
at  common  law  (/) ;  or,  under  the  Prescription  Act,  1832,  hy 
Custom.  twenty  years'  user  or  enjoyment  as  of  right  (g) ;  or  hy  custom, 
as  in  Cornwall,  where  tin  hounders  have  the  right  to  divert 
water  within  their  hounds  for  mining  purposes  (h)  ;  or  in  the 
case  of  inclosures,  since  the  Inclosure  Act,  1859  (/).  But  a 
right  under  the  Prescription  Act  will  not  he  gained  if  an 
interruption  in  the  enjoyment  he  acquiesced  in  for  more  than 
one  year  hefore  action  is  brought  (/i)  ;  or  if  the  user  has  been 
by  permission  (e). 

Where  there  is  an  express  agreement  or  deed  regulating 
the  rights  of  claimants  to  water,  implied  or  natural  or  pre- 
scriptive rights  are  excluded,  and  the  rights  must  be  ascer- 
tained from  the  written  instrument  alone  (/).  Thus,  where  a 
lessor  demises  certain  lands  for  works,  together  with  all 
streams  of  water  to  be  found  in  four  closes,  part  of  the  demise, 
and  reserves  all  mines  and  all  streams  of  water  except 
those  above  granted,"  the  lessee  of  mines  under  a  deed 
executed  subsequently  to  the  first  lease  cannot,  by  mining, 
interfere  with  the  springs  found  under  the  four  specified 
closes  (m) . 

Stream."  "  Stream  "  denotes  a  body  of  water  having,  as  such  body,  a 
continuous  &ow  in  one  du-ection ;  or  running  water  at  places 
where  its  flow  is  rapid,  as  distinguished  from  its  sluggish 


Express 
agreement 


{e)  See  Gavecl  y.  llarttjn  (1865),  19 
C.  B.  N.  S.  732;  34  L.  J.  C.  P. 
353  ;  Northam  v.  Hurleij  (1853),  22 
L.  J.  Q.  B.  183  ;  1  E.  &  B.  665. 

(/)  Chaseniore  v.  Richards  (1857), 
2  H.  &  N.  168,  182. 

{g)  Gavecl  v.  Martyn^  above ;  Pen- 
nington V.  Brinsop  Hall  Co.  (1877),  5 
C.  D.  769;  46  L.  J.  Ch.  773. 

{h)  Gavcdy.  Martyn,  above  ;  Ivimey 
V.  Stacker  (1866),  L.  R.  1  Ch.  396  ; 
35  L.  J.  Ch.  467  ;  12  Jur.  N.  S.  419  ; 
14  L.  T.  427  ;  14  W.  R.  743. 

(i)  22  &  23  Vict.  c.  43,  s.  3. 


(k)  Ennor  v.  Barwell  (1862),  2  Giff. 
410  ;  6  Jur.  N.  S.  1233  ;  1  De  G.  F. 
&  J.  529;  4  L.  T.  597. 

(l)  Northam  v.  Jlurley  (1853),  1  E. 
&  B.  665  ;  22  L.  J.  Q.  B.  183  ;  17 
Jur.  672  ;  Finch  v.  Birmingham  Canal 
(1825),  5  B.  &  C.  820. 

{m)  Whitehead  v.  Parks  (1858),  2 
H.  &  N.  870;  27  L.  J.  Ex.  169. 
This  decision  might  have  been  other- 
wise if  the  Court  could  have  collected 
from  the  first  lease  a  reservation  of 
everytliing  necessary  for  the  working 
of  the  mines.    Per  Pollock,  C.  B. 
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current  in  other  places.    Water  percolating  discontinuously 
tkrough  or  along  strata  is  not  "  a  stream  "  (n). 

Under  an  agreement  to  supply  water  to  certain  specified  ''Adjacent." 
mines,  ''or  mines  adjacent  thereto,"  a  mine  which  is  four 
miles  away  is  not  adjacent.    Under  an  agreement  to  take  all 
the  water  "  required  for  mining  purposes,"  but  so  as  not  to  "  Eequired 
prevent  the  mine  owners  from  using  any  water  obtained  by  purposes!" 
it  from  "  the  mines,"  they  cannot  justify  getting  water  else-  "  The  mines." 
where  than  the  mines,  even  though  gratuitously;  and  "the 
mines  "  will  not  be  limited  to  such  as  were  possessed  by  the 
mine  owners  at  the  date  of  the  agreement  (o). 

Where  a  mine  owner  has,  under  an  agreement,  the  right  to  Right  to 
construct  a  sough  or  drain  for  the  purposes  of  his  intended  or^^rairu"^^ 
colliery,  he  will  be  entitled  to  enter  on  the  land  to  repair  the 
sough  or  drain,  as  often  as  necessary,  while  the  colliery  is  in 
existence  (p). 

An  easement  cannot  be  acquired,  under  the  Prescription  Tenants  do 
Act,  if  the  enjoyment  has  been  had  under  a  licence  or  prescriptive 
permission  of  the  owner  of  the  servient  tenement :  as,  where  eights  as^  ^ 
colliery  owners,  with  the  knowledge  and  acquiescence  of  a  lord, 
person  from  whom  they  have  leased  coal  with  surface  rights, 
use  the  water  of  a  stream  during  the  currency  of  their  lease. 
In  such  circumstances,  the  lessor  is  entitled  to  stop  the  flow 
of  water  as  against  them ;  there  having  been  no  enjoyment  as 
of  right  (q) . 

Water  in  a  canal  vested  in  statutory  undertakers  is  not  Canal  water, 
flowing  water,  nor  an  artificial  stream  to  which  a  right  can  be 
acquired  under  the  Prescription  Act ;  and,  moreover,  in  the 
absence  of  clearly  expressed  power  in  the  local  Act,  an 
express  grant  of  water  by  the  canal  proprietors  would  be 
ultra  vires  if  it  be  prohibited  by,  or  would  be  at  variance  with 
the  purposes  of,  the  canal  Act  (>•). 


(w)  M'Nab  V.  Robertson,  [1897] 
A.  C.  129  ;  66  L.  J.  P.  C.  27;  75 
L.  T.  666 ;  61  J.  P.  468. 

(o)  Kimberley  Waterivorks  Co.  v. 
De  Beers  Consolidated  Mines,  [1897] 
A.  C.  515. 

( it?)  Hodgson  v.  Field  (1806),  7  East, 
613.  See  Whaley  v.  Laing  (1857),  2 
H.  &  N.  476 ;  3  ib.  672  ;  26  L.  J. 
Ex.  327  ;  27  ib.  422. 


[q]  Chamber  Colliery  Co.  v.  Hopuood 
(1886),  32  C.  D.  549;  55  L.  J.  Ch. 
859  ;  55  L.  T.  449  ;  51  J.  P.  164. 

[r)  Staffordshire  and  Worcestershire 
Canal  v.  Birmingham  Canal  (1866), 
L.  R.  1  H.  L.  254  ;  35  L.  J.  Ch. 
757.  Cf.  Whaley  v.  Laing  (1857),  2 
H.  &  N.  476  ;  3  ib.  675  ;  26  L.  J.  Ex. 
327;  27  ib.  422. 
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^asement  to  If  a  person,  whether  riparian  proprietor  or  not,  has  (for 
divert  water,  "the  period  and  so  as  to  comply  with  the  conditions,  requisite 
for  gaining  an  easement  hy  prescription)  obstructed  or 
diverted  the  water  of  a  defined  natural  stream,  or  a  defined 
permanent  artificial  stream,  whether  continuously  or  at 
regularly  recurring  intervals,  he  thereby  gains  an  easement 
against  neighbouring  owners  (.s) . 
Compensa-         Under  the  Lands  Clauses  and  similar  Acts,  interference 

tion  tor  inter-  .inn 

ferencewith    With  a  flow  of  Water,  to  u'Mch  there  is  no  documentary  or 

water  rights,  ^irescriptwe  right,  is  not  a  loss  which,  but  for  statutory  powers, 
would  have  been  actionable,  and  consequently  gives  rise  to 
no  right  of  compensation  (t). 

infringement  right  (whether  natural  or  acquired  {u) )  of  a  person  to 

take  or  divert  water  is  infringed,  he  can  recover  damages  {x)  ; 
and,  if  the  remedy  is  not  barred,  an  injunction  can  be 
obtained  although  only  nominal  damages  can  be  proved,  and 
notwithstanding  that  the  mine  owners  will  be  put  to  large 
expenses,  and  very  likely  have  to  give  up  working  their  pit, 
if  no  arrangement  be  made  with  the  complaining  party  [y). 
An  order  for  inspection  can  be  obtained  [z). 

Injunction.  Where  the  bed  of  a  stream  has  been  made  to  sink  by 
mining  operations,  an  injunction  will  be  granted  against  the 
mine- owner  requiring  him  so  to  work  as  not  to  obstruct  the 
supply  of  water,  although  no  diminution  nor  damage  has  at 
the  time  resulted  from  the  sinking  of  the  ground  (a). 

A  mine-owner  may  not  tap  the  bed  of  a  stream  so  as  to  let 
the  water  into  his  mines,  and  from  thence  to  his  neighbours  (h) . 

Acq^^es  Irrespective  of  any  question  at  issue  as  to  whether  a  canal 

company  or  other  owners  have  the  right  that  water  issuing 
from  a  mine  shall  not  be  interrupted  in  its  flow,  the  Court 
will  not,  pending  settlement  of  that  question,  grant  an 


(s)  Mason  v.  mil  (1832),  3  B.  & 
Ad.  304 ;  1  L.  J.  K.  B.  107  ;  (1833), 

5  B.  &  Ad.  1 ;  Solker  v.  Forritt  (1875), 
L.  R.  10  Ex.  59  ;  44  L.  J.  Ex.  52. 

(t)  E.  V.  Bristol  Docks  Co.  (1810), 
12  East,  429. 

{u)  Nuttall  V.  Bracewell  (1866), 
L.  R.  2  Ex.  1  ;  36  L.  J.  Ex.  1. 

{x)  Bastard  v.  Smith  (1837),  2  M. 

6  Rob.  129. 

{y)  Clowes  v.  Staffordshire  Potteries 
Waterworks  Co.  (1873),  L.  R.  8  Ch. 


App.  125;  42  L.  J.  Ch.  107;  Pen- 
nington V.  Brinsop  Hall  Colliery  Go. 
(1877),  5  C.  D.  769;  46  L.  J.  Ch. 
773  ;  37  L.  T.  149  ;  25  W.  R.  874. 

{£)  Ennor  v.  Barwell  (1862),  2  GifP. 
410;  1  De  G.  E.  &  J.  529. 

(«)  Elwell  V.  Crowther  (1862),  31 
L.  J.  Ch.  763  ;  31  Beav.  163 ;  8  Jur. 
N.  S.  1004 ;  6  L.  T.  569  ;  10  W.  R. 
815. 

{b)  Crompton  v.  Lea  (1874),  19  Eq. 
127;  44  L.  J.  Ch.  69. 
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injunction,  if  they  have  for  a  long  time  stood  by  while  the 
mine-owner  incurred  expenditure  (c) . 


It  is  the  natural  right  of  each  of  the  owners  of  two  adj  oin-  Discharge 

AND  ESC 
WATEE. 


ing  mines  (neither  being  subject  to  any  contract  with,  or       escape  oj 


servitude  to,  the  other  {d))  to  work  his  own  mine  in  the 

manner  most  convenient  and  beneficial  to  himself,  although 

the  natural  consequence  may  be  that  some  prejudice  will 

accrue  to  the  owner  of  the  adjoining  mine  ;  so  long  as  that 

does  not  arise  from  the  negligent  conduct  of  the  party  (c) . 

The  owner  of  an  upper  mine  will  not  be  liable  to  the  owner  Upper  and 

of  a  lower  mine  for  water  flowing  by  itself  from  the  upper  to  ^^^^^  mines. 

the  lower  mine,  even  though  it  be  through  holes  wrongfully 

made  by  the  preceding  lessee  of  the  upper  mine,  in  the 

barrier  left  by  the  owner  of  the  lower  mine,  there  being  no 

privity  of  contract  or  estate  between  the  former  and  present 

lessees  of  the  upper  mine  (e) .    There  is  no  duty  incumbent 

at  common  law  for  the  owner  of  a  higher  mine  to  provide  a 

barrier  for  a  lower  mine.   The  latter  must  protect  himself  (/). 

So,  if  alterations  are  made  by  a  higher  mine- owner  in  his 
own  mine  for  his  own  benefit,  the  operations  being  carried  on 
in  the  usual  manner  without  negligence,  though  vigorously, 
then  the  lower  owner  has  no  remedy  where  larger  quantities 
of  water  are  made  to  flow  in  consequence  of  the  altera- 
tions (g). 

So,  if  mineral  workings  have  caused  a  subsidence  of  the  Rain  water, 
surface,  and  rain  water  there  accumulated  flows  into  an 
adjoining  lower  coalfield,  the  injuries,  being  entirely  from 
gravitation  and  percolation,  are  not  a  valid  ground  for  any 
claim  of  damages  (A). 

Similarly,  where  water  rises  naturally  from  a  lower  to  a  Damming  up 
higher  tunnel  in  a  mine,  and,  being  dammed  up,  flows  by 


{c)  Birmingham  Canal  Co.  v.  Lloyd  233.    See  Rylands  v.  Fletcher  (H.  L. 

(1812),  18  Ves.  51 5  (two years' delay).  1868),  L.  R.  3  H.  L.  338;  37  L.  J. 

[d)  Buckley  v.  Buckley,  [1898]  2  Ex.  161. 

Q.  B.  608  ;  67  L.  J.  Q.  B.  953.  /  n  o  .     ir-       ^          r  -n 

{e)  Smith  V.  Kenrick   (1849),  18  S<'ots   Mines    Co    y  ZeadhiUs 

L.  J.  C.  P.  172;.  7  C.  B.  515  ;  13  ^T.f'' 

Jut.  362.  ^- 

(/)  lb.;  Cleyy  Y.  Dearden  (1848),  {h)  Wilson  y.  TTaddell  (1877),  L.B. 

12  Q.  B.  576,  600  ;  17  L.  J.  Q.  B.  2  App.  Cas.  95. 
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Water 
flowing  by- 
gravitation. 


Water 
pumped  or 
artificially 
dealt  with. 


natural  gravitation  into  another  person's  mines,  the  latter  has 
no  remedy  (i) . 

And,  where  there  is  more  tlian  one  seam  in  a  mine,  the 
owner  of  a  higher  mine  has  the  right  to  work  the  whole  mine, 
in  the  usual  and  proper  manner  for  the  purpose  of  getting 
out  any  kind  of  mineral  in  any  part  of  the  mine,  and  is  not 
liahle  for  any  water  which  flows  hy  gravitation  from  works  so 
conducted,  even  though  the  head  of  a  crut  (made  for  the 
purpose  of  getting  a  lower  seam)  is  higher  than  the  mouth 
of  the  crut  in  the  upper  seam  ;  but,  he  would  be  liable  if  the 
first-named  crut  had  been  made  not  for  the  purpose  of  getting 
the  lower  minerals,  but  of  turning  water  into  the  adjoining 
owner's  mine,  which  would  not  otherwise  have  arrived 
there  {k).  He  is  liable  if  he  2)i(mps  water  from  a  lower  to  a 
higher  seam  in  his  own  mine,  and  such  water  causes  damage 
to  the  adjoining  owner.  "  The  occupiers  of  the  higher  mine 
have  no  right  to  be  active  agoits  in  sending  water  to  the 
lower  mine  ;  the  occupiers  of  the  lower  mine  are  subject  to  no 
servitude  of  receiving  water  conducted  hy  man  from  the  higher 
mine.  If  nature  causes  water  to  flow  to  a  lower  mine  the 
upper  owner  is  not  responsible.  The  law  does  not  authorise 
the  occupier  of  the  higher  mine  to  interfere  with  the 
gravitation  of  the  water,  so  as  to  make  it  more  injurious  to 
the  lower  mine,  or  advantageous  to  himself  "  (/). 

A  lower  owner,  who  does  not  provide  for  himself  a  barrier, 
must  submit  to  all  the  natural  consequences  which  will  neces- 
sarily flow  from  his  working  his  mine  in  that  way  ;  he  must 
submit  to  all  the  water  which  will  accumulate  in  the  seams, 
and  come  down  to  him  in  the  natural  course,  but  the  higher 
owner  is  not  entitled  to  put  artificial  troughs  and  conduits  in 
a  direction  in  which  it  would  otherwise  not  have  come,  and  so 
bring  it  into  his  neighbour's  mine,  even  though  such  neigh- 
bour has  himself  broken  the  higher  owner's  barrier ;  for,  the 
higher  owner  is  not  entitled  to  find  out  a  perforation  or  weak 
point  in  the  boundary  and  to  conduct  all  his  water  to  that 
weak  point.  The  lower  owner  must  be  left  to  the  simple 
consequences  he  would  have  been  exposed  to  by  the  natural 


(i)  Lomax  v.  Stott  (1870),  39  L.  J. 
Ch.  834. 


{h)  Barrel  v.  Williamson  (1863),  33 
L.  J.  C.  P.  101  ;  15  C.  B.  N.  S.  376. 
(?)  lb.  per  Erie,  C.  J. 
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gravitation  of  the  water,  and  from  the  ordinary  course  of 
working  in  the  higher  mine  {m).  While  the  permitting 
water  to  flow  by  reason  of  abstracting  one's  own  minerals  is 
not  actionable,  the  causing  it  to  flow  by  pumping  it  against 
the  force  of  gravity  is  actionable  {n) .  In  the  absence  of  agree- 
ment, there  is  no  obligation  to  give  notice  of  intention  to 
remove  a  barrier  (o). 

It  is  the  custom  for  miners  on  the  rise  to  work  to  their  Barrier  on 
boundary,  and  for  miners  on  the  dip  to  leave  a  barrier  to 
protect  themselves  against  the  water  from  the  mine  upon  the 
rise  [p) .  And  where  persons  are  lessees  of  a  coalfield  (A) 
from  one  lessor,  and  of  an  adjoining  coalfield  (B)  from 
another  lessor,  and  make  a  channel  through  which  water 
flows  by  gravitation  from  (B)  into  (A),  the  same  being  done 
in  the  ordinary  and  usual  course  of  working  a  mine,  they  are 
not  liable  in  respect  of  the  water  {q) . 

Where  lands  or  works  have  been  let  or  granted,  subject  to  Eestriction 
an  exception  of  all  mines  or  minerals  within  or  under  the  damaging  the 
same,  with  liberty  to  drain,  get,  and  dispose  of  the  same  with-  surface  by 
out  damaging  the  surface,  the  surface  owners  will  be  re- 
strained  from  boring  through  substances  which  are  not  com- 
mercially profitable  at  the  time,  but  which  have  a  use  and 
a  value  of  their  own  independent  of  and  separable  from  the 
rest  of  the  soil  (r). 

To  justify  the  discharge  of  water  from  a  higher  to  a  lower  When  dis- 
mine,  the  operations  in  the  upper  mine  must  be  conducted  in  j^stmable* 
the  ordinary,  reasonable,  and  proper  mode,  of  working  a 
mine.  Tapping  a  mountain  tarn  (s)  or  a  river  is  not 
justifiable  if  the  water  would  be  let  into  the  mines,  and  from 
thence  to  the  mine  of  a  neighbour  {t) ;  nor  is  it  lawful  to 
remove  a  natural  bank  or  barrier,  so  as  to  endanger  land  or 
mines  within,  or  expose  same  to  inroads  of  the  sea.  The 

{m)   Westminster   Brymho    Co.    v.  {q)  Jccjony.  Tivi^^'^?  (1871),  40  L.  J. 

Clayton  (1867),  36  L.  J.  Ch.  476.  Ch.  389. 

(/<)  Fry,  J.,  in  A.-G.  v.  Tonxlxne  /a  Johnstone  v.  Cron/pton,  [18991  2 

(1879),  L.R.6Ch.742;48L.J.Ch.  Ch.  i90  ;  68  L.  J.  Ch.  559    81  L.  T. 


595 


165  :  47  W.  U.  604. 


(o)  Troiver  v.  Chadwiclc  (1839),  6  /  \  o  ^     ir-        n           t    n  n 

15^^^   isj    n    1  .  Q             1     -nr    J  (s)  ocots   Mines    Co.   v,  Lcadlnlls 

v.'! (?S83):  23  ('  «^^).  34  L.  T.  0.  S.  34. 

81  ;  31  W.  R.  510.  [t)  Crompton  v.  Lea  (1874),  19  Eq. 

{P)   Clerjg   v.  Bearden  (1848),  17  115  ;  44  L.  J.  Ch.  69 ;  W.  N.  (1876) 

Q.  B.  233,  243.  266. 
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waves  of  the  sea  and  surface  streams  are  visible,  while  under- 
ground water  has  an  occult  course,  coming  nobody  knows 
whence,  and  finding  its  way  nobody  knows  how  (u) . 

But  an  upper  mine  owner  is  not  liable,  if  he  makes  a  bore- 
hole, or  otherwise  only  temporarily  intercepts  or  diverts  water 
which  but  for  that  would  find  its  way  by  natural  percolation 
into  an  adjoining  mine.  For  instance,  the  merely  making  a 
bore-hole  (even  for  the  express  purjDOse  of  getting  rid  of  the 
water,  and  not  for  the  usual  mining  purposes)  through  which 
water  is  discharged  into  old  workings — which  water  would, 
if  the  bore-hole  had  not  been  made,  have  found  its  way  to 
the  adjoining  mine — does  not  give  rise  to  an  action,  unless 
the  adjoining  owner  can  show  that  the  water  is  sent  to  him 
in  some  different  way  or  quantity,  so  as  to  cast  an  additional 
burden  upon  him  (.r) . 

While  a  mine- owner  is  not  liable  for  water  properly 
arising  and  fiowing  by  gravitation  to  another,  he  has  no 
right  to  be  an  active  agent  in  sending  water  into  the  adjoin- 
ing mine,  and  a  man  is  not  bound  to  erect  a  barrier  to  keep 
out  his  neighbour's  artificially  collected  water.  If  a  person, 
whether  under  or  above  ground,  by  artificial  means,  introduces 
or  accumulates  on  his  land  water  or  anything  which,  if  it 
should  escape,  may  cause  damage  to  his  neighbour,  he  does 
so  at  his  peril,  and  if  it  does  escape  and  cause  damage  he  is 
responsible,  however  careful  he  may  have  been,  and  whatever 
precautions  he  may  have  taken  to  prevent  the  damage  (?/). 
Thus,  where  a  mill  owner  constructed  a  reservoir,  on  land  not 
immediately  adjoining,  but  containing  subterranean  commu- 
nications with,  a  mine,  and  collected  water  which  was  not  on 
the  land  before,  and  the  reservoir  burst,  and  the  water  ran 
through  the  intervening  lands,  and  flooded  a  colliery,  it  was 
held  that  the  mill  owner  was  liable,  although  there  was  no 
personal  negligence  on  his  part.  The  mill  owner's  use  of  his 
own  land  was  in  excess  of  the  natural  use  (?/) . 

So,  where  there  was  a  heavy  rainfall,  and  the  flooding  of  a 
mine  was  caused  chiefly  by  the  improper  execution  and 


(ti)  A.-G.  V.  Tomlinc  (1880),  14 
C.  D.  58  ;  49  L.  J.  Ch.  377. 

{x)  West  Cumberland  Iron  Co.  v. 

Kenyon  (1879),  11  C.  D.  782;  48 


L.  J.  Ch.  793. 

{y)  Eylands  v.  Fletcher  (1868),  L.  E. 
3  H.  L.  330  ;  37  L.  J.  Ex.  161  ;  19 
L.  T.  220. 
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insufficient  condition  of  a  new  channel  made  for  the  diversion 
of  a  surface  stream,  so  that  there  was  greater  likelihood  of 
overflow  and  damage  than  if  the  water  had  been  allowed  to 
flow  in  its  former  channel,  the  person  diverting  was  held 
liable  for  the  damage  caused.    One  reason  for  this  is  that  the 
defendant  artificially  caused  water  to  get  into  the  plaintiff's 
mine  which  did  not  arise  there,  nor  get  there  by  merely 
natural  causes         But,  a  person  prima  facie  liable  for  the  No  liability- 
escape  of  water  artificially  stored  or  accumulated  can  excuse  ~ 
himself  by  showing  that  the  escape  was  the  consequence  of 
tvs  major,  or  the  act  of  Grod  (meaning  thereby  an  accident  Vis  major, 
such  as  human  foresight  could  not  be  reasonably  expected  to 
anticipate),  without  default  or  negligence  on  his  part  {a)  ;  or  or  act  of 
that  the  overfiowing  of  the  water  was  occasioned  by  the  act  *  P^^ty. 
of  a  stranger,  or  third  party,  done  without  the  knowledge, 
and  apart  from  the  control,  of  the  owner  of  the  stored 
water  {b) .    But  if  excessive  rainfall  or  flood  water  has  once 
come  upon  the  land  of  a  private  person  or  statutory  body, 
such  water  cannot  legally  be  transferred  to  adjoining  lands, 
by  cutting  trenches,  or  adopting  other  active  means  {(). 

Where  a  mine  owner  wrongfully  abstracts  minerals,  which  Flooding  con- 
constitute  a  natural  barrier  for  his  neighbour's  mines,  and  removal  0?°^ 
thereby  renders  such  mines  liable  to  be  damaged  by  water,  barrier  by 
the  trespasser  is  responsible  for  such  damage  {d) .    On  suing 
for  the  trespass,  damages  should  also  be  claimed  for  the 
actual  and  future  apprehended  injury  from  water  (c)  ;  for, 
after  paying  damage  for  the  trespass,  the  wrongdoer  cannot 
be  further  sued  for  not  preventing  water  from  flowing  into 
the  mine  trespassed  on,  much  less  can  a  person  be  sued  who 
did  not  himself  commit  the  original  trespass  (/). 

And  where  water  is  artificially  collected  or  stored,  as  in  Water  escap- 
the  case  of  a  canal  or  a  reservoir  for  waterworks,  under  chlrged^from 

(2)  Smith  V.  Musgrave  or  Fletcher  Q.  B.  285  ;  50  L.  T.  472  ;  32  W.  R. 

(1877),  2  App.  Cas.  781  ;  47  L.  J.  711  ;  48  J.  P.  500. 

Q.  B.  4;  37  L.  T.  367;  26  W.  R.  83.  ut)  Firmstone  v.  Wheeley  (1844),  2 

{a)  Xiehoh  V.  Marsland  (1876),  2  D.  &  L.  203  ;  13  L.  J.  Ex.  361. 
Ex.  D.  1  ;  46  L.  J.  Ex.  174 ;  35 

L.  T.  725;  25  W.  R.  173.  (^)  Glerjg   v.   Dearden   (1848),  17 

ih)  Box  V.  Jubb  (1879),  4  Ex.  D.  J.  Q.  B.  233  ;  12  Q.  B.  576. 

76;  48L.  J.  Q.  B.  417;  41  L.  T.  97;  (f)  Smith  v.   Kcnrick  (1849\  7 

27  W.  R.  415.  C.  B.  515,  561  ;  18  L.  J.  C.  P.  172  ; 

(c)  Whalley  v.  L.  ^-  Y.  Railway  Fornax  v.  Stoit  (1870),  39  L.  J.  Ch. 

(1884),  13  Q.  B.  D.  131  ;  53  L.  J.  834. 
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statutory  powers,  and  tlie  water  floods  a  mine,  without  negli- 
gence on  the  part  of  the  statutory  undertakers,  but  as  the 
consequence  of  the  mine-owner's  own  workings,  done  after 
the  statutory  undertakers  have  declined  or  neglected  to 
acquire  support,  the  mine-owner  cannot  bring  an  action  for 
damages.  Instead  of  proceeding  to  work,  he  should,  in  the 
prescribed  manner,  go  for  the  compensation  which  the  statute, 
under  which  the  works  are  maintained  is  almost  sure  to 
provide  ((j) . 

Where,  on  an  extraordinary  rainfall,  a  canal  company 
opened  a  sluice,  and  discharged  from  the  canal  into  a  brook, 
more  water  than  the  latter  was  able  to  carry  off,  the  con- 
sequence being  that  certain  mines  were  flooded,  but  the 
opening  of  the  sluice  only  expedited  the  overflow  into  the 
mines  a  few  hours,  without  causing  any  additional  damage 
to  the  mines,  the  inundation  being  inevitable  by  reason  of 
the  excessive  rainfall,  it  was  held,  that  even  assuming  the 
opening  of  the  sluice  to  have  been  a  wrongful  act,  there  was 
no  cause  of  action,  it  being  a  case  of  injuria  absque  damno,  and 
fiu-ther  that  the  compensation  clauses  of  the  Canal  Act  did 
not  apply  to  such  a  case  {h). 

Where  works  for  the  purposes  of  a  railway  (^)  or  water- 
works (/i),  or  (so  far  as  vested  in  a  local  authority)  sewerage, 
drainage,  sewage  disposal,  lighting,  or  water  suj)ply  (/),  are 
constructed  under  parliamentary  powers,  and  the  continuous 
working  of  the  mines  is  thereby  prevented,  the  mine  owner 
may  make  water  levels  underneath  the  public  works,  or  forty 
yards  (or  other  prescribed  distance)  therefrom ;  but  no  such 
water  level  is  to  be  of  greater  dimensions  than  prescribed  in 
the  special  Act,  and  where  none  are  prescribed,  eight  feet 
wide  and  eight  feet  high. 

If  any  damage  or  injuiy  is  done  or  occasioned  to  mines  by 
means  or  in  consequence  of  such  waterworks,  or  works  for 
sewerage,  drainage,  sewage  disposal,  lighting,  or  water 
supply  {ni),  then  the  undertakers  or  local  authority  are  liable 


[g)  Dunn  v.  Birmingham  Canal  Co. 
(1872),  L.  R.  7  Q.  B.'244;  41  L.  J. 
Q.  B.  121  ;  L.  E.  8  Q.  B.  42  ;  42 
L.  J.  Q.  B.  34;  27  L.  T.  683  ;  21 
W.  R.  266. 

[h)  Thomas  v.  Birmingham  Canal 


Co.  (1879),  49  L.  J.  Q.  B.  851  ;  43 
L.  T.  435  ;  45  J.  P.  21. 

(i)  8  Vict.  c.  20,  ss.  80—82. 

{k)  10  Vict.  c.  17,  ss.  24—27. 

[l]  46  &  47  Vict.  c.  37. 

{m)  Waterworks  Clauses  Act,  1847 
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just  the  same  as  if  the  works  had  not  been  constructed  or 
maintained  by  virtue  of  parliamentary  powers. 

And,  if  a  railway,  canal  or  other  public  works  made  or  Statutory 
maintained  under  statutory  powers,  are  constructed  or  main-  properly^con- 
tained  improperly,  or  contrary  to  the  provisions  of  the  special  structed  or 
Act,  the  undertakers  will  be  liable  (n).  Thus,  where  a  long 
cutting  was  made,  in  which  clay  impervious  to  water  was 
removed,  and  a  pervious  rock  liable  to  cracks  was  reached, 
and  drains  (which  the  railway  company  were  required  by  law 
to  maintain)  were  insufficient  to  carry  off  water  overflowing 
from  a  distant  brook  where  the  railway  company  had  made  a 
bridge,  and  also  insufficient  to  carry  off  the  rain  water  in  the 
cutting,  in  consequence  of  which  certain  mines  were  flooded, 
it  was  held  that  the  railway  company  were  liable,  and  that 
the  damage  was  the  subject  of  an  action,  and  not  of  compen- 
sation under  the  "  injuriously  affecting  clauses  "  of  the  Rail- 
way Act  (o).  But  where  sect.  27  of  the  Waterworks  Act, 
1847,  is  not  applicable,  statutory  undertakers  are  not  liable 
where  damage  is  caused  icithout  negligence  on  their  part,  after 
the  works  have  been  properly  constructed  (7;). 

A  right  may  be  acquired — by  grant  express  or  implied,  or  Acquisition  of 
by  prescription  at  common  law,  or  under  the  Prescription  ciwge^water. 
Act — to  discharge  water,  or  cause  water  to  flow  over  the  land 
of  another,  whether  such  water  does  or  does  not  originate  in 
the  land  of  the  owner  discharging  it.  If  water  is  discharged, 
or  made  to  flow,  for  the  uninterrupted  period  of  twenty  years 
without  the  licence  of  the  servient  owner,  that  causes  a  pre- 
sumption of  grant  to  arise  {q).  But,  as  such  an  easement 
exists  for  the  beneflt  of  the  sender  of  the  water  (the  dominant 
owner)  alone,  the  recipient  or  servient  owner  acquires  no  right 
to  insist  on  its  continuance,  or  to  ask  for  damages  on  its 
abandonment  {q)  ;  unless  it  was  originally  intended  that  the 
stream  should  be  permanent  (which  as  a  rule  is  not  the  case 


(10  Vict.  c.  17),  s.  27  ;  PubHc  Health 
Act,  1883  (46  &  47  Vict.  c.  37). 

{n)  Bag  nail  v.  i.  N.  IF.  Railway 
(1862),  7  H.  &  C.  423  ;  31  L.  J.  Ex. 
480;  9  L.  T.  419. 

(o)  Ih.    See  also  Evans  v.  M.  S. 
X.  Railway  (1887),  36  C.  D.  626; 
57  L.  T.  194. 


( jt?)  Dixon  V.  Metropolitan  Board  of 
Works  (1881),  7  Q.  B.  D.  418  ;  50 
L.  J.  Q.  B.  772  ;  45  L.  T.  312;  30 
W.  K.  83  ;  46  J.  P.  4. 

{q)  Wood  V.  Wand  (1849),  18  L.  J. 
Ex.  305,  313;  Mason  v.  Shrewsbury ^ 
^c.  Railway  (1871),  L.  R.  6  Q.  B. 
p.  588;  40  L.  J.  Ex.  293,  298. 
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in  mining),  or  unless  the  originator  of  the  stream  has  per- 
manently abandoned  mining  works  from  which  the  stream 
arose  and  from  which  it  continues  to  flow  (r). 

An  easement  can  be  acquired  by  prescription  of  the  right 
to  open  sluices  or  locks  of  another  for  the  purpose  of  prevent- 
ing damage  in  time  of  flood,  or  likelihood  of  flood,  and  such 
an  easement  is  not  invalid  merely  because,  from  the  very 
nature  of  the  right,  its  exercise  by  the  dominant  estate  confers 
some  benefit  upon  other  lands  or  tenements  (.s) . 

"  Where  there  has  been  long  continued  possession  and 
assertion  of  a  right,  the  right  is  presumed  to  have  a  legal 
origin,  if  such  a  legal  origin  be  possible  "  (t). 

When  the  owner  of  the  entirety  of  an  estate  grants  part  of 
it,  excepting  the  mines  and  minerals  thereunder,  he  retains 
the  ownership  of  what  is  not  parted  with,  and  can  use  the 
minerals,  or  the  space  from  which  they  are  excavated  in  the 
manner  most  beneficial  to  himself,  including  the  passage  of 
water  from  mines  under  other  lands  (u). 

If  a  special  Act  of  Parliament,  or  a  lease,  or  other  agree- 
ment, specifies  a  particular  remedy,  that  must  be  strictly 
followed  (rf-),  but,  subject  thereto,  damages  may  be  obtained  (y/), 
unless  it  is  practically  impossible  to  comply  with  it  (s).  In- 
junction will  also  be  generally  granted  to  restrain  the  user  (a), 
and,  in  a  proper  case,  a  mandatory  injunction  can  be  got  (b). 
Liberty  to  inspect  can  also  be  had  if  an  action  has  been 
brought. 

Where  a  mine  has  been  wrongfully  drained  through  that 
of  another,  the  injured  person  can  obtain  compensation  by 
way  of  water-leave  rent  upon  all  minerals  gotten  out  of  the 
trespasser's  mine  (c),  or  he  can  treat  the  water  as  a  nuisance 


(r)  Gavedy.  3Iartyn  (1865),  19  C.B. 
N.  S.  732 ;  34  L.  J.  C.  P.  353  ;  and 
ante,  p.  436. 

(s)  Simpson  v.  Godmanchester 
{Mmjor),  [1897]  A.  C.  696. 

{t)  lb.  per  Lord  Herschell,  [1896] 
1  Ch.  218,  summarising  Philipps  v. 
HalUday,  [1891]  A.  C.  228. 

{u)  Per  Lord  Colonsay  in  Hamilton 
{Duke)  V.  Graham  (1871),  L.  R.  2 
H.  L.  Sc.  166. 

[x)  See  Dunn  v.  Birmingham  Canal 
Co.  (1872),  L.  R.  8  Q.  B.  42  ;  42  L.  J. 
Q.  B.  34. 


(i/)  Hi/lands  v.  Fletcher  (1868),  L.  R. 
3  H.  L.  330;  37  L.  J.  Ex.  161. 

(z)  Evans  v.  M.  S.  ^  Z.  Railway 
(1887),  36  C.  D.  626. 

{a)  Mundy  v.  Rutland  (1883),  23 
Ch.  D.  81  ;  Crompton  v.  Lea  (1875), 
19  Eq.  115. 

{b)  See  Powell  v.  Aiken  (1858),  4 
K.  &  J.  343  ;  Westminster,  ^c.  Co.  v. 
Clayton  (1867),  36  L.  J.  Ch.  476. 

{c)  See  Fla7it  v.  Stott  (1870),  21 
L.  T.  106.  See  Phillips  v.  Homfray 
(1871),  6  Ch,  770. 
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and  abate  it  himself,  entering  (so  far  as  necessary  for  this 
purpose)  upon  the  wrongdoer's  land ;  but  in  so  doing  the 
injured  person  is  not  justified  in  interfering  with  the  pro- 
perty of  innocent  third  persons;  and  consequently,  where 
there  are  alternative  ways  of  abating  the  nuisance,  he  is 
bound  to  choose  that  mode  which  may  inflict  damage,  how- 
ever great,  on  the  wrongdoer  rather  than  that  which  would 
be  productive  of  mischief,  however  small,  to  innocent  third 
persons  or  to  the  public  (d). 

It  sometimes  happens  that  a  mine  owner  is  charged  with  Land  Drain- 
causing  water  to  collect  when  the  real  cause,  or  a  contributory        ^  ' 
cause,  is  that  the  occupiers  of  land  have  not  maintained  the 
banks  and  cleansed  the  channels  of  existing  drains,  streams, 
or  watercourses  being,  or  leading  to,  the  outfall.    In  such 
circumstances  the  Land  Drainage  Act,  1847  {c)y  may  be  put  Practical  hint, 
into  operation ;  that  is,  the  occupier  of  land  injured  may 
give  written  notice  to  the  person  on  the  outfall  to  maintain 
the  banks  or  cleanse  or  scour  the  channels  ;  if  he  neglects  to 
do  so  for  one  calendar  month,  the  giver  of  the  notice  may 
execute,  or  cause  to  be  executed,  all  necessary  works,  and,  on 
nonpayment  for  one  calendar  month  after  demand,  may 
recover  the  cost  on  summons  before  two  justices. 

Where  private  persons  or  statutory  undertakers  are  liable  Fresh  damage 
for  the  discharge  or  escape  of  water,  fresh  damage  does  not  in  continuance 
itself  give  a  fresh  cause  of  action;  but  where  there  is  not 
only  a  fresh  damage  but  a  continuance  of  the  wrongful  act 
which  caused  it,  that  is  a  new  cause  of  action  on  which  the 
injured  party  may  sue  (/). 

As  every  landowner  has  a  natural  right  that  the  water  of  Fouling 
natural  streams  flowing  over  his  land  shall  come  in  its  jq"a^^|jj.a,l  right 
natural  state,  including  purity,  it  is  not  lawful  for  anyone  to  to  purity  of 
pollute  the  stream,  even  though  it  is  already  polluted  by  whether  in 
people  above,  and  although  the  additional  pollution  makes  Q^Tnder^^^^ 
no  sort  of  practical  difference  (g).    The  law  is  the  same  ground. 


(d)  Roberts  v.  Rose  (1865),  L.  E,  1 
Ex.  82,  89  ;  35  L.  J.  Ex.  62  ;  4  H. 
&  C.  103;  12  Jur.  N.  S.  78;  13 
L.  T.  471  ;  14  W.  R.  225. 

{e)  10  &  11  Vict.  c.  38,  ss.  14—17. 


(/)  Whitehome  v.  FeUowes  (1861), 
10  C.  B.  N.  S.  765;  30  L.  J.  C.  P. 
305  ;  4  L.  T.  177  ;  9  W.  R.  557. 

[g)  Wood  V.  Waud  (1849),  3  Ex. 
748  ;  18  L.  J.  Ex.  305  ;  13  Jur.  472. 
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where  water  subsequently  runs  underground  before  it  reaches 
the  land  of  the  person  injured,  or  is  percolating  water 
collected  in  a  well,  and  sewage  gets  into  such  underground 
or  percolating  water  from  other  premises,  whether  adjoining 
or  not  adjoining,  either  by  natural  diffusion  or  the  pumping 
of  the  well  owner  (h) .  There  is  a  natural  right  to  have 
water  pure,  whether  above  or  underground,  whether  collected 
in  wells  or  flowing  in  defined  or  undefined  streams,  and 
whether  the  streams  and  sources  of  supply  be  known  or 
unknown. 

*'  The  right  to  foul  water  is  not  the  same  as  the  right  to 
get  it,  and  does  not  depend  on  the  same  principles.  Prima 
facie  every  man  has  a  right  to  get,  from  his  own  land,  water 
which  is  naturally  found  there,  but  it  frequently  happens 
that  he  cannot  do  this  without  diminishing  his  neighbour's 
supply.  In  such  a  case  the  neighbour  must  submit  to  the 
inconvenience.  But  prima  facie  no  man  has  a  right  to  use 
his  own  land  in  such  a  way  as  to  be  a  nuisance  to  his 
neighbour;  and  whether  the  nuisance  is  effected  by  sending 
filth  on  to  his  neighbour's  land,  or  hi/  ^^utting poisonous  matter 
on  his  oicn  land  and  alloicing  it  to  escape  on  Ms  neighbour's  land, 
appears  to  me  wholly  immaterial  "  {i). 
Pointing  an  Pollution  of  the  water  of  a  stream  involves  a  nuisance  on 
stream.  the  land  of  the  receiver,  and  a  trespass  by  the  sending  of 

impure  matter  on  to  his  soil.  It  would  appear  that  a  person 
who  has  constructed,  or  is  entitled  to,  an  artificial  stream 
cannot  pollute  the  water  therein  so  as  to  cause  damage  to 
another.  Although  the  mine  owner  may  have  a  right  to 
discontinue  the  flow  of  water  coming  from  his  mine  in  an 
artificial  channel,  without  being  liable  to  a  person  below  him 
who  has  been  accustomed  to  receive  the  water,  the  lower 
owner  can  maintain  an  action  if  damage  is  caused  to  him  by 
pollution.  Thus,  where  a  mine  owner  obtained  permission 
from  a  canal  company  and  his  landlord  to  make  a  cut  and 
take  water  out  of  a  canal  for  the  purpose  of  supplying  his 
colliery  engines,  and  the  occupiers  of  some  chemical  works 

{h)  Hodghinson  v.  Ennor  (1863),  4  (1885),  29  C.  D.  115;  54  L.  J.  Ch. 

B.  &  S.  229  ;  32  L.  J.  Q.  B.  231  ;  454  ;  52  L.  T.  N.  S.  942. 

9  Jur.  N.  S.  1152;  8  L.  T.  451  ;  11  (i)  Lindley,  L.  J.,  in  Ballard  v. 

W.  R.  775 ;  Ballard  y.  Tomlinson  Tomlinson,  above. 


Water. 


451 


entitled  to  use  the  water  of  the  canal  fouled  the  water  and 
thereby  damaged  the  mine  owner's  boilers,  it  was  held  that 
the  mine  owner  was  entitled  to  damages,  not  on  the  ground 
of  any  right  having  been  interfered  with,  but  because  injury 
had  been  caused  to  his  boilers  by  foul  water  flowing  thereto 
in  pursuance  of  a  licence  from  the  canal  company.  But  it  is 
questionable  w^hether  he  would  have  had  any  remedy  if  he 
had  had  no  permission  to  take  canal  water  {k). 

Where  water  has  for  more  than  twenty  years  flowed,  in  a  Loss  of  right 
pure  state,  from  an  artificial  adit  or  level  that  has  been  non-^user!^"^ 
abandoned,  owners  of  other  mines  not  claiming  under  the 
owner  of  the  adit  cannot,  on  resuming  the  working  of  the 
mines,  justify  sending  polluted  water  into  the  adit  so  as  to 
damage  the  persons  who  have  received  pure  water  (/). 

If  a  mine  owner  can  so  contrive  to  use  water  as  not  to  Rig-htto 
sensibly  alter  its  quality,  and  so  as  not  to  cause  damage  to 
persons  entitled  to  have  it  in  a  state  of  purity,  he  may  alter 
its  quality  in  a  reasonable  degree,  by  washing  minerals,  or 
pumping  water  from  his  mines  into  it.  He  may,  however.  How 
acquire  the  right  to  pollute  water  either  of  an  artificial  or  a 
natural  stream  by  grant,  express  or  implied,  or  by  prescription 
at  common  law  (w),  or  under  the  Prescription  Act  (2  &  3 
Will.  4,  c.  71),  if  the  pollution  has  been  continued,  and  if  the 
stream  has  been  prejudicially  affected,  to  the  detriment  of  a 
person  against  whom  the  right  is  claimed,  for  the  full  period 
of  twenty  years,  provided  the  latter  has  submitted  to  the 
injury  during  that  period.  The  right  may  also  be  acquired 
under  custom,  if  there  is  some  limit  as  to  time  or  extent  of 
user  ;  f or  a  custom  to  be  valid  in  law,  it  must  be  reasonable, 
certain,  and  defined  (w?).  The  privilege  of  washing  away 
sand,  stone,  and  rubble  dislodged  in  the  necessary  working 
of  a  tin  mine,  and  of  having  the  same  sent  down  a  natural 
stream  running  through  another  person's  land,  may  be  the 
subject  of  a  grant,  or  prescription  under  the  Prescription  Act, 
or  a  local  custom  (m) . 

(k)  Whaley  v.  Laing  (1857),  2  H.  [1)  Magor  v.  Chadivick  (1840),  11 

&N.  476;  26  L.  J.  Ex.  327.  Reversed  A.  &  E.  571 ;  3  P.  &  D.  367  ;  9  L.  J. 

by  Exchequer  Chamber,  but  prin-  Q-      1^9;  4  Jur.  482. 
cipally  on  a  question  of  for.  of 

pleadings:  3  H.  &  N.  675  ;  27  L.  J.  &  c.  676  ;  Carlijon  v.  Lovcring  (1857), 

Ex.422.  1  H.  &N.  784;  26L.  J.  Ch.  251. 

G  G  2 
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Where  pollution  is,  in  the  first  instance,  small  or  difficult 
of  detection,  but  gradually  increases,  the  twenty  years'  period 
for  prescription  begins  to  run  from  the  time  when  the  pollu- 
tion first  became  perceptible  and  prejudicially  affected  the 
neighbouring  owner,  so  as  to  give  him  an  opportunity  of 
bringing  an  action 

A  nuisance  cannot  be  justified  merely  by  showing  that 
other  nuisances  exist  of  a  similar  character ;  and  where  there 
is  a  prescriptive  right  to  a  riparian  easement  (such  as  the 
right  to  foul  a  stream) ,  the  user  which  originated  the  right 
must  also  be  its  measure,  and  the  easement  cannot  be  enlarged 
to  the  prejudice  of  any  other  person  (o). 

A  prescriptive  right  to  take  in  a  particular  way,  and  at  a 
particular  place,  pure  water,  which  is  returned  to  the  stream 
in  an  impure  state,  infers  no  right  to  take  the  supply  of  pure 
water  in  any  other  way  or  at  any  other  place  (7;). 

Where  the  water  in  a  natural  stream,  or  an  artificial 
channel,  is  fouled  (as,  for  instance,  by  the  discharge,  from  a 
colliery,  of  water  containing  acid,  so  as  to  injure  the  boilers  of 
a  manufactory  down  the  stream),  damages  will  be  awarded  ; 
the  measure  of  such  damages  being  the  expenses  to  which  the 
plaintiffs  have  been  put  by  the  pollution  of  the  stream. 
Moreover,  an  injunction  will  be  granted  to  restrain  the 
defendants  from  discharging  water  into  the  stream  so  as  to 
cause  injury  to  the  plaintiff's  works  and  premises,  notwith- 
standing that  literal  obedience  to  the  injunction  will  be 
impossible,  or  possible  only  by  stopping  the  defendant's 
works  and  throwing  out  of  employment  a  large  number  of 
workmen  (g),  and  notwithstanding  that  the  damage  may  be 
inconsiderable ;  for,  regard  must  be  had  to  the  inconvenience 
of  leaving  the  parties  to  repeated  and  successive  actions  for 
damages  (r) . 


{n)  See  Goldsmid  v,  Tunbridge  Wells 
Improvement  Coinmrs.  (1866),  L.  R.  1 
Ch.  349  ;  35  L.  J.  Ch.  382  ;  14  L.  T. 
154  ;  14  W.  R.  512  ;  12  Jur.  N.  S. 
208. 

(o)  Crosfiley  v.  Lightowler  (1867), 
L.  R.  2  Ch.  476  ;  36  L.  J.  Ch.  584  ; 
16  L.  T.  638;  15  W.  R.  801. 

{p)  M'Intyre  v.  IPGavm,  [1893] 
A.  C.  268  ;  1  R.  246 ;  57  J.  P.  548. 


{q)  Pennington  v.  Brinsop  Hall  Coal 
Co.  (1877),  5  C.  D.  769  ;  46  L.  J. 
Ch.  773  ;  37  L.  T.  149  ;  25  W.  R. 
874  ;  Young  v.  Bankier  Bistillery  Co.^ 
1893]  A.  C.  691  ;  69  L.  T.  838  ;  58 
.  P.  100. 

{r)  Clowes  v.  Staffordshire  Potteries 
Watenvorl-s  Co.  (1872),  L.  R.  8  Ch. 
125;  42  L.  J.  Ch.  107  ;  27  L.  T. 
521 ;  21  W.  R.  32. 
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By  the  Eivers  Pollution  Act,  1876  (.s),  it  is  enacted  that  Drainage  into 

si^x'Gd'Uis  from. 

every  person  wlio  causes  to  fall  or  flow,  or  knowingly  permits  mines, 
to  fall  or  flow,  or  to  be  carried  into  any  stream  (including 
rivers,  canals,  lakes  and  watercourses,  other  than  watercourses 
on  15th  August,  1876,  mainly  used  as  sewers)  any  solid 
matter  from  any  mine,  in  such  quantities  as  to  prejudicially 
interfere  with  its  due  flow,  or  any  poisonous,  noxious  or 
polluting  solid  or  liquid  matter  proceeding  from  any  mine, 
other  than  water  in  the  same  condition  as  that  in  which  it  has 
been  drained  or  raised  from  such  mine,  he  shall  be  deemed  to 
have  committed  an  offence  against  the  Act ;  unless,  in  the 
case  of  poisonous,  noxious  or  polluting  matter,  he  shows  to 
the  satisfaction  of  the  Court  that  he  is  using  the  best  prac- 
ticable and  reasonably  available  means  to  render  harmless  the 
poisonous,  noxious  or  polluting  matter  so  falling  or  flowing 
or  carried  into  the  stream. 

Proceedings  cannot  be  taken  save  by  a  sanitary  authority, 
with  the  consent  of  the  Local  Government  Board  (t). 

The  Act  does  not  apply  to  or  affect  the  lawful  exercise  of 
any  rights  of  impounding  or  diverting  water  (u). 

"  Solid  matter  "  does  not  include  particles  of  matter  in 
suspension  in  water  (x) . 


(3.)  Roadways. 

Eights  of  way  arise,  and  can  alone  be  acquired,  by  grant.  Questions  in 
express  or  implied,  or  by  prescription.    The  most  important  Roadways? 
mining  questions  with  respect  to  roadways  are  these :  Can 
minerals  worked  in  the  lands  of  other  proprietors  be  brought 
over  or  through  the  lands  or  mine  held  by  the  mine  owner  ? 
Can  this  way  be  used  at  all  for  the  conveyance  of  minerals  ? 

In  regard  to  bringing  minerals  from  other  lands  through  WAYLEAVEfor 
underground  roadways,  a  distinction   exists   between   an  ^^erals.^^ 
exception  or  an  absolute  conveyance  of  mines  or  minerals,  on  Distinction 
the  one  hand,  and  a  lease  of  mines  or  the  grant  of  a  mineral  o^;^rship  of 

(«)  39  &  40  Vict.  c.  75,  s.  5.  L.  T.  38  ;  48  W.  R.  22 ;  63  J.  P. 

(t)  Sect.  6.  708.    See  United  Alkali  Co.  v.  Simp- 

{u)  Sect.  17.  son,  [1894]  2  Q.  B.  116;  63  L.  J. 

[x)  River  RibbleY.  Halliwell,  [1899]  M.  C.  141  ;  42  W.  R.  509  ;  58  J.  P. 

2  Q.  B.  385  ;  68  L.  J.  Q.  B.  984  ;  81  260,  n. 
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leave  grant 
restricted  to 
specified 
lands. 


Exception  in 
grant. 


roadway,  on  the  other.  Thus,  if  the  owner  of  the  entirety  of 
an  estate  grants  part,  excepting  the  mines  and  minerals  to 
himself,  without  any  prohibition  of  working  and  getting 
them,  or  if  he  conveys  the  mines  or  minerals  out  and  out,  the 
person  in  whose  favour  the  mines  are  excepted  or  absolutely 
granted  can  use  them  in  the  manner  most  beneficial  to  him- 
self, and  can,  through  the  excavated  space,  bring  minerals 
got  from  other  lands  belonging  to  himself  or  other  pro- 
prietors. He  carries  the  minerals  through  his  own  property, 
and  not  through  that  of  the  person  who  owns  the  land 
exclusive  of  the  minerals.  The  chamber  or  space  through 
which  the  minerals  are  carried  is  a  portion  of  the  original 
property  excepted  or  granted  in  favour  of  the  mine  owner  {y) . 

On  the  other  hand,  a  lease  for  years  or  the  mere  grant  of  a 
mineral  roadway  does  not  operate  to  give  more  than  is  clearly 
expressed,  and,  in  the  absence  of  clearly  given  power,  the 
person  taking  under  such  a  lease  or  grant  cannot  carry, 
through  or  over  the  demised  property  or  roadway,  any 
minerals  got  from  lands  other  than  those  mentioned  in  the 
lease  or  grant. 

Thus,  where  a  lord  of  a  manor,  entitled  to  the  mines,  granted 
a  long  lease  of  surface,  formerly  waste  lands,  excepting  "  the 
mines  under  the  same,  with  full  power  to  win  and  work,  and 
with  all  liberties,  privileges,  and  conveniences  necessary  and 
convenient,  and  with  free  wayleave  to,  from  and  along  the 
same,"  it  was  held  that  an  absolute  wayleave  was  reserved 
which  might  rightfully  be  used  for  the  purpose  of  working 
minerals  not  situate  under  the  demised  property.  The  Court 
pointed  out  that,  as  the  reservation  of  mines  alone  would 
reserve  everything  necessary  for  working  them,  including  the 
wayleave  for  carrying  away  the  minerals,  the  expressions 
used  were  an  indication  that  the  reservation  was  not  to  be 
limited ;  and  that,  as  the  grantor  was  entitled  to  the  property 
in  the  whole  manor,  and  had,  on  the  same  day,  granted 
another  lease  in  precisely  similar  terms,  it  was  to  be  taken 
that  the  probable  intent  and  purpose  of  the  parties  was  that 
the  wayleave  should  be  absolute  (s) . 


{y)  Hamilton    {DnJce)   v.    Graham  701. 
(1871),  L.  R.  2  H.   L.  Sc.  166;         (s)  Proud  \.  Bates  (1865),  34  L.  J. 
Rmmay  v.  Blair  (1876),  1  App.  Cas.      Ch.  406. 
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An  Act  for  inclosing  wastes  in  Durliam  reserved  to  tlie  "Minerals 
lord  of  the  manor  liis  rights  in  the  mines  and  minerals  (other  lands," 
than  those  under  Blackburn  Fell),  with  power  to  make  and 
grant  ways  over  Blackburn  Fell  and  other  wastes,  for  the 
purpose  of  carrying  away  the  said  minerals,    and  also  for  compensation 
the  leading,  carrying,  and  conveying  the  coals  and  produce  of  ^^^^^ 
any  other  mines  and  minerals  from-  or  under  any  other  lands, 
paying  compensation  for  damage."    It  was  held  that  this 
empowered  the  lord  of  the  manor  to  convey  coke  on  a  rail- 
way which  he  had  made  over  Blackburn  Fell ;  coke  being  a 
produce  of  the  mine,  and  "  other  "  meaning  not  other  than 
coals,  but  other  than  the  mines  and  minerals  under  the  lands 
described  in  the  former  clause  {a). 

The  Lanchester  Common  Inclosin-e  Act,  1773,  reserved  to  "  Out  of  any 
the  Bishop  of  Durham,  as  lord  of  the  manor,  all  mines,  ' 
minerals  and  quarries  within  or  under  the  commons,  with 
power  to  use  any  roads  or  ways  in,  through,  over  and  along 
the  same,  and  of  winning  and  working  the  said  mines  and 
minerals  belonging  to  the  see  of  Durham,  wheresoever  the 
same  were,  and  of  carrying  away  all  coals  and  minerals 
gotten  out  of  the  said  mines  "  or  out  of  any  other  lands  or  compensation 
grounds  whatsoever."    A  compensation  fund  was  established  ^^^^  P^^^^'^^'^- 
for  allottees,  but  there  was  none  provided  for  injury  arising 
from  the  carriage  of  coal  from  the  mines  of  strangers  ;  and  it 
was  held  that  the  "  other  lands  or  grounds  "  referred  only  to 
premises  other  than  mines,  so  as  to  include  chalk-pits  and  the 
like,  and  that  the  right  of  the  bishop  extended  to  the  produce 
of  his  own  mines,  but  that  he  could  not  authorise  the  carry- 
ing of  coal  gotten  from  a  mine  worked  within  the  manor  but 
not  belonging  to  the  see  (h). 

Where  lessees  of  mines  were  authorised  to  take  and  use  "Ways for 
"  full  and  sufficient  rail  and  other  ways    ...    to  carry  ^/any'^o^'he^^^^ 
away    ...    all  or  any  of  the  coal,  &c.,  the  produce  of  the  mines." 
mines  thereby  demised  or  any  other  mines^''  it  was  held  that 
they  might  lay  down  a  railway  for  the  carriage  of  coal  raised 
by  them  from  adjoining  collieries  worked  by  them,  and  that 


{a)  Bowes  v.  Ravensworth  (1855),  14  M.  &  W.  595  ;  15  L.  J.  Ex.  257  ; 
15  C.  B.  512  ;  24  L.  J.  C.  P.  73.  followed  in  Eedley  v.  Fenwick  (1864), 

[b)  Midgley  v.  Richardson  (1845),      3  H.  &  C.  349. 
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they  were  not  restricted  to  coal  raised  through  the  pits  of  the 
mines  demised  (c) . 

Insufficient  In  a  surface  lease  by  the  Dean  and  Chapter  of  Durham 
^^yleave  there  was  an  exception  of  all  mines  and  seams  of  coal  within 
and  under  certain  lands,  "  with  full  authority  to  work,  get 
and  carry  away  the  said  mines  and  seams  of  coal,  with  free 
wayleave  and  passage  to  and  from  the  same  and  to  or  from 
the  other  mines,  quarries  and  seams  of  coal,  and  lands  and 
grounds,"  paying  reasonable  damage  for  the  spoil  of  the 
ground.  It  was  contended  that  this  reserved  to  the  Dean  and 
Chapter  an  unlimited  power  of  granting  way  leaves  (1)  with- 
out any  restriction  whatever  as  to  the  use  to  which  the  way 
should  be  applied,  or  (2)  for  canying  minerals  from  what- 
ever mines  they  might  have  been  got,  or  (3)  for  the  Dean  and 
Chapter's  own  minerals,  whether  raised  from  under  the  lands 
demised  or  from  other  lands ;  but  it  was  held  that  it  gave 
them  no  power  save  of  making  ways  and  granting  way- 
leaves  for  the  purpose  of  getting  the  coals  and  minerals 
excepted  in  the  demise ;  and  that  neither  the  wayleave  to  or 
from  the  mines  under  the  lands  demised,  nor  the  wayleaves 
to  or  from  the  other  lands  purporting  to  be  excepted,  were 
reserved  as  distinct  matter  of  exception  or  reservation,  but 
both  the  one  and  the  other  were  mentioned  in  connection 
with  the  mines  excepted  and  in  no  other  way  whatever  ;  and 
that  they  did  not  authorise  the  construction  of  a  double  line  of 
railway  for  goods,  coals  and  merchandise  from  a  distance ;  but 
it  authorised  the  getting  of  the  excepted  minerals  by  pits  sunk 
or  to  be  sunk  in  the  demised  lands  or  in  adjoining  lands  (d). 
Where  surf  ace  If  the  owner  of  the  A.  estate  and  the  H.  estate,  held 
severed^^Sie  together,  couveys  them  to  two  different  persons,  each  deed 
owner  of  ^       oxceptinsf  mines  ''together  with  sufficient  wayleave  to  and 

minerals  in  .        .  . 

part  of  the  from  the  said  mines,"  and  subsequently  the  mines  under  both 
cM-ry  them^*  estates  bccome  vested  in  one  and  the  same  person,  he  cannot 
over  another    carry  over  the  A.  estate  minerals  got  in  the  H.  estate,  or 

vice  versa.    The  deed  relating  to  each  estate  does  not  mention 

or  indicate  minerals  in  the  other  estate  (e) . 

(c)  Bidder  v.  North  Staffordshire     440;   Wallis  v.  Harrison  (1842),  11 
Railway  (1879),  4  Q.  B.  D.  412.  l.  J.  Ex.  440. 

[d)  Durham^  ^c.  Railway  y.  Walker 

(1842),  2  Q.  B.  963;  11  L.  J.  Ex.         {e)  Dand  v.  Kingscote  (1840),  6  M. 
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"Where  lessees  had  liberty  to  make  outstrokes  (/)  or  other  Conveying 
communications  through  a  barrier  covenanted  to  be  left  by  barrierTo^° 
them  for  the  purpose  of  conveying  underground  coal  gotten  sl^aft  on  non- 
in  any  of  the  adjoining  collieries  occupied  by  the  lessees,  and 
convenient  to  be  brought  therefrom  into  the  demised  mine, 
and  from  thence  to  convey  the  said  foreign  coal,  and  also  to 
draw  foreign  coal  to  bank  at  any  of  the  pits  sunk  or  to  be 
sunk  on  the  lessor's  lands,  it  was  held  that,  although  the 
lease  did  not  in  terms  give  the  power,  it  authorised  the  car- 
riage of  demised  coal  into  pits  on  adjoining  lands,  and 
authorised  the  lessees  to  break  through  the  barrier  for  win- 
ning demised  coal,  and  for  winning  coal  of  adjoining  mines 
occupied  by  them,  though  the  coal  of  such  demised  and 
adjoining  mines,  when  won,  was  not  to  be,  nor  was  in  fact, 
brought  to  the  surface  through  a  pit  in  the  lessor's  land,  and 
though  no  such  pit  in  fact  existed  (/). 

In  an  exception  of  mines  and  minerals  it  is  desirable,  and  Practical  hint, 
in  a  lease  it  is  necessary,  to  expressly  or  clearly  give  the  right 
to  work  and  get  and  carry  away  not  only  the  mines  and 
minerals  under  the  lands  dealt  with,  but  also  under  "  other 
lands,"  or  "  other  lands  in  which  the  grantees  or  lessees  for 
the  time  being  have  the  right  to  work,"  or  "  the  lands  of  any 
proprietors."   It  is  prudent  not  to  use  the  word  "  adjoining." 

The  kind  of  way  and  the  mode  of  user  depend  upon  the  Kind  of  way  : 

proper  construction  of  the  instrument  creatine^  the  roadway,  Extent  and 

,,.  .  I       T  mode  of  user, 

regard  bemg  had  to  the  circumstances  attending  the  execu- 
tion of  the  instrument,  such  as  the  nature  of  the  road  over 
which  the  right  is  granted,  and  the  purpose  for  which  it  was 
intended  to  be  used  ((/). 

If  the  instrument  clearly  defines  the  kind  of  way  to  be  Limited 
made,  or  the  purposes  for  which  it  may  be  used,  then  (in  the  P^P°s®s- 
absence  of  anything  to  show  a  contrary  intention)  the  way 
must  not  be  made  or  used  in  any  other  manner.    Thus,  if 
confined  to  agricultural  purposes  only  (h)  ;  or  to  the  carriage 

&  W.  174  ;  9  L.  J.  Ex.  279  ;  2  Rail.  a  vertical  shaft  from  the  surface  of 

Cas.  27.  the  earth  down  to  the  level.  lb. 

(/)  James  v.   Cochrane  (1853),  8  ,  ^  ^      i     tit   -d      •  rr 

Exch.    556;    22   L.  J.  Ex.    201.  J?)  '^nfk.^n^  ^T? 

"Outstroke"_  means    brought    to  ^^^^«^;^  (1878),  8  C.  D.  420  ;  47  L.  J. 

bank    by    being   carried  into  and  •  o,  {. 

raised  up  through  pits  in  some  ad-  (Ii)  Rcignoldi   v.  Edwards  (1741), 

joining  mine.    An  "air-staple"  is  Willes,  282. 
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of  coals  only  (?) ;  or  to  the  passage  of  all  articles  except 
coals  (k) ;  then  clearly  it  cannot  be  used  for  other  purposes. 
If  on  the  sale  of  land,  a  "  waggon  or  cart  road  eighteen  feet 
wide  "  be  excepted,  in  favoiu-  of  an  owner  of  minerals  who  is 
precluded  from  working  them  by  surface  operations,  this  will 
not  permit  of  a  railroad  or  tramivay  to  be  laid  above-ground 
for  the  carriage  of  minerals  raised  from  the  underlying  or 
neighbouring  lands ;  especially  if  one  end  of  the  cart  road 
runs  into  a  public  highway.  The  words  "waggon  or  cart 
road  "  are  capable  of  being  read  as  an  exception  of  a  road- 
w^ay  for  ordinary  purposes  only :  a  grantor  must  explicitly 
describe  what  he  intends  to  except  from  the  grant  (/).  So, 
where  the  right  of  way  granted  is  for  the  carriage  of  minerals, 
it  cannot  be  used  for  general  purposes  (in)  or  for  carrying 
passengers  (Ji) .  If  for  the  conveyance  of  minerals  from  one 
particular  mine,  it  cannot  be  used  for  minerals  from  any 
other  mine,  even  though  such  mine  works  ]3art  of  the  same 
stratum  or  vein  of  mineral  (o) . 
Going  beyond  In  taking  a  lease  or  conveyance  of  minerals  in  lands  inter- 
authorised,  mixed  with  others,  care  should  be  taken  to  ensure  that  there 
is  a  right  of  way,  through  the  intersecting  piece,  for  minerals 
lying  as  well  in  other  lands  as  in  the  piece  acquired.  A  mine 
owner  (A)  possessed  of  a  mere  right  of  way  to  the  intersecting 
piece  (B)  is  not  (without  clear  grant)  entitled  to  go  there, 
and  thence  to  some  other  place  (C)  beyond ;  for  he  would  in 
effect  be  using  the  way  for  passing  to  some  place  other  than 
that  to  which  the  way  is  granted,  and  thus  be  imposing  a 
greater  burden  on  the  servient  estate  than  was  intended  by 
the  person  who  granted  the  way  {j)) .  Thus,  in  the  route 
A  B  CI,  ^  3  lawful ;  B  to  C  is  not  lawful,  unless 
C  is  a  highway  immediately  adjoining  B,  in  which  case  the 


[i)  Iveson  v.  Moore  (1700),  1  Raym. 
486  ;  1  Salk.  15. 

{k)  Stafford  V.  Coyney  (1827),  7  B. 
&  C.  257  ;  31  R.  R.  186. 

(/)  Bidder  v.  North  Staffordshire 
Maihvay  (1879),  4  Q.  B.  D.  412  ; 
affirmed  by  H.  L.  (1881)  W.  N.  52. 

{m)  Durham  v.  Walker  (1842),  11 
L.  J.  Ex.  440  ;  2  Q.  B.  240. 

(w)  Farrow  v.  Vamittart  (1839),  1 


R.  C.  602,  609. 

(o)  Band  v.  Kingscote  (1840),  6 
M.  &  W.  174  ;  9  L.  J.  Ex.  279. 

{p)  Skull  V.  Glcnister  (1864),  16 
C.  B.  N.  S.  81  ;  33  L.  J.  C.  P.  185  ; 
9  L.  T.  763  ;  12  W.  R.  554  ;  Williams 
r.  James  (1867),  L.  R.  2  C.  P.  577  ; 
36  L.  J.  C.  P.  256.  And  see  Ackroyd 
V.  Smith  (1850),  10  C.  B.  164  ;  19 
L.  J.  C.  P.  315. 
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grantee  goes  not  by  virtue  of  his  easement,  but  under  his  right 
as  one  of  the  public  {q) . 

Where  the  terms  of  the  grant  are  not  clear,  then  the  ^J^^^^J™^ 
physical  suiTOundings  and  other  circumstances  existing  at 

clearly 

the  time  of  the  grant  must  be  taken  into  account  (>■).  limited. 

If  a  mineral  roadway  of  any  kind  was  contemplated,  an  When  mineral 
improvement  of  it,  or  the  user  of  more  modern  aj)pliances  granTe^ 
upon  it,  is  allowable.    Thus,  under  a  grant,  made  in  1787,  J^JJ^°^^g^Qf 
of  a  "  free  and  convenient  way  .  ...  for  carts,  waggons  user  are 
and  other  carriages  whatsoever  in,  through,  over  and  along  "  ^^^wable. 
a  piece  of  land  for  the  purpose  of  carrying  coals  from  a 
colhery  to  a  highway,  it  was  held  that  the  grantee  had  power 
to  lay  a  framed  waggon- way,  inasmuch  as  he  could  not  so 
commodiously  enjoy  the  way  in  any  other  manner  (s). 

A  grant  of  lands  excepting  "  all  mines  of  coal,  together 
with  sufficient  wayleave,"  authorises  a  modern  railway  to  be 
constructed,  although  railways  may  not  have  been  in  use  at 
the  time  of  the  grant,  subject  to  its  being  shown  that  a  rail- 
way is  necessary  for  the  beneficial  working  of  the  mines. 
The  railroad  must,  however,  be  made  properly  and  in  a 
convenient  direction  {t). 

Where  an  Act  of  1792  empowered  certain  mine  owners  to 
make  any  proper  railways  to  carry  coals  to  a  canal,  it  was 
decided  that  locomotive  engines  might  be  used,  though  they 
were  unknown  at  the  date  of  the  Act  {u) . 

Where  a  right  is  reserved  or  granted  by  Act  of  Parliament,  Unrestricted 
it  is  not  always  correct  to  decide  any  question  on  the  principles  g^^h  purposes 
applicable  to  cases  of  exception  and  reservation  and  easement,  ^s  grantees 
Effect  must  be  given  to  the  intention  of  the  legislature,  to  be 
collected  from  the  general  purpose  of  the  Act  and  from  the 
provisions  of  the  particular  section  upon  which  the  question 
depends.    Thus,  where  the  special  Act  for  constructing  the 
Chester  to  Holyhead  Eailway  declared  that  nothing  should 
prevent  landowners  from  making  railways  across  the  com- 
pany's railway,  and  using  the  same  for  the  benefit  of  them- 


(q)  Colchester  v.  Roberts  (1839),  4 
M.  &  W.  769;  8  L.  J.  Ex.  195. 

(r)  Farroiv  v.  Vansittart,  above. 

[s]  Senhouse  v.  Christian  (1787),  1 
T.  R.  560 ;  1  R.  R.  300.  Also  Fit 
V.  Clavering  (1729),  1  Bam.  318. 


{t)  Band  v.  Eingscote  (1810),  6  M. 
&  W.  174  ;  9  L.  J.  Ex.  279  ;  2  RaH. 
Cas.  27. 

(m)  Bishop  V.  Xorth  (1843),  11  M. 
&  W.  418  ;  12  L.  J.  Ex.  362. 
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selves  and  others  in  such  loay  and  for  such  purposes  as  they 
might  require,  and  tlie  company  should  not  be  entitled  to 
tonnage  or  compensation,  it  was  held  that  a  landowner  who 
had  made  such  a  cross  railway  could  use  it  as  a  common 
railway  carrier  taking  tolls.  Where  undefined  benefits  are 
conferred,  the  measure  of  benefit  rests  with  the  persons  upon 
whom  it  is  conferred  (.r) . 

The  servient  owner  cannot  prevent  the  dominant  owner 
from  selecting  a  particular  direction,  merely  because  that 
direction  would  involve  a  trespass  upon  the  lands  of  third 
parties.  And  the  grantee  of  a  "  convenient  wayleave  "  is 
not,  so  far  as  direction  is  concerned,  necessarily  confined  to 
such  a  way  as  was  convenient  at  the  date  of  the  grant,  if 
subsequently  another  direction  becomes  more  convenient  {y). 
But,  if  the  grantee  makes  a  way  in  a  particular  direction,  and 
very  shortly  afterwards  abandons  it,  and  makes  a  road  in 
another  direction,  this  may  be  evidence  to  show  that  the 
first  road  was  unnecessary,  and  so  make  him  liable  for 
damage  done  to  the  land.  As  a  rule,  the  grantee,  and  not 
the  grantor,  of  a  "  convenient "  or  "  sufficient  "  wayleave,  is 
the  judge  of  the  direction  which  will  be  convenient  or  suffi- 
cient (s). 

Where  the  direction  is  clearly  stated  in  the  grant,  it  must 
be  followed  :  thus,  the  grantee  of  a  free  and  convenient  way 
''in,  through,  over  and  along  "  a  piece  of  land,  cannot  make 
a  transverse  way  across  the  land  («).  When  a  particular 
track  is  set  out,  the  grantee  of  the  right  of  way  is  not 
entitled  to  go  out  of  the  way,  merely  because  it  is  rough  and 
there  are  ruts  in  it  (6). 

Where  a  right  of  way  is  undefined  in  the  instrument,  the 
grantor  is  entitled  to  define  the  line  it  should  take ;  but  where 
he  has  once  done  so,  he  cannot  afterwards  alter  the  line  {c). 
The  grantee  of  an  undefined  way  cannot  make  a  road,  in 


{x)  Hughes  v.  Chester  ^-  Holyhead 
Railu-ay  (1861),  3  DeG-.  F.  &  J.  352  ; 
31  L.  J.  Ch.  97.  And  see  Serf  v. 
Acton  Local  Board  (1885),  31  C.  D. 
679  ;  54  L.  T.  379. 

(?/)  Band  v.  Kingscote  (1840),  6  M. 
&  W.  174  ;  9  L.  J.  Ex.  279. 

iz)  Abson  V.  Fenton  (1822),  1  B.  & 
C.  195  ;  1  L.  J.  K.  B.  (0.  S.)  94. 


(«)  Senhouse  v.  Christian  (1787),  1 
T.  R.  560  ;  1  E.  R.  300. 

{b)  Mellish,  L.  J.,  in  Wimbledon^ 
S^c.  V.  D\xon  (1875),  1  C.  D.  362  ;  45 
L.  J.  Ch.  353;  33  L.  T.  679;  24 
W.  R.  466. 

[c)  Beacon  v.  South  Eastern  Railway 
(1889),  61  L.  T.  377. 
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any  direction,  without  regard  to  tlie  necessities  of  his  work- 
ings (^). 

A  power  to  make  a  way  over  another  man's  land  must  be  How  roadway 
exercised  reasonably;  and  due  regard  must  be  had  to  the 
convenience  of  the  servient  owner,  so  as  to  avoid  inflicting  on 
him  needless  and  unreasonable  injury.    He  is  entitled  to 
damages  if  unnecessary  injury  is  caused  (c). 

Where  an  Inclosure  Act  reserved  mines  to  the  lord  of  a  Where  to  be 
manor,  "together  with  all  convenient  and  necessary  ways,  way-  and°neces-^^ 
leaves,  roads,  and  passages  then  already  made  and  thereafter  sary." 
to  be  made,  and  liberty  of  making,  laying,  and  repairing 
waggon  ways  and  other  ways  in,  over  and  along  the  common 
lands,"  it  was  held  that  the  question  for  decision  was  not 
whether  the  road  had  been  made  in  the  direction,  or  in  the 
manner,  least  injurious  to  the  owner  of  the  allotted  land,  or 
in  that  direction  and  by  that  mode  which  a  strict  and  rigid 
necessity  would  point  out,  and  much  less  in  that  direction  or 
by  that  mode  which,  after  the  work  had  been  accomplished 
might  be  thought,  by  persons  possessing  the  highest  degree  of 
skiU  and  experience,  to  be  the  best  that  could  have  been 
devised,  but  whether  the  direction  chosen  was  such  as  a 
person  of  reasonable  and  ordinary  skill  and  experience  would 
have  selected  beforehand,  and  whether  the  mode  adopted  was 
such  as  a  prudent  and  rational  person  would  have  adopted  if 
he  had  been  making  the  road  over  his  own  land,  and  not 
over  the  land  of  another  man  (/). 

The  power  given  by  a  Canal  Act  enabling  a  proprietor  in  a  Circuitous 
mining  district  to  make  roads  and  railways,  over  lands  of 
other  persons,  from  his  mines  to  a  canal,  does  not  compel  him 
to  take  the  shortest  practicable  route,  but  enables  him  to 
adopt  any  more  circuitous  route  which  he  bond  fide  finds 
expedient,  provided  the  point  at  which  he  joins  the  canal  is 
within  a  reasonable  distance  (say  four  miles)  from  the 
boundary  of  his  estate  :  he  may  take  a  more  circuitous  route 
to  avoid  a  lock ;  but  will  be  liable  if  he  acts  otherwise  than 
bond  fide  (g). 

[d)  Farrow  v.  Vansittart  (1839),  1      C.  195  ;  1  L.  J.  K.  B.  (O.  S.)  94. 
R.  C.  602,  609.  [g)  Richards  v.  Richards  (1859),  1 

{e)  Band  v.  Eingscotc,  above.  Johnson,  255.     And  see  Budlc)/  v. 

(/)  Abson  V.  Fenton  (1822),  1  B.  &     Ilorton  (1835),  4  L.  J.  Ch.  104. 
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formed road. 


Size  of  road- 
way. 
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against  per- 
sons entitled 
to  use  it. 
User  of  joint 
mining  rail- 
way. 


Bepair  of 
roadway. 


Where  a  right  of  way  to  and  from  every  or  any  part " 
of  a  piece  of  land  is  granted  over  a  certain  road,  the  grantee 
may  get  to  the  road  at  any  point,  notwithstanding  that  only 
one  particular  line  of  access  has  heen  used  during  a  long 
period  {g) . 

A  grant  of  a  right  of  way  over  a  certain  road  which  is 
partly  formed  and  partly  staked  out,  only  extends  to  the 
whole  road  formed  and  unformed  if,  locking  at  the  instru- 
ment as  a  whole,  and  having  regard  to  the  attendant 
circumstances,  that  appears  to  have  been  the  intention  of  the 
parties  {h) . 

If  a  mine  owner  entitled  to  an  underground  roadway  cuts 
away  the  rock  above  the  coal  to  the  extent  of  eighteen  inches, 
80  as  to  afford  sufficient  height  for  horses  to  pass  along  the 
drift,  he  can  do  so  without  making  himself  liable  to  pay 
wayleave  rent  (i). 

The  person  over  whose  land  there  is  a  right  of  way  may 
alter  the  road,  provided  no  obstruction  is  caused  to  the 
persons  entitled  to  use  it  (/»•) . 

If  a  mining  railway  or  tramway  be  made  at  the  joint 
expense  and  for  the  joint  benefit  of  two  mining  companies, 
and  there  be  no  limitation  as  to  the  quantity  which  each  may 
carry  over  it,  but  unequal  use  be  contemplated  by  a  provision 
that  the  cost  of  maintenance  shall  be  paid  by  each  company 
in  proportion  to  the  traffic  done  by  each,  then  one  of  the 
companies  can  carry,  over  the  joint  line,  traffic  brought  from 
a  colliery  or  mine  acquired  by  them  subsequently  to  the 
agreement  without  liability  to  pay  a  toll  chargeable  on 
outsiders  (/). 

If  a  way  is  out  of  repair  and  impassable,  the  grantee  is 
justified  in  repairing  it;  and,  moreover,  he  is  bound  to 
prevent  it  from  becoming  a  nuisance  to  individuals  or  the 
public  {m).  He  may  make  it  efficient  for  any  purposes  for 
which  he  is  entitled  to  use  it,  and  desires  to  use  it ;  and,  if 


{g)  Coolce  v.  Ingram  (1893),  3  R. 
607  ;  68  L.  T.  671. 

(Ji)  Wood  V.  Stourbridge  Railway 
(1864),  16  C.  B.  N.  S.  222. 

(i)  Froud  v.  Bates  (1865),  34  L.  J. 
Ch.  406. 

{h)  Bradburn  v.  Morris,  Morris  v. 


Bradburn  (1876),  L.  R.  3  Ch.  D.  812. 

(/)  Caledonian  Coal  Co.  v.  Seahani 
CoUiery  Co.,  [1901]  A.  C.  554;  70 
L.  J.  P.  C.  105;  84  L.  T.  785. 

{m)  ^ee  Bishop  \.  North  (1843),  11 
M.  &  W.  418,  426  ;  12  L.  J.  (N.  S.) 
Ex.  362. 
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necessary,  lie  may  form  a  metalled  road  although  not 
metalled  before  (n) . 

When  the  owner  of  two  tenements  absolutely  disposes  of  ^^j^^^^^^® 
one  of  them,  he  terminates  any  relation  which  he  himself  had 
created  between  the  tenement  disposed  of  and  that  which  he 
retains,  and  discharges  the  conveyed  tenement  from  any 
bm-den  imposed  on  it  during  his  possession  of  the  two ;  and 
the  amenities  of  the  conveyed  tenement  are  thenceforth  solely 
determined  by  the  terms  of  the  instrument  of  alienation  (o). 

Where  the  owner  of  two  tenements  grants  one  of  them.  Continuous 
there  will  pass  to  the  grantee  all  those  continuous  and  easementsf^^ 
apparent  ^'^/r/sf-easements  (such  as  light  or  drainage)  (p)  over 
the  other  of  the  tenements  which  are  necessary  for  the 
reasonable  enjoyment  of  the  part  granted,  and  have  been 
previously  used  in  connection  therewith  {q)  ;  but,  apart  from 
special  exceptions  (such  as  ways  of  necessity),  there  is 
generally  not  a  corresponding  implication,  in  favour  of  the 
grantor,  in  respect  of  premises  retained  by  him  (r) . 

When,  however,  the  common  owner  of  two  properties  sells  Simultaneous 
them  to  different  persons  at  the  same  time,  or  in  such  a  way 
that  both  conveyances  are  really  parcel  of  one  intended  sale 
by  auction,  then  there  is  in  each  case  an  implied  reservation 
of  continuous  and  apparent  easements,  such  as  light  or 
drainage,  operating  for  the  benefit  of  the  other  property  (s). 

Where  a  landowner  with  a  right  of  way  over  land  belong-  Retention  of 
ing  to  a  third  person  sells  his  own  land  excepting  the  ^sed^or^^^ 
minerals,  the  conveyance  should  except  or  regrant  to  the  mining 
seller  such  right  as  he  previously  had  to  use  the  right  of 
way  (t). 

If  a  person  purporting  to  grant  a  right  of  way  is  not  at  Defeating 

{n)  Newcomm  v.  Coulson  (1877),  5  v.  Alabaster  (1888),  37  C.  D.  490;  57 

C.  D.  133;  46  L.  J.  Ch.  459;  36  L.  J.  Ch.  255;  58  L.  T.  265;  36 

L.  T.  385  ;  25  W.  R.  469.  W.  R.  155  (roadway). 

(o)  Sufield  V.  Brown  (1864),  4  De         .  ,   .-^  .  ^        ^  , 

G-.  J.  &  S.  185  ;  33  L.  J.  Ch.  249  ;  ^  .  ^^l?'^^  M^'^Tl'c^^^'o  ?nn'' 
3  N.  R.  340  ;  10  Jur.  N.  S.  Ill  ;  9  n?f        V    ^^l?  ' 

L.  T.  627  ;  12  W.  R.  356  fcoal  wharf  (s^PPO^t). 
sold  first,  and  adjoining  dock  subse-         («)  SwansborougJiY.  Coventry  (1832), 

quently).  9  Bing.  305;  2  Moo.  &  Sc.  382;  2 

(p)  Fyer  v.  Carter  (1857),  1  H.  &  L.J.  CP.  11;  Alleny.  7>/y^or  (1881), 

N.  916 ;  26  L.  J.  Ex.  258.  L-        16  C.  D.  355  ;  50  L.  J.  Ch. 

{q)  Whceldon  v.  Burrows  (1879),  12  178. 
C.  D.  31 ;  48  L.J.  Ch.  853  ;  41  L.  T.         (t)  Bradhurn  v.  Ilorris  (1876),  3 

327  ;  28  W.  R.  196  (light) ;  Broivn  Ch.  D.  812. 
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one  s  own 
grant. 
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easements  for 
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poses. 


Way  of 
necessity  on 
grant  of  a 
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plot. 


the  time  legally  competent  to  grant,  but  subsequently 
acquires  power  to  do  so,  the  grant  will  be  binding  upon 
him  (u). 

A  bare  licence  not  coupled  with  a  grant  may  be  revoked 
at  any  time  on  reasonable  notice  being  given  {x) ;  but  this  is 
not  the  case  when  there  is  also  the  grant  of  an  interest  in  the 
minerals  gotten  (y),  or  when  the  landowner  wou.ld  in  effect 
be  defeating  his  own  grant  (s). 

Where  mines  lie  on  both  sides  of  a  railway,  the  respective 
owners,  lessees,  or  occupiers  thereof  may  cut  and  make  such 
and  so  many  airways,  headways,  gateways  or  water  levels 
through  the  measures  or  strata,  under  the  railway  and  forty 
yards  therefrom,  as  may  be  requisite  to  enable  them  to 
ventilate,  drain  and  work  the  mines :  the  dimensions  not  to 
exceed  eight  feet  wide  and  eight  feet  high  (unless  otherwise 
stated  in  the  special  Act)  (a) .  And  the  same  are  not  to  be 
made  upon  any  part  of  the  railway  or  works  so  as  to  injure 
the  same  or  impede  the  passage  thereon  ;  and  the  company 
must  make  full  compensation  for  loss  or  damage  consequent 
upon  the  making  of  the  roadway  or  other  work  (b). 

There  are  similar  provisions  in  the  Waterworks  Clauses 
Act,  1847  (c),  and  also  with  respect  to  sewerage,  drainage 
and  lighting  works  of  a  local  authority  (d). 

Mining  easements  are  also  given  or  reserved  by  the  Land 
Tax  Eedemption  Act  (e),  Highways  Act,  1835  (/),  In  closure 
Act  (g),  Duchy  of  Cornwall  Act  (A),  Cornwall  Submarine 
Mines  Act,  1858,  and  Crown  Lands  Act,  1866. 

It  is  not  essential  that  every  right  of  way  should  be 
expressly  granted ;  for  a  way  of  necessity  may  be  implied, 
and  will  be  presumed  to  have  been  granted,  whenever  a  mine 
or  land,  which  has  been  sold  or  leased,  is  inaccessible  except 
by  passing  over  the  adjoining  land  of  the  grantor ;  and,  vice 


(u)  Newmarch  v.  Brandling  (1818), 
3  Swanst,  99. 

{x)  BarracJough  v.  Johnson  (1838), 
8  Ad.  &  El.  99. 

iy)  Doc  V.  Wood  (1819),  2  B.  &  Aid. 
738. 

(z)  Newmarch  v.  Brandling ,  above. 
And  see  Wood  v.  Lradhittcr  (1845), 
14  L.  J.  Ex.  1G4  (Doncaster  grand 
stand  tickets). 


{a)  Eailway  Clauses  Act,  1845, 
s.  80. 

(h)  Sect.  82. 

(c)  10  Vict.  c.  17,  ss.  24,  25. 
{d)   Public   Health    (Support  of 
Sewers)  Act,  1883. 
{e)  42  Geo.  3,  c.  116. 
(/)  5  &  6  Will.  4,  c.  50. 
\g)  22  &  23  Vict.  c.  43. 
7  &  8  Vict.  c.  105. 
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versa,  sucli  a  right  is  reserved  on  a  sale  or  lease  (i).  It  has 
heen  held  that  a  way  of  necessity  presumed  to  have  been 
reserved  is  not  a  general  right  of  way  for  all  purposes,  and 
commensurate  with  the  enjoyment  of  the  land  to  which  it 
belongs  {k) ;  but  is  merely  a  right  of  way  necessary  for  the 
mode  in  which  the  land  was  used  at  the  time  of  the  implied 
grant.  This  point  has,  however,  not  been  determined  with 
much  certainty,  and  no  doubt  the  Court  will  decide  each  case 
on  its  own  cu-cumstances  {h). 

Where,  however,  land  has  been  conveyed  for  definite  pur- 
poses involving  an  enlarged  user  of  a  way  of  necessity,  then 
the  way  may  be  used  for  all  the  particular  purposes  in  ques- 
tion, and  the  grantor  cannot  insist  on  the  user  being  limited 
to  the  purposes  for  which  it  was  used  at  the  time  of  the 
grant  (/). 

A  way  of  necessity  may  also  arise  when  land  has  been 
severed  by  Act  of  Parliament.  Thus,  in  a  case  under  an  Act 
passed  before  the  Railways  Clauses  Consolidation  Act,  1845, 
where  a  railroad  had  been  compulsorily  made,  and  the  lands 
on  each  side  contained  minerals,  and  the  owner,  in  accord- 
ance with  the  custom  of  the  district,  made  a  tramroad  across 
the  railway  for  the  bond  fide  purpose  of  conveying  minerals 
from  one  of  his  closes  to  the  other,  it  was  held  that  he  could 
do  so  (m) . 

If  necessary,  the  owner  of  a  lower  seam  can  sink  through 
an  upper  seam,  belonging  to  another  person,  for  the  purpose 
of  obtaining  access  to  the  lower  seam,  notwithstanding  that 
a  reservation  of  underlying  seams  provides  that  the  same  are 
to  be  worked  so  as  not  to  impede  or  injure  the  working  of 
tracts  already  allotted,  subject  to  the  right  of  the  owner  of 
the  upper  seam  to  have  the  minerals  which  are  removed  in 
the  course  of  sinking,  or  an  account  of  their  proceeds  {n). 


(i)  London  Corp.  v.  Riggs  (1880), 
13  C.  D.  798  ;  49  L.  J.  Ch.  297  ; 
42  L.  T.  580;  28  W.  K.  610;  44 
J.  P.  345 ;  Fennington  v.  Galland 
(1858),  9  Ex.  1 ;  22  L.  J.  Ex.  348. 

{k)  London  Corp.  v.  Riggs,  above. 

(T)  Serf  Y.  Acton  Local Roard  (IS86), 
31  C.  D.  679  ;  55  L.  J.  Ch.  569. 

C. 


{m)  Monmouthshire  Canal  Co.  v, 
Earford  (1835),  4  L.  J.  Ex.  43  ; 
1  C.  M.  &  E,.  614 ;  5  Tyr.  68  ;  Gerard 
and  L.  i'  N.  W.  Railway,  [1895]  1 
Q.  B.  459  ;  72  L.  T.  142. 

(w)  Goold  V.  Great  Western  Deep 
Coal  Co.  (1865),  2  De  a.  J.  &  S.  600 ; 
13  L.  T.  109;  13  W.  B.  1111. 

H  H 
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No  other 
means  of 
access  must 
"be  available. 

Only  one  way 
of  necessity 
allowed. 


Alteration. 


The  principle  applies  whether  the  way  of  necessity  be 
vertical  or  lateral  (o) . 

A  way  of  necessity,  however,  can  only  he  acquired  when 
there  is  no  other  ivay  to  the  place,  notwithstanding  that  the 
other  means  of  access  are  inconvenient. 

Only  one  way  of  necessity  will  he  allowed,  and  if  the 
grantor  has  been  accustomed  to  use  two  ways  to  the  land- 
locked piece,  the  right  to  select  the  particular  way  henceforth 
to  be  used  is  in  the  grantor  (^;). 

When  a  way  of  necessity  has  been  once  fixed  it  cannot  be 
altered       except  by  acquiescence  (r). 


At  common 
law. 


Under  the 
Prescription 
Act. 


Peesceiption:  A  right  of  way  can  be  acquired  by  prescription,  as  well  as 
by  grant,  express  or  implied.  Prescription  at  common  law 
is  based  on  immemorial  usage,  which  will  be  presumed  after 
twenty  years'  usage,  unless  any  person  contesting  the  right 
can  prove  that  it  began  to  exist  at  some  time  subsequently  to 
the  reign  of  Eichard  I.  (s). 

The  Prescription  Act,  1832  {t),  however,  enacts  that  "no 
claim  which  may  be  lawfully  made  at  the  common  law  by 
custom,  prescription,  or  grant  to  any  way  or  other  easement, 
or  to  any  watercourse,  or  the  use  of  any  water  ....  when 
such  way  or  other  matter  ....  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  without  inter- 
ruption, for  the  full  period  of  twenty  years,  shall  be  defeated 
by  showing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  anytime  prior  to  such  period  of  twenty  years; 
but,  nevertheless,  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated;  and 
where  such  way  or  other  matter  shall  have  been  so  enjoyed 
for  the  full  period  of  forty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing." 


(o)  Per  Eslier,  M.  E.,  and  Rigby, 
L.  J.,  in  Gerard  {Lord)  and  L.  ^'  N. 
W.  Railway,  [1895]  1  Q.  B.  459  ;  72 
L.  T.  142. 

[p)  Bolton  V.  Bolton  (1879),  11 
C.  D.  968 ;  48  L.  J.  Ch.  467  ;  40 
L.  T.  582. 


{q)  Pearson  v.  Spencer  (1862),  3  B. 
&  S.  761 ;  4  L.  T.  769. 

(r)  Mold  V.  Wheatcroft  (1859),  27 
Beav.  510;  29  L.  J.  Oh.  11. 

[s)  GavedY.  Martyn  (1865),  34  L.  J. 
C.  P.  p.  356;  19  0.  B.  N.  S.  732; 
13  L.  T.  74. 

(0  2  &  3  Will.  4,  c.  71,  s.  2. 
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No  easement  can  be  acquired  by  prescription,  if  tbe  servient 
owner  has  been  incapable,  from  any  cause,  of  resisting  the  scription!^^ 
user,  such  as  a  landlord  during  the  term  of  a  lease  by  him.  Capacity  to 
for,  in  such  a  case  the  user  has  not  been  as  of  right  {ii) .    The  "^^®"^^P*- 
resistance  requisite  is  resistance  by  reasonable  means  (x) . 

An  easement  cannot  be  gained  by  prescription  if  the  Capacity  to 
servient  owner,  at  the  commencement  of  the  prescriptive  user,  ^^^^  grant, 
was  incapable  of  making  a  grant ;  for  instance,  the  incumbent 
of  glebe  land ;  or  a  corj)oration  for  a  particular  purpose  which 
has  ceased  to  exist,  if  the  grant  of  the  easement  would  have 
been  ultra  vires  (y). 

No  easement  can  be  acquired  by  prescription,  if  the  servient  User  must  be 
owner  is  ignorant  of  the  user  (s) .    Thus,  twenty  years'  user  ^^^^ ' 
of  an  underground  way,  through  the  land  of  a  person  who 
has  no  knowledge  of  the  user,  will  not  give  a  prescriptive 
title  (s). 

The  enjoyment  of  the  easement  must  be  definite  in  its  Definite; 
character  («). 

The  user  must  be  as  of  right  (b),  and  not  by  permission,  or  As  of  right ; 
by  stealth,  nor  precarious  (c) . 

The  user  must  be  uninterrupted  and  continuous  {d)  ;  mere  Uninter- 
non-user  of  a  right  of  way,  on  account  of  a  more  convenient  ^^P*®^* 
temporary  access,  does  not  afford  evidence  of  an  intention  to 
abandon  the  right  {e) , 

No  prescriptive  right  can  be  acquired  unless  the  servient  Permanent, 
tenement  and  also  the  subject  of  the  easement  are  permanent 
in  their  character ;  thus,  no  right  of  way  can  be  acquired  by 
prescription  as  against  a  mine  owner  who  has  made  or  is 
using  a  roadway  constructed  for  mining  purposes,  for  as  this 
has  been  created  manifestly  for  temporary  purposes,  and  will 
probably  be  discontinued  when  the  working  of  the  mine 


(u)  WinsJiipy.  Hudspeth  (1854),  10 
Ex.  6 ;  23  L.  J.  Ex.  268 ;  2  C.  L.  E. 
1042  ;  2  W.  R  523. 

{x)  ArkwrirjM  v.  Gell  (1829),  5  M. 
&  W.  203  ;  8  L.  J.  (0.  S.)  Ex.  201. 

(y)  ^ee  National  Guaranteed  Manure 
Co.  V.  Donald  (1859),  28  L.  J.  Ex. 
185;  4  H.  &  N.  8. 

(z)  Cartridge  v.  Scott  (1838),  3  M. 
&  W.  220  ;  7  L.  J.  (N.  S.)  Ex.  101. 

H 


[ci)  Well  V.  Bird  (1863),  16  C.  B. 
N.  S.  841. 

(i)  Gavcd  V.  Martyn  (1865),  34 
L.  J.  C.  P.  353  ;  19  C.  E.  N.  S.  732. 

(c)  Dau-souY.  Norfolk  {Duke)  (1815), 
1  Price,  246  ;  16  R.  708. 

(d)  mil  ins  V.  Venmj  (1884),  13 
Q.  B.  D.  304  ;  53  L.  J.  Q.  B.  430. 

{e)  Ward  v.  TVard  (1852),  21  L.  J. 
Ex.  334  ;  7  Exch.  838. 
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Extent  and 
mode  of  user. 


Slight 
deviations. 


"Way  awarded 
on  inclosure. 


ceases,  user  for  twenty  years  or  more  does  not  afford  any 
presumption  of  a  grant  of  a  right  of  way  in  perpetuity  (/). 

The  extent  and  mode  of  user  of  a  right  of  way  acquired  by 
prescription  have  to  be  determined  by  the  facts  established  in 
each  case.  But  it  has  been  decided  that  a  way  for  agricultural 
purposes  is  not  necessarily  a  way  for  all  purposes  {g) . 

If  a  way  has  been  confined  to  one  purpose,  or  through  a 
park,  doubtless  a  jury  will  not  extend  it ;  but  if  a  way  is  used 
for  several  purposes,  or  over  a  common,  there  may  be  a  ground 
for  inferring  a  right  of  way  for  all  purposes  {g). 

If,  for  instance,  a  way  is  used  for  agricultural  purposes  for 
a  long  time,  then  for  the  transit  of  gravel,  and  subsequently 
for  the  carriage  of  other  minerals  found  in  the  land,  it  is 
considered  to  be  evidence  of  a  way  for  all  pui-poses  (Ji) .  But  the 
rule  is  that  no  such  change  can  be  made  in  the  character  of  a 
dominant  tenement  as  will  increase  the  burden  on  the  servient 
tenement  {i). 

The  user  cannot  be  substantially  enlarged  {i) . 

Evidence  of  twenty  years'  user  for  purely  agricultural 
purposes  is  not  of  itself  sufficient  to  prove  a  right  to  use  the 
road  for  mineral  purposes,  where  no  minerals  have  in  fact  ever 
been  got  upon  the  lands  in  question  (/i ) . 

The  mere  fact  that  the  person  using  the  right  of  way  does 
not  go  precisely  along  the  same  line  for  the  purpose  of  going 
from  one  place  to  the  other,  does  not  enable  the  owner  of  the 
land  to  dispute  the  right  of  way  (/) . 

Where  a  right  of  way  to  allotments  of  commonable  land 
was  given  by  an  inclosure  award,  it  was  held  that  the 
allottees  were  not  restricted  to  a  way  for  agricultural 
purposes  alone,  but  were  entitled  to  a  general  right  of  way 
to  houses  built  on  the  land,  on  the  ground  that  it  was  in 


(/)  Arkwright  v.  Gell  (1839),  5  M. 
&  W.  203  ;  8  L.  J.  Ex.  201  (water). 

[g]  Cowling  v.  Higginson  (1838),  4 
M.  &  W.  245;  7  L.  J.  Ex.  265 
(mines  under  the  property  had  been 
opened,  but  not  worked,  for  seventy 
years) ;  Bare  v.  Heathcote  (1856),  25 
L.  J.  Ex.  245  (where  cart  road  only 
used  for  twelve  years,  but  cattle 
■way  for  twenty  years). 

{h)  Per  Bag-gallay,  J.,  in  Wimbk' 


don  Conservators  v.  Dixon  (1875),  L.  R, 
1  C.  D.  362  ;  45  L.  J.  Ch.  353. 

(«■)  lb.;  Williams  v.  James  {1867) ^ 
L.  R.  2  C.  P.  577 ;  36  L.  J.  Ch. 
256. 

{k)  Bradburn  v.  Morris^  Morris  v. 
Bradburn  (1876),  3  C.  D.  812,  823; 
Jackson  v.  Staceij  (1816),  N.  P.  456; 
17  E.  R.  663. 

(l)  Wimbledon  Conservators  v.  Bizonj 
above. 


Roadways. 


contemplation  of  the  parties  at  the  time  of  the  award  that 

erections  would  possibly  be  placed  on  the  allotments  (m). 

Non-user  of  a  right  of  way  may  often  be  good  evidence  of  lutention  to 

abandonment ;  but  this  depends  on  the  circumstances  of  each 

.        p  .         .         rnt  -TP  Non-user, 

case,  and  is  always  a  question  of  intention.    Thus,  a  right  of 

way  is  not  lost  by  mere  non-user  for  more  than  twenty 

years,  if  the  owner  has  had  a  more  convenient  mode  of  access 

thi'ough  other  land  (n),  nor  by  non-user  of  some  of  the  roads 

over  which  a  right  of  way  has  existed,  where  no  occasion  for 

user  has  arisen  (o). 

"Where  a  roadway  is  interfered  with  by  Act  of  Parliament  Disturbance 
speciiymg  the  manner  m  which  compensation  is  to  be  obtained,  j^g^^g^^gg  f^^, 
that  course  should  be  followed  as  soon  as  injury  is  sustained  (p) .  owner  of  right 
Subject  to  this,  an  action  for  damages  may  be  brought  for 
interfering  with  a  right  of  way. 

Thus,  in  a  case  where  a  private  siding  had,  pursuant  to  a  Damages  for 
clause  in  a  Eailway  Act  similar  to  sect.  76  of  the  Eailways 
Clauses  Act,  1845,  been  made  by  a  coal  merchant  alongside 
a  railway,  and  the  company,  with  a  view  to  stop  it  and  divert 
the  traffic  to  their  own  wharf  adjoining,  failed  to  supply 
engine  power,  ceased  to  leave  coal  trucks  at  the  coal  mer- 
chant's siding,  and  blocked  it  up  by  letting  their  wagons 
remain  opposite  to  it  so  long  as  to  amount  to  an  intentional 
and  permanent  obstruction :  it  was  held  that  the  coal  merchant 
was  entitled  to  damages  and  an  injunction,  and  that  exemplary 
damages  might  be  given;  also  that  it  was  not  essential,  in 
the  circumstances,  that  the  coal  merchant  should  tender 
wagons  to  be  carried  {q) .  Damages  can  be  recovered  by  the 
owner  of  a  colliery  whose  coal  carts  are  stopped  on  the  public 
highway  (r). 

As  a  rule  damage  will  be  presumed  without  proof  of  actual 

(m)  Newcomen  v.  Coiilson   (1877),  Bidder  v.  North  Staffordshire  Railway 

L.  R.  6  C.  D.  133  ;  46  L.  J.  Ch.  (1879),  4  Q.  B.  D.  412  ;  Ruddersfield 

459.  and  Jacomb  (1874),  17  Eq.  476  ;  10  Ch. 

{n)  Ward  v.  Ward  (1852),  7  Ex.  92  ;  43  L.  J.  Ch.  748  ;  44  ib.  96 ;  30 

838  ;  21  L.  J.  Ex.  334.  L.  T.  78  ;  31  ib.  966. 

(o)  James  V.  Stevenson,  \1%^Z'\  A.  Q.  /  \  t,  u      nr-ji    j  n  -7  /iori\ 

162  •  62  L  J  P  C  51-  68  L  T  Bell  j.  Midland Eazmai/_{1861), 

539 ;    1  E,.  324 ;    Cooke  v.  Ingram 
(1893),  68  L.  T.  671. 

{p)  See    Thicknesse  v.   Lancaster         {r)  Iveson  \.  3Ioore  {110^),  l'R2Ljm. 
Canal  Co.  (1839),  4  M.  «&  W.  472;     486  ;  1  Salk.  15. 


10  C.  B.  N.  S.  287;  30  L.  J.  C.  P. 
273. 
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loss,  the  reason  being  that  any  disturlbance  of  an  easement  is 
an  injury  tending  to  defeat  tlie  right  relied  on  (s). 

An  injunction  can  generally  be  obtained  to  restrain  from 
interference  with  a  right  of  way  (t) ,  even  though  interference 
be  merely  tlireatened,  provided  it  be  positively  shown  that  the 
threatened  or  intended  act,  if  carried  into  effect,  will  have  the 
inevitable  result  of  violating  a  right  (ic) . 

A  mandatory  injunction  can  be  obtained  if  the  person 
entitled  to  the  right  of  way  has  a  present  intention  of  using 

it(.r).  _  .       .  , 

An  injunction  will  be  granted  to  restrain  the  taking  up 
materials  and  destroying  a  way,  if  it  would  defeat  a  grant  (?/). 

If  an  owner  of  land  or  minerals  stands  quietly  by  and  sees 
expenditure  incmTcd  in  making  a  colliery  tramway  over  or 
through  his  property  and,  for  a  considerable  time,  takes  no 
active  measures  for  stopping  the  tramway,  he  will  be  debarred 
from  stopping  it  by  reason  of  his  delay  or  laches,  and  will 
merely  have  a  claim  for  compensation,  especially  if  he  has 
actively  encouraged  the  work  (s) . 

Where  a  ship-builder  moored  a  raft  of  timber  in  front  of 
his  own  wharf,  for  the  express  purpose  of  preventing  a  collier 
vessel,  176  feet  long,  projecting  while  unloading  at  its  own 
wharf,  125  feet  long,  on  the  Thames,  it  was  held  that  this 
was  an  obstruction  to  the  navigation,  which  would  be  re- 
strained by  the  Court,  as  the  collier  vessel  had  a  right  to 
come  at  reasonable  times  to,  and  remain  a  reasonable  time 
alongside  of,  its  own  wharf,  notwithstanding  that  she  pro- 
jected over  the  ship-builder's  wharf  while  doing  so  (a). 

Damages  may  be  recovered  against  a  person  who  makes, 
or  uses,  a  private  roadway  to  which  he  is  not  entitled  (b) ;  or 
who  uses  a  limited  roadway,  to  which  he  is  entitled,  for  pur- 
poses in  excess  or  contravention  of  his  right  (c). 


(s)  Williams  v.  Ilorlani  (1824),  2 

B.  &  C.  p.  916. 

{t)  Mold  V.  Wheatcroft  (1858),  27 
Beav.  510  ;  29  L.  J.  Ch.  11 ;  1  L.  T. 
226. 

(m)  Pattison  v.  Gilford  (1874),  L.  R. 
18  Eq.  p.  262  ;  43  L.  J.  Ch.  p.  526. 
[x)  Bradhurn  v.  Morris  (1876),  3 

C.  D.  812. 

{y)  Newmnrch  v.  Brandling  (1818), 
3  Swanst.  99. 


{z)  Towell  V.  Thomas  (1848),  6 
Hare,  300  ;  cf.  Bankart  v.  Tennant 
(1870),  L.  R.  10  Eq.  141 ;  39  L.  J. 
Ch.  809. 

[a)  Original  Hartlepool  Collieries  Co. 
V.  Gibhs  (1877),  5  C.  D.  713  ;  46  L.  J. 
Ch.  311. 

{b)  Neath  Canal  Co.  v.  Ynisarired 
Besolven  Colliery  Co.  (1875),  10  Ch. 
450. 

{c)  lb.  ;  Band  v.  Kingscote  (1840), 
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Damages  in  the  nature  of  wayleave  rent  may  be  recovered  Wayleave 
for  minerals  wrongfully  carried  over  or  through  the  land  or 
mine  of  another  person  (d).  An  injunction  can  also,  generally,  Injunction, 
be  obtained  to  restrain  future  user  (e) ,  and  a  mandatory  in- 
junction for  rails  to  be  taken  up  or  an  aperture  to  be 
stopped  (/),  unless  there  has  been  innocent  mistake,  in  which 
case  the  plaintiff  himself  will  be  allowed  to  enter  for  stopping 
up  the  access  (g) . 

However,  if  a  trespasser  who  has  wrongfully  carried  Death  of 
minerals  over  or  through  the  land  or  mine  of  another  dies 
before  the  amount  of  damage  or  wayleave-royalty  has  been 
sued  for,  or  ascertained  by  the  Court,  then  no  claim  can  be 
sustained  against  the  estate  of  the  wrongdoer,  for,  as  the 
wrongful  user  amounted  to  trespass  (giving  rise  to  an  action 
of  tort),  the  maxim  Actio  personalis  moritur  cum  persona 
applies.  Although  a  personal  benefit  has  accrued  to  the 
deceased  from  his  not  having  paid  for  the  user,  yet  it  cannot 
be  said  that  there  is  anything  amongst  his  assets  that  belongs 
to  the  person  complaining  of  the  wrongful  user  {h) .  But  an 
action  may  be  brought,  against  the  executors  or  administrators 
of  any  person  deceased,  for  any  wrong  committed  by  him  to 
the  property  of  another,  within  six  calendar  months  before  his 
death,  provided  that  the  action  be  brought  within  six  calendar 
months  after  the  executors  or  administrators  undertake  the 
administration  (^). 

The  above- quoted  ancient  maxim  does  not  apply  to  actions 
founded  upon  any  contract,  covenant,  or  duty  to  be  per- 
formed (y) ;  and  of  course  it  cannot  apply  to  an  incorporated 
company  which  has  perpetual  succession. 


6  M.  «&  W.  174 ;  9  L.  J.  (N.  S.)  Ex. 

279  ;  Powell  v.  Viclcermann  (1887),  3 
T  L  R  358 

\d)  miton'r.  Woods  (1867),  4  Eq. 
441  ;  36  L.  J.  Ch.  941 ;  Fhillijjs  v. 
Homfray  (1871),  L.  R.  6  Ch.  770  ; 
Jegon  v.  Vivian  (1871),  6  Ch.  742. 
And  see  p.  482. 

{e)  Eardley  v.  Granville  (1876),  3 
C.  D.  826;  45  L.  J.  Ch.  669. 

(/)  Neath  Canal  Co.  v.  Ynisarwed 


Eesolven  Co.,  above. 

{g)  Fowelly.  Aiken  (1857),  4  K.  & 
J.  343,  357. 

(h)  Fhillips  V.  Homfray  (1883),  24 
C.  D.  439;  11  App.  Cas.  466;  52 
L.  J.  Ch.  833. 

(i)  3  &  4  Will.  4,  c.  42,  s.  2.  And 
see  Powell  v.  Pees  (1838),  7  A.  &  E. 
426  ;  8  L.  J.  Q.  B.  47. 

{j)  Bowen,  L.  J.,  in  Phillips  v. 
Homfray  (1883),  above. 
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Ventilation 
of  mines. 


Air-leave 
rent. 


Right  to 
ventilation 
acquired  by 
prescription. 


(4.)  Airways. 

Apart  from  grant  or  prescription,  a  mine  owner  cannot 
adopt  active  measures  for  ventilating  his  own  mine,  as  by 
making  an  air  shaft  or  airway  through  his  neighbour's 
property  or  mine  (/»•).  If  he  does  so,  compensation  can  be 
recovered  from  him  in  the  nature  of  air-leave  rent  (/).  If, 
however,  a  mine  owner  takes  no  active  measures,  but,  by 
virtue  of  natural  causes,  or  the  operations  of  his  neighbour, 
ventilation  is  provided  for  a  mine,  the  mine  owner  is  not 
chargeable  with  any  actionable  wrong  or  with  any  rent. 
The  neighbour's  only  remedy  is  to  block  u]3  the  aperture  by 
which  free  ventilation  is  given  (k). 

When  a  mine  has,  by  means  of  a  defined  passage  such  as  a 
shaft  cut  into  an  adjoining  mine,  or  from  the  surface,  been 
ventilated  for  more  than  twenty  years  to  the  knowledge  of 
and  without  interruption  by  the  neighbouiing  owner,  a  lost 
grant  of  the  right  to  ventilate  will  be  presumed,  so  as  to 
entitle  the  mine  owner  to  legally  claim  the  easement  of  the 
free  passage  of  air  (m). 


(6.)  Fences  and  Insuring  Safety. 

Ownership  of  Where  two  estates  are  separated  by  a  hedge  and  single 
Stch,^^^  artificial  ditch,  the  presumption  (failing  evidence  to  the 
contrary)  is  that  both  hedge  and  ditch  belong  to  the  owner  of 
the  land  on  which  the  hedge  is  planted  {n).  But  this  pre- 
sumption may  be  rebutted  (and,  where  there  are  ditches  on 
each  side  of  the  hedge,  ownership  proved)  by  showing  acts  of 
ownership,  such  as  cleansing  the  ditch,  or  repairing  the  bank, 
or  trimming  the  hedge  (o).  Where  a  ditch  is  made  outside 
an  inclosure  adjoining  the  public  highway,  the  ditch  belongs 
to  the  owner  of  the  inclosure  (p),  unless  there  be  evidence  to 


(k)  Fowell  V.  Aiken  (1857),  4  K.  & 
J.  343. 

(/)  lb.  ;  Jegon  v.  Vivian  (1871),  6 
Ch.  762  ;  40  L.  J.  Ch.  389 ;  FhiUips 
V.  Homfray  (1871),  6  Ch.  776. 

(m)  Bass  v.  Gregonj  (1890),  25 
Q.  B.  D.  481  ;  59  L.  J.  Q.  B.  574  ; 
Chastey  v.  Ackland,  [1895]  2  Ch. 
389  ;  64  L.  J.  Q.  B.  623 ;  72  L.  T. 


845  ;  [1897]  A.  C.  155. 

{n)  Vowles  v.  Miller  (1810),  3 
Taunt.  138;  Marshall  v.  Taylor y 
[1895]  1  C.  D.  641 ;  64  L.  J.  Ch.  416  ; 
12  R.  310  ;  72  L.  T.  670. 

(o)  Guy\.  West  (1808),  2  Selwjn, 
N.  P.  1287. 

[p)  Doe  V.  Fearsey  (1827),  7  B.  & 
C.  304. 
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show  that  the  ditch  was  made  by  the  road  trustees  (q). 
Where  an  ancient  ditch  has  been  filled  up,  the  ownership  of  it 
may  be  acquired  by  the  adjoining  owner,  if  he  has  had  sole 
use  of  it  for  twelve  years  or  more  (r). 

The  owner  of  a  fence  cannot  be  compelled  to  keep  up  the  Repair  of 
repair  of  it,  for  the  benefit  of  the  persons  using  the  adjoining 
public  road  (s),  nor  for  his  own  land,  nor  for  that  of  the 
adjoining  owner  («^),  unless  the  fence  owner  has,  for  a  long 
time  repaired  it  on  the  requisition  of  the  person  claiming  the 
right  to  have  it  maintained  (u) . 

Where  such  a  liability  exists,  the  fence  owner  can  be  sued  Liability  for 
for  damage  directly  resulting  from  the  non-fulfilment  of  it,  ^o^-^^P^i^- 
as  for  injury  caused  to  his  neighbour's  cattle,  or  agisting 
beasts  (x) . 

The  occupier,  or  the  owner  (if  damage  has  resulted  from 
his  non-feasance  or  mis-f easance  (y) )  is  liable  for  trespasses 
from  his  own  side  by  reason  of  defective  fences  (z).  But  if 
a  person  newly  makes  an  excavation  adjoining  a  public  high- 
way or  private  road  (a)  so  as  to  render  it  unsafe  to  those  who 
use  it  with  ordinary  care,  he  will  be  liable  for  injuries 
sustained  by  any  one  who  falls  into  the  excavated  place, 
for,  the  making  such  an  excavation  is  a  public  nuisance,  even 
though  the  danger  consists  in  the  risk  of  accidentally 
deviating  from  the  road,  for  the  consequence  is  that  the 
danger  thus  created  may  reasonably  deter  prudent  persons 
from  using  the  way,  and  so  interfere  with  their  enjoyment  of 
it  (b).  And  if  mine  owners  have  lawfully  sunk  a  shaft  in  a 
field,  and  after  ceasing  to  use  it  have  covered  it  over  in  such 


(q)  Searhy  v.  Tottenham  Railway 
(1868),  L.  R.  5  Eq.  409. 

(r)  Marshall  V.  Taylor,  [1895]  1  Ch. 
641  ;  64  L.  J.  Ch.  416;  72  L.  T. 
670  ;  12  R.  310. 

(.s)  Fotter  v.  Tarry  (1859),  7  W.  R. 
182. 

(t)  Boyle  V.  Tamhjn  (1827),  6  B.  & 
C.  329  ;  9  D.  &  R.  403;  5  L.  J. 
(O.  S.)  K.  B.  134;  30  R.  R.  343. 

(m)  Hudson  V.  Tabor  (1877),  L.  R. 

2  Q.  B.  D.  290  ;  46  L.  J.  Q.  B.  463  ; 
36  L.  T.  492;  25  W.  R.  740. 

{x)  Firth  V.  Bowling  Iron  Co.  (1878), 

3  C.  P.  D.  254 ;  47  L.  J.  C.  P.  358  ; 
38  L.  T.  568  ;  26  W.  R.  558  ;  Ellis 


Y.LoftusIron  Co.  (1874),  L.  R.  10 
C.  P.  10 ;  44.  L.  J.  C.  P.  24 ;  31  L.  T. 
483  ;  23  W.  R.  246. 

{y)  Todd  V.  Flight  (1860),  30  L.  J. 
C.  P.  21;  9  C.  B.  N.  S.  377. 

{£)  Ficard  v.  Smith  (1861),  10  C.  B. 
N.  S.  470;  4  L.  T.  490. 

(«)  Cowley  V.  Sunderland  (Ifayor) 
(1861),  30  L.  J.  Ex.  127  ;  6  H.  &  N. 
565  ;  4  L.  T.  720 ;  Shoebottom  v. 
Egerton  (1868),  18  L.  T.  889. 

{b)  Barnes  v.  Ward  (1850),  9  C.  B. 
392  ;  19  L.  J.  C.  P.  195  ;  Hadley  v. 
Tcajlor  (1865),  L.  R.  1  C.  P.  53  ;  13 
L.  T.  368  ;  14  W.  R.  59. 
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a  manner  as  not  to  afford  proper  protection  for  horses  in  the 
field,  and  if  a  horse  belonging  to  the  surface  occupier  has, 
without  any  negligence  on  such  occupier's  part,  fallen  down 
the  shaft  and  got  killed,  the  mine  owner  is  liable  for  the  loss, 
on  the  ground  that  "he  who  does  the  work  which  is  the 
cause  of  the  danger  should  avert  that  danger  by  doing  all 
that  is  reasonably  necessary  "  (c).  Where  a  mine  owner  has, 
pursuant  to  rightful  title  or  licence,  injured  fences  by  mining 
operations,  he,  not  being  a  wrongdoer,  must  be  sued  once 
and  for  all  in  respect  of  the  damage.  He  cannot  be  sued  a 
second  time  for  one  and  the  same  cause  of  action  (d). 

The  Highway  Act,  1835  (e),  enacts  that  it  shall  not  be 
lawful  after  31st  August,  1835,  to  sink  any  pit  or  shaft,  or 
to  erect  any  steam-engine,  or  other  like  machine,  or  any 
machinery  attached  thereto,  within  twenty-five  yards  from 
any  part  of  any  carriage-way  (unless  enclosed  or  screened  so 
as  not  to  be  dangerous),  nor  to  make  any  fire  for  burning 
ironstone,  limestone,  bricks,  or  clay,  or  the  making  of  cokes, 
within  fifteen  yards,  unless  enclosed  or  screened. 

There  is  no  obligation  on  a  landowner  to  fence  a  ditch 
existing  at  the  time  when  a  highway  is  newly  dedicated  to 
the  public,  for  the  public  take  the  new  highway  subject  to 
all  obstructions  and  inconveniences  affecting  it,  and  any 
fences  that  are  necessary  must  be  erected  at  the  expense  of 
the  road  authority  (/). 

■  Under  section  68  of  the  Eailway  Clauses  Act,  1845,  a 
railway  company  is  only  liable  to  fence  against  cattle  of  the 
adjoining  owner  (g)  and  occupier  (/?) ;  but  where  they  fail  to 
fence  off  a  railway  running  alongside  a  highway  they  are 
liable  for  damage  happening  to  animals  of  any  one  (/) . 

With  respect  to  persons  who  go  upon  premises,  not  as  mere 
volunteers,   licensees,   guests,   servants,  or  persons  whose 

(c)  Williams  v.  Groncott  (1863),  32  30  L.  J.  Ex.  299  ;  6  H.  &  N.  541. 
L.  J.  Q.  B.  237  ;  4  B.  &  S.  149.  {g)  Riclcetts  v.  E.     W.  India  Docks 

(d)  Great  Laxcy  Mining  Co.  y.Clague  Maihcay  (1852),  12  C.  B.  160,  174; 
(1879),  4  App.  Cas.  115  ;  27  W.  R.  21  L.  J.  C.  P.  201  ;  16  Jur.  1072. 
417.  (/')  Corry  v.  G.  W.  Raihvay  (1881), 

(c)  5  &  6  Wm.  4,  c.  50,  s.  70.  7  Q.  B.  D!  322  ;  50  L.  J.  Q.  B.  386 ; 

(/)  Cornwall  Y.  Metropolitan  Com-  44  L.  T.  701;  29  W.  K  623;  45 

missioners  for  Sewers  (1855),  10  Exch.  J.  P.  312. 

"Jll;  Fisher  \.  Frowse{\%Q>2), Zllj.  3.         (i)  Midland  Eailway  v.  JDaykin 

Q.B.  212;  2B.  &  S.  771  ;  6  L.  T.  (1855),    17  C.  B.  129;  25  L.  J. 

711;  Morant  y.  Chamberlain  {IS61),  C.  P.  73. 
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employment  is  sucli  that  danger  may  1be  considered  as  bar- 
gained for,  but  wlio  go  upon  business  wliich  concerns  the 
occupier,  and  in  whicli  lie  and  the  person  in  question  (or  his 
employer)  have  both  an  interest,  then  the  visitor,  using 
reasonable  care  on  his  part  for  his  own  safety,  is  entitled  to 
expect  that  the  occupier  shall,  on  his  part,  use  reasonable 
care  to  prevent  damage  from  unusual  danger  which  he 
knows  or  ought  to  know.  And  where  a  tradesman's  workman 
went  to  certain  premises  and  accidentally  fell  down  a  shaft,  it 
was  held  that,  as  the  hole  was  unreasonably  dangerous  to 
persons  not  usually  employed  upon  the  premises,  the  occupier 
was  liable  for  the  injury  thereby  caused  (/ ).  So  where  a  flag 
gave  way  when  a  consignee  slipped  on  going  to  coal-shoots 
on  a  railway  company's  premises  .  But  persons  who,  by 
the  mere  gratuitous  permission  of  owners  or  occupiers,  take  a 
short  cut  across  a  waste  piece  of  land  (not  so  near  to  the 
highway  as  to  amount  to  a  public  nuisance)  or  pass  over 
private  bridges,  must  take  the  place  as  they  find  it,  and  are 
not  wronged  if  they  sustain  injury  (/). 

(6.)  Trespass  or  "Working  out  of  Bounds. 

Where  a  person  goes  beyond  his  own  boundary,  and  works.  Wrongful 
injures,  or  removes  minerals  belonging  to  another  person,  the  ^^^^^o- 
latter  can  maintain  an  action. 

Any  of  the  following  may  sue  : —  -vvho  may 

The  absolute  owner  of  the  minerals  which  have  been 

wrongfully  worked ; 
Tenant  for  life :  vested  or  contingent  remainderman, 

whether  in  esse  or  on  coming  into  esse  (m)  ; 
Lessee  for  a  term  of  years  or  from  year  to  year  (n) ; 
Tenant  at  will  (o) ; 

U)  Indermaur   v.  Dames  (1866),  (1859),  4  H.  &  N.  67 ;  28  L.  J.  Ex. 

L.  R.  1  0.  P.  274;  35  L.  J.  C.  P.  139  ;  Gautret  v.  Egcrton  (1867), L.R. 

184  ;  2  C.  P.  311 ;  36  L.  J.  C.  P.  181 ;  2  C.  P.  371  ;  36  L.  J.  C.  P.  191. 

Hurst  V.  Tmjlor  (1885),  14  Q.  B.  D.  (m)  Garth  v.  Cotton  (1750),  2  L.  C. 

918;  54  L.  J.  Q.  B.  310;  33  W.  R.  970. 

882 ;  49  J.  P.  359.  («)  Keyse  v.  Powell  (1853),  2  E.  & 

ik)  Holmes  Y.N.  E.  Railway  B.  132;  22  L.  J.  Q.  B.  305;  Eccl. 

L.  E,.  6  Ex.  123  ;  40  L.  J.  Ex.  121  ;  Gommrs.  and  others  v.  N.  E.  Rail.  Co. 

24  L.  T.  69.  (1877),  4  0.  D.  844;  47  L.  J.  Ch. 

[l)  HounsellY.  Smyth  (1860),  7  C.  B.  20. 

N.  S.  731 ;  29  L.  J.  C.  P.  203  ;  (o)  Low  Moor  Co.  v.  Stanley  Coal 

SardcastlcY.  South  Yorkshire  Rail.  Co.  Co.  (1876),  34  L.  T.  N.  S.  186. 
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sued. 


A  copyholder,  either  against  his  lord  {p)  or  against  a 
stranger  {q) ; 

A  reversioner  in  respect  of  the  injury  to  the  reversion  (r). 
Although  a  person  may  not  have  a  good  documentary  title 
to  minerals,  yet  if  he  is  in  possession  under  any  colour  of 
right,  or  by  virtue  of  the  Statutes  of  Limitation,  that  will  be 
sufficient  to  enable  him  to  maintain  trespass  against  a  mere 
wrongdoer  (.s).  And  where  he  has  had  possession  of  parts 
of  the  minerals,  and  the  Court  finds  evidence  of  an  intention 
that  he  should  have  possession  of  all  the  seams,  then  as 
against  a  stranger  his  right  over  all  the  seams  will  be 
presumed  {s). 

Who  may  be      The  following  persons  are  liable  to  be  sued  : — 

The  mine- owner  or  employer  by  whose  directions  the 
wrongful  working  took  place,  even  although  {t)  he 
has  employed  a  certificated  manager,  and  until 
action  brought  had  no  knowledge  or  suspicion  of 
the  trespass  [ii)  ; 
The  managing  partner  of  the  colliery  {v) ; 
The  workmen  or  other  actual  wrongdoers  {v)  ; 
Partners  or  others  sharing  in  the  profits  of  the  wrong- 
doing {u) ; 

A  mortgagee  who,  without  authority  and  without  the 
/  concurrence  of  the  mortgagor,  allows  other  persons 

to  work  the  mortgaged  coal;  and  the  persons  so 
working  in  pursuance  of  the  invalid  authority  of 
the  mortgagee  {x)  ;  but  mortgagees  who  are  not  in 
possession,  and  who  have  not  done  the  damage 
complained  of,  are  not  liable  along  with  their 
mortgagors  {y). 
And  it  is  immaterial  that  the  proceeds  of  the  abstracted 
minerals  may  have  been  applied  by  the  mortgagees  towards 

[p)  Lewis  V.  Branthiuaite  (1831),  {t)  Fowell  v.  Aiken  (1858),  4  K.  & 

2  B.  &  A.  437  ;  Eardlei/  v.  Granville  J.  343. 

(1876),  3  C.  D.  826  ;  45  L.  J.  Ch.  669.  {u)  Joicey  v.  Dickinson  (1881),  45 

{q)  Keyse  v.  Foivell  (1853),  2  E.  &  L.  T.  643. 

B.  132;  22  L.  J.  Q.  B.  305.  {v)  Thomas  v.  Atherton  (1878),  10 

(r)  Eccl.  Commrs.  v.  iV.  JE.  Railway  C.  D.  198  ;  48  L.  J.  Ch.  370. 

(1877\  4  C.  D.  845  ;  47  L.  J.  Ch.  [x)  Hood  v.  Easton  (1856),  2  Giff. 

20;  i!«me  v.^Mmow  (1838),  6  Scott,  692;  27  L.  T.  295.    But  see,  on 

691.  appeal,  2  Jur.  N.  S.  917,  918. 

(s)  Low  Moor  Co.  v.  Stanley  Coal  (?/)  Brain  v.  Thomas  (1881),  50 

Co.  (1876),  33  L.  T.  436  ;  34  ib.  186.  J.  Ch.  662. 
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reduction  of  their  debt,  provided  they  have  had  no  notice  of 
the  wrongful  acts  of  the  mortgagor;  though  the  case  is 
otherwise  if  the  mortgagees  know  of  the  wrongful  working  (s) . 
On  an  amalgamation  of  companies,  and  transfer  of  assets  and 
liabilities,  as  a  going  concern,  the  purchasers  or  successors 
may,  in  certain  circumstances,  be  liable  for  the  wrongful 
workings  of  their  predecessors  (a). 

Where  a  railway  company  dig  clay  or  other  minerals 
which  it  was  not  necessary  to  remove  for  the  purpose  of 
constructing  the  railway,  they  are  liable  to  an  action  for 
damages,  and  the  person  aggrieved  is  not  limited  to  a  mere 
demand  for  compensation,  under  the  Eailway  Clauses  Act,  for 
having  been  "  injuriously  affected  "  (b). 

The  remedy  is — an  action  of  trespass —  Remedies : 

Or,  if  the  minerals  have  been  sold  an  action  for  damages  Trespass. 

may  be  brought  by  a  person   entitled  to   the  ^^"^^0^^. 

minerals  (c)  ; 

Or  an  order  may  be  obtained  for  an  account  of  the  coal  Account, 
which  has  been  wrongfully  worked,  with  interest. 
An  account  is  the  only  remedy  if  the  wrongdoer 
himself  be  dead  (cl). 
An  injunction  can  generally  be  obtained  where  minerals  Injunction, 
are  being  wrongfully  worked  or  removed  (e) . 

An  order  for  inspection  of  the  trespasser-mine  can  also  be  Inspection, 
had  on  the  applicant  satisfying  the  Judge  that  he  has  a 
prima  facie  case,  although  the  fact  of  trespass  is  contradicted. 
In  order  that  inspection  may  be  obtained  it  is  necessary  to 
commence  an  action.  If  inspection  shows  that  there  has  been 
no  trespass,  then  the  action  need  not  proceed  further  (/). 

Irrespective  of  any  provision  in  a  lease  empowering  the 
lessor  to  enter  and  inspect,  the  Court  will,  in  an  action  for  a 
wrongful  extension  of  workings,  allow  the  lessor  or  his 

(2)  Fowell  V.  Aihen  (1858),  4  K.  &        id)  Phillips  v.  Homfray  (1871),  6 

J.  343.  C.  D.  770.    Also  [1892]  1  Ch.  465  ; 

(a)  Eccl.  Gommrs.  v.  iY.  H.  Railwau  ^<^'^^-    Commrs.   v.  N.    E.  Eailway 

(1878),  L.  R.  4  C.  D.  845 ;  47  L.  J.  (1877),  4  C.  D.  845  ;  47  L.  J.  Ch. 

Ch.  20;  36L.  T.  N.  S.  174.  20. 

ib)  Railway  Clauses  Act,  1845,  ,  Jf)  fj^^^'l'  f/f  (1^77),  6  C.  D. 

c.  20,  8.  77;  Loosemore  v.  Tiver-ton  '  T     *  n   ^  ^      a  x  q 

(1882),  22  0.  D.  25  ;  47  L.  T.  151.  ^i/)  «tLl««™C^':  w'k'' (is/ej 

(c)  Seddon  v.  Smith  (1877),  36  L.  T.  24  ;  Barnett  v.  Aldridge  Colliery  Co. 

168.  (1887),  4  T.  L.  R.  16. 
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Joint  wrong- 
doers. 


Measure  of 
damag-es : 


representatives  to  have  entry  and  inspection  tlirougli  adjoin- 
ing mines,  if  the  workings  have  taken  place  through  them  (g) . 

So,  inspection  may  be  obtained  if  good  ground  for  suspect- 
ing a  trespass  is  shown,  and  there  is  no  other  means  of 
ascertaining  it  (Ji). 

The  Court  makes  the  inspection  on  such  terms  as  may  be 
just,  and  may  in  a  fit  case  require  the  applicant  to  give 
security,  or  make  a  deposit  to  indemnify  the  other  side,  if  so 
adjudged  (^).  The  inspection  will  be  limited  to  so  much 
only  of  the  mine  or  plans  as  may  be  necessary  (A  ) . 

Similarly,  inspection  can  also  be  had  of  the  neighbour's 
deeds  for  the  purpose  of  ascertaining  what  his  boundaries 
are.  The  order  will  not  be  made  except  on  terms  as  to  costs, 
and  suiting  the  convenience  of  the  defendant  (/). 

Where  two  or  more  persons  are  jointly  guilty  of  the 
wrongdoing,  proceedings  may  be  taken  against  them  all 
jointly,  or  any  of  them  severally,  for  the  whole  of  the 
damage :  as  amongst  the  wrongdoers  themselves  there  is  no 
right  of  indemnity  or  contribution  from  the  others,  if  the 
nature  of  the  case  is  such  that  they  must  be  presumed  to 
have  known  that  they  were  doing  an  unlawful  act  (m). 

The  measure  of  damages  is  the  fair  market  value,  to  the 
true  owner  of  the  coal,  at  the  pit  mouth,  at  the  time  when  it 
was  severed  from  the  freehold,  subject  to  "  just  allowances." 

As  to  what  allowances  there  shall  be  depends  on  the  con- 
duct of  the  parties  and  other  circumstances  of  the  case. 
There  are  two  rules — (1)  the  harsher,  under  which  only  cost 
of  haulage  or  bringing  to  bank  is  allowed ;  (2)  the  milder, 
under  which  the  expense  of  hewage  and  haulage,  that  is  the 
cost  of  working  and  severing  as  well  as  of  bringing  to  bank, 
is  allowed  {n) .  Whichever  rule  be  applied  the  wrongdoer  is 
never  deprived  of  this  allowance  ip). 


(ff)  lewis  V.  Harsh  (1849),  8  Hare, 
97  ;  13  L.  T.  O.  S.  89. 

(A)  Bennitt  v.  Whitehouse  (1860), 
28  Beav.  119  ;  29  L.  J.  Ch.  326. 

(i)  Bennett  v.  Griffiths  (1861),  30 
L.  J.  Q.  B.  98. 

{k)  Cooper  v.  Ince  Hall  Colliery  Co., 
W.  N.  (1876)  24. 

(/)  Wayne's  Co.  v.  FowelVs  Co., 
W.  N.  (1880)  141,  159.     For  form 


of  order,  see  Cooper  v.  Inee  Sail  Co. 
(1876),  S.  J.  241. 

Merryweather  v.  Nixan  (1799), 
8  T.  R.  186  ;  16  R.  R.  810 ;  as  ex- 
plained in  Adamson  v.  Jervis  (1827), 
4  Bing.  66,  73. 

(??)  Trotter  v.  Maclean  (1879),  13 
C.  D.  574  ;  49  L.  J.  Ch.  256. 

ip)  Joicey  v.  Dickinson  (1881),  45 
L.  T.  N.  S.  643,  644. 
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The  liarslier  rule,  only  allowing  the  expense  of  bringing  to       ^^gj^^  ^ 
bank,  has  been  applied  where  the  misconduct  has  been  of  3*  expenses  of 
substantial  character  :  thus,  where  the  wrongful  working  has  f^Tl/ Lt^a^e 
been  wilful  and  fraudulent  (^9) ;  or  the  workings  have  been  allowed, 
continued  by  a  person  in  possession  after  it  was  known  that  a 
lease  would  not  be  granted,  and  that  he  had  no  title  and  had 
no  right  to  expect  a  title  {q).   So,  where  the  working  has  been 
unauthorised  and  tvithout  mitigating  circumstances  (>•) ;  wholly 
unauthorised  and  unlawful  (s) ;  fraudulently  concealed,  or  con- 
tinued after  negotiations  for  purchase  had  fallen  through  (t) ; 
negligent,  and  notwithstanding  that  the  employers  relied  on 
their  certificated  manager,  and  had  no  personal  knowledge  or 
notice  of  the  wrongful  working  [u) ;  malicious,  and  with  full 
knowledge  that  wrong  is  being  done  (x) ;  furtive  and  in  bad 
faith. 

The  reason  why  things  are  allowed  in  favour  of  an  innocent 
mistaken  trespasser  and  disallowed  as  against  a  wilful  and 
intentional  trespasser,  is  because  the  latter  must  not  qualify  his 
own  wrong  (y) . 

But  the  milder  rule,  allowing  the  deduction  of  the  expense  Milder  rule 
of  working  and  severing  the  coal  as  w^ell  as  of  bringing  it  to  penses  of" 
bank,  will  be  applied  where  the  wrongful  working  has  not  ^^^^(^9^  u-cii 
been  done  with  a  guilty  or  negligent  mind,  or  sinister  inten-  allowed, 
tion  :  e.g.,  where  the  wrongful  working  has  been  done  without 
fraud  or  negligence,  but  fairly  and  honestly  (s)  ;  inadvertently 
and  under  a  bond  fide  belief  of  title  {ci)  (as  that  a  lease  which 
had  in  fact  expired  was  still  continuing  ih) ) ;  without  the 
express  authority,  though  with  the  knowledge  of  the  rightful 
owner  (c) ;  under  a  mere  mistake  and  without  any  suggestion 


(;;)  Martin  v.  Torter  (1839),  5  M. 
&  W.  351  ;  2  H.  &  H.  70  ;  Morgan 
V.  Towell  (1842),  11  L.  J.  Q.  B.  263 ; 
3  Q.  B.  D.  278.  Also  see  Lord  Mac- 
naghten's  remarks  in  Peruvian  Guano 
Co.  V.  Dreyfus,  [1892]  A.  C.  175. 

{q)  Trotter  v.  Maclean  (1879),  13 
C.  D.  574;  49  L.  J.  Ch.  256. 

(r)  Wildy.  Holt  (1842),  9  M.  &W. 
672. 

(«)  Llynvi  Coal  Co.  v.  Broaden 
(1870),  11  Eq.  188  ;  40  L.  J.  Ch.  46. 
The  decree  herein  is  the  model  form. 

(0  Phillips  V.  Komfray  (1871),  6 


[xi^  Joicey  v.  Dickinson  (1881),  45 
L.  T.  N.  S.  643, 

(x)  Per  curiam,  Livingstone  v.  RaiV' 
yards  Coal  Co.  (1880),  5  App.  Gas. 
25;  42  L.  T.  334,  336,  337. 

(</)  Per  Lord  Blackburn,  ih. 

{z)  Wood  V.  Morewood  (1841),  3 
Q.B.  440,  n. 

{a)  Hilton  v.  Woods  (1867),  4  Eq. 
432;  36  L.  J.  Ch.  941. 

{b)  Jcgon  v.  Vivian  (1871),  6  Ch. 
App.  742  ;  40  L.  J.  Ch.  389. 

(c)  Ashton  V.  Stock  (1877),  6  C.  D. 
719. 
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Where  sur- 
rounded on 
all  sides  by 
trespasser's 
mine. 


Conduct 
forfeiting  the 
allowances. 


Additional 

consequential 

damage. 


of  fraud  {d) ;  neitlier  tortious,  nor  larcenous,  nor  negligent, 
but  in  the  assertion  of  a  right  (e) .  So,  if  the  workings  were 
continued  on  the  fair  expectation  that  a  lease  would  be 
granted  (/),  or  have  been  mnocent,  and  in  ignorance,  and  with 
as  little  negligence  or  carelessness  as  possible,  and  in  the 
belief  that  it  belonged  to  the  trespasser  {g). 

Where  the  trespass  has  been  wilful  and  fraudulent  the 
Court  will  punish  the  fraud  by  fixing  the  wrongdoer  with 
the  value  of  the  whole  of  the  property  which  he  has  taken 
(subject  to  allowances  for  bringing  to  bank) ;  but  where  the 
trespass  has  been  innocent,  then  the  damage  will  be  the  actual 
value  to  the  true  owner  at  the  time  of  severance,  subject  to 
allowances  for  working,  severance,  and  bringing  to  bank  {g). 
So  that  if  the  piece  of  coal  abstracted  is  surrounded  on  all 
sides  by  the  mine  of  the  trespasser,  and  could  not  have  been 
worked  to  profit  by  the  true  owner  personally,  but  must  have 
been  sold  or  leased,  if  at  all,  to  the  trespasser,  then  the 
damage  will  be  calculated  on  the  footing  of  a  royalty,  similar 
to  that  paid  for  adjoining  coal,  and  as  if  the  coal  had  been 
lawfully  acquired  (^7). 

Some  or  all  of  the  allowances  to  which  a  wrongdoer  might 
otherwise  be  entitled  may  be  jeopardised  or  disallowed  if  his 
conduct  has  been  bad  with  respect  to  minerals  other  than 
those  abstracted.  Thus  where  large  portions  of  the  adjoining 
coal  are  rendered  unworkable  and  useless  to  the  true  owner, 
or  where  the  abstracted  coal  has  been  taken  in  such  a  manner 
as  seriously  to  injure  the  remainder  of  the  plaintiff's  coal ; 
but  the  mere  removal  of  barriers  is  not  enough,  if  no  conse- 
quential damage  has  been  caused  {h) . 

Besides  the  damages  ascertained  as  above  mentioned  for 
coal  taken,  the  wrongdoer  will  be  liable  for  all  other  conse- 
quential injury  which  he  has  done  or  occasioned,  such  as — 
Surface  damage  {g). 

Removal  of  a  barrier  when  attended  with  damage  or 
danger  from  water  (^). 


[d)  Be  United  Merthyr  Colliery  Co, 
(1872),  15  Eq.  46. 

[c]  Job  V.  Potion  (1875),  20  Eq.  84  ; 
44  L.  J.  Ch.  262. 

(/)  Trotter  v.  Ifaclean  (1879),  13 
C.  D.  574;  49  L.  J.  Ch.  256. 


{ff)  Livingstone  v.  Bawyards  Coal 
Co.  (1880),  5  App.  Cas.  25  ;  42L.T. 
N.  S.  334. 

(A)  Per  Wood,  V.-C,  in  Foivellx, 
Aiken  (1858),  4  K.  &  J.  343,  351,  359. 

(i)  Eccl.  Commrs.  v.  iV.  II.  Railway 
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Influx  of  water,  or  other  damage  rendering  the  remainder 
of  the  plaintiff's  minerals  useless  or  unworkable  (k). 

There  is  no  legal  obligation  upon  a  trespasser  to  replace  Consequential 
what  he  has  destroyed  on  the  land  of  another,  though  he  is  °  * 
liable  in  damages  for  the  loss  sustained  (/).  Accordingly,  a 
trespasser  who  has  made  an  excavation  and  aperture  in  his 
neighbour's  mine  is  not  liable  for  omitting  to  re-enter  for  the 
purpose  of  filling  up  the  excavation,  nor  (after  paying 
damages  for  the  trespass)  for  not  preventing  the  water  from 
flowing  into  the  neighbour's  mine.  The  trespass  damages  re- 
covered against  him  must  take  these  matters  into  account  . 

Damage  can  be  recovered  in  respect  of  pillars  rendered  Pillars, 
unworkable,  or  less  easy  or  profitable  to  be  worked,  e.g.,  where 
the  defendant  has  caused  an  actual  change  in  the  physical 
constitution  of  the  coal  left  unworked  which  is  actually  in- 
jurious to  the  value  of  such  coal  leaving  the  plaintiff's  property 
less  valuable  with  regard  to  what  is  left  than  it  would  have 
been  before  the  trespass  began  {n). 

In  ascertaining  the  amount  of  coal  worked,  the  Master 
must  be  guided  alone  by  the  evidence  before  him ;  no  pre- 
sumption of  any  kind  as  to  pillars  or  coal  having  been  either 
left  or  worked,  or  the  reverse,  should  be  made  (o) . 

The  Court  has  a  strong  disposition  to  apply  what  is  called  How  the  rule 
the  milder  rule  whenever  it  can  possibly  be  done  (p).    In  ancesfs^°^" 
applying  the  milder  rule,  the  principle  is  that  the  plaintiff,  applied, 
although  he  has  suffered  a  wrong,  shall  not  have  any  more 
than  he  would  have  had  if  that  wrong  had  not  been  com- 
mitted.   "  He  is  to  be  put  in  the  same  situation  as  he  would 
have  been  in,  neither  better  nor  worse,  if  he  himself  had  severed 
the  mineral  and  brought  it  to  the  pit's  mouth.     That  must  Profit  or  trade 
have  been  done,  and  could  only  have  been  done,  by  means  of  not^kTbr^ 
disbursements,  not  by  any  profit,  not  by  any  allowance  in  the  deducted. 


(1877),  4  C.  D.  845,  867;  47  L.  J. 
Ch.  20. 

(k)  Jegon  v.  Vivian  (1871),  6  Ch. 
742,  759,  762  ;  40  L.  J.  Ch.  389. 

[l)  Clcgg  V.  Dearden  (1848),  17  L.  J. 
Q.  B.  233,  243. 

{m)  Smith  v.  Kenrick  (1849),  18 
L.  J.  C.  P.  172.  See  Fowell  v.  Aiken 
(1858),  4  K.  &  J.  343. 

C. 


[n)  Williams  v.  Maggett  (1877),  46 
L.  J.  Ch.  849  ;  37  L.  T.  N.  S.  96. 
And  see  Taylor  v.  Mostyn  (1886),  33 
C.  D.  226;  55  L.  J.  Ch.  893;  55 
L.  T.  651. 

(o)  Bulli  Coal  Mining  Co.  v.  Osborne^ 
[1899]  A.  C.  351  ;  80L.  T.  430. 

[p)  Per  Bacon,  V.-C,  ini^tf 
Merthyr  Collieries  Co.  (1872),  15  Eq. 
46,  47. 
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trade,  not  by  any  artificial  mode  of  guessing  at  it ;  but  the 
books  whicli  the  trespasser  must  have  kept  will  show  how 
much  money  he  spent  in  severing  the  coal,  and  how  much 
money  he  spent  in  bringing  it  to  the  pit's  mouth,  wages, 
or  whatever  else  it  was  "  (79). 

In  applying  the  harsher  rule  the  principle  is  of  course  the 
same,  but  limited  to  the  actual  cost  of  bringing  the  coal  to 
the  pit's  mouth. 

Interest.  The  Court  may,  in  an  action  for  account,  allow  interest  at 

4  per  cent,  on  the  amount  of  the  damages,  if  interest  be 

claimed  before  or  at  the  hearing,  but  the  Court  will  not 

order  it  long  after  the  date  of  the  judgment  (q). 

Damages  for  "Whether  the  unauthorised  user  of  a  roadway  has  been 
■wayleave.  .  .  . 

done  innocently,  or  wilfully  and  fraudulently,  damages  will 

be  given  in  the  nature  of  wayleave  rent  (r),  and  when  there 
is  a  reasonable  customary  rate  of  charge  for  wayleave  in  the 
locality  the  Court  takes  that  as  furnishing  a  convenient 
measure  of  damages  (s) . 

This  is  on  the  principle  that  the  law  never  allows  a  man  to 
make  a  profit  by  his  own  wrong,  and  that  where  one  person 
has,  without  leave  of  another,  been  using  that  other's  land 
for  his  ow^n  purposes,  he  ought  to  pay  for  such  user.  Other- 
wise, the  plaintiff  might  possibly  not  be  able  to  prove  damage 
at  all  (?^). 

Trespass  hj        The  same  principle  of  profit  to  the  wrongdoer  rather  than 
tipping".         detriment  to  the  landowner  applies  where  land  is  used,  with- 
out authority,  for  Tqjj^inO  purjooses  {u). 

If  the  trespasser  negotiates  for  the  acquisition  of  the  coal- 
field in  which  he  has  been  working  without  authority,  it  is 
his  duty  to  disclose  the  fact  to  the  owner.  Otherwise,  the 
Court  will  not  specifically  enforce  an  agreement  for  sale  of 
the  mineral  area  in  question  (r).  "He  who  comes  into 
equity  must  come  with  clean  hands." 


{p)  United  Merthyr  Collieries  Co. 
(1872),  15  Eq.  46. 

[q)  Fhillips  V.  Homfray  (1890),  44 
C.  D.  694  ;  [1892]  1  Ch.  465  ;  61 
L.  J.  Ch.  200. 

(r)  FhillipsY.  Homfray  (1871),  L.  E. 
6  Ch.  770. 

(s)  Jegon  v.  Vivian  (1871),  6  Ch, 


742  ;  per  Rigby,  L.  J.,  in  Whitwham 
V.  Westminster  Brymho  Coal  Co., 
[1896]  2  Ch.  538,  543. 

{t)  Per  Lindley,  L.  J.,  in  Whitwham 
V.  Westminster  Brymho  Coal  Co.  ^  above. 

{u)  WhitivhamY.  Westminster  Brymho 
Coal  Co.,  above  (interest  at  4  percent, 
from  date  of  judgment  was  given). 


Teespass  or  Working  out  of  Bounds. 


483 


Where  the  wrongful  working   or  user  has  been  un-  Statute  of 
intentional,  or  under  bond  fide  belief  of  right,  or  otherwise  ^^^j^-^^  ^^^^ 
unattended  with  fraud,  not  more  than  six  years'  damages  can  time  must 
be  recovered  {x) ;  but  the  Court,  in  order  to  make  the  wrong-  brcom-^°^ 
doer  strictly  prove  the  dates  of  his  workings,  niay  order  that,  fenced  ? 
in  ascertaining  the  amount  of  coal  worked,  all  that  has  been 
worked  shall  be  deemed  to  have  been  worked  within  six 
years  before  action  unless  the  wrongdoer  proves  the  contrary 
as  to  some  part  thereof  (?/).    Where,  however,  the  wrongful 
working  or  user  has  been  furtive  or  fraudulent  the  Statute  of 
Limitations  has  no  application ;  and  (provided  there  be  no 
laches  or  excessive  delay  on  the  part  of  the  plaintiff)  the 
Court  will  give  damages,  and  direct  the  account  to  be  carried 
back,  for  a  longer  period  than  six  years,  even  though  the 
wrongdoer  is  not  proved  to  have  taken  active  measures  to 
prevent  detection  (z). 

The  Court,  however,  will  not  aid  stale  demands,  and  will 
not  enforce  a  claim  unless  an  action  is  brought  within  six 
years  after  knowledge  or  reasonable  means  of  knowledge  was 
possessed  by  the  plaintitf  (s) . 

Underground  trespass  is  not  necessarily  fraudulent  for  the 
purposes  of  the  Statute  of  Limitations.  It  may  be  com- 
mitted in  good  faith  without  any  sinister  intention  {a) . 

The  maxim  "  Actio  personalis  moritur  cum  persona  "  does  Wrongdoer 
not  apply  to  an  action  for  the  wrongful  abstraction  of 
minerals,  for,  the  action,  though  arising  out  of  a  wrongful 
act,  is  in  substance  brought  to  recover  property  or  its  proceeds 
or  value.  But  the  maxim  does  apply  where  the  claim  is 
really  based  on  tort,  such  as  using  a  roadway  without  lawful 
authority,  or  is  for  injury  to  the  mines  or  surface  consequent 
upon  the  deceased's  workings  (6).  But  where  the  trespass 
has  been  committed  within  six  calendar  months  before  the 
death  of  the  deceased  wrongdoer,  an  action  can  be  brought 

{x)  Stat.  21  Jac,  1,  c.  16,  s.  3;  (z)  Bulli  Coal  Mining  Co.  Osborne, 

Hunter  v.  Gibbons  (1856),  1  H.  &  N.  [1899]  A.  C.  351 ;  80  L.  T.  430. 

459 ;  26  L.  J.  Ex.  1  ;  Ashton  v.  {a)    lb.    disapproving    of  Eccl. 

Stock  (1877),   L.  R.  6  C.  D.  719;  Commrs.  for  England  y.  N.  E.  Railwcnj 

Astley  Colliery  Co.  v.  Tyldeslcy  Col-  (1877),  4  C.  D.  845;  47  L.  J.  Ch. 

liery  Co.  (1899),  68  L.  J.  Q.  B.  252  ;  20  ;  36  L.  T.  174. 

80  L.  T.  116.  [b)  Phillips  Y.  Homfray  (1883),  52 

(y)  Trotter  v.  Jfaclean  (1879),  13  L.  J.  Ch.  403,  833  ;  49  L.  T.  5  ; 

C.  D.  574  ;  49  L.  J.  Ch.  256.  Chapman  v.  Day  (1883),  49  L.  T.  436. 
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against  his  executors  or  administrators,  within  six  calendar 
months  after  they  have  undertaken  the  administration  (c). 


Nuisance 
described. 


Injury  to 
health  need 
not  be  shown. 


What  will 
not  justify  a 
nuisance. 


(7.)  Nuisance. 

While  a  man  can  do  what  he  pleases  with  his  own  property, 
this  is  qualified  by  the  rule,  Sic  utcre  tuo  ut  alienum  non 
Icedas  (So  use  your  own  property  as  not  to  injure  the  rights  of 
another)  {d). 

An  actionable  nuisance  is  committed  when  there  is  the 
continuous  doing  of  something  which  interferes  with  another's 
health  or  comfort  in  the  occupation  of  his  property.  In 
determining  what  is  a  nuisance  the  nature  of  the  locality,  and 
every  other  fact  in  the  case,  must  be  taken  into  consideration. 

It  is  not  essential  to  show  that  the  things  complained  of, 
such  as  smoke,  vapour,  and  floating  substances,  noxiously 
affect  vegetable  life  or  human  or  animal  health ;  it  is 
sufficient  to  show  that  there  is  an  inconvenience  {c)  materially 
interfering  with  the  ordinary  physical  comfort  of  human 
existence,  not  merely  according  to  elegant  or  dainty  modes 
and  habits  of  living,  but  according  to  plain,  sober,  and 
simple  notions  among  English  people  (/) . 

It  is  no  answer  to  prove  that  the  place  is  convenient  to  the 
colliery  owner,  while  only  using  his  own  soil  in  a  manner  at 
once  common  and  useful ;  for,  "  it  may  be  one  of  the  most 
convenient  things  in  the  world  for  the  owner  of  a  mine  to 
manufacture  or  smelt  the  mineral  at  its  brink,  but  there  may 
be  the  rights  of  others  which  make  it  unlawful  for  him  to  do 
so  "  (<7).  A  place  cannot  in  law  be  considered  convenient  or 
suitable  if,  in  fact,  works  are  carried  on  there  so  as  to  occasion 
an  actionable  injury  {Ji), 

It  is  not  an  answer  to  say  that  the  plaintiff  came  to  the 


{c)  3  &  4  Will.  4,  c.  42,  s.  2.  And 
see  Powell  v.  Eees  (1838),  7  A.  &  E. 
426. 

.  [d)  See  Jeffries  v.  Williams  (1850), 
5  Exch.  797  ;  20  L.  J.  Ex.  14. 

{e)  St.  Helens  Smelting  Co.  v.  Tipping 
(1865),  11  H.  L.  C.  642;  35  L.  J. 
Q.  B.  66. 

(/)  Walter  v.  Selfe  (1851),  4  De 
G.  &  Sm.  315  ;  20  L.  J.  Ch.  433 


(brick-burning-  forty*  eight  yards 
away). 

{g)  lb.;  BamfordY.  Ticrnley 
3  B.  &  S.  62  (brick-burning  180 
yards  away). 

{h)  St.  Helens  Smelting  Co.  v.  Tipping 
(1865),  11  H.  L.  C.  642;  35  L.  J. 
Q.  B.  66  ;  Shotts  Iron  Co.  v.  Inglis 
(1882),  L.  R.  7  App.  Cas.  518  (H.  L. 
Sc.)  (ironworks). 
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nuisance  (i),  nor  that  there  are  other  works  in  the  neighbour- 
hood which  contribute  to  the  nuisance  (7),  nor  that  others  do 
not  complain  (k). 

But  the  Court  will  not  give  relief  if  the  inconvenience  is  When 
one  of  mere  delicacy  or  fastidiousness  (j/ ),  and  will  look  at  actionable, 
the  nature  and  value  of  the  property  affected  (A*).    It  does 
not  regard  trifling  and  small  inconveniences,  but  only  injuries 
which  sensibly  diminish  the  comfort,  enjoyment,  or  value  of 
the  property  affected  (/). 

Where  the  nuisance  complained  of  is  principally  with  What  damag-e 
regard  to  property,  the  plaintiff  must  show  that  he  has  ^ovedf 
incurred  actual  and  substantial,  or  "  visible  "  damage,  such 
as  can  be  proved  by  ordinary  witnesses  without  having 
recourse  to  scientific  evidence,  which  only  ought  to  be  re- 
sorted to  in  order  to  explain  the  cause,  and  not  to  establish 
the  fact,  of  the  damage  (m).  The  Court  has  refused  relief 
in  the  case  of  a  mansion-house  and  plantations  surrounded  on 
all  sides  by  old-established  collieries,  with  coke  ovens  working 
within  1,000  yards  from  the  house,  on  the  ground  that  a 
person  living  in  a  mining  district  must  put  up  with  the  con- 
sequence and  concomitants  of  the  mineral  wealth  in  which  he 
is  a  participant,  unless  he  proves  substantial  damage  {jn). 

Every  owner  and  occupier  of  land  or  buildings  has  a  Eights  to  air. 
natural  right  to  the  free,  uninterrupted,  and  unpolluted 
passage  of  air  over  his  property.  The  right  to  have  the  free 
passage  of  air,  or  to  pollute  air,  can  be  acquired  by  grant, 
express  or  implied,  though  not  under  the  Prescription  Act  (n) . 
The  air,  however,  cannot  be  polluted  to  such  an  extent,  or  so 
as  to  interfere  materially  with  the  ordinary  comfort  of  human 
existence,  yet  the  nature  of  the  locality  must  be  taken  into 
account  (0). 

If  chimneys,  coke  ovens,  smelting  or  calcining  works,  or  Acquiescence 

does  not  debar 

(i)  Tipping  v.  8t.  Helens  Co.  (1865),  149  (coke  ovens,  Durham). 
1  Ch.  App.  66.  [n)  Wchb  v.  Bird  (1862),  13  C.  B. 

{j)  TFalter  v.  Selfe,  above.  N.  S.  841 ;  31  L.  J.  C.  P.  335  ;  Bryant 

{k)  Luscombe   v.   Steer  (1867),  15  v.  Lefever  (1879),  4  C.  P.  D.  172; 

W.  R.  1191  ;  17  L.  T.  229  (cottage  48  L.  J.  Q.  B.  380. 
140  yards  away).  (o)  Crump  v.  Lambert  (1867),  3  Eq. 

(/)  St.  Helens  Smelting  Co.  v.  Tip-  409  ;  19  L.  T.  133  ;  Swaine  v.  G.  N. 

ping,  above.  Railway  (1864),  33  L.  J.  Ch.  399. 

(in)  Salvin  v.  North  Braneepeth  Coal  See  Benjamin  v.  Storr  (1874),  9  C.  P. 

Co.  (1874),  9  Ch.  705 ;  44  L.  J.  Ch.  400  ;  43  L.  J.  C.  P.  162. 
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©"bjection  to 
enlargement 
of  the  works. 


Remedies. 


Indictment. 


other  works  likely  to  become  a  nuisance,  are  erected,  and 
subsequently  carried  on,  without  any  objection  being  made, 
the  owners  of  adjoining  estates  who  have  acquiesced  so  long 
as  no  perceptible  injury  has  been  sustained,  are  not  precluded, 
when  injury  arises,  from  objecting  to  the  works  being  ex- 
tended or  enlarged,  or  from  pursuing  their  legal  remedies  for 
damages  ( j;). 

The  remedies  for  nuisance  are  : — 

Abatement,  where  the  circumstances  admit  of  it  {q). 
Damages,  which  is  the  proper  remedy  where  the  injury 
is  merely  of  a  temporary  nature.   Damages  may  be 
assessed  down  to  the  date  of  assessment  (r). 
Injunction  can  also  be  granted  to  restrain  a  nuisance,  or 
a  threatened  nuisance  (.9),  where  damages  will  not 
adequately  compensate. 
The  injury,  actual  or  threatened,  must  be  irreparable  or 
continuous  {t),  and  not  merely  temporary  and  intermittent, 
or  accidental  and  occasional  {u). 

The  Court  will  sometimes  fix  a  minimum  distance  in  which 
the  nuisance- causing  business  shall  not  be  carried  on,  but 
generally  the  injunction  only  restrains  the  defendants  from 
so  carrying  on  their  works  as  to  cause  a  nuisance  {x). 

The  right  to  apply  for  an  injunction  will  be  lost  by  delay, 
or  by  acquiescence,  such  as  standing  by  while  expenditure  is 
incurred  (7/) . 

Even  though  an  employer  may  not  personally  superintend 
the  works,  and  may  have  given  orders  to  his  workmen  to 
avoid  the  mischief,  he  is  nevertheless  liable  to  be  indicted  if 
the  colliery  operations  foul  a  river,  or  otherwise  cause  a 
nuisance  to  the  public  (s). 


{p)  JBanJcartY.  Houghton  (1859),  27 
Beav.  425  ;  28  L.  J.  Ch.  473  ;  Crump 
V.  Lambert  (1868),  19  L.  T.  133  ; 
affirming  3  Eq.  409. 

[q)  See  Lane  v.  Capsey,  [1891]  3 
Ch.  411  ;  61  L.  J.  Ch.  55 ;  65  L.  T. 
375. 

(r)  Rules  of  Court,  1883,  Ord. 
XXXVI.  r.  58  ;  Luscombe  v.  Steer 
(1867),  15  W.  R.  1191  ;  17  L.  T.  229. 

(s)  Walter  v.  Selfe  (1851),  4  De  G-. 
&  Sm.  315  ;  20  L.  J.  Ch.  433;  Chester 
V.  Smelting  Corp.,  [1901]  85  L.  T.  67. 

{t)  A.-G.Y.  Sheffield  Gas  Consumers^ 


Co.  (1853),  3  De  G-.  M.  &  G.  304  ; 
22  L.  J.  Ch.  811  (gas  pipes  in  high- 
ways) . 

(w)  Pennington  v.  Brinsop  Hall  Co. 
(1877),  5  C.  D.  769  ;  46  L.  J.  Ch. 
773  ;  Shotts  Lron  Co.  v.  Inglis  (1882), 
L.  R.  7  App.  Cas.  518  (H.  L.  Sc.). 

{x)  Umfrcville  v.  Johnson  (1875),  10 
Ch.  580;  44  L.  J.  Ch.  752. 

(//)  JFilliams  r.Jersetj  (1841),  1  Cr. 
&  Ph.  91 ;  10  L.  J.  Ch.  149  ;  5  Jur. 
426. 

{z)  R.  V.  Stephens  (1866),  L.  R.  1 
Q.  B.  702  ;  35  L.  J.  Q.  B.  251. 
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As  regards  interference  with  the  actual  enjoyment  of  pro-  Who  may 
perty,  only  the  tenant  in  possession  can  sue  ;  but  the  landlord 
or  reversioner  can  sue  if  the  injury  affects  his  estate,  such  as 
permanently  depreciating  the  property,  or  the  setting  up  an 
adverse  claim  of  right.  The  reversioner,  however,  cannot  sue 
for  a  nuisance  which  is  of  a  temporary  nature,  such  as  noise 
and  smoke,  even  though  it  drives  away  his  tenants,  or  has 
resulted  in  the  property  having  to  be  let  at  a  reduced  rent. 
He  must  show  that  the  injury  is  of  a  permanent  character  [a). 

The  person  who  creates  or  continues  a  nuisance  is  liable  Who  liable  to 
to  be  sued ;  as  is  an  occupier  who  (while  not  parting  with 
the  possession)  licenses  the  doing,  on  his  land,  of  something 
by  which  a  nuisance  is  created  {h).  A  landlord,  as  well  as  the 
tenant,  will  be  liable  for  a  nuisance,  from  smoke  and  nuisance 
from  blasting,  where  he  lets  property  for  the  very  purpose 
and  object  of  being  worked  in  such  a  way  that  the  acts 
complained  of  are  the  necessary  consequence  (c).  But  the 
owner  is  not  personally  liable,  if  he  grants  a  lease  or  irrevocable 
licence,  as  in  this  case  he  no  longer  has  control  over  the  user 
of  the  land  {h). 

The  Public  Health  Act,  1875  {d),  enacts  that  "nothing  in  ^^^^^l^^^^^^ 
this  Act  shall  be  construed  to  extend  to  mines  of  different  not  to  inter- 
description  so  as  to  interfere  with  or  to  obstruct  the  efficient  ^Q^^gof 
working  of,  the  same,  nor  to  the  smelting  of  ores  and  mine-  mines  and 
rals  " ;  but  this  does  not  relieve  persons  from  liability  for  a 
public  nuisance  in  a  suit  brought  by  the  Attorney- Greneral  for 
its  abatement,  nor  from  their  ordinary  common  law  liability 
to  a  local  authority  or  other  owner  whose  property  is  in- 
juriously affected  by  it  (e). 

Collieries  are  within  the  general  provisions  of  the  Public 
Health  Act,  provided  that  the  efficient  working  of  the  same 
be  not  interfered  with.  The  exception  only  goes  to  that 
extent  (/) . 

(a)  Simjyson  v.  Savage   (1856),    1         {d)  Sect.  334. 
C.  B.  N.  S.  347  ;  26  L.  J.  C.  P.  50  t  noono^-o 

(smoke) ;  3£umford  v.  Oxford  Railway      ,  (^')  ^r?'  ^-J^'^Jf-  ^^^^^^  ? 
1856),  1  H.  &  N.  34;  25  L.  J.  Ex!      100  '   6o  L.  T.  162.     As  to  this 
265  (noise  by  hammering).  «f  |f  ^  ^'J'f^  r^''i 


{b)  White  V.  Jameson  (1874),  18  Eq. 


(1881),  8  Q.  B.  D.  86;  51  L.  J. 


303  ;  38  J.  P.  694  (brick  burning).  H.  a.  i-^i. 

(c)  7/«ms  V. (1876),  45  L.J.  (/)  Patterson  v.  Chamber  Colliery 

Q.  B.  545  ;  35  L.  T.  240  (blasting  Co.  (1892),  2  T.  L.  R.  278  ;  56  J.  P. 

and  smoke  ;  lime  quarry  and  kilns).  200  (smoke  nuisance). 
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CHAPTEE  VI. 

STATUTORY  REGULATION  OF  MINES,  ETC. 
— ♦ — 

(1.)  The  Coal  Mines  Regulation  Acts. 

THE  COAL  MINES  EEQULATION  ACT,  1887 
(50  &  51  YicT.  c.  58)  * 

An  Act  io  consolidate  ivitli  amendments  the  Coal  Mines 
Acts,  1872  a7id  1886,  and  the  Stratified  Ironstone 
Mines  i^Gunpoivder)  Act,  1881. 

[16th  September,  1887.] 

Whereas  it  is  expedient  to  repeal  and  re-enact  with  amend- 
ments the  Coal  Mines  Acts,  1872  and  1886,  and  the  Stratified 
Ironstone  Mines  (Grunpowder)  Act,  1881 : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

Short  title.         1.  This  Act  may  be  cited  as  the  Coal  Mines  Eegulation 
Act,  1887. 

Commence-        2.  This  Act  shall  not  come  into  operation  until  1st  January, 
ment  of  Act.    xggg^  which  date  is  in  this  Act  referred  to  as  the  commence- 
ment of  this  Act. 

Application  3.  This  Act  shall  apply  to  mines  of  coal,  mines  of  stratified 
of  Act.  ironstone,  mines  of  shale,  and  mines  of  fire-clay ;  and  in  this 

Act,  unless  the  context  otherwise  requires,  the  word  "  mine  " 

means  a  mine  to  which  this  Act  applies. 

See  sects.  71  and  75  as  to  wliat  is  a  mine,  and  sect.  19  as  to  separate 
parts  of  a  mine  being  deemed  separate  mines. 


*  For  definition  of  words  in  italics  in  the  text,  see  sect.  75,  p.  5i5,post. 
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Part  I. 

Employment  of  Boys,  Girls,  and  Women. 

4.  No  hoy  under  the  age  of  [13]  years,*  and  no  girl  or  Employment 
iconiau  of  any  age,  shall  be  employed  in,  or  allowed  to  be  below  ground 
for  the  purpose  of  employment  in,  any  mine  below  ground.      13  and^  ^^^^^ 

5.  A  hoy  of  or  above  the  age  of  12  years  shall  not  be  -v^omen  pro- 
employed  in  or  allowed  to  be  for  the  purpose  of  employment  hibited. 

in  any  mine  below  ground  for  more  than  fifty-four  hours  in  Hours  of 
any  one  week,  nor  more  than  ten  hours  in  any  one  day,  nor  ^^J^^^f 
otherwise  than  in  accordance  with  the  regulations  hereinafter  12  below 
contained  with  respect  to  the  employment  of  boys  in  a  mine  ground, 
below  ground. 

6.  With  respect  to  the  employment  of  hoys  in  a  mine  below  Regulations 
ground,  the  following  regulations  shall  have  effect ;  that  is  as  to  employ- 
to  say,  ^Xw°* 

(1)  There  shall  be  allowed  an  interval  of  not  less  than  ground. 

eight  hours  between  the  period  of  employment  on 
Friday  and  the  period  of  employment  on  the  following 
Saturday,  and  in  other  cases  of  not  less  than  twelve 
hours  between  each  period  of  employment : 

(2)  The  period  of  each  employment  shall  be  deemed  to 
begin  at  the  time  of  leaving  the  surface,  and  to  end  at 
the  time  of  returning  to  the  surface  : 

(3)  A  week  shall  be  deemed  to  begin  at  midnight  on 
Saturday  night  and  to  end  at  midnight  on  the  suc- 
ceeding Saturday  night. 

7.  With  respect  to  hoys,  girls,  and  icomen  employed  above  Employment 
firround,  in  connection  with  any  mine,  the  f oUowine:  provisions 

S    n  1  rc    i.  and  women 

shall  have  enect :  oho^e 

(1)  No  hoy  or  girl  under  the  age  of  12  years  shall  be  so  ^'^^^^^^ 
employed  : 

(2)  No  boy  or  girl  under  the  age  of  13  years  shall  be  so 
employed — 

(a)  for  more  than  six  days  in  any  one  week  ;  or 

(b)  if  employed  for  more  than  three  days  in  any 
one  week,  for  more  than  six  hours  in  any  one  day ;  or 

(c)  in  any  other  case  for  more  than  ten  hours  in 
any  one  day  : 


*  Before  the  Mines  (Prohibition  1900  (63  &  64  Vict.  c.  21),  the  age 
of  Child  Labour  Underground)  Act,     was  twelve. 
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(3)  No  hoy  or  girl  of  or  above  the  age  of  13  years  and  no 
n-oman  shall  be  so  employed  for  more  than  fifty-four 
hours  in  any  one  week,  or  more  than  ton  hours  in  any 
one  day  : 

(4)  No  hoy^  girl,  or  icoman  shall  be  so  employed  between 
the  hours  of  nine  at  night  and  five  on  the  following 
morning,  nor  on  Sunday,  nor  after  two  o'clock  on 
Saturday  afternoon  : 

(5)  There  shall  be  allowed  an  interval  of  not  less  than 
eight  hours  between  the  termination  of  employment 
on  Friday  and  the  commencement  of  employment  on 
the  following  Saturday,  and,  in  other  cases,  of  not  less 
than  twelve  hours  between  the  termination  of  employ- 
ment on  one  day,  and  the  commencement  of  the  next 
em]3loyment : 

(6)  A  week  shall  be  deemed  to  begin  at  midnight  on 
Saturday  night  and  to  end  at  midnight  on  the  suc- 
ceeding Saturday  night : 

(7)  No  boy,  girl,  or  woman  shall  be  employed  continuously 
for  more  than  five  hours,  without  an  interval  of  at 
least  half  an  hour  for  a  meal,  nor  for  more  than  eight 
hours  on  any  one  day,  without  an  interval  or  intervals 
for  meals  amounting  altogether  to  not  less  than  one 
hour  and  a  half  ; 

(8)  No  hoy,  girl,  or  icoman  shall  be  employed  in  moving 
railway  waggons. 

The  provisions  of  this  section  as  to  the  employment  of 
hoys,  girls,  and  women  after  two  o'clock  on  Saturday  afternoon, 
shall  not  apply  in  the  case  of  any  mine  in  Ireland,  so  long  as 
it  is  exempted  (a)  by  order  of  a  Secretary  of  State. 

(rt)  See  sects.  72,  79  and  84.  Orders  of  exemption  granted  by  the 
Secretary  of  State  under  sect.  17  of  the  repealed  Coal  Mines  Eegula- 
tion  Act,  1872,  before  1st  January,  1888,  are  kept  in  force  by  sects.  79 
and  84  of  the  1887  Act,  unless  the  orders  shall  have  been  revoked  or 
altered  pursuant  to  sect.  72.  Dickinson  v.  Handsley,  6th  March,  1889, 
60  L.  T.  567 ;  53  J.  P.  676. 


Register  to 
be  kept  of 
boys,  girls, 
and  tvomen 
employed. 


8. — (1.)  The  owner,  agent  or  manager  of  every  mine  shall 
keep  in  the  office  at  the  jnine  a  register,  and  shall  cause  to  be 
entered  in  that  register,  in  such  form  as  the  Secretary  of 
State  may  from  time  to  time  prescribe  or  sanction,  the  name, 
age,  residence,  and  date  of  first  employment  of  all  hoys 
employed  in  the  mine  below  ground,  and  of  all  hoys,  girls,  and 
women  employed  above  ground  in  connection  with  the  mine ; 
and  shall  on  request  produce  the  register  to  any  inspector 
under  this  Act  [see  secL  39],  and  to  any  officer  of  a  school 
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board  or  scliool  attendance  committee  in  tlie  district  in  which 
the  mine  is  situate,  at  the  mine  at  all  reasonable  times,  and 
shall  allow  any  such  inspector  or  officer  to  inspect  and  copy 
the  same. 

(2.)  The  immediate  employer  of  every  hoij^  other  than  the 
Oicner,  agent  or  manager  of  the  mine,  before  he  causes  the  hoy 
to  be  below  ground  in  any  mine,  shall  report  to  the  manager 
of  the  mine  or  to  some  person  appointed  by  that  manager, 
that  he  is  about  to  employ  the  boy  in  the  mine.    \_See  sect.  33.] 

9.  If  any  person  contravenes  or  fails  to  comply  with,  or  Penalty  for 
permits  [b)  any  person  to  contravene  or  fail  to  comply  with,  employment 
any  provision  of  this  Act  with  respect  to  the  employment  of  coi^rrvention 
boijs,  girls,  or  tcomen,  or  to  the  register  of  hoys,  girls,  and  of  Act. 
teamen,  or  to  reporting  the  intended  employment  of  hoys,  he 
shall  be  guilty  of  an  offence  against  this  Act ;  and  in  the 
event  of  any  such  contravention  or  non-compliance  by  any 
person  whomsoever,  the  owner,  agent  and  manager  of  the 
mine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means,  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  pro- 
visions of  this  Act,  to  prevent  the  contravention  or  non-com- 
pliance.   [Also  see  sect.  64.] 

(&)  In  a  case  under  5  &  6  Yict.  c.  99,  ss.  8  and  13,  it  was  held  that  a 
contractor  for  working  a  mine  was  not  liable  for  allowing  "  a  breach 
of  the  Act,  unless  knowledge  or  acquiescence  was  proved.  R.  v. 
Handley,  27  Jan.  1864,  9  L.  T.  827. 


10. — (1.)  After  a  request  in  writing  by  the  principal  Payment  of 
teacher  of  a  public  elementary  school  which  is  attended  by  school  fees 
any  hoy  or  girl  employed  in  or  in  connection  with  a  mine,  the 
person  who  pays  the  wages  of  the  hoy  or  girl  shall,  as  long  as 
he  employs  the  hoy  or  girl,  pay  to  the  principal  teacher  of  that 
school,  for  every  week  that  the  hoy  or  girl  attends  the  school, 
the  weekly  sum  specified  in  the  application,  not  exceeding 
twopence  per  week,  and  not  exceeding  one-twelfth  part  of  the 
wages  of  the  hoy  or  girl,  and  may  deduct  the  sum  so  paid  by 
him  from  the  wages  payable  for  the  services  of  the  hoy  or 
girl. 

(2.)  If  any  person  after  such  application  refuses  to  pay  on 
demand  any  sum  that  becomes  due  as  aforesaid,  he  shall  be 
liable  to  a  penalty  not  exceeding  ten  shillings.* 


*  Also  see  sect.  7  of  the  Elemen-  Vict.  c.  75)  and  1891  (51  &  55  Vict, 
tary  Education  Acts,  1870  (33  &  34     c.  56). 
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Waffes. 

11.  — (1.)  No  wages  shall  be  paid  to  any  person  employed 
in  or  about  any  juine,  at  or  within  any  public  house,  beer  shop, 
or  place  for  the  sale  of  any  spirits,  beer,  wine,  cyder  or  other 
spirituous  or  fermented  liquor,  or  other  house  of  entertain- 
ment, or  any  office,  garden,  or  place  belonging  or  contiguous 
thereto,  or  occupied  therewith.* 

(2.)  Every  person  who  contravenes,  or  fails  to  comply  with, 
or  permits  any  person  to  contravene  or  fail  to  comply  with, 
this  section  shall  be  guilty  of  an  offence  against  this  Act ; 
and  in  the  event  of  any  such  contravention  or  non-compliance 
by  any  person  whomsoever,  the  owner,  agent  and  manager  of 
the  7nine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  pro- 
visions of  this  section  to  prevent  the  contravention  or  non- 
comjoliance. 

12.  — (1.)  Where  the  amount  of  wages  paid  to  any  of  the 
persons  employed  in  a  mine  depends  on  the  amount  of  mineral 
gotten  (c)  by  them,  those  persons  shall  be  paid  according  to 
the  actual  weight  gotten  by  them  of  the  mineral  contracted  to 
be  gotten,  and  the  mineral  gotten  by  them  shall  be  truly 
weighed  at  a  place  as  near  to  the  pit  mouth  as  is  reasonably 
practicable. 

Measurement  (c)  Wlien  wages  are  paid  at  an  agreed  rate  for  every  excavated 
per  yaid.  lineal  yard  of  a  specified  thickness,  rising  or  falling  an  agreed  sum  per 
yard  for  every  inch  above  or  below  that  thickness,  no  difference  being 
made  whether  there  be  coal  or  not  in  the  material  excavated,  then  the 
wages  do  not  "depend  on  the  amount  of  mineral  gotten,"  and  this 
section  does  not  apply,  even  though  coal  may  constitute  94  per  cent,  of 
the  material  excavated.  Humble  v.  Humphreys  (1901),  85  L.  T.  563; 
and  see  sub-s.  7,  p.  496,  jpost. 
Small  coal.  Small  coal  or  *'  slack  "  is  mineral  gotten,  and  not  "  a  substance  other 
than  the  mineral  contracted  to  be  gotten,"  and  cannot  lawfully  be 
deducted  from  the  weight  for  which  the  workman  is  to  be  paid.  Such 
a  deduction  cannot  be  legalised  by  an  agreement  that  the  workman  is 
only  to  be  paid  for  coal  other  than  slack  which  has  passed  through  a 
screen,  or  for  large  coal  only.  Neiherseal  Colliery  Co.,  Limited  v. 
Bourne  (3  June,  1889),  14  A.  C.  228  ;  59  L.  J.  Q.  B.  66 ;  61  L.  T.  125 ; 
54  J.  P.  84  ;  decided  on  sect.  17  of  Coal  Mines  Eegulation  Act,  1872. 

The  miner  may  by  action  recover  the  value  of  deductions  improperly 
made.    Brace  v.  Ahercarn  Colliery  Co.  (9  July,  1891),  L.  E.  [1891] 


Prohibition 
of  payment 
of  wages  at 
public- 
houses,  &c. 


Payment  of 
persons  em- 
ployed in 
mines  by 
weight. 


*  Also  see  the  provisions  of  the  Truck  Acts,  1831 — 96,  p.  643,  post. 
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2  Q.  B.  699 ;  60  L.  J.  Q.  B.  706 ;  65  L.  T.  694 ;  40  W.  K.  3  ;  56  J.  P. 

20  ;  decided  on  sect.  12  of  the  1887  Act,  above. 

"  Amount  gotten  "  means  the  amount  of  stuff  sent  up,  whatever  is  Amount 
in  the  tub,  including  dirt  and  other  substances.    The  "deductions"  gotten, 
are  to  be  made  in  respect  of  the  weight  of  something  which  is  not  Deductions, 
mineral  from  the  weight  of  that  which  is  sent  up  in  the  tub.  Per 
Esher,  M.  E.,  in  Kearney  y.  Whitehaven  Colliery  Co.  (19  April,  1893), 
[1893]  1  Q.  B.  D.  700;  62  L.  J.  M.  C.  129 ;  68  L.  T.  690;  41  W.  E. 
594  ;  57  J.  P.  645. 

An  average  may  be  taken  of  the  amount  of  dirt  without  weighing  all  Averaging, 
the  tubs,  and  a  special  fixed  weight  (say  56  lbs.)  deducted  from  each 
corf  or  hutch.    Per  Smith,  L.  J.,  Ih. ;  Moivatt  v.  Ronaldson,  13  July, 
1894,  31  Scottish  L.  E.  896  (Orbiston  Colliery,  Lanark). 

The  only  allowable  deductions  are  in  respect  of  the  lueight  of  "stones  Deductions 
and  substances  other  than  the  mineral  contracted  to  be  gotten  "  ;  it  is  ^^'^  from 
not  lawful  to  make  from  tuages  a  deduction  for  dirt  sent  up  with  ^^o-es' 
mineral  gotten :  the  permitted  deductions  cannot  be  made  unless  the 
statutory  provisions  as  to  weighing,  &c.  are  complied  with.  Kearney 
V.  Whitehaven  Colliery  Co.,  above. 

It  would  appear  that  an  owner  must  either  forbid  his  men  to  send  Improper 
up  small  coal  at  all,  or  pay  for  it  the  full  price  as  if  it  were  large  coal,  filling. 
Brace  Y.  Abercarn  Colliery  Co.,  above;  and  see  Official  Paper,  C.  8048  of 
1896,  issued  by  Home  Office. 

Ji  the  men  are  forbidden  to  send  up  small  coal,  it  may  be  treated  as 
improper  filling,  and  in  this  case  it  seems  that  the  men  get  nothing  for 
it.  Netherseal  Colliery  Co.  v.  Bourne,  above,  14  A.  C.  at  -p.  246 ; 
Kearney  v.  Whitehaven  Colliery  Co.,  [1893]  1  Q.  B.  at  pp.  708,  709. 

The  owners  may  fix  a  maximum  amount  of  coal  for  each  corf  or 
hutch,  and  pay  nothing  for  coal  sent  up  above  that  weight,  even 
though  the  overloading  be  done  inadvertently  and  in  good  faith. 
Hastie  v.  Atkinson  (13  July,  1894),  31  Scottish  L.  E.  892;  Official 
Paper,  C.  8048  of  1896  (Fairhill  Colliery,  Lanark). 

Irrespective  of  the  decided  cases,  it  is  legal  to  agree  that,  say,  only 
Is.  6d.  will  be  given  for  coal  containing  more  than  10  lbs.  of  dirt  in  the 
corf  or  hutch.  Ih. 

It  is  possible  to  frame  an  agreement  in  such  a  way  that  reasonable 
deductions  from  wages  may  be  made  without  breaking  the  law.  * 

Provided  that  nothing  in  this  section  shall  preclude  the  Deductions. 
owner y  agent,  or  manager  of  the  mine  from  agreeing  with  the 
persons  employed  in  the  mine  that  deductions  {c)  shall  be  made 
in  respect  of  stones  or  substances  other  than  the  mineral 


*  All  the  foregoing  cases  as  to 
check  weighing  and  deductions  are 
set  out  and  explained  in  Official 
Paper,  C.  8048  of  1896,  obtainable 


for  10|c?.  from  Eyre  &  Spottiswoode, 
East  Harding  Street,  Eleet  Street, 
London,  E.G. 
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contracted  to  be  gotten,  wliicli  sliall  be  sent  out  of  the  mine 
with  the  mineral  contracted  to  be  gotten,  or  in  respect  of  any 
tubs,  baskets,  or  hutches  being  improperly  filled  in  those 
cases  where  they  are  filled  by  the  getter  of  the  mineral  or  his 
drawer,  or  by  the  person  immediately  employed  by  him; 
such  deductions  being  determined  in  such  special  mode  as 
may  be  agreed  upon  between  the  oimcr^  agent,  or  manager  of 
the  mine  on  the  one  hand,  and  the  persons  employed  in  the 
mine  on  the  other,  or  by  some  person  appointed  in  that  behalf 
by  the  oivner,  agent,  or  manager,  or  (if  any  check  weigher  is 
stationed  for  this  purpose  as  hereinafter  mentioned),  by  such 
person  and  such  check  weigher,  or  in  case  of  difference  by  a 
third  person  to  be  mutually  agreed  on  by  the  owner,  agent,  or 
manager  of  the  mine  on  the  one  hand,  and  the  persons 
employed  in  the  mine  on  the  other,  or  in  default  of  agree- 
ment appointed  by  a  chairman  of  a  court  of  quarter  sessions 
within  the  jurisdiction  of  which  any  shaft  of  the  inine  is 
situate. 

(2.)  If  any  person  contravenes  or  fails  to  comply  with,  or 
permits  any  person  to  contravene  or  fail  to  comply  with,  this 
section,  he  shall  be  guilty  of  an  offence  against  this  Act ;  and 
in  the  event  of  any  such  contravention  or  non-compliance 
by  any  person  whomsoever,  the  owner,  agent,  and  manager  of 
the  mine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  provi- 
sions of  this  section  to  prevent  the  contravention  or  non- 
compliance.   [Also  see  sects.  50  and  59.] 

(3.)  Where  it  is  proved  to  the  satisfaction  of  a  Secretary 
of  State,  in  the  case  of  any  mine  or  class  of  mines  employing 
not  more  than  thirty  persons  underground,  to  be  expedient 
that  the  persons  employed  therein  should,  upon  the  joint 
representation  of  the  owner  or  owners  of  any  such  mi)ie  or 
class  of  mines  and  the  said  persons,  be  paid  by  any  method 
other  than  that  provided  by  this  Act,  such  Secretary  of  State 
may,  if  he  think  fit,  by  order  (d)  allow  the  same,  either  with- 
out conditions,  or  during  the  time  and  on  the  conditions 
specified  in  the  order.    [Also  see  sects.  50  and  59.] 

{d)  Orders  made  before  the  1st  January,  1888,  under  the  repealed 
Act  of  1872  are  specially  preserved  and  kept  in  force  by  sects.  79  and  84, 
unless  they  sliall  have  been  revoked  or  altered  under  sect.  72.  Dickinson 
V.  Handsleij  (6  Marcb,  1889),  60  L.  T.  567  ;  53  J.  P.  676 ;  5  T.  L.  E.  339. 

Appointment  13, — (1.)  The  persons  who  are  employed  in  a  mine,  and  are 

men^and  P^^^^  according  to  the  weight  of  the  mineral  gotten  by  them, 

removal,  niay,  at  their  own  cost,  station  a  person  (in  this  Act  referred 

°^ei^h^r  "  ^  check  weigher  ")  at  each  place  appointed  for  the 
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weigMng  of  the  mineral,  and  at  each  place  appointed  for 
determining  the  deductions  in  order  that  he  may,  on  behalf 
of  the  persons  by  whom  he  is  so  stationed,  take  a  correct 
account  of  the  weight  of  the  mineral,  or  determine  correctly 
the  deductions,  as  the  case  may  be. 

(2.)  A  check  weigher  shall  have  every  facility  afforded  to  Facilities 
him  for  enabling  him  to  fulfil  the  duties  for  which  he  is  to  check 
stationed,  including  facilities  for  examining  and  testing  the  ^^^o^er. 
weighing  machine,  and  checking  the  tareing  of  tubs  and 
trams  where  necessary;  and  if  at  any  mi}ie  proper  facilities 
are  not  afforded  to  a  check  weigher  as  required  by  this  section, 
the  owner,  agent  and  manager  of  the  mine  shall  each  be 
guilty  of  an  offence  against  this  Act,  unless  he  proves  that 
he  had  taken  all  reasonable  means  to  enforce  to  the  best  of 
his  power  the  requirements  of  this  section.    \_Also  see  sects.  50 
and  59.] 

(3.)  A  check  weigher  shall  not  be  authorised  in  any  way  Eestrictions 
to  impede  or  interrupt  the  working  of  the  mine,  or  to  interfere  ^-^j^J^g^ 
with  the  weighing,  or  with  any  of  the  workmen  or  with  the  ° 
management  of  the  mine  (<?)  ;  but  shall  be  authorised  only  to 
take  such  account  or  determine  such  deductions  as  aforesaid, 
and  the  absence  of  a  check  weigher  from  the  place  at  which 
he  is  stationed  shall  not  be  a  reason  for  interrupting  or 
delaying  the  weighing  or  the  determination  of  deductions  at 
such  place  respectively,  but  the  same  shall  be  done  or  made 
by  the  person  appointed  in  that  behalf  by  the  owner,  agent  or 
manager,  unless  the  absent  check  weigher  had  reasonable 
ground  to  suppose  that  the  weighing  or  the  determination  of 
the  deductions,  as  the  case  may  be,  would  not  be  proceeded 
with :  Provided  always,  that  nothing  in  this  section  shall 
prevent  a  check  weigher  giving  to  any  workman  an  account 
of  the  mineral  gotten  by  him,  or  information  with  respect  to 
the  weighing,  or  to  the  weighing  machine,  or  the  tareing  of 
the  tubs  or  trams,  or  with  respect  to  the  deductions  or  any 
other  matter  within  the  scope  of  his  duties  as  check  weigher, 
so  always,  nevertheless,  that  the  working  of  the  mine  be  not 
interrupted  or  impeded. 

(4.)  If  the  owner,  agent  or  manager  of  the  mine  desires  the  Removal 
removal  of  a  check  weigher  on  the  ground  that  the  check  ^J^^^^ 
weigher  has  impeded  or  interrupted  the  working  of  the  mine,  ^^^^ 
or  interfered  with  the  weighing,  or  with  any  of  the  workmen, 
or  with  the  management  of  the  mine,  or  has  at  the  mine,  to 
the  detriment  of  the  oivner,  agent  or  manager  done  any- 
thing {c)  beyond   taking  such   account  determining  such 
deductions  or  giving  such  information  as  aforesaid,  he  may 
complain  to  a  court  of  summary  jurisdiction,  who,  if  of 
opinion  that  the  oicner,  agent  or  manager  shows  sufficieut 


496 


Statutory  Regulation  of  Mines,  etc. 


2mmd  facie  ground  for  the  removal  of  the  check  weigher, 
shall  call  on  the  check  weigher  to  show  cause  against  his 
removal. 

{e)  It  was  decided  on  words  less  strong  in  sect.  18  of  the  Coal  Mines 
Eegulation  Act,  1872,  tliat  a  check  weigher  was  liable  to  bo  removed 
after  conviction  for  intimidating  one  of  the  workmen  with  a  view  to 
get  him  to  abstain  from  working,  and  this  notwithstanding  that  the 
intimidation  did  not  cause  any  impediment  to  or  interruption  of  the 
working  of  the  mine,  and  was  not  made  during  working  hours. 
Prentice  v.  Hall  (19  December,  1877),  37  L.  T.  605;  26  W.  E.  237. 

A  check  weigher  has  been  removed  for  posting  up  a  notice  in  the 
lamphouse  requesting  the  men  to  attend  a  federation  raeeting,  as  the 
result  of  which  a  number  of  men  absented  themselves  from  work,  for 
the  purpose  of  attending  the  meeting.  Northwood  Colliery  Co.  v. 
Churchill,  30  January,  1888,  before  Potteries  Stipendiary  at  Ilanley. 

(5.)  On  the  hearing  of  the  case  the  Court  shall  hear  the 
parties,  and,  if  they  think  that  at  the  hearing  sufficient 
ground  is  shown  by  the  oicner^  agent  or  manager  to  justify 
the  removal  of  the  check  weigher,  shall  make  a  summary 
order  for  his  removal,  and  the  check  weigher  shall  thereupon 
be  removed,  but  without  prejudice  to  the  stationing  of 
another  check  weigher  in  his  place.    [^Also  see  sect.  61  (2).] 

(6.)  The  Court  may  in  every  case  make  such  order  as  to 
the  costs  of  the  proceedings  as  the  Court  may  think  just. 

(7.)  If  in  pursuance  of  any  order  of  exemption  made  by 
a  Secretary  of  State,  the  persons  employed  in  a  mine  are  paid 
by  the  measure  or  gauge  of  the  material  gotten  by  them,  the 
provisions  of  this  Act  shall  apply  in  like  manner  as  if  the 
term  "  weighing  "  included  measuring  and  gauging,  and  the 
terms  relating  to  weighing  shall  be  construed  accordingly. 
[_Also  see  sect.  12  (3).] 
Interfering        (8.)  If  the  person  appointed  by  the  oivner,  agent.,  or  manager 
^ith^chej;k     ^0  Weigh  the  mineral  impedes  or  interrupts  the  check  weigher 
e  g  iio-  pro}:fer  discharge  of  his  duties,  or  improperly  interferes 

with  or  alters  the  weighing  machine  or  the  tare  in  order  to 
prevent  a  correct  account  being  taken  of  the  weighing  and 
tareing,  he  shall  be  guilty  of  an  offence  against  this  Act. 
\_And  see  1894  Act,  below.] 

[By  sect.  1  of  the  Coal  Mines  (Check  Weigher)  Act,  1894 
(57  &  58  Yict.  c.  52),  it  is  enacted— 

Interfering  If  the  owner,  agent  or  manager  of  any  mine,  or  any  person 

with  appoint-  employed  by  or  acting  under  the  instructions  of  any  such 

cl^eck^*  o/ry/r'r,  agent  or  manager,  interferes  with  the  appointment  of  a 

weigher.  clieck  weigher,  or  refuses  to  afford  proper  facilities  for  the 
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holding  of  any  meeting  for  the  purpose  of  making  such  ap- 
pointment, in  any  case  in  which  the  persons  entitled  to  make 
the  appointment  do  not  possess,  or  are  unable  to  obtain,  a 
suitable  meeting  place,  or  attempts,  whether  by  threats, 
bribes,  promises,  notice  of  dismissal  or  otherwise  howsoever, 
to  exercise  improper  influence  in  respect  of  such  appointment, 
or  to  induce  the  persons  entitled  to  appoint  a  check  weigher, 
or  any  of  them,  not  to  re-appoint  a  check  weigher  (/)  or  to 
vote  for  or  against  any  particular  person  or  class  of  persons 
in  the  aj)pointment  of  a  check  weigher,  such  oivner,  agent  or 
manager  shall  be  guilty  of  an  offence  against  the  Coal  Mines 
Eegulation  Act,  1887.] 

(/)  As  to  getting  rid  of  a  check  weigher  who  was  appointed  under 
sect.  18  of  the  repealed  Eegulation  Act  of  1872,  see  Whitehead  v. 
Houldsworth  (18  Nov.  1878),  L.  E.  4  Ex.  Div.  13 ;  48  L.  J.  Ex.  254 ; 
39  L.  T.  638.  But  this  case  will  not  have  much  application  in  view  of 
the  above  enactments  of  1887  and  1894. 

Under  sect.  18  of  the  repealed  Act  of  1872  the  check  weigher  had  to 
be  one  of  the  persons  employed  in  one  of  the  mines  belonging  to  the 
colliery  owners,  and  it  was  held  that  the  colliery  owners,  by  dis- 
charging all  their  men  on  one  day,  and  re-engaging  all  but  a  few  on 
the  following  day,  could  legally  terminate  the  appointment  of  a  check 
weigher  who  had  been  appointed  by  the  old  body  of  workmen. 
Whitehead  v.  Houldsworth  (Breckett  Street  Colliery,  near  Leeds) 
(18  Nov.  1878),  L.  E.  4  Ex.  D.  13 ;  48  L.  J.  Ex.  254 ;  39  L.  T.  638 ; 
27  W.  E.  94.    Apparently  this  cannot  be  done  under  the  1894  Act. 


14. —  (1.)  Where  a  check  weigher  has  been  appointed  by  Eemunera- 
the  maiority,  ascertained  by  ballot,  of  the  persons  employed 
in  a  mine  who  are  paid  according  to  the  weight  of  the  ° 
mineral  gotten  by  them,  and  has  acted  as  such,  he  may 
recover  from  any  person  for  the  time  being  employed  at 
such  mine  and  so  paid,  his  proportion  of  the  check  weigher's 
wages  or  recompense,  notwithstanding  that  any  of  the 
persons  by  whom  the  check  weigher  was  appointed  may 
have  left  the  mine  or  others  have  entered  the  same,  since  the 
check  weigher's  appointment,  any  rule  of  law  or  equity  to  tlie 
contrary  notwithstanding. 

(2.)  It  shall  be  lawful  for  the  owner  or  manager  of  any 
mine^  where  the  majority  of  the  before-mentioned  persons, 
ascei-tained  as  aforesaid,  so  agree,  to  retain  the  agreed  con- 
tribution of  the  persons  so  employed  and  paid  as  aforesaid 
for  the  check  weigher,  notwithstanding  the  provisions  of  the 
Acts  relating  to  truck,  and  to  pay  and  account  for  the  same 
to  the  check  weigher.    [^.9  to  Truck  Acts,  see  jy.  643.] 


c. 
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Application  15. — (1.)  The  Weights  and  Measm-es  Act,  1878,  shall 
Vict^  c  49  to  weights,  halances,  scales,  steelyards,  and  weighing 

weio-hts  &c.    i^Ji'Cliines  used  at  any  mine  for  determining  the  wages  payable 
used  in  mines,  to  any  person  employed  in  the  mine  according  to  the  weight 
of  the  mineral  gotten  by  him,  in  like  manner  as  it  applies  to 
weights,  balances,  scales,  steelyards,  and  weighing  machines 
nsed  for  trade. 

(2.)  An  inspector  of  w^eights  and  measures  appointed  under 
the  said  Act  shall,  once  at  least  in  every  six  months,  inspect 
and  examine  in  manner  directed  by  the  said  Act  the  weights, 
balances,  scales,  steelyards,  and  weighing  machines  used,  or  in 
the  possession  of  any  person  for  use,  as  aforesaid  at  any  mine 
within  his  district ;  and  shall  also  make  such  inspection  and 
examination  at  any  other  time  in  any  case  where  he  has 
reasonable  cause  to  believe  that  there  is  in  use  at  the  mine  any 
false  or  unjust  w^eight,  balance,  scale,  steelyard,  or  w^eighing 
machine. 

(3.)  The  inspector  shall  also  inspect  and  examine  the 
measm^es  and  gauges  in  use  at  the  mines  within  his  district ; 
but  nothing  in  this  section  shall  prevent  or  interfere  with  the 
use  of  the  measm^es  or  gauges  ordinarily  used  at  the  mine. 

(4.)  An  inspector  may,  for  the  purposes  of  this  section, 
without  any  authorisation  from  a  justice  of  the  peace, 
exercise  at  or  in  any  mine,  as  respects  all  weights,  measures, 
scales,  balances,  steelyards,  and  weighing  machines  used,  or  in 
the  possession  of  any  person  for  use,  at  or  in  that  ^nine,  all 
such  powers  as  he  could  exercise,  if  authorised  in  wi'iting  by 
a  justice  of  the  peace,  under  section  forty- eight  of  the 
Weights  and  Measures  Act,  1878,  with  respect  to  any  such 
weights,  measures,  scales,  balances,  steelyards,  and  w^eighing 
machines  as  therein  mentioned ;  and  all  the  provisions  of 
that  section,  including  the  liability  to  penalties,  shall  apply  to 
such  inspection. 

(5.)  The  inspector  of  weights  and  measures  shall  not,  in 
fulfilling  the  duties  required  of  him  under  this  section,  im- 
pede or  obstruct  the  working  of  the  mine. 


Single  S/mffs. 

Prohibition  16. — (1.)  After  the  commencement  of  this  Act  the  oicner, 
shaft?^^  ^^f^^^^^f  manager  of  a  mine  shall  not  employ  any  person  in 
the  ijiine,  or  permit  any  person  to  be  in  the  mine,  for  the 
purpose  of  employment  therein,  unless  the  following  con- 
ditions respecting  shafts  or  outlets  are  complied  with,  that 
is  to  say, — 

(a)  There  must  be  at  least  two  shafts  or  outlets,  with 
which  every  seam  for  the  time  being  at  work  in  the 
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7nine  shall  have  a  communication,  so  that  such  shafts  or 
outlets  shall  afford  separate  means  of  ingress  and  egress 
available  to  the  persons  employed  in  every  such  seam, 
whether  the  shafts  or  outlets  belong  to  the  same  mine 
or  to  more  than  one  mine ; 

(b)  Such  shafts  or  outlets  must  not  at  any  point  be  nearer 
to  one  another  than  fifteen  yards  ;  and  there  shall  be 
between  such  two  shafts  or  outlets  a  communication 
not  less  than  four  feet  wide  and  three  feet  high,  and 
in  the  case  of  communications  made  after  the  com- 
mencement of  this  Act  between  shafts  or  outlets,  not 
less  than  four  feet  high. 

(c)  Proper  a23paratus  for  raising  and  lowering  persons  at 

each  such  shaft  or  outlet  shall  be  kept  on  the  works 
belonging  to  the  mine ;  and  such  apparatus,  if  not  in 
actual  use  at  the  shafts  or  outlets,  shall  be  constantly 
available  for  use. 
(2.)  Every  owner,  agent,  and  manager  of  a  mine  who  acts 
in  contravention  of  or  fails  to  comply  with  this  section  shall 
be  guilty  of  an  offence  against  this  Act.    \_AIso  see  sects.  50 
and  59.] 

(3.)  Any  of  [His]  Majesty's  superior  courts,  whether  any 
other  proceedings  have  or  have  not  been  taken,  may,  on  the 
application  of  the  Attorney-General,  prohibit  by  injunction 
the  working  of  any  mine  in  which  any  person  is  employed, 
or  is  permitted  to  be  for  the  purpose  of  employment,  in 
contravention  of  this  section,  and  may  award  such  costs  in 
the  matter  of  the  injunction  as  the  Court  thinks  just ;  but 
this  provision  shall  be  without  prejudice  to  any  other 
remedy  permitted  by  law  for  enforcing  the  provisions  of 
this  Act. 

(4.)  Written  notice  of  the  intention  to  apply  for  such 
injunction  in  respect  of  any  mine  shall  be  given  to  the  owner, 
agent,  or  manager  of  the  mine  not  less  than  ten  days  before 
the  application  is  made.    \_Also  see  sect.  18.] 

17.  No  person  shall  be  precluded  by  any  agreement  from  Agreements 
doing  such  acts  as  may  be  necessary  for  providing  a  second 

shaft  or  outlet  to  a  mine,  where  the  same  is  required  by  this  compliance 
Act,  or  be  liable  under  any  contract  to  any  penalty  or  forfei-  with  Act. 
ture  for  doing  such  acts  as  may  be  necessary  in  order  to 
comply  with  the  provisions  of  this  Act  with  respect  to  shafts 
or  outlets. 

18.  The  foregoing  provisions  of  this  Act  with  respect  to  Exceptions 
shafts  or  outlets  shall  not  apply —  f^o™  P^o- 

(i)  In  the  case  of  a  new  mine  being  opened —  Ihafts!  *° 

(a)  to  any  working  for  the  purpose  of  making  a 
communication  between  two  or  more  shafts;  or 
K  K  2 
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(b)  to  any  working  for  the  purpose  of  searching  for 
or  proving  minerals  ; 
so  long  as  not  more  than  twenty  persons  are  employed  below 
ground,  at  any  one  time,  in  the  whole  of  the  different  seams 
in  connection  with  a  single  shaft  or  outlet:  nor 

(ii)  To  any  proved  mine  so  long  as  it  is  exempted  {g)  by 
order  of  a  Secretary  of  State  on  the  ground  either  — 

(a)  that  the  quantity  of  mineral  proved  is  not  suffi- 
cient to  repay  the  outlay  which  would  be  occasioned 
by  sinking  or  making  a  second  shaft  or  outlet,  or  by 
establishing  communication  with  a  second  shaft  or 
outlet,  in  any  case  where  such  communication  existed 
and  has  become  unavailable  ;  or 

(b)  that  the  workings  in  any  seam  of  the  mine  have 
reached  the  boundary  of  the  property,  or  the  extremity 
of  the  mineral  field,  of  which  that  seam  is  a  part,  and 
that  it  is  expedient  to  work  away  the  pillars  already 
formed  in  course  of  the  ordinary  working,  notwith- 
standing that  one  of  the  shafts  or  outlets  may  be  cut 
off  by  so  working  away  the  pillars  of  that  seam ; 

and  so  long  as  not  more  than  twenty  persons  are  employed 
below  ground,  at  any  one  time,  in  the  whole  of  the  different 
seams  in  connection  with  a  single  shaft  or  outlet ;  nor 

(iii)  To  any  mine — 

(a)  while  a  shaft  is  being  sunk,  or  an  outlet  being 
made ;  or 

(b)  one  of  the  shafts  or  outlets  of  which  has  become, 
by  reason  of  some  accident,  unavailable  for  the  use  of 
the  persons  employed  in  the  tninc ; 

so  long  as  the  7nine  is  exempted  {g)  by  order  of  a  Secretary  of 
State,  and  as  the  conditions  (if  any)  annexed  to  the  order  of 
exemption  are  duly  observed.  The  provision  in  this  Act 
requiring  the  two  shafts  or  outlets  of  a  mine  to  be  separated 
by  a  distance  of  not  less  than  fifteen  yards  shall  not  apply  to 
any  mine  which  is  provided  with  two  shafts  sunk  before 
1st  January,  1865,  but  at  that  time  separated  by  a  distance  of 
less  than  ten  feet,  or  commenced  to  be  sunk  before  the  com- 
mencement of  this  Act  but  separated  by  a  distance  of  more 
than  ten  feet  and  less  than  fifteen  yards. 

The  foregoing  provisions  of  this  Act  as  to  the  dimensions 
of  the  communication  between  two  shafts  or  outlets  shall  not 
a[)ply  to  any  mine  or  class  of  mines  so  long  as  the  same  is 
exempted  (g)  therefrom  by  order  of  a  Secretary  of  State  by 
reason  of  the  thinness  of  the  seams  or  other  exigencies 
affecting  that  mitie  or  class  of  mines,  and  so  long  as  the 
conditions  (if  any)  annexed  to  the  order  of  exemption  are 
duly  observed  (h) . 
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{g)  As  to  exemptions,  see  sects.  72  and  79.  Orders  of  exemption 
made  before  1st  January,  1888,  under  the  repealed  Act  of  1872,  are 
specially  preserved  and  kept  in  force  by  sects.  79  and  84  of  the  1887 
Act,  unless  they  shall  have  been  revoked  or  altered  under  sect.  72. 
Dickinson  v.  Handsleij  (6  March,  1889),  60  L.  T.  567 ;  53  J.  P.  676. 

{Ji)  Where  a  shaft  is  completed,  and  men  are  working  in  it  and  a 
level  is  being  driven  from  it,  the  same  is  a  working  shaft,  although  the 
owners  have  not  begun  to  raise  any  minerals  by  means  of  it.  This 
construction  is  adopted  because  the  object  is  to  protect  workmen. 
Foster  v.  North  Hendre  Co.  (1890),  [1891]  1  Q.  B.  71 ;  60  L.  J.  M.  C. 
6;  63  L.  T.  458;  55  J.  P.  103  (on  Metalliferous  Mines  Act,  1872, 
8.  23  (10) ). 

Division  of  Mine  into  Parts. 

19.  — (I.)  Where  two  or  more  parts  (/)  of  a  mine  are  worked  division  of 
separately,  the  oicner,  agent,  or  manager  of  the  mine  may  give  ^^rtV^**^ 
notice  in  writing  to  that  effect  to  the  inspector  of  the  district, 

and  thereuj^on  each  such  part  shall,  for  all  the  purposes  of 
this  Act,  be  deemed  to  be  a  separate  ?nine. 

{{)  It  was  held  under  the  1872  Act  that  "  part  of  the  mine  "  did  not 
mean  the  neighbourhood  where  gunpowder  would  be  used,  but  such  a 
part  as  could  be  treated  as  a  separate  mine.  Wales  or  Walls  v.  Thomas 
(6  November,  1885),  L.  E.  16  Q.  B.  D.  340;  55  L.  J.  M.  C.  57  ;  55 
L.  T.  400 ;  50  J.  P.  516. 

(2.)  If  a  Secretary  of  State  is  of  opinion  that  the  division 
of  a  mine  in  pursuance  of  this  section  tends  to  lead  to  evasion 
of  the  provisions  of  this  Act,  or  otherwise  to  prevent  the 
carrying  of  this  Act  into  effect,  he  may  object  to  the  division, 
by  notice  served  on  the  owner,  agent,  or  manager  of  the  mine  ; 
and  the  oicner,  agent,  or  manager,  if  he  declines  to  acquiesce 
in  such  objection,  may,  within  twenty  days  after  receipt  of 
the  notice,  send  a  notice  to  the  inspector  of  the  district  stating 
that  he  declines  so  to  acquiesce,  and  thereupon  the  matter 
shall  be  determined  by  arbitration  in  manner  provided  by  this 
Act  [_see  sect.  47]  ;  and  the  date  of  the  receipt  of  the  last- 
mentioned  notice  shall  be  deemed  to  be  the  date  of  the 
reference. 

Certificated  Managers. 

20.  — (1.)  Every  mine  shall  be  under  a  manager,  who  shall  Appointment 
be  responsible  for  the  control,  management,  and  direction  of 

the  mine,  and  the  oicner  or  agoit  of  every  such  mine  shall 
nominate  himself  or  some  other  person  to  be  the  manager  of 
such  mine,  and  shall  send  written  notice  to  the  inspector  of 
the  district  of  the  manager's  name  and  address. 
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(2.)  A  person  shall  not  be  qualined  to  be  a  manager  of  a 
mine  unless  he  is  for  the  time  being  registered  as  the  holder 
of  a  first  class  certificate  nnder  this  Act.    \_See  sod.  23.] 

(3.)  If  any  mine  is  worked  for  more  than  fourteen  days 
without  there  being  such  a  manager  for  the  onine  as  is  re- 
quired by  this  section,  the  oicner  and  agent  of  the  mine  shall 
each  be  liable  to  a  fine  not  exceeding  fifty  pounds,  and  to  a 
further  fine  not  exceeding  ten  pounds  for  every  day  during 
which  the  mine  is  so  worked. 

Provided  that — 

(a)  The  owner  of  the  mine  shall  not  be  liable  to  any  such 
fine  if  he  proves  that  he  had  taken  all  reasonable 
means,  by  the  enforcement  of  this  section,  to  prevent 
the  mine  being  worked  in  contravention  of  this 
section ; 

(b)  If  for  any  reasonable  cause  tliere  is  for  the  time  being 
no  manager  of  a  mine  qualified  as  required  by  this 
section,  the  oicner  or  agent  of  the  mine  may  appoint 
any  competent  person  not  holding  a  certificate  under 
this  Act  to  be  manager,  for  a  period  not  exceeding 
two  months  or  such  longer  period  as  may  elapse  before 
such  person  has  an  opportunity  in  the  district  wherein 
the  mine  is  situate  of  obtaining  by  examination  a 
certificate  under  this  Act,  and  shall  send  to  the  in- 
spector of  the  district  a  written  notice  of  the  manager's 
name  and  address,  and  of  the  reason  for  his  appoint- 
ment; and 

(c)  A  mine  in  which  not  more  than  thirty  persons  are 

employed  below  ground  shall  be  exempt  from  the 
provisions  of  this  section,  unless  the  inspector  of  the 
district,  by  notice  in  writing  served  on  the  oicner  or 
agent  of  the  mine,  requires  that  it  be  under  the  control 
of  a  manager. 

Daily  super-  21. — (1.)  In  &YQrj  mine  required  by  this  Act  to  be  under 
vision  of  mine  the  control  of  a  certificated  manager,  daily  {k)  personal 
or  under?^^  Supervision  shall  be  exercised  either  by  the  manager,  or  by  an 
manager.  under-manager  nominated  in  writing  by  the  oicner  or  agent 
of  the  mine. 

{h)  It  is  the  duty  of  the  certificated  manager  to  be  in  the  mine  day 
by  day  to  supervise  it ;  if  he  is  away  then  some  other  certificated 
manager  should  fill  his  place.  Evans  v.  Small  (1  December,  1885), 
2  T.  L.  E.  139.  It  has  been  held  that  owners  can  dismiss  a  manager 
who  absents  himself  without  leave,  even  during  holidays.  Plant  v. 
Cheadle  Valley  Coal  and  Iron  Co.,  29  Nov.  1882;  Colliery  Guardian, 
1  Dec.  1882. 
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(2.)  Every  person  so  nominated  must  hold  either  a  first 
class  or  second  class  certificate  under  this  Act,  and  shall,  in 
the  absence  of  the  manager,  have  the  same  responsibility,  and 
be  subject  to  the  same  liabilities  as  the  manager  under  this 
Act;  but  the  nomination  of  an  under-manager  shall  not 
affect  the  personal  responsibility  of  the  manager  under  this 
Act. 

22.  A  contractor  for  mineral,  or  person  employed  by  such  Disqualifica- 
a  contractor,  is  not  elis^ible  for  the  post  of  manaa^er  or  under-  ^^^^ 

\      ,1  .  ^  °  01  manager 

manager  under  this  Act.  or  under- 

23.  — (1.)  There  shall  be  two  descriptions  of  certificates  of  Constftution 
competency  under  this  Act,  (i)  first  class  certificates,  that  is  to  of  board  for 
say,  certificates  of  fitness  to  be  manager  ;  and  (ii)  second  class  appointing 
certificates,  that  is  to  say,  certificates  of  fitness  to  be  under-  granting^^ 
manager ;  but  no  person  shall  be  entitled  to  a  certificate  certificates  of 
under  this  Act  unless  he  shall  have  had  practical  experience  competency 

Piiin  to  managers 

m  a  7ntne  tor  at  least  nve  years.  under- 
(2.)  For  the  purpose  of  granting  in  any  part  of  the  managers. 
United  Kingdom,  to  be  from  time  to  time  defined  by  an 
order  of  a  Secretary  of  State,  certificates  of  competency  for 
the  purposes  of  this  Act,  examiners  shall  be  appointed  by  a 
board  consisting  of — 

(a)  Three  persons  being  oicuers  of  mines  in  the  said  part  of 
the  United  Kingdom  ;  and 

(b)  Three  persons  employed  or  who  have  been  employed 
in  or  about  any  mine  in  the  said  part  of  the  United 
Kingdom,  not  being  oicners,  agents  or  managers  of  a 
mine;  and 

(c)  Three  persons  practising  as  mining  engineers,  agents 

or  managers  of  mines ^  or  coal  viewers  in  the  said  part 
of  the  United  Kingdom  ;  and 

(d)  One  inspector  under  this  Act. 

(3.)  The  members  of  the  board  shall  be  appointed  and 
may  be  removed  by  a  Secretary  of  State,  arid  shall  hold  office 
during  his  pleasure. 

24.  — (1.)  The  proceedings  of  each  board  shall  be  in  accord-  Proceedings 
ance  with  the  rules  contained  in  Schedule  One  to  this  Act.      o?bo^rd  for 

(2.)  Each  board  shall  from  time  to  time  appoint  examiners,  appointing 
not  being  members  of  the  board,  except  with  the  consent  of  examiners, 
the  Secretary  of  State,  to  conduct  the  examinations  in  the 
part  of  the  United  Kingdom  for  which  the  board  acts,  of 
applicants  for  certificates  of  competency  under  this  Act,  and 
may  from  time  to  time  make,  alter  and  revoke  rules  as  to  the 
conduct  of  such  examinations  and  the  qualifications  of  the 
applicants,  so,  however,  that  in  every  such  examination  regard 
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sliall  be  had  to  such  knowledge  as  is  necessary  for  the  prac- 
tical working  of  mines  in  that  part  of  the  United  Kingdom, 
and  that  the  examination  and  qualifications  of  applicants  for 
second  class  certificates  shall  be  suitable  for  practical  working 
miners. 

(3.)  Each  board  shall  make  from  time  to  time  to  a 
Secretary  of  State  a  report  of  their  jiroceedings,  and  of  such 
other  matters  as  a  Secretary  of  State  may  from  time  to  time 
require. 

25.  A  Secretary  of  State  may  from  time  to  time  make, 
alter  and  revoke  rules  as  to  the  places  and  times  of  exami- 
nations of  applicants  for  certificates  of  competency  under  this 
Act,  the  number  and  remuneration  of  the  examiners,  and  the 
fees  to  be  paid  by  the  applicants,  so  that  the  fees  do  not 
exceed  those  specified  in  Schedule  Two  to  this  Act.  Every 
such  rule  shall  be  observed  by  every  board  appointed  under 
this  Act  to  which  it  applies. 

26.  — (1.)  A  Secretary  of  State  shall  deliver  to  every 
applicant  who  is  duly  reported  by  the  examiners  to  have 
passed  the  examination  satisfactorily,  and  to  have  given 
satisfactory  evidence  of  his  sobriety,  experience,  ability  and 
general  good  conduct,  such  a  certificate  of  competency  as  the 
case  requires.  The  certificate  shall  be  in  such  form  as  a 
Secretary  of  State  from  time  to  time  directs. 

(2.)  A  register  of  the  holders  of  such  certificates  shall  be 
kept  by  such  person  and  in  such  manner  as  a  Secretary  of 
State  from  time  to  time  directs. 

27.  If  at  any  time  representation  is  made  to  a  Secretary  of 
State  by  an  inspector  or  otherwise,  that  any  manager  or 
under-manager  holding  a  certificate  under  this  Act  is,  by 
reason  of  incompetency  or  gross  negligence,  unfit  to  dis- 
charge his  duties,  or  has  been  convicted  of  an  offence  against 
this  Act,  the  Secretary  of  State  may,  if  he  think  fit,  cause 
inquiry  to  be  made  into  the  conduct  of  the  manager  or  under- 
manager,  and  with  respect  to  every  such  inquiry  the  following 
provisions  shall  have  effect : — 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such 
place  as  the  Secretary  of  State  may  appoint  by  such 
county  court  judge,  metropolitan  police  magistrate, 
stipendiary  magistrate,  or  other  person  or  persons,  as 
may  be  directed  by  the  Secretary  of  State,  and  either 
alone  or  with  the  assistance  of  any  assessor  or  assessors 
named  by  the  Secretary  of  State  : 

(2.)  The  Secretary  of  State  shall,  before  the  commence- 
ment of  the  inquiry,  furnish  to  the  manager  or  under- 
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manager  a  statement  of  the  case  on  whicli  the  inquiry 
is  instituted : 

(3.)  Some  person  aj)pointed  by  the  Secretary  of  State 
shall  undertake  the  management  of  the  case  : 

(4.)  The  manager  or  under-manager  may  attend  the  in- 
quiry by  himself,  his  counsel,  solicitor,  or  agent,  and 
may,  if  he  thinks  fit,  be  sworn  and  examined  as  an 
ordinary  witness  in  the  case  : 

(5.)  The  person  or  persons  appointed  to  hold  the  inquiry, 
in  this  Act  referred  to  as  the  Court,  shall,  on  the  con- 
clusion of  the  inquiry,  send  to  the  Secretary  of  State  a 
report  containing  a  full  statement  of  the  case,  and  the 
opinion  of  the  Court  thereon,  and  such  report  of,  or 
extracts  from  the  evidence,  as  the  Court  may  think 
fit: 

(6.)  The  Cornet-  shall  have  power  to  cancel  or  suspend  the 
certificate  of  the  manager  or  under-manager,  if  it  finds 
that  he  is,  by  reason  of  incompetency  or  gross  negli- 
gence, or  of  his  having  been  convicted  of  an  offence 
against  this  Act,  unfit  to  discharge  his  duty  : 

(7.)  The  Court  may,  if  it  thinks  fit,  require  a  manager  or 
under-manager  to  deliver  up  his  certificate,  and  if  any 
manager  or  under-manager  fails,  without  sufficient 
cause  to  the  satisfaction  of  the  Court,  to  comply  with 
such  requisition,  he  shall  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds.  The  Court  shall  hold 
a  certificate  so  delivered  until  the  conclusion  of  the  in- 
vestigation, and  shall  then  either  restore,  cancel  or 
suspend  the  certificate  according  to  its  judgment  on 
the  case  : 

(8.)  The  Court  shall  have,  for  the  purpose  of  the  inquiry, 
all  the  powers  of  a  Court  of  summary  jm^isdiction,  and 
all  the  powers  of  an  inspector  under  this  Act : 

(9.)  The  Court  may  also,  by  summons  signed  by  the 
Court,  require  the  attendance  of  all  such  persons  as  it 
thinks  fit  to  summon  and  examine  for  the  purpose  of 
the  inquiry  ;  and  every  person  so  summoned  shall  be 
allowed  such  expenses  as  would  be  allowed  to  a  witness 
attending  on  subpoena  before  a  Court  of  Record  ;  and 
in  case  of  dispute  as  to  the  amount  to  be  allowed,  the 
same  shall  be  referred  by  the  Court  to  a  Master  of  one 
of  Her  Majesty's  superior  courts,  who,  on  request 
signed  by  the  Court,  shall  ascertain  and  certify  the 
proper  amount  of  such  expenses. 

28. — (I.)  The  Court  may  make  such  order  as  it  thinks  fit  Costs  and 
respecting  the  costs  and  expenses  of  the  inquiiy,  and  such  ^qi^iyf  ^ 
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order  shall,  on  the  application  of  any  party  entitled  to  the 
benefit  thereof,  be  enforced  by  any  Court  of  Summary  Juris- 
diction as  if  such  costs  and  expenses  were  a  fine  imposed  by 
that  Court. 

(2.)  The  Secretary  of  State  may,  if  he  thinks  fit,  pay  to 
the  person  or  persons  constituting  the  Court,  including  any 
assessors,  such  remuneration  as  he  may  with  the  consent  of 
the  Treasury  appoint. 

(3.)  Any  costs  and  expenses  ordered  by  the  Court  to  be 
paid  by  a  Secretary  of  State,  and  any  remuneration  paid 
under  this  section,  shall  be  paid  out  of  moneys  provided  by 
Parliament. 

29.  — (1.)  Where  a  certificate  of  a  manager  or  under- 
manager  is  cancelled  or  suspended  in  pursuance  of  this  Act, 
a  Secretary  of  State  shall  cause  the  cancellation  or  suspension 
to  be  recorded  in  the  register  of  holders  of  certificates. 

(2.)  A  Secretary  of  State  may  at  any  time,  if  it  is  shown 
to  him  to  be  just  so  to  do,  renew  or  restore,  on  such  terms 
as  he  thinks  fit,  any  certificate  which  has  been  cancelled  or 
suspended  in  pursuance  of  this  Act,  and  cause  the  renewal 
or  restoration  to  be  recorded  in  the  register  aforesaid. 

30.  Whenever  any  person  proves  to  the  satisfaction  of  a 
Secretary  of  State  that  he  has,  without  fault  on  his  part, 
lost  or  been  deprived  of  any  certificate  granted  to  him  under 
this  Act,  the  Secretary  of  State  shall,  on  payment  of  such 
fee,  if  any,  as  he  may  direct,  but  not  exceeding  the  fee 
specified  in  Schedule  Two  to  this  Act,  cause  a  copy  of  the 
certificate  to  which  the  applicant  appears  by  the  register  to 
be  entitled,  to  be  made  out  and  certified  by  the  person  who 
keeps  the  register,  and  delivered  to  the  applicant ;  and  any 
copy  which  purports  to  be  so  made  and  certified  as  aforesaid 
shall  have  all  the  effect  of  the  original  certificate. 

31.  — (1.)  All  expenses  incurred  by  a  Secretary  of  State 
with  the  concurrence  of  the  Treasury,  in  carrying  into  effect 
the  provisions  of  this  Act  with  respect  to  certificates  of 
competency,  shall  be  defrayed  out  of  moneys  provided  by 
Parliament. 

(2.)  All  fees  payable  by  the  applicants  for  examination  for, 
or  for  a  copy  of,  a  certificate  under  this  Act  shall  be  paid  into 
the  receipt  of  [His]  Majesty's  Exchequer  in  such  manner  as  the 
Treasury  may  from  time  to  time  direct,  and  be  carried  to  the 
Consolidated  Fund. 

Penalty  for  32.  Every  person  who  commits  any  of  the  following 
orTalse  ""^^     off ences  ;  that  is  to  say, 

declaration  as     (1.)  Forges,  or  counterfeits,  or  knowingly  makes  any  false 

to,  certificate. 


Copy  of 
certificate  in 
case  of  loss. 
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statement  in  any  certificate  of  competency  under  this 
Act,  or  in  any  certificate  of  service  granted  under  this 
Act  or  any  Act  repealed  by  this  Act,  or  any  official 
copy  of  any  such  certificate  ;  or 

(2.)  Knowingly  utters  or  uses  any  such  certificate  or  copy 
which  has  been  forged  or  counterfeited  or  contains  any 
false  statement ;  or 

(3.)  For  the  purpose  of  obtaining,  for  himself  or  any  other 
person,  employment  as  a  certificated  manager  or  under- 
manager,  or  the  grant,  renewal  or  restoration  of  any 
certificate  under  this  Act,  or  a  copy  thereof,  either 

(a)  makes  or  gives  any  declaration,  representation, 
statement,  or  evidence  which  is  false  in  any  particular, 
or 

(b)  knowingly  utters,  produces,  or  makes  use  of  any 
such  declaration,  representation,  statement,  or  evidence, 
or  any  document  containing  the  same, 

shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  conviction 
to  imprisonment  for  a  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

Returns,  Plan,  Notices,  and  Abandomnent. 

33. —  (1 .)  On  or  before  the  twenty- first  day  of  January  in  every  Returns  by 
year  the  owner,  agent  or  manager  of  every  mine  shall  send  to  owner,  agent 
the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a  °~  manager 
correct  return,  specifying,  with  res]Dect  to  the  year  ending  on 
the  preceding  thirty-first  day  of  December,  the  particulars  con- 
tained in  the  form  in  Schedule  Three  to  this  Act,  or  in  such 
other  form  as  may  from  time  to  time  be  prescribed  in  lieu  of 
that  form  by  a  Secretary  of  State  :  Provided  that  in  the  case 
of  any  mine  which  is  not  required  by  this  Act  to  be  under 
the  control  of  a  certificated  manager,  a  return  shall  not  be 
required  of  the  particulars  contained  in  Part  B.  of  the  said 
form  unless  or  until  a  Secretary  of  State  otherAvise  prescribes. 

(2.)  Forms  for  the  purpose  of  the  returns  required  by  this 
section  shall  from  time  to  time,  on  application,  be  furnished 
by  the  inspector  of  the  district  on  behalf  of  the  Secretary  of 
State. 

(3.)  The  Secretary  of  State  may  publish  the  aggregate 
results  of  the  returns  made  under  this  section  with  respect  to 
any  particular  county  or  inspector's  district,  or  any  large 
portion  of  a  county  or  inspector's  district,  and  so  much  of  any 
individual  return  as  does  not  relate  to  the  quantity  of  mineral 
gotten  or  wrought,  but  the  portion  of  any  individual  return 
relating  to  the  quantity  of  mineral  gotten  or  wrought  shall 
not  be  published  without  the  consent  of  the  person  making 
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the  return,  or  of  the  owner  of  the  mine  to  which  it  relates ; 
and  no  person  except  an  inspector  or  Secretary  of  State  or 
any  body  of  commissioners  incorporated  by  Act  of  Parliament 
for  the  drainage  of  mines,  and  authorised  to  assess  and  levy 
rates  in  respect  of  minerals  gotten  from  such  mines,  shall  be 
entitled,  without  such  consent,  to  see  such  portion  as  aforesaid 
of  any  individual  return. 

(4.)  Every  owner,  agent,  or  manager  of  a  mine  who  fails  to 
comply  with  this  section,  or  makes  any  return  which  is  to  his 
knowledge  false  in  any  particular,  shall  be  guilty  of  an  ofPence 
against  this  Act.    \_Ako  see  sect.  59  (2).] 

Plan  of  mine  34. — (1.)  The  Oicner,  agent  or  manager  of  every  mine  shsill 
at  office^*  l^eep  in  the  office  at  the  niiiie  an  accurate  plan  of  the  workings 
of  the  mine,  showing  the  workings  up  to  a  date  not  more 
than  three  months  previously,  and  the  general  direction  and 
rate  of  dip  of  the  strata,  together  with  a  section  of  the  strata 
sunk  through,  or  if  that  be  not  reasonably  practicable,  a 
statement  of  the  depth  of  the  shaft,  with  a  section  of  the 
seam. 

(2.)  The  ouner,  agent,  or  manager  of  the  mine  shall,  on 
request  at  any  time  of  an  inspector  under  this  Act,  produce 
to  him  at  the  office  at  the  mine  such  and  section,  and 
.  shall  also  on  the  like  request  mark  on  such  plan  and  section 
the  then  state  of  the  workings  of  the  mine ;  and  the  inspector 
shall  be  entitled  to  examine  the  plan  and  section,  and  for 
official  purposes  only  to  make  a  copy  of  any  part  thereof 
respectively. 

(3.)  If  the  owner,  agent  or  manager  of  any  mine  fails  to 
keep,  or  wilfully  refuses  to  produce  or  allow  to  be  examined, 
the  7J>/a^i  and  section  aforesaid,  or  wilfully  withholds  any 
portion  thereof,  or  wilfully  refuses,  on  request,  to  mark 
thereon  the  state  of  the  workings  of  the  mine,  or  conceals  any 
part  of  those  workings,  or  produces  an  imperfect  or  inaccurate 
plan  or  section,  he  shall  (unless  he  shows  that  he  was  ignorant 
of  the  concealment,  imperfection,  or  inaccuracy)  be  guilty  of 
an  ofPence  against  this  Act ;  and  further,  the  inspector  may 
by  notice  in  writing  (whether  a  penalty  for  the  offence  has  or 
has  not  been  inflicted)  require  the  owner,  agent  or  manager  to 
cause  an  accurate  7;/^?^  and  section,  showing  the  particulars 
hereinbefore  required,  to  be  made  within  a  reasonable  time  at 
the  expense  of  the  owner  of  the  mi}ie.  Every  ^Mdh.  plan  must 
be  on  a  scale  of  not  less  than  that  of  the  Ordnance  Survey  of 
twenty-five  inches  to  the  mile  or  on  the  same  scale  as  the 
2)lan  for  the  time  being  in  use  at  the  mine. 

(4.)  If  the  owner,  agent  or  manager  fails  within  twenty 
days  after  the  requisition  of  the  inspector,  or  within  such 
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further  time  as  may  be  allowed  by  a  Secretary  of  State,  to 
cause  such  2)lan  and  section  to  be  made  as  hereby  required, 
he  shall  be  guilty  of  an  offence  against  this  Act.  \_Aho  see 
sect.  59  (2).] 

[By  sect.  3  of  the  Coal  Mines  Eegulation  Act,  1896,  it  is 
enacted — 

"  The  plan  required  to  be  kept  in  pursuance  of  sect.  34  of 
the  principal  Act  shall  show  the  position  of  the  workings  therein 
mentioned  with  regard  to  the  surface,  and  the  position,  ex- 
tension and  direction  of  every  known  fault  or  dislocation  of 
the  seam,  with  its  vertical  throw."] 

35. — (1.)  Where  in  or  about  any  mine,  whether  above  or  Noiice  to  be 
below  ground,  either —  ^ZtL^t 

(i)  loss  of  life  or  any  personal  injury  whatever  to  any 

person  employed  in  or  about  the  mine  occiu^s  by  reason 
of  any  explosion  of  gas,  or  of  any  explosive,  or  of  any 
steam  boiler ;  or 

(ii)  loss  of  life  or  any  serious  personal  injury  to  any 
person  employed  in  or  about  the  mine  occurs  by  reason 
of  any  accident  whatever, 

the  oicner,  agent  or  manager  of  the  mine  shall,  within  twenty- 
four  hours  next  after  the  explosion  or  accident,  send  notice  in 
writing  of  the  explosion  or  accident  and  of  the  loss  of  life  or 
personal  injury  occasioned  thereby,  to  the  inspector  of  the 
district,  on  behalf  of  a  Secretary  of  State  [see  sects.  44,  45], 
and  shall  specify  in  the  notice  the  character  of  the  explosion 
or  accident,  and  the  number  of  persons  killed  or  injured 
respectively. 

(2.)  Where  loss  of  life  or  serious  personal  injury  has 
immediately  resulted  from  an  explosion  or  accident,  the  place 
where  the  explosion  or  accident  occurred  shall  be  left  as  it 
was  immediately  after  the  explosion  or  accident,  until  the  ex- 
piration of  at  least  three  days  after  the  sending  of  such  notice 
as  aforesaid  of  such  explosion  or  accident,  or  until  the  visit  of 
the  place  by  an  inspector,  whichever  first  happens,  unless 
compliance  with  this  enactment  would  tend  to  increase  or 
continue  a  danger,  or  would  impede  the  working  of  the  mine. 

(3.)  Where  any  personal  injury,  of  which  notice  is  re- 
quired to  be  sent  under  this  section,  results  in  the  death  of 
the  person  injured,  notice  in  writiag  of  the  death  shall  be 
sent  \_see  sect.  73]  to  the  inspector  of  the  district  on  behalf  of 
a  Secretary  of  State  within  twenty-four  hom^s  after  such 
death  comes  to  the  knowledge  of  the  owner,  agent  or 
manager. 
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(4.)  Every  oimer,  agent  or  manager  who  fails  to  act  in 
compliance  with  this  section  shall  be  guilty  of  an  offence 
against  this  Act.    [^Also  f<ec  sects.  59 — 70.] 


Notice  to  be 
given  of 
opening  and 
abandonment 
of  mine. 


Fencing  in 
case  of 
abandoned 


36.  In  any  of  the  following  cases,  namely, 

(i)  Where  any  working  is  commenced  for  the  purpose  of 

opening  a  new  shaft  for,  or  a  seam  of,  any  mine ; 

(ii)  Where  a  sJiaft  or  seam  of  any  mine  is  abandoned  or  the 
working  thereof  discontinued ; 

(iii)  Where  the  Avorking  of  a  shaft  or  a  seam  of  any  mine 
is  recommenced  after  any  abandonment  or  discon- 
tinuance for  a  period  exceeding  two  months  ;  or 

(iv)  Where  any  change  occurs  in  the  name  of  any  mine  or 
in  the  name  of  the  owner,  agent  or  manager  of  any 
mine  to  which  this  Act  applies,  or  in  the  principal 
officers  of  any  incorporated  company  which  is  the 
owner  of  a  mine ; 

the  owner,  agent  or  manager  of  the  mine  shall  give  notice 
thereof  to  the  inspector  of  the  district  within  two  months 
after  the  commencement,  abandonment,  discontinuance,  re- 
commencement or  change,  and  if  such  notice  is  not  given  the 
oivner,  agent  or  manager  shall  be  guilty  of  an  offence  against 
this  Act.    [See  sect.  69.] 

37.  — (I.)  Where  any  )nine  is  abandoned  or  the  working 
thereof  discontinued,  at  whatever  time  the  abandonment  or 
discontinuance  occurred,  the  owner  thereof  (/),  and  every 
other  person  interested  {ni)  in  the  minerals  of  the  mine,  shall 
cause  the  top  of  every  shaft  and  every  side  entrance  {n)  from 
the  surface  to  be,  and  to  be  kept,  securely  fenced  for  the 
prevention  of  accidents : 

(Z)  But  a  person  whose  lease  or  tenancy  has  expired  is  not  liable  to 
be  proceeded  against  under  this  section,  notwithstanding  that  he  may 
have  been  under  agreement  with  his  landlord  to  fence.  As  against 
persons  liable  the  section  applies  notwithstanding  that  the  abandon- 
ment may  have  taken  place  before  the  Regulation  Acts  came  into 
force.    Stott  v.  Dickinson  (17  February,  1876),  34  L.  T.  291. 

(m)  These  words  include  lessors  to  whom  is  reserved  a  royalty  rent 
with  a  power  to  distrain  for  the  rent,  and  to  detain  the  minerals  gotten 
until  the  royaltj'  is  paid.  Evans  v.  Mostyn  (20  April,  1877),  2  0.  P.  D. 
547  ;  47  L.  J.  M.  0.  24  ;  36  L.  T.  856.  And  see  Arkiuright  v.  Evans 
(27  February,  1880),  49  L.  J.  M.  C.  82;  Devonshire  [Duke)  v.  Stohes 
(1897),  76  L.  T.  424;  61  J.  P.  406;  Stokes  v.  Arkwright  [im),  66 
L.  J.  a  B.  845  ;  77  L.  T.  400;  61  J.  P.  775— all  decided  on  similar 
words  in  sect.  13  of  the  Metalliferous  Mines  Regulation  Act,  1872. 
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But,  apparently,  mere  licensees  are  not  liable  under  this  section. 
Foster  v.  Newhaven  Harbour  Trustees  (1897),  61  J.  P.  629. 

(n)  The  fence  is  to  be  put  immediately  adjacent  to  the  side  entrance, 
whether  the  surrounding  land  be  inclosed  or  not.  It  is  not  enough  if 
the  fence  be  forty-five  yards  away,  or  be  the  wall  for  enclosing  an 
area  of,  say,  ten  acres.  Foster  v.  Owen  (31  October,  1892),  62  L.  J. 
M.  0.  7 ;  67  L.  T.  712 ;  41  W.  E.  240 ;  57  J.  P.  87. 

Provided  that — 

(i)  Subject  to  any  contract  to  the  contrary,  the  owner  of 

the  mine  shall,  as  between  himself  and  any  other 
person  interested  in  the  minerals  of  the  mine,  be  liable 
to  carry  into  effect  this  section,  and  to  pay  any  costs, 
charges  and  expenses  incurred  by  any  other  person 
interested  in  the  minerals  of  the  mine  in  carrying  this 
section  into  effect : 

(ii)  Nothing  in  this  section  shall  exempt  any  person  from 
any  liability  under  any  other  Act,  or  otherwise. 

(2.)  If  any  person  fails  to  act  in  conformity  with  this 
section,  he  shall  be  guilty  of  an  offence  against  this  Act. 

(3.)  No  person  shall  be  precluded  by  any  agreement  from 
doing,  or  be  liable  under  any  contract  to  any  damages, 
penalty  or  forfeiture  for  doing,  such  acts  as  may  be  necessary 
in  order  to  comply  with  the  provisions  of  this  section. 

(4.)  If  any  occupier  of  land  or  other  person  wdlfuUy 
obstructs  the  owner  of  a  mine,  or  other  person  interested  as 
aforesaid  in  doing  any  sucli  acts,  he  sliall  be  guilty  of  an 
offence  against  this  Act. 

(5.)  Any  shaft  or  side  entrance  which  is  not  fenced  as 
required  by  this  section,  and  is  within  fifty  yards  of  any 
highway,  road,  footpath,  or  place  of  public  resort,  or  is  in 
open  or  uninclosed  land,  shall  be  deemed  to  be  a  nuisance 
within  the  meaning  of  sect.  91  of  the  Public  Health  Act, 
1875. 

38.*  [(i.)  Where  any  ?mne  or  seam  is  abandoned,  the  Plan  of  aban- 
person  who  is  owner  of  the  inine  or  seam  at  the  time  of  its 
abandonment  shall  within  three  months  after  its  abandonment  senrto^Secre- 
send  to  a  Secretary  of  State —  taiy  of  State, 

(i)  An  accurate  plan  of  the  mine  or  seam,  being  either  the 
original  working  or  an  accurate  copy  thereof, 

made  by  a  competent  draftsman,  and  showing — 
(a)  The  boundaries  of  the  workings  of  the  mine  or 


*  The  portions  in  square  brackets     of  or  addition  to  portions  of  sect.  38 
were  enacted  by  the  Coal  Mines     of  the  1887  Act. 
Regulation  Act,  1896,  s.  4,  in  lieu 
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seam,  including  not  only  the  working  faces,  but  also 
all  headings  in  advance  thereof,  up  to  the  time  of  the 
abandonment ; 

(b)  The  pillars  of  coal  or  other  mineral  remaining 
unworked ; 

(c)  The  position,  direction,  and  extent  of  every 
known  fault  or  dislocation  of  the  seam,  with  its 
vertical  throw ; 

(d)  The  position  of  the  workings  with  regard  to 
the  surface  boundary ; 

(e)  The  general  direction  and  rate  of  dip  of  the 
strata;  and 

(f)  A  statement  of  the  depth  of  the  shaft  from  the 
surface  to  the  seam  abandoned ;  and 

(ii)  A  section  of  the  strata  sunk  through,  or,  if  that  is  not 
reasonably  practicable,  a  statement  of  the  depth  of  the 
shaft y  with  a  section  of  the  seam. 
Every  such  plan  must  be  on  a  scale  of  not  less  than  that  of 
the  Ordnance  Survey  of  25  inches  to  the  mile,  or  on  the  same 
scale  as  the  j;/r/;?  used  at  the  mine  at  the  time  of  its  abandon- 
ment, and  its  accuracy  must  be  certified  by  a  surveyor  or 
other  person  approved  in  that  behalf  by  an  inspector  of 
mines']* 

(2.)  The  7:»/r(ryi  and  section  shall  be  preserved  under  the 
care  of  the  Secretary  of  State  ;  but  no  person,  except  an 
inspector  under  this  Act,  shall  be  entitled,  without  the  con- 
sent of  the  owner  of  the  nn'ne  or  seam  [or  the  licence  of  a 
Secretary  of  State],*  to  see  the  2)Ian  when  so  sent  until  after 
the  expiration  of  ten  years  from  the  time  of  the  abandon- 
ment. 

[Provided  that  such  licence  shall  not  be  granted  unless  the 
Secretary  of  State  is  satisfied  that  the  inspection  of  mchplan, 
is  necessary  in  the  interests  of  safety.]  "* 

(3.)  The  owner  aforesaid  shall  also,  within  three  months 
of  the  abandonment  of  the  mine  or  seam,  send  to  the 
inspector  of  the  district,  on  behalf  of  a  Secretary  of  State, 
a  correct  return  specifying,  with  respect  to  the  period  which 
has  elapsed  since  the  expiration  of  the  year  covered  by  the 
last  annual  return  made  under  this  Act,  the  particulars 
required  in  that  return  ;  and  the  provisions  of  this  Act  with 
respect  to  the  said  annual  return  shall  apply  to  the  return  so 
sent. 


*  Coal  Mines  Regulation  Act,  1896,  s.  4. 
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(4.)  If  the  owner  of  a  mine  or  seam  fails  to  comply  with 
this  section,  he  shall  be  guilty  of  an  offence  against  this  Act, 
and  be  liable  to  a  fine  not  exceeding  thirty  pounds. 

(5.)  A  complaint  or  information  of  an  offence  under  this 
section  may  be  made  or  laid  at  any  time  within  six  months 
after  abandonment  of  the  mine  or  seam,  or  after  service  on 
the  oivner  aforesaid  of  a  notice  to  comply  with  the  require- 
ments of  this  section  (o),  whichever  last  happens. 

(o)  A  letter  from  the  mines  inspector  to  the  owner  pointing  out  that 
the  prescribed  plan  has  not  been  sent  is  a  sufficient  notice,  and  proceed- 
ings cannot  be  taken  after  six  months  from  the  date  of  the  letter,  even 
though  the  inspector  may  send  a  more  formal  notice  before  the 
expiration  of  that  period.  Stokes  v.  Hill  (28  January,  1901),  1  K.  B. 
493 ;  70  L.  J.  K.  B.  331  ;  84  L.  T.  122  ;  49  W.  E.  375. 

[The  High  Court,  or  in  Scotland  the  Court  of  Session,  may, 
on  application  by  or  on  behalf  of  the  Secretary  of  State,  make 
an  order  requiring  any  person  who  has  for  the  time  being  the 
custody  or  possession  of  any  j9/<^;z  or  section  of  an  abandoned 
mine  or  seam  to  produce  it  to  the  Secretary  of  State  for  the 
purpose  of  inspection  or  copying.]  * 

Inspectio7i. 

39. — (1.)  A  Secretary  of  State  may  from  time  to  time  Appointment 
appoint  any  fit  persons  to  be  inspectors  (under  whatever  title  j^j^^g^^^^^ 
he  may  from  time  to  time  fix)  of  77iines,  and  assign  them  *^ 
their  duties,  and  may  award  them  such  salaries  as  the 
Treasury  may  approve,  and  may  remove  any  such  inspector : 
Provided  always  that  in  the  appointment  of  inspectors  of 
mines  in  Wales   and   Monmouthshire,   among  candidates 
otherwise  equally  qualified,  persons  having  a  knowledge  of 
the  Welsh  language  shall  be  preferred. 

(2.)  Notice  of  the  appointment  of  every  such  inspector 
shall  be  published  in  the  London  Gazette. 

(3.)  Every  such  inspector  is  referred  to  in  this  Act  as  an 
inspector,  and  the  inspector  of  a  district  means  the  inspector 
who  is  for  the  time  being  assigned  to  the  district  or  portion  of 
the  United  Kingdom  with  reference  to  which  the  term  is 
used. 

(4.)  Any  person  appointed  or  acting  as  inspector  under  the  35  &  35  vict. 
Metalliferous  Mines  Regulation  Act,  1872,  if  directed  by  a  c  77. 
Secretary  of  State  to  act  as  an  inspector  under  this  Act,  may 
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so  act,  and  shall  be  deemed  to  be  an  inspector  under  tbis 
Act. 

(5.)  The  salaries  of  the  inspectors  and  the  expenses 
incurred  by  them,  or  by  a  Secretary  of  State  in  the  execution 
of  this  Act,  shall  continue  to  be  paid  out  of  moneys  to  be 
provided  by  Parliament. 

Disqualifica-  ^0.  Any  person  who  practises,  or  acts  as,  or  is  a  partner  of, 
tion  of  persons  any  person  who  practises,  or  acts  as,  a  land  agent  or  mining 
as  mspectors.  engineer,  or  as  a  manager,  viewer,  agent  or  valuer  of  mincSy 
or  arbitrator  in  any  difference  arising  between  owners,  agents, 
or  managers  of  jnines,  or  is  otherwise  employed  in  or  about 
any  mine,  or  is  a  miner's  agent  or  a  mine  owner  (whether  the 
tnine  is  one  to  which  this  Act  applies  or  not),  shall  not  act  as 
an  inspector  of  mines  under  this  Act,  and  no  inspector  shall 
be  a  partner  or  have  any  interest  direct  or  indirect  in  any 
mine  in  the  district  under  his  charge. 

Powers  of  41.  An  inspector  under  this  Act  shall  have  power  to  do 
inspectors.      all  or  any  of  the  following  things  ;  namely, 

(i)  To  make  such  examination  and  inquiry  as  may  be 

necessary  to  ascertain  whether  the  provisions  of  this 
Act  relating  to  matters  above  ground  or  below  ground 
are  complied  with  in  the  case  of  any  mine  : 

(ii)  To  enter,  inspect,  and  examine  any  mine,  and  every 
part  thereof,  at  all  reasonable  times  by  day  and  night, 
but  so  as  not  to  impede  or  obstruct  the  w^orking  of  the 
mine  : 

(iii)  To  examine  into  and  make  inquiry  respecting  the 
state  and  condition  of  any  mine,  or  any  part  thereof, 
and  the  ventilation  of  the  mine,  and  the  sufficiency  of 
the  special  rules  for  the  time  being  in  force  in  the 
mine,  and  all  matters  and  things  connected  with  or 
relating  to  the  safety  of  the  persons  employed  in  or 
about  the  mine  or  any  mine  contiguous  thereto,  or  the 
care  and  treatment  of  the  horses  and  other  animals 
used  in  the  mine  : 

(iv)  To  exercise  such  other  powers  as  may  be  necessary  for 
carrying  this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the 
execution  of  his  duty  under  this  Act,  and  every  oicner,  agent, 
and  manager  of  a  mine  who  refuses  or  neglects  to  furnish  to 
the  inspector  the  means  necessary  for  making  any  entry, 
inspection,  examination  or  inquiry  under  this  Act,  in 
relation  to  the  mine,  shall  be  guilty  of  an  offence  against  this 
Act.    \_A7id  see  sect.  59.] 


The  Coal  Mines  Eegulation  Acts. 


515 


42. — (1.)  If  in  any  respect  (which  is  not  provided  against  Notice  by 
by  any  express  provision  of  this  Act,  or  by  any  special  c^S^of 
rule)  any  inspector  finds  any  mine,  or  any  part  thereof,  or  danger  not 
any  matter,  thing  or  practice  in  or  connected  with  any  such  expressly 
mine,  or  with  the  control,  management  or  direction  thereof  ^galnst^ 
by  the  manager,  to  be  dangerous  or  defective,  so  as  in  his 
opinion  to  threaten  or  tend  to  the  bodily  injury  of  any 
person,  he  may  give  notice  in  wTiting  thereof  to  the  owner, 
agent  or  manager  of  the  mine,  and  shall  state  in  the  notice 
the  particulars  in  which  he  considers  the  mine  or  any  part 
thereof,  or  any  matter,  thing  or  practice,  to  be  dangerous  or 
defective,  and  require  the  same  to  be  remedied  {p)  ;  and 
unless  the  same  be  forthwith  remedied  shall  also  report  the 
same  to  a  Secretary  of  State. 

{p)  Under  this  section,  the  inspector  can  only  require  things  to  be 
remedied  which  are  capable  of  being  physically  remedied,  and  the 
section  is  not  applicable  where  the  colliery  company  is  itself  unable  to 
remedy  the  danger.  It  does  not  extend  to  the  withdrawal  of  workmen,  « 
which  is  specially  dealt  with  in  sect.  49,  rule  7.  Spon  Lane  Colliery 
Co.  V.  Baker  or  R.  v.  Spon  Lane  Colliery  Co.  (22  June,  1878),  L.  E. 
3  Q.  B.  D.  673 ;  48  L.  J.  M.  0.  25 ;  39  L.  T.  13 ;  27  W.  E.  46 ;  42 
J.  P.  404. 


(2.)  If  the  owner,  agent  or  manager  of  the  mine  objects 
to  remedy  the  matter  complained  of  in  the  notice,  he  may, 
within  ten  days  after  receipt  of  the  notice,  send  his  objection 
in  writing,  stating  the  grounds  thereof,  to  a  Secretary  of 
State  ;  and  thereupon  the  matter  shall  be  determined  by 
arbitration  (q)  in  manner  provided  by  this  Act  \_sce  sect.  47]  ; 
and  the  date  of  the  receipt  of  the  objection  shall  be  deemed 
to  be  the  date  of  the  reference. 

[q)  The  duty  of  the  arbitrator  is  limited  to  deciding  whether  the 
matter  complained  of  by  the  inspector  is  dangerous  and  ought  to  be 
remedied ;  and  he  is  not  empowered  to  determine  what  is  the  proper 
remedy,  or  to  direct  that  any  particular  remedy  be  adopted.  Secretary 
of  State  for  Home  Department  and  Fletcher  (17  Jan.  1887),  L.  E.  18 
Q.  B.  D.  339 ;  o6  L.  J.  Q.  B.  177 ;  35  W.  E.  282  ;  51  J.  P.  707. 

(3.)  If  the  owner,  agent  or  manager  fail,  when  no  objec- 
tion is  sent  as  aforesaid,  to  comply  with  the  requisition  of 
the  notice  within  ten  days  after  the  expiration  of  the  time  for 
objection,  or,  when  there  has  been  an  arbitration,  to  comply 
with  the  award  within  the  time  fixed  by  the  award,  he  shall 
be  guilty  of  an  offence  against  this  Act,  and  the  notice  and 
award  shall  respectively  be  deemed  to  be  written  notice  of  the 
offence. 


L  L  2 
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Annual 
reports  of 
inspectors. 


Special 
reports  of 
inspectors. 


Formal 
investigation 
■when  directed 
by  Secretary 
of  State. 


Provided  tliat  tlie  Court,  if  satisfied  that  the  owner,  agent 
or  manager  has  taken  active  measures  for  complying  with  the 
notice  or  award,  hut  has  not,  with  reasonable  diligence,  been 
able  to  complete  the  works  may  adjourn  any  proceedings 
taken  before  them  for  punishing  the  offence,  and  if  the 
works  are  completed  within  a  reasonable  time  no  penalty 
shall  be  inflicted. 

(p)  See  note  to  sub-sect.  1,  ante. 

(4.)  No  person  shall  be  precluded  by  any  agreement  from 
doing,  or  be  liable  under  any  contract  to  any  penalty  or 
forfeiture  for  doing,  such  acts  as  may  be  necessary  in  order 
to  comply  with  the  provisions  of  this  section. 

43.  Every  inspector  of  a  district  under  this  Act  shall  make 
an  annual  rej^ort  of  his  proceedings  during  the  preceding 
year  to  a  Secretary  of  State,  which  report  shall  be  laid  before 
both  Houses  of  Parliament. 

44.  Where  in  any  mine  an  explosion  or  accident  has  caused 
loss  of  life  or  personal  injury  to  any  person,  a  Secretary  of 
State  may  at  any  time  direct  an  inspector  to  make  a  special 
report  with  respect  to  the  explosion  or  accident. 

45.  Where  it  appears  to  a  Secretary  of  State  that  a  formal 
investigation  of  any  explosion  {r)  or  accident  and  of  its 
causes  and  circumstances  is  expedient,  the  Secretary  of  State 
may  direct  such  investigation  to  be  held,  and  with  respect  to 
any  such  investigation  the  following  provisions  shall  have 
effect : 

(r)  The  Board  of  Trade  can  also  hold  an  inquiry  as  to  explosion  of  a 
boiler  on  colliery  premises.  Boiler  Explosions  Act,  1890,  s.  2;  R.y. 
Boiler  Explosion  Commissioners  (12  March,  1891),  [1891]  1  Q.  B.  703  ; 
60  L.  J.  Q.  B.  544 ;  64  L.  T.  674 ;  39  W.  E.  440. 


(1.)  The  Secretary  of  State  may  appoint  a  competent 
person  to  hold  the  investigation,  and  may  appoint  any 
person  or  persons  possessing  legal  or  special  know- 
ledge to  act  as  assessor  or  assessors  in  holding  the 
investigation. 

(2.)  The  person  or  persons  so  appointed  (hereinafter  called 
the  Court)  shall  hold  the  investigation  in  open  Court, 
in  such  manner  and  under  such  conditions  as  the  Court 
may  think  most  effectual  for  ascertaining  the  causes 
and  circumstances  of  the  explosion  or  accident,  and 
enabling  the  Court  to  make  the  report  in  this  section 
mentioned. 
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(3.)  The  Court  shall  have  for  the  purpose  of  the  investiga- 
tion all  the  powers  of  a  Court  of  Summary  J urisdiction 
when  acting  as  a  Court  in  hearing  informations  for 
offences  against  this  Act,  and  all  the  powers  of  an 
inspector  under  this  Act,  and  in  addition  the  following- 
powers  ;  namely, 

(a)  Power  to  enter  and  inspect  any  place  or  building 
the  entry  or  inspection  whereof  appears  to  the  Court 
requisite  for  the  said  purpose  : 

(b)  Power,  by  summons  signed  by  the  Court,  to 
require  the  attendance  of  all  such  persons  as  it  thinks 
fit  to  call  before  it  and  examine  for  the  said  purpose, 
and  for  that  purpose  to  require  answers  or  returns  to 
such  inquiries  as  it  thinks  fit  to  make : 

(c)  Power  to  require  the  production  of  all  books, 
papers  and  documents  which  it  considers  important 
for  the  said  purpose  : 

(d)  Power  to  administer  an  oath  and  require  any 
person  examined  to  make  and  sign  a  declaration  of 
the  truth  of  the  statements  made  by  him  in  his  ex- 
amination : 

(4.)  Persons  attending  as  witnesses  before  the  Court  shall 
be  allowed  such  expenses  as  would  be  allowed  to 
witnesses  attending  before  a  Court  of  Pecord  ;  and  in 
case  of  dispute  as  to  the  amount  to  be  allowed,  the 
same  shall  be  referred  by  the  Court  to  a  Master  of  one  of 
[His]  Majesty's  superior  Courts,  who  on  request,  signed 
by  the  Court,  shall  ascertain  and  certify  the  proper 
amount  of  the  expenses  : 

(5.)  The  Court  holding  an  investigation  under  this  section 
shall  make  a  report  to  the  Secretary  of  State,  stating 
the  causes  of  the  explosion  or  accident  and  its  circum- 
stances, and  adding  any  observations  which  the  Court 
thinks  right  to  make  : 

(6.)  All  expenses  incurred  in  and  about  an  investigation 
under  this  section  (including  the  remuneration  of  any 
person  appointed  to  act  as  assessor)  shall  be  deemed 
to  be  part  of  the  expenses  of  the  Secretary  of  State  in 
the  execution  of  this  Act : 

(7.)  Any  person  who  without  reasonable  excuse  (proof 
whereof  shall  lie  on  him)  either  fails,  after  having  had 
the  expenses  (if  any)  to  which  he  is  entitled  tendered 
to  him,  to  comply  with  any  summons  or  requisition  of 
a  Court  holding  an  investigation  under  this  section, 
or  prevents  or  impedes  the  Court  in  the  execution  of 
its  duty,  shall  for  every  such  offence  be  liable  to  a  fine 
not  exceeding  10/.,  and  in  the  case  of  a  failure  to 
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comply  with  a  requisition  for  making  any  return  or 
producing  any  document  shall  be  liable  to  a  fine  not 
exceeding  10/.  for  every  day  that  such  failure  con- 
tinues. 


Publication  46.  The  Secretary  of  State  may  cause  any  special  report 
of  reports.      of  an  inspector,  or  any  report  of  a  Court  under  this  part  of 

this  Act,  to  be  made  public,  at  such  time  and  in  such  manner 

as  he  may  think  fit. 

ArhitraUon. 

Provisions  47.  With  respect  to  arbitrations  under  this  Act,*  the 
as  to  arbi-      following  provisions  shall  have  effect : 

trations.  °  ^ 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed 
to  be  the  owner,  agent  or  manager  of  the  mine  on  the 
one  hand,  and  the  inspector  of  mines  (on  behalf  of 
the  Secretary  of  State)  on  the  other : 

[By  sect.  2  of  the  Coal  Mines  Regulation  Act,  1896,  it  is 
enacted : 

"  Where  any  matter  in  difference  is  referred  to  arbitration 
under  the  principal  Act,  a  majority  of  the  workmen  employed 
in  the  )}U)ie  to  which  the  arbitration  relates  may,  on  giving 
such  security,  if  any,  as  may  appear  to  the  arbitrators  or 
umpire  sufficient  to  provide  for  the  costs  occasioned  by  such 
representation,  appoint  any  person  to  represent  the  workmen 
or  any  class  of  them  on  the  arbitration ;  and  any  person  so 
appointed  shall  be  entitled  to  attend  and  take  part  in  the 
proceedings  of  the  arbitration  to  such  extent  and  in  such 
manner  as  the  arbitrators  or  umpire  may  direct,  and  be 
subject  to  the  same  liability  with  respect  to  costs  so  occa- 
sioned as  if  he  were  a  party  to  the  arbitration."] 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within 
fourteen  days  after  the  date  of  the  reference,  appoint 
an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under 
this  Act  who  is  employed  in,  or  in  the  management 
of,  or  is  interested  in,  the  inlne  to  which  the  arbitration 
relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section 
shall  be  in  writing,  and  notice  of  the  appointment 
shall  be  forthwith  sent  to  the  other  party  to  the  arbi- 


*  And  see  the  Arbitration  Act,  1889,  s.  24. 
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tration,  and  shall  not  be  revoked  without  the  consent 
of  that  party : 

(5.)  The  death,  removal  or  other  change  in  any  of  the 
parties  to  the  arbitration  shall  not  aliect  the  proceed- 
ings under  this  section : 

(6.)  If  within  the  said  14  days  either  of  the  parties  fails  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
other  party  may  proceed  to  hear  and  determine  the 
matter  in  difference,  and  in  that  case  the  award  of  the 
single  arbitrator  shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator 
appointed  by  either  party  dies,  or  becomes  incapable  to 
act,  or  for  7  days  refuses  or  neglects  to  act,  the  party 
by  whom  such  arbitrator  was  appointed  may  appoint 
some  other  person  to  act  in  his  place ;  and  if  he  fails 
to  do  so  within  7  days  after  notice  in  writing  from 
the  other  party  for  that  pui'pose,  the  remaining  arbi- 
trator may  proceed  to  hear  and  determine  the  matter 
in  difference,  and  in  that  case  the  award  of  the  single 
arbitrator  shall  be  final  : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator 
is  empowered  to  act  singly,  on  one  of  the  parties 
failing  to  appoint,  the  party  so  failing  may,  before 
the  single  arbitrator  has  actually  proceeded  in  the 
arbitration,  appoint  an  arbitrator,  who  shall  then  act 
as  if  no  failure  had  occurred : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within 
21  days  after  the  day  on  which  the  last  of  them  was 
appointed,  or  within  such  extended  time  (if  any)  as 
may  have  been  appointed  for  that  purpose  by  both 
arbitrators  under  their  hands,  the  matter  in  difference 
shall  be  determined  by  the  umpire  appointed  as 
hereinafter  mentioned  : 

(10.)  The  arbitrators,  before  they  enter  on  the  matter 
referred  to  them,  shall  appoint,  by  writing  under  their 
hands,  an  umpire  to  decide  on  points  on  which  they 
may  differ : 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting 
before  he  has  made  his  award,  or  refuses  to  make  his 
award  within  a  reasonable  time  after  the  matter  has 
been  brought  within  his  cognizance,  the  persons  or 
person  who  appointed  such  umpire  shall  forthwith 
appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  refuse,  or  fail,  or  for  7  days  after 
the  request  of  either  party  neglect,  to  appoint  an 
umpire,  then  on  the  application  of  either  party  an 
umpire  may  be  appointed  by  the  chairman  of  the 
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general  or  quarter  sessions  of  the  peace  within  the 
jurisdiction  of  which  the  mine  or  any  shaft  of  the 
mine  is  situate : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred 
to  him  shall  he  final : 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within 
21  days  after  the  day  on  which  he  was  appointed,  the 
party  who  appointed  him  may  appoint  another  arbi- 
trator to  act  in  his  place  : 

(15.)  Arrangements  shall,  whenever  practicable,  be  made 
for  the  matter  in  difference  being  heard  at  the  same 
time  before  the  arbitrators  and  the  umpire  : 

(16.)  The  arbitrators  and  the  umpire  or  any  of  them  may 
examine  the  parties  and  their  witnesses  on  oath,  and 
may  also  consult  any  counsel,  engineer  or  scientific 
person  whom  they  may  think  it  expedient  to  consult : 

(17.)  The  payment,  if  any,  to  be  made  to  any  arbitrator 
or  umpire  for  his  services  shall  be  fixed  by  the  Secre- 
tary of  State,  and,  together  with  the  costs  of  the  arbi- 
tration and  award,  shall  be  paid  by  the  parties  or  one 
of  them  according  as  the  award  may  direct.  Such 
costs  may  be  taxed  by  a  Master  of  one  of  Her 
Majesty's  superior  Courts,  who,  on  the  written  appli- 
cation of  either  of  the  parties,  shall  ascertain  and 
certify  the  proper  amount  thereof.  The  amount,  if 
any,  payable  by  the  Secretary  of  State  shall  be  paid 
as  part  of  the  expenses  of  inspectors  under  this  Act. 
The  amount,  if  any,  payable  by  the  oicner,  agent,  or 
manager  may,  in  the  event  of  non-payment,  be  re- 
covered in  the  same  manner  as  fines  under  this  Act  : 

(18.)  Every  person  who  is  appointed  an  arbitrator  under 
this  section  shall  be  a  practical  mining  engineer,  or  a 
person  accustomed  to  the  working  of  mines,  and  every 
person  who  is  appointed  an  umpire  under  this  section 
shall  be  a  county  court  judge,  a  police  or  stipendiary 
magistrate,  a  recorder  of  a  borough,  or  a  registrar  of 
a  county  court ;  but  when  an  award  has  been  made 
under  this  section,  the  arbitrator  or  umpire  who  made 
it,  shall  be  deemed  to  have  been  duly  qualified  as 
provided  by  this  section. 


Coroners* 

Provisions  as      43^  With  respect  to  coroners'  inquests  on  the  bodies  of 

to  coroners  ,  n  i  i  ii 

inquests  on     persons  whoso  death  may  have  been  caused  by  explosions  or 


And  seo  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71). 
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accidents  in  or  about  mines,  the  following  provisions  shall  have  deaths  from 

oo    1  ,  accidents  in 

•  mines. 

(1.)  Where  a  coroner  holds  an  inquest  on  the  body  of  any 
person  whose  death  may  have  been  caused  by  any  ex- 
plosion or  accident,  of  which  notice  is  required  by  this 
Act  to  be  given  to  the  inspector  of  the  district,  the 
coroner  shall  adjoiu-n  the  inquest  unless  an  inspector, 
or  some  person  on  behalf  of  a  Secretary  of  State,  is 
present  to  watch  the  proceedings  : 

(2.)  The  coroner,  at  least  four  days  before  holding  the 
adjourned  inquest,  shall  send  to  the  inspector  for  the 
district  notice  in  writing  of  the  time  and  place  of 
holding  the  adjourned  inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take 
evidence  to  identify  the  body,  and  may  order  the 
interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the 
death  of  more  than  one  person,  and  the  coroner  has 
sent  to  the  inspector  of  the  district  notice  of  the  time 
and  place  of  holding  the  inquest  at  such  time  as  to 
reach  the  inspector  not  less  than  twenty-four  hours 
before  the  time  of  holding  the  same,  it  shall  not  be 
imperative  on  him  to  adjourn  the  inquest  in  pursuance 
of  this  section  if  the  majority  of  the  jury  think  it 
unnecessary  so  to  adjourn  : 

(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest 
to  examine  any  witness,  subject  nevertheless  to  the 
order  of  the  coroner  : 

(6.)  Where  evidence  is  given  at  an  inquest,  at  which  an 
inspector  is  not  present,  of  any  neglect  as  having  caused 
or  contributed  to  the  explosion  or  accident,  or  of  any 
defect  in  or  about  the  mine,  appearing  to  the  coroner 
or  jury  to  require  a  remedy,  the  coroner  shall  send  to 
the  inspector  of  the  district  notice  in  writing  of  such 
neglect  or  defect : 

(7.)  Any  person  having  a  personal  interest  in,  or  employed 
in,  or  in  the  management  of,  the  mine  in  which  the 
explosion  or  accident  occurred  shall  not  be  qualified  to 
serve  on  tlie  jury  empanelled  on  the  inquest ;  and  it 
shall  be  the  duty  of  the  constable  or  other  officer  not 
to  summon  any  person  disqualified  under  this  pro- 
vision, and  it  shall  be  the  duty  of  the  coroner  not 
to  allow  any  such  person  to  be  sworn  or  to  sit  on  the 

(8.)  Any  relative  of  any  person  whose  death  may  have 
been  caused  by  the  explosion  or  accident  with  respect 
to  which  the  inquest  is  being  held,  and  the  oicmer, 
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agent  or  manager  of  the  mine  in  which  the  explosion 
or  accident  occurred,  and  any  person  appointed  by  the 
order  in  writing  of  the  majority  of  the  workmen 
employed  at  the  said  mine,  shall  bo  at  liberty  to  attend 
.  and  examine  any  witness,  either  in  person  or  by  his 
counsel,  solicitor  or  agent,  subject  nevertheless  to  the 
order  of  the  coroner. 
Every  person  who  fails  to  comply  with  the  provisions  of 

this  section  shall  be  guilty  of  an  offence  against  this  Act. 

\_See  sect.  59  (2)  and  sect.  65.] 


Pakt  II. 
EULES. 

General  Rules. 

[While  any  special  rules  made  under  sect.  1  of  the  Coal 
Mines  Eegulation  Act,  1896,  are  in  force  in  any  mine,  any 
general  rule  contained  in  sect.  49  of  the  principal  Act  of 
1887,  and  any  special  rule  established  under  the  principal 
Act,  shall,  if  and  so  far  as  it  is  inconsistent  with  any  special 
rules  made  under  sect.  1  of  the  1896  Act,  be  suspended  in 
relation  to  that  mine.    59  8f  60  Vict.  c.  43,  s.  1.] 

General  rules.     49.  The  following  general  rules  shall  be  observed,  so  far 
as  is  reasonably  practicable  (.s),  in  every  mine  :  \_See  sect.  59.] 

(s)  "So  far  as  is  reasonably  practicable"  does  not  relate  to  the 
carrying  on  of  the  mine  as  a  profitable  concern,  but  to  physical  or 
engineering  difficulties  in  the  way  of  carrying  out  the  rules.  Wales  or 
Walls  V.  Thomas  (6  Nov.  1885),  L.  E.  16  Q.  B.  D.  340;  55  L.  J.  M.  C. 
57;  55  L.  T.  400;  50  J.  P.  516. 

Ventilation  Eule  1.  An  adequate  amount  of  ventilation  {t)  shall  be 
of  mine.  constantly  {u)  produced  in  every  mine  to  dilute  and  render 
harmless  noxious  gases  to  such  an  extent  that  the  working 
places  of  the  shafts,  levels,  stables  and  workings  of  the  mine, 
and  the  travelling  roads  to  and  from  those  working  places, 
shall  be  in  a  fit  state  for  working  and  passing  therein. 

(Jt)  It  is  not  enough  to  cause  ventilation  to  pass  along  the  working 
places  and  travelling  roads  :  so  much  of  the  mine  must  be  kept  ven- 
tilated as  to  render  the  working  places  and  travelling  roads  safe. 
Brough  v.  Homfraij  (3  June,  1868),  L.  E.  3  Q.  B.  771 ;  9  B.  &  S.  492; 
37  L.  J.  M.  0.  177  ;  32  J.  P.  804;  16  W.  E.  1123;  also  see  Hall  v. 
Hopiuood  (3  Dec.  1879),  49  L.  J.  M.  C.  17;  41  L.  T.  797. 

(m)  Until  the  mine  is  abandoned,  or  so  long  as  it  is  working,  the 
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ventilation  must  not  be  suspended  during  tlie  sliort  intervals  at  which 
the  men  are  not  actually  engaged  at  work,  such  as  at  night  or  on 
Sunday,  and  other  projDer  days  of  rest.  Knoicles  v.  Dicldnson  (21  April, 
1860),  29  L.  J.  M.  C.  135 ;  2  EL  &  El.  705 ;  2  L.  T.  174 ;  8  W.  E.  411  ; 
24  J.  P.  581. 

In  the  case  of  mines  required  by  this  Act  to  be  under  the 
control  of  a  certificated  manager,  the  quantity  of  air  in  the 
respective  splits  or  currents  shall  at  least  once  in  every  month 
be  measured  and  entered  in  a  book  to  be  kept  for  the  purpose 
at  the  mine  {x).    [_See  Rule  37.] 

(cc)  In  Scotland  it  has  been  decided  that  the  complaint  for  breach 
must  state  in  what  particulars  the  system  of  ventilation  in  use  in  the 
mine  is  defective.  Boherts  v.  Atkinson  (3  Nov.  1890),  18  E.  Sess.  Gas. 
(Ser.  4),  Just.  Gas.  8. 

Eule  2.  "Where  a  fire  is  used  for  ventilation  in  any  mine 
newly  opened  after  the  passing  of  this  Act,  the  return  air, 
unless  it  be  so  diluted  as  not  to  be  inflammable,  shall  be 
carried  off  clear  of  the  fire  by  means  of  a  dumb  drift  or 
airway. 

E;ule  3.  Where  a  mechanical  contrivance  for  ventilation 
is  introduced  into  any  mine  after  the  commencement  of  this 
Act,  it  shall  be  in  such  position  and  placed  under  such  con- 
ditions as  will  tend  to  insure  its  being  uninjured  by  an 
explosion. 

Eule  4.  A  station  or  stations  shall  be  appointed  at  the  Stations  and 
entrance  to  the  mine,  or  to  different  parts  of  the  mine  \_see  inspection  of 
sect.  19],  as  the  case  may  require ;  and  the  following  pro-  to  ventilation 
visions  shall  have  effect :  &c. 

(i)  As  to  inspection  before  commencing  work  : — 

[This  inspection  is  to  extend  to  all  working  places  in  which 
work  is  temporarily  stopped  within  any  ventilating  district  in 
which  the  men  have  to  work.    59  8^  60  Vict.  c.  43,  s.  5.] 

A  competent  person  or  competent  persons  appointed  by 
the  oicner,  agent  or  manager  for  the  purpose,  not  being 
contractors  for  getting  minerals  in  the  mine,  shall,  within 
such  time  immediately  before  the  commencement  of  each 
shift  as  shall  be  fixed  by  special  rules  made  under  this  Act, 
inspect  every  part  of  the  mine  situate  beyond  the  station 
or  each  of  the  stations,  and  in  which  workmen  are  to  work 
or  pass  during  that  shift,  and  shall  ascertain  the  condition 
thereof  so  far  as  the  presence  of  gas,  ventilation,  roof  and 
sides,  and  general  safety  are  concerned. 

No  workman  shall  pass  beyond  any  such  station  until  the 
part  of  the  mine  beyond  that  station  has  been  so  examined  and 
stated  by  such  competent  person  to  be  safe. 
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The  inspection  shall  be  made  with  a  locked  safety  lamp, 
except  in  the  case  of  any  mine  in  which  inflammable  gas  has 
not  been  found  within  the  preceding  twelve  months. 

[A  safety  lamp  shall  not  be  used  in  any  mine  or  part  of  a 
mine  by  any  person  employed  therein  unless  it  is  provided 
by  the  owner  of  the  mine,  and  no  portion  of  any  safety  lamp 
shall  be  removed  by  any  person  from  the  7nine  while  the  lamp 
is  in  ordinary  use.    59  ^  60  Vict.  c.  43,  s.  5  (2).] 

A  report  specifying  where  noxious  or  inflammable  gas,  if 
any,  was  found  present,  and  what  defects  (if  any)  in  roofs  or 
sides,  and  what  (if  any)  other  source  of  danger  were  or  was 
observed,  shall  be  recorded  without  delay  in  a  book  to  be  kept 
at  the  mine  for  tlie  purpose,  and  accessible  to  the  w^orkmen, 
and  such  report  shall  be  signed  by,  and  so  far  as  the  same  does 
not  consist  of  printed  matter  shall  be  in  the  handwriting  of, 
the  person  who  made  the  inspection. 

For  the  purpose  of  the  foregoing  provisions  of  this  rule, 
two  or  more  shifts  succeeding  one  another  without  any 
interval  are  to  be  deemed  to  be  one  shift. 

(ii)  As  to  inspection  during  shifts  :  — 

A  similar  inspection  shall  be  made  in  the  course  of  each 
shift  of  all  parts  of  the  mine  in  w^hich  workmen  are  to  work 
or  pass  during  that  shift,  but  it  shall  not  be  necessary  to 
record  a  report  of  the  same  in  a  book :  Provided  that  in  the 
case  of  a  mine  worked  continuously  throughout  the  twenty- 
four  hours  by  a  succession  of  shifts,  the  report  of  one  of  such 
inspections  shall  be  recorded  in  manner  above  required. 

Inspection  of      Eule  5.  A  competent  person  or  competent  persons  ap- 
&c^abo^?'     pointed  by  the  owner,  agent  or  manager  for  the  purpose, 
and  below      shall,  once  at  least  in  every  tw^enty-four  hours,  examine  the 
ground.         state  of  the  external  part  of  the  machinery,  the  state  of  the 
guides  and  conductors  in  the  shafts,  and  the  state  of  the 
head  gear,  ropes,  chains,  and  other  similar  appliances  of  the 
fnine  which  are  in  actual  use  both  above  ground  and  below 
ground,  and  shall  once  at  least  in  every  week  examine  the 
state  of  the  shafts  by  which  persons  ascend  or  descend ;  and 
shall  make  a  true  report  of  the  result  of  such  examination  (//), 
and  every  such  report  shall  be  recorded  without  delay  in  a 
book  to  be  kept  at  the  mine  for  the  pui-pose,  and  shall  be 
signed  by  the  person  who  made  the  ins]oection. 

{y)  A  report  must  be  recorded  of  tlie  matters  to  be  examined  in 
every  twenty-four  hours  as  well  as  those  to  be  examined  every  week. 
The  words  are  to  be  read  as  "  each  such  examination."    Scott  v.  Bould 
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(2  Nov.  1894),  [1895]  1  Q.  B.  D.  9;  64  L.  J.  M.  C.  16;  71  L.  T. 
577 ;  59  J.  P.  390. 

E,ule  6.  Every  entrance  to  any  place  which  is  not  in  actual  Fencing  of 
use  or  course  of  working  and  extension  shall  be  properly  entrances, 
fenced  (s)  across  the  whole  Avidth  of  the  entrance,  so  as  to 
prevent  persons  inadvertently  entering  the  same. 

(z)  A  heap  of  stones  2J  feet  high,  5  feet  broad  at  base,  and  1 J  feet 
at  top  is  not  a  sufficient  fence.  Simpson  v.  Moore  (9th  Nov.  1874),  3 
Coup.  26  (Scotch  decision  on  Act  of  1872). 

Rule  7.  If  at  any  time  it  is  found  by  the  person  for  the  Withdrawal 
time  being  in  charge  of  the  mine,  or  any  part  thereof  [see  of  workmen 
sect.  19],  that  by  reason  of  inflammable  gases  prevailing  in  ^an^er.^ 
the  mine,  or  that  part  thereof,  or  of  any  cause  whatever,  the 
mine  or  that  part  is  dangerous,  every  workman  shall  be  with- 
drawn* from  the  mine  or  part  so  found  dangerous,  and  a 
competent  person  appointed  for  the  purpose  shall  inspect  the 
mine  or  part  so  found  dangerous,  and  if  the  danger  arises 
from  inflammable  gas  shall  inspect  the  mine  or  part  with  a 
locked  safety  lamp  ;  and  in  every  case  shall ,  make  a  true 
report  of  the  condition  of  the  mine  or  part ;  and  a  workman 
shall  not,  except  in  so  far  as  is  necessary  for  inquiring  into 
the  cause  of  danger  or  for  the  removal  thereof,  or  for  explora- 
tion, be  re-admitted  into  the  mine,  or  part  so  found  dangerous, 
until  the  same  is  stated  by  the  person  appointed  as  aforesaid 
not  to  be  dangerous.  Every  such  report  shall  be  recorded  in 
a  book  which  shall  be  kept  at  the  mine  for  the  purpose,  and 
shall  be  signed  by  the  i)erson  who  made  the  inspection. 

Eule  8.  No  lamp  or  light  other  than  a  locked  safety  lamp  Use  of  safety 
shall  be  allowed  or  used —  lamps^in  cer- 

(a)  In  any  place  in  a  mine  in  which  there  is  likely  to  be 

any  such  quantity  of  inflammable  gas  as  to  render  the 
use  of  naked  lights  dangerous  ;  or 

(b)  In  any  working  approaching  near  a  place  in  which 
there  is  likely  to  be  an  accumulation  of  inflammable 
gas. 

And  when  it  is  necessary  to  work  the  coal  in  any  part  of  a 
ventilating  district  with  safety  lamps,  it  shall  not  be  allow- 
able to  work  the  coal  with  naked  lights  in  another  part  of  the 
same  ventilating  district  situated  between  the  place  where 
such  lamps  are  being  used  and  the  return  airway. 


*  See  R.  V.  Span  Lane  ColUcru  Co.  (22  June,  1878),  3  Q.  B.  D.  673 :  39 
L.  T.  13;  42  J.  P.  404. 
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Construction      Eule  9.  Wherever  safety  lamps  are  used,  they  shall  he  so 
lamps^^^        constructed  that  they  may  he  safely  carried  against  the  air 
current  ordinarily  prevailing  in  that  part  of  the  mine  in 
which  the  lamps  are  for  the  time  being  in  use  even  though 
such  current  should  be  inflammable. 

STaf  Eule  10.  In  any  mine  or  part  of  a  mine  in  which  safety 

lamps!  ^       lamps  are  required  by  this  Act  or  by  the  special  rules  made 
in  piu'suance  of  this  Act  to  be  used — 

(i)  A  competent  person*  appointed  by  the  oicner,  agent  or 

manager  for  the  purpose,  shall,  either  at  the  surface  or 
at  the  appointed  lamp  station,  examine  every  safety 
lamp  immediately  before  it  is  taken  into  the  workings 
for  use,  and  ascertain  it  to  be  in  safe  working  order 
and  securely  locked ;  and  such  lamps  shall  not  be  used 
until  they  have  been  so  examined  and  found  in  safe 
working  order  and  securely  locked  : 

(ii)  A  safety  lamp  shall  not  be  unlocked  except  either  at 
the  appointed  lamp  station  or  for  the  purpose  of  firing 
a  shot  in  conformity  with  the  provisions  hereinafter 
contained : 

(iii)  A  person,  unless  he  has  been  appointed  either  for  the 
purpose  of  examining  safety  lamps  or  for  the  pui'pose 
of  firing  shots,  shall  not  have  in  his  possession  any 
contrivance  for  opening  the  lock  of  any  safety  lamp  : 

(iv)  A  person  shall  not  have  in  his  possession  any  lucifer 
match  or  apparatus  of  any  kind  for  striking  a  light, 
except  within  a  completely  closed  chamber  attached  to 
the  fuse  of  the  shot. 

Lamp  Eule  11.  Where  safety  lamps  are  required  to  be  used,  the 

stations.        position  of  the  lamp  stations  for  lighting  or  relighting  the 
lamps  shall  not  be  in  the  return  air. 

Use  of  Eule  12.  Any  explosive  substance  shall  only  be  used  in 

explosives      j^]^Q  mine  below  srround  as  follows  : 

below  ground.  ^ 

(a)  It  shall  not  be  stored  in  the  mi^ie  : 

(b)  It  shall  not  be  taken  into  the  miney  except  in  cartridges 
in  a  secure  case  (a)  or  canister  containing  not  more 
than  five  pounds : 

(a)  The  case  must  be  sometking  solid  and  substantial,  and  not  merely 
a  bag  of  linen  or  calico.  Foster  v.  Diphiuys  Casson  Slate  Co.  (20  Jan. 
1887),  L.  E.  18  Q.  B.  D.  428 ;  56  L.  J.  M.  0.  21 ;  51  J.  P.  470 
(Metalliferous  Mines  Act  (1872),  s.  23). 

*  See  Dickinson  y.  Fletcher,  p.  535,  post. 
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Provided  that  on  the  application  of  the  otmer,  agent, 
or  manager  of  any  mine,  the  Secretary  of  State  may 
by  order  exempt  such  mine  from  so  much  of  this  rule 
as  forbids  taking  an  explosive  substance  into  the  mine 
except  in  cartridges. 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any 

one  place  more  than  one  of  such  cases  or  canisters  : 

(d)  In  the  process  of  charging  or  stemming  for  blasting, 
a  person  shall  not  use  or  have  in  his  possession  any 
iron  or  steel  pricker,  scraper,  charger,  tamping  rod, 
or  stemmer  [and  only  clay  or  other  non-inflammable 
substances  shall  be  used  for  stemming,  and  shall  be 
provided  by  the  owner  of  the  mine.  59  8f  60  Vief> 
c.  43,  5.  5  (3).] 

(e)  No  explosive  shall  be  forcibly  pressed  into  a  hole  of 

insufficient  size,  and  when  a  hole  has  been  charged  the 
explosive  shall  not  be  unrammed,  and  no  hole  shall  be 
bored  for  a  charge  at  a  distance  of  less  than  six  inches 
from  any  hole  where  the  charge  has  missed  fire : 

(f)  In  any  place  in  which  the  use  of  a  locked  safety  lamp 

is  for  the  time  being  required  by  or  in  pursuance  of 
this  Act,  or  which  is  dry  and  dusty,  no  shot  shall  be 
fired  except  by  or  under  the  direction  of  a  competent 
person  appointed  by  the  owner,  agent,  or  manager  of 
the  mine,  and  such  person  shall  not  fire  the  shot  or 
allow  it  to  be  fired  until  he  has  examined  both  the 
place  itself  where  the  shot  is  to  be  fired  and  all  con- 
tiguous accessible  places  of  the  same  seam  within  a 
radius  of  twenty  yards,  and  has  found  such  place  safe 
for  firing : 

(g)  If  in  any  7nine,  at  either  of  the  four  inspections  under 
Eule  4  recorded  last  before  a  shot  is  to  be  fired, 
inflammable  gas  has  been  reported  to  be  present  in  the 
ventilating  district  in  which  the  shot  is  to  be  fired,  the 
shot  shall  not  be  fired — 

(1.)  Unless  a  competent  person,  appointed  as  afore- 
said, has  examined  the  place  where  gas  has  been  so 
reported  to  be  present,  and  has  found  that  such  gas 
has  been  cleared  away,  and  that  there  is  not  at  or 
near  such  place  sufficient  gas  issuing  or  accumulated 
to  render  it  unsafe  to  fire  the  shot ;  or 

(2.)  Unless  the  explosive  emj^loyed  in  firing  the  shot 
is  so  used  with  water  or  other  contrivance  as  to 
prevent  it  from  inflaming  gas,  or  is  of  such  a  nature 
that  it  cannot  inflame  gas  : 

(h)  If  the  place  where  a  shot  is  to  be  fired  is  dry  and 
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dusty,  then  the  sliot  shall  not  be  fired  unless  one  of  the 
following  conditions  is  observed,  that  is  to  say — 

(1.)  Unless  the  place  of  firing  and  all  contiguous 
accessible  places  within  a  radius  of  twenty  yards 
therefrom  are  at  the  time  of  firing  in  a  wet  state  from 
thorough  watering  or  otlier  treatment  equivalent  to 
watering,  in  all  -parts  where  dust  is  lodged,  whether 
roof,  floor,  or  sides ;  or 

(2.)  In  the  case  of  places  in  which  watering  would 
injure  the  roof  or  floor,  unless  the  explosive  is  so  used 
with  water  or  other  contrivance  as  to  prevent  it 
from  inflaming  gas  or  dust,  or  is  of  such  a  nature  that 
it  cannot  inflame  gas  or  dust : 

(i)  If  such  dry  and  dusty  place  is  part  of  a  main  haulage 
road,  or  is  a  place  contiguous  thereto,  and  showing 
dust  adhering  to  the  roof  and  sides,  no  shot  shall  be 
fired  there  unless — 

(1.)  Both  the  conditions  mentioned  in  sub-head  (h) 
have  been  observed  ;  or 

(2.)  Unless  such  one  of  the  conditions  mentioned  in 
sub-head  (h)  as  may  be  applicable  to  the  particular 
place  has  been  observed,  and  moreover  all  workmen 
have  been  removed  from  the  seam  in  which  the  shot  is 
to  be  fired,*  and  from  all  seams  communicating  with 
the  s//qft  on  the  same  level,  except  the  men  engaged 
in  firing  the  shot,  and  such  other  persons,  not  ex- 
ceeding ten,  as  are  necessarily  employed  in  attending 
to  the  ventilating  furnaces,  steam  boilers,  engines, 
machinery,  winding  apparatus,  signals,  or  horses,  or 
inspecting  the  nnne  : 

(k)  In  this  Act  "  ventilating  district  "  means  such  part  of 
a  seam  as  has  an  independent  intake  commencing  from 
a  main  intake  air  course,  and  an  independent  return 
airway  terminating  at  a  main  return  air  course ;  and 
"  main  haulage  road  "  means  a  road  which  has  been, 
or  for  the  time  being  is,  in  use  for  moving  trams  by 
steam  or  other  mechanical  power : 

(1)  Where  a  seam  of  a  ijiine  is  not  divided  into  separate 
ventilating  districts  the  provisions  in  this  Act  relating 
to  ventilating  districts  shall  be  read  as  though  the  word 
*'  seam  "  were  substituted  for  the  words  "  ventilating 
district  "  : 

(m)  So  much  of  this  rule  as  requires  the  explosive  sub- 
stance taken  into  the  mine  to  be  in  cartridges,  and  so 


*  See  Wales  v.  Thomas  (6  Nov.  1885),  16  Q.  B.  D.  340;  56  L.  J.  M.  C. 
67;  55  L,  T.  400;  50  J.  P.  516. 
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much  of  the  provisions  of  sub-head  (f)  as  relates  to  a 
dry  and  dusty  place,  and  the  provisions  (g),  (h),  (i), 
(k)  and  (1)  shall  not  apply  to  seams  of  clay  or  strati- 
fied ironstone  which  are  not  worked  in  connection  with 
any  coal  seam,  and  which  contain  no  coal  in  the 
working. 

[A  Secretary  of  State,  on  being  satisfied  that  any  explosive 
is  or  is  likely  to  become  dangerous,  may  by  order,  of  which 
notice  shall  be  given  in  such  manner  as  he  may  direct  {h), 
prohibit  the  use  thereof  in  any  mine  or  in  any  class  of  mines 
either  absolutely  or  subject  to  conditions,  and  the  provisions 
of  the  principal  Act  as  to  contraventions  of  general  rules 
shall  apply  to  contraventions  of  any  such  prohibitions. 
59     60  Vict  c.  43,  s.  6.] 

(6)  This  provision  as  to  giving  notice  is  directory  only,  and  is  not  a 
condition  precedent  to  the  coming  into  operation  of  the  order,  and 
production  of  a  King's  printers'  copy  of  the  order  is  sufficient  to 
warrant  the  justices  in  convicting  for  breach  of  it.  The  manager  can 
be  convicted  if  explosives  have  been  surreptitiously  used  without  his 
knowledge  unless  he  proves  non-liability  in  manner  enacted  by  sect.  50, 
j>ost.  Jones  v.  Rohson  (18  Jan.  1901),  [1901]  1  K.  B.  673;  70 
L.  J.  K.  B.  419. 

Eule  13.  Where  a  place  is  likely  to  contain  a  dangerous  Water  and 
accumulation  of  water,  the  working  approaching  that  place  bore-holes, 
shall  not  at  any  point  within  40  yards  of  that  place  exceed 
8  feet  in  width,  and  there  shall  be  constantly  kept  at  a 
sufficient  distance,  not  being  less  than  5  yards,  in  advance,  at 
least  one  bore -hole  near  the  centre  of  the  working,  and  suffi- 
cient flank  bore-holes  on  each  side. 

Rule  14.   Every  underground  plane  on  which  persons  Sig-nalling 
travel,  which  is  self-acting  or  worked  by  an  engine,  windlass  f^j^^^^g}}-^^^ 
or  gin,  shall  be  provided  (if  exceeding  30  yards  in  length)  planes  workfd 
with  some  proper  means  of  communicating  distinct  and  by  machinery, 
definite  signals  between  the  stopping  places  and  the  ends  of 
the  plane,  and  shall  be  provided  in  every  case  with  sufficient 
manholes  for  places  of  refuge  at  intervals  of  not  more  than 
20  yards,  or  if  there  is  not  room  for  a  person  to  stand  between 
the  side  of  a  tub  and  the  side  of  the  plane,  then  (unless  the 
tubs  are  moved  by  an  endless  chain  or  rope)  at  intervals  of 
not  more  than  10  yards  (c). 

(c)  This  rule  is  complied  with  if  manholes  are  provided  on  one  side 
of  an  underground  plane ;  but  where  a  plane  is  divided  by  a  wall  into 
two  passages,  each  passage  is  a  separate  plane  notwithstanding  that  in 
many  places  the  wall  may  be  broken  down.  Wilson  v.  Wisliaw  Coal 
Co.  (21  June,  1883),  10  Sess.  Cas.  (Ser.  4)  1021. 

C.  M  M 
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Eule  15.  Every  road  on  wliicli  persons  travel  underground 
where  the  load  is  drawn  by  a  horse  or  other  animal  shall  be 
provided,  at  intervals  of  not  more  than  50  yards,  with 
sufficient  manholes,  or  with  places  of  refuge  {d) ,  and  every 
such  place  of  refuge  shall  be  of  sufficient  length,  and  at  least 
3  feet  in  width  between  the  waggons  running  on  the  road 
and  the  side  of  such  road.  There  shall  be  at  least  two  proper 
travelling  ways  into  every  steam-engine  room  and  boiler 
gallery. 

(cZ)  It  appears  that  the  mouth  of  a  cross-road  is  a  sufficient  ''man- 
hole "  or  "  place  of  refuge."  Hughes  v.  Clyde,  &c.  Co.  (1891),  19  Sess. 
Cas.  (Ser.  4)  343. 

Eule  16.  Every  manhole  and  every  place  of  refuge  shall 
be  constantly  kept  clear,  and  no  person  shall  place  anything 
in  any  such  manhole  or  place  of  refuge. 

Eule  17.  Every  travelling  road  on  which  a  horse  or  other 
draught  animal  is  used  underground  shall  be  of  sufficient 
dimensions  to  allow  the  horse  or  other  animal  to  pass  without 
rubbing  against  the  roof  or  timbering. 

Eule  18.  The  top  of  every  shaft  which  for  the  time  being 
is  out  of  use,  or  used  only  as  an  air  shaft,  shall  be  and  shall 
be  kept  securely  fenced. 

Eule  19.  The  top  and  all  entrances  between  the  top  and 
bottom,  including  the  sump,  if  any,  of  every  working, 
ventilating  or  pumping  shaft  shall  be  properly  fenced,  but 
this  shall  not  be  taken  to  forbid  the  temporary  removal  of 
the  fence  for  the  pin-pose  of  repairs  or  other  operations,  if 
proper  precautions  are  used  (<?) . 

(e)  So  long  as  a  fence  is  provided,  the  owners  are  not  liable  for  the 
door  of  the  fence  being  left  open.  Sinnerton  v.  Merry  (22  June, 
1885),  13  Sess.  Cas.  (Ser.  4)  1012.  It  has  been  held  that  where  a  pit 
was  being  deepened,  it  is  enough  if  there  be  only  a  moveable  wooden 
block  across  a  line  of  rails  laid  up  to  the  pit  mouth.  McGill  v.  Boivman 
(1890),  18  Sess.  Cas.  (Ser.  4)  206. 


Securing  of  Eule  20.  Where  the  natural  strata  are  not  safe,  every 
working  or  pumping  shaft  shall  be  securely  cased,  lined  or 
otherwise  made  secure. 

Eule  21.  The  roof  and  sides  of  every  travelling  road  and 
working  place  shall  be  made  secure,  and  a  person  shall  not, 
unless  appointed  for  the  purpose  of  exploring  or  repairing, 
travel  or  work  in  any  such  travelling  road  or  working  place 
which  is  not  so  made  secure.  [And  see  Special  Rules  of  1901.] 
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Rule  22.  Where  tlie  timbermg  of  the  working  places  is  Timbering, 
done  by  the  workmen  employed  therein,  suitable  timber 
shall  be  provided  at  the  working  place,  gate  end,  pass  bye, 
siding  or  other  similar  place  in  the  mine  convenient  to  the 
workmen,  and  the  distance  between  the  sprags  or  holing 
props  where  they  are  required  (/)  shall  not  exceed  six  feet  or 
such  less  distance  as  may  be  ordered  by  the  owner,  agent  or 
manager. 

(/)  "Where  they  are  required"  means  where  actually  necessary, 
and  not  merely  where  the  workmen  think  them  necessary ;  the  necessity 
being  a  question  of  fact  to  be  decided  by  the  magistrates  in  each  case. 
Gihlon  V.  Phillips  (17  Dec.  1894),  64  L.  J.  M.  C.  42.  Under  Special 
Eule,  proposed  by  the  Home  Secretary  in  1901,  the  miners  shall  have 
the  timber  at  or  within  30  yards  of  every  working  place. 

Eule  28.  Where  there  is  a  downcast  and  furnace  shaft  to  Option  of 
the  same  seam,  and  both  such  shafts  are  provided  with  ^^'^^fhafr" 
apparatus  in  use  for  raising  and  lowering  persons,  every 
person  employed  in  the  mine  shall,  on  giving  reasonable 
notice,  have  the  option  of  using  the  downcast  shaft. 

Rule  24.  In  any  mine  which  is  usually  entered  by  means  Attendance  of 
of  machinery,  a  competent  male  person  not  less  than  22  years  engineman. 
of  age  shall  be  appointed  for  the  purpose  of  working  the 
machinery  which  is  employed  in  lowering  and  raising  persons 
therein,  and  shall  attend  for  that  purpose  during  the  whole 
time  that  any  person  is  below  ground  in  the  mine. 

Where  any  shaft,  plane  or  level  is  used  for  the  purpose 
of  communication  from  one  part  to  another  part  of  a  mine, 
and  persons  are  taken  up  or  down  or  along  such  shaft,  plane 
or  level  by  means  of  any  engine,  windlass  or  gin,  driven  or 
worked  by  steam  or  any  mechanical  power,  or  by  an  animal 
or  by  manual  labour,  the  person  in  charge  of  such  engine, 
windlass  or  gin,  or  of  any  part  of  the  machinery,  ropes, 
chains  or  tackle  connected  therewith  must  be  a  competent 
male  person  not  less  than  18  years  of  age. 

Where  the  machinery  is  worked  by  an  animal,  the  person 
under  whose  direction  the  driver  of  the  animal  acts  shall, 
for  the  purposes  of  this  rule,  be  deemed  to  be  the  person  in 
charge  of  the  machinery.* 

Rule  25.  Every  working  shaft  used  for  the  purpose  of  Means  of 
drawing  minerals  or  for  the  lowering  or  raising  of  persons  si^allmg  for 
shall,  if  exceeding  50  yards  in  depth,  and  not  exempted  in  shafts, 
writing  by  the  inspector  of  the  district,  be  provided  with 

*  See  R.  V.  Mandlcy  (27  Jan.  1864),  M.  Advocate  v.  Hamilton  (10  Oct. 

9  L.  T.  827,  cited  under  sect.  9,  „^   ,q 

ante;  and  as  to  criminal  liability,  ^  <^oup.  ly. 
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guides  and  some  proper  means  of  communicating  distinct 
and  definite  signals  from  the  bottom  of  the  Hhaft  and  from 
every  entrance  for  the  time  being  in  use  between  the  surface 
and  the  bottom  of  the  ^Iwft  to  the  surface,  and  from  the 
surface  to  the  bottom  of  the  shafts  and  to  every  entrance  for 
the  time  being  in  use  between  the  surface  and  the  bottom  of 
the  8haft  (cj). 

{g)  As  to  what  is  a  working  shaft,  soo  Foster  v.  North  Hendre  Mining 
Co.,  [1891]  1  Q.  B.  71,  cited  under  sect.  18,  p.  501,  ante. 

Eule  26.  If  in  any  mine  the  winding  apparatus  is  not 
provided  with  some  automatic  contrivance  to  prevent  over- 
winding, then  the  cage,  when  men  are  being  raised,  shall 
not  be  wound  up  at  a  speed  exceeding  three  miles  an  hour 
after  the  cage  has  reached  a  point  in  the  shaft  to  be  fixed  by 
the  special  rules. 

Rule  27.  A  sufficient  cover  overhead  {h)  shall  be  used  for 
every  cage  or  tub  employed  in  lowering  or  raising  persons  in 
any  working  shafts  except  where  the  cage  or  tub  is  worked 
by  a  windlass,  or  where  persons  are  employed  at  work  in  the 
shaft,,  or  where  a  written  exemption  is  given  by  the  inspector 
of  the  district. 

{h)  Men  are  liable  for  breach  of  this  rule  if,  when  there  is  a  covered 
cage,  they  nevertheless  come  up  by  a  "  skip  "  or  open  box,  without  a 
cover,  which  is  used  for  raising  minerals  and  refuse.  Frtcheville  v. 
Souden  (17  April,  1883),  48  L.  T.  612;  47  J.  P.  613. 

Rule  28.  A  single  linked  chain  shall  not  be  used  for 
lowering  or  raising  joei'sons  in  any  working  shaft  or  plane 
except  for  the  short  coupling  chain  attached  to  the  cage  or 
tub. 

Eule  29.  There  shall  be  on  the  drum  of  every  machine 
used  for  lowering  or  raising  persons  such  flanges  or  horns, 
and  also,  if  the  drum  is  conical,  such  other  appliances,  as 
may  be  sufficient  to  prevent  the  rope  from  slipping. 

Eule  30.  There  shall  be  attached  to  every  machine  worked 
by  steam,  water  or  mechanical  powder,  and  used  for  lowering 
or  raising  persons,  an  adequate  break  or  breaks,  and  a  proper 
indicator  (in  addition  to  any  mark  on  the  rope)  showing  to 
the  person  who  works  the  machine  the  position  of  the  cage  or 
tub  in  the  shaft. 

If  the  drum  is  not  on  the  crank  shaft,,  there  shall  be  an 
adequate  break  (^)  on  the  drum  shaft. 

[%)  The  break  must  be  kept  in  proper  working  order  ;  pumping  gear 
is  not  enough,  although  serving  the  purpose  of  a  break.  Nimmo  v. 
Clark  (22  Feb.  1872),  10  Sess.  Cas.  (Ser.  3)  477. 
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Rule  31.  Every  fly-wheel,  and  all  exposed  and  dangerous  Fencmg 
parts  of  the  machinery,  used  in  or  about  the  mine  shall  be,  i^iachmery. 
and  shall  be  kept,  securely  fenced. 

Rule  32.  Each  steam  boiler,  whether  separate  or  one  of  Safety  valves 
a  range,  shall  have  attached  to  it  a  proper  safety  valve,  and 
also  a  proper  steam  gauge  and  water  gauge  to  show  respec- 
tively the  pressure  of  steam  and  the  height  of  water  in  each 
boiler. 

Rule  33.  A  barometer  and  thermometer  shall  be  placed  Barometer, 
above  ground  in  a  conspicuous  position  near  the  entrance  to 
the  mine. 

Rule  34.  Where   persons   are   employed    underground.  Stretchers, 
ambulances  or  stretchers,  with  splints  and  bandages,  shall 
be  kept  at  the  mine  ready  for  immediate  use  in  case  of 
accident. 

Rule  35.  No  person  shall  wilfully  damage,  or  without  Wilful 
proper  authority  remove  or  render  useless,  any  fence,  fencing,  damage, 
manhole,  place  of  refuge,  casing,  lining,  guide,  means  of 
signalling,  signal,  cover,  chain,  flange,  horn,  break,  indicator, 
steam  gauge,  water  gauge,  safety  valve  or  other  appliance  or 
thing  provided  in  any  mine  in  compliance  with  this  Act. 

Rule  36.  Every  person  shall  observe  such  directions  with  Observance  of 
respect  to  working  as  may  be  given  to  him  with  a  view  to  <^ectioiis. 
comply  with  this  Act  or  the  special  rules  in  force  in  the 
mine. 

Rule  37.  The  books  mentioned  in  these  rules  shall  be  pro-  Books  and 
vided  by  the  oicner,  agent  or  manager,  and  the  books,  or  a  copies  thereof, 
correct  copy  thereof,  shall  be  kept  at  the  office  at  the  mine, 
and  any  inspector  under  this  Act,  and  any  person  employed 
in  the  mine,  or  anyone  having  the  written  authority  of  any 
inspector  or  person  so  employed,  may  at  all  reasonable  times 
inspect  and  take  copies  of  and  extracts  from  any  such  books  ; 
but  nothing  in  these  rules  shall  be  construed  to  impose  the 
obligation  of  keeping  any  such  book  or  a  copy  thereof  for 
more  than  twelve  months  after  the  book  has  ceased  to  be  used 
for  entries  therein  under  this  Act. 

Any  report  by  this  Act  required  to  be  recorded  in  a  book 
may  be  partly  in  print  (including  lithograph)  and  partly  in 
writing. 

Rule  38.  The  persons  employed  in  a  mine  may  from  time  Periodical 
to  time  appoint  two  of  their  number,  or  any  two  persons,  not  ^^^^H^X 
being  mining  engineers,  who  are  practical  working  miners,  workmen, 
to  inspect  the  mine  at  their  own  cost;  and  the  persons  so 
appointed  shall  be  allowed  once  at  least  in  every  month, 
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accompanied,  if  tlie  oinier,  agent  or  manager  of  the  niiiie  thinks 
fit,  by  himself  or  one  or  more  officers  of  the  mine,  to  go  to 
every  part  of  the  mine,  and  to  inspect  the  shafts,  levels,  planes, 
working  places,  return  airways,  ventilating  apparatus,  old 
workings  and  machinery.  Every  facility  shall  be  afforded 
by  the  owner,  agent  and  manager  and  all  persons  in  the 
mine  for  the  purpose  of  the  inspection ;  and  the  persons 
aj)pointed  shall  forthwith  make  a  true  report  of  the  result 
of  the  ins]_3ection,  and  that  report  shall  be  recorded  in  a 
book  to  be  kept  at  the  mine  for  the  purpose,  and  shall 
be  signed  by  the  persons  who  made  the  inspection ;  and  if 
the  report  state  the  existence  or  apprehended  existence  of 
any  danger,  the  onner,  agent  or  manager  shall  forthwith 
cause  a  true  copy  of  the  report  to  be  sent  to  the  insj)ector 
of  the  district. 

Rule  39.  No  person  not  now  employed  as  a  coal  or  ii'on- 
stone  getter  shall  be  allowed  to  work  alone  as  a  coal  or  iron- 
stone getter  in  the  face  of  the  workings,  until  he  has  had  two 
years'  experience  of  such  work  under  the  supervision  of  skilled 
workmen,  or  unless  he  shall  have  been  previously  employed 
for  two  years  in  or  about  the  face  of  the  workings  of  a  mine. 
\_Also  see  sect.  64.] 

Penalty  on  50.  Every  person  (//)  who  contravenes  or  does  not  comply 
non-compli-  ^itb  any  of  the  general  rules  in  this  Act  shall  be  guilty  of  an 
rul?s^^^^  offence  against  this  Act ;  and  in  the  event  of  any  contra- 
vention of  or  non-compliance  with  any  of  the  said  general 
rules,  in  the  case  of  any  mine  to  which  this  Act  applies,  by  any 
person  whomsoever,  the  oivner  (/),  agent  {in)  and  manager  {n) 
shall  each  be  guilty  of  an  offence  against  this  Act,  unless  he 
proves  that  he  had  taken  all  reasonable  means  (o),  by  pub- 
lishing and  to  the  best  of  his  power  enforcing  (7;)  the  said 
rules  as  regulations  for  the  working  of  the  mine,  to  prevent 
such  contravention  or  non-compliance. 

(A-)  A  working  miner  is  liable  for  breach  of  rules.  FrechevilJe  v. 
Souden  (17  April,  1883),  48  L.  T.  612  ;  47  J.  P.  613  (Dolcoath  Mine, 
Cornwall). 

(/)  Notwithstanding  that  the  mine  is  under  the  control  of  a  certifi- 
cated manager,  and  that  he  is  fined,  the  "owner"  and  "agent"  are 
also  liable  unless  they  prove  their  right  to  immunity  as  enacted  in  the 
proviso.  Wynne  y.  Forrester  (23  May,  1879),  L.  E.  5  C.  P.  D.  361 ; 
48  L.  J.  M.  C.  140;  40  L.  T.  524;  27  W.  E.  820;  43  J.  P.  686 
(Western  Coyney  Collier}'-,  Staffordshire). 

(m)  A  managing  director  of  the  colliery  company  is  liable  as 
"  agent."  Stokes  v.  Checkland  (2  Peb.  1893),  68  L.  T.  457  ;  5  Eeports, 
240 ;  57  J.  P.  232  (Mapperley  Colliery,  Derbyshire). 
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{n)  The  manager  will  be  liable  GYen  though  the  prohibited  act  is 
committed  by  a  miner  surreptitiously  and  without  the  knowledge  of 
the  manager,  unless  the  latter  proves  non-liability  as  provided  by  this 
section.  Jones  v.  Eobson  (18  Jan.  1901),  1  Q.  B.  673;  10  L.  J.  K.  B. 
419. 

(o)  "Where  a  manager  had  advised  his  owners  to  make  substantial 
improvements  which  they  had  omitted  to  do,  but  had  himseK  failed  to 
do  a  slighter  thing  which  was  within  his  own  power  to  effect,  it  was 
held  that  he  was  liable.  Hall  v.  Hopivood  (3  Dec.  1879),  49  L.  J.  M.  0. 
17 ;  41  L.  T.  797  (Alyn  Colliery,  N.  Wales). 

Where  owners  took  no  active  part  in  the  management  of  a  coal  mine, 
except  as  regards  the  commercial  part  of  the  business,  but  there  was  a 
certificated  manager  in  full  charge,  and  rules  were  duly  posted,  it  was 
held  that  justices  might  properly  find  that  the  owners  had  taken  all 
reasonable  means,  and  were  not  liable  for  breach  of  a  general  rule. 
Bell  V.  Bruce  (10  Feb.  1891),  55  J.  P.  535. 

So,  where  a  part  owner  is  duly  certificated  and  takes  the  entire 
management,  his  dormant  co-owners  are  not  liable.  Baker  v.  Carter 
(5  Feb.  1878),  L.  E.  3  Ex.  D.  132 ;  47  L.  J.  M.  C.  87 ;  26  W.  E.  497 
(Golds  Green  Colliery,  Staffordshire). 

But  one  of  several  co-owners  may  be  made  separately  liable  where 
he  cannot  prove  statutory  immunity.  R.  v.  Brown  (28  May,  1857), 
7  E.  &  B.  757  ;  26  L.  J.  M.  C.  183 ;  3  Jm\  N.  S.  745 ;  5  W.  E.  625 
(Monmouthshire) . 

[p)  Where  a  competent  lampman  has  been  appointed  by  the 
manager,  and  rules  have  been  published  and  orders  given  for  safety 
lamps  to  be  always  locked  when  required  for  use,  the  owners  and 
manager  are  not  personally  liable  to  inspect  the  lamps,  or  to  be  pro- 
ceeded against  for  breach  of  rules  by  the  lampman.  Dickinson  v. 
Fletcher  (17  Nov.  1873),  L.  E.  9  C.  P.  1  ;  43  L.  J.  M.  C.  25;  29 
L.  T.  540. 

Where  a  certificated  manager  is  acting,  and  the  rules  are  duly 
published,  and  the  managing  director  or  "agent"  sees  from  time  to 
time  that  all  is  going  on  well,  and  has  authorized  all  necessary  ex- 
penditure for  the  safety  and  proper  conduct  of  the  mine,  then  he  has 
discharged  himself  of  responsibility.  Stokes  v.  Checkland  (2  Feb. 
1893),  68  L.  T.  457  ;  57  J.  P.  232 ;  5  Eeports,  240. 

"  If  there  be  evidence  of  any  facts  indicating  danger,  that  any  dis- 
regard of  the  rules  has  taken  place  which  has  been  communicated  to 
the  managing  director  or  agent,  he  will  be  bound  to  take  some  definite 
means  to  see  that  measures  are  taken  to  avoid  the  danger,  and  enforce 
the  rules  more  strictly  in  future,  and  he  will  not  discharge  his  obliga- 
tion by  merely  telling  the  manager  to  see  about  it.  There  is  a  positive 
obligation  thrown  upon  him  to  see  that  the  particular  mischief  to 
which  his  attention  is  drawn  is  remedied,  and  he  himself  has  the 
responsibility."    11,,  obiter  dictum  of  Bruce,  J. 


536 


Statutory  Regulation  of  Mines,  etc. 


Special  Rules. 

Special  rules  51. — (1.)  There  shall  be  established  in  every  mine  such  rules 
mine^^^^  (referred  to  in  this  Act  as  special  rules)  for  the  conduct  and 
guidance  of  the  persons  acting  in  the  management  of  such 
mine  or  employed  {q)  in  or  about  the  mine  as,  under  the  par- 
ticular state  and  circumstances  of  such  mine,  may  appear  best 
calculated  to  prevent  dangerous  accidents,  and  to  provide  for 
the  safety,  convenience  and  proper  discipline  of  the  persons 
employed  {q)  in  or  about  the  mine. 

(q)  Notwithstanding  that  the  contract  of  service  may  be  at  an  end, 
the  character  of  "persons  employed  about  a  mine"  continues  until 
they  get  out  of  the  mine,  or  until  a  reasonable  time  elapses  before  they 
are  let  out.  Per  Lindley,  J.,  in  Iliyham  v.  Wright  (15  May,  1877), 
L.  E.  2  0.  P.  D.  397  ;  46  L.  J.  M.  C.  223 ;  37  L.  T.  187 ;  41  J.  P.  679. 


(2.)  Such  special  rules,  when  established,  shall  be  signed  in 
duplicate  by  the  insjDector  who  is  inspector  of  the  district  at 
the  time  the  rules  are  established,  and  shall  be  observed  in 
and  about  every  such  mijie  (including  any  extension  thereof) 
in  the  same  manner  as  if  they  were  enacted  iu  this  Act. 

(3.)  If  any  person  (r)  who  is  bound  to  observe  the  special 
rules  established  for  any  mine  acts  in  contravention  of,  or  fails 
to  comply  with,  any  of  them,  he  shall  be  guilty  of  an  offence 
against  this  Act,  and  also  the  owner,  agent  and  manager  of 
such  mine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means,  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  rules  as 
regulations  for  the  working  of  the  mine,  so  as  to  prevent  such 
contravention  or  non-compliance. 

(r)  Where  a  manager  stood  by,  and  encouraged  or  assented  to  the 
breaking  by  the  banksman  of  a  special  rule  as  to  the  number  of  men 
to  descend  the  pit,  it  was  held  that  the  manager  was  liable  to  be  con- 
victed of  aiding,  abetting  or  procuring  the  banksman  to  violate  the 
rule.  HoiueUs  v.  Wynne  (23  June,  1863),  32  L.  J.  M.  C.  241 ;  15  0.  B. 
N.  S.  3;  9  Jur.  N.  S.  1041. 

Where  a  special  rule  provided  that  the  engine-tender  should  not 
allow  any  person  to  be  in  the  engine  house  for  any  purpose,  and  should 
not  leave  his  engine  in  charge  of  any  other  person  without  authority 
of  the  manager,  it  was  held  that  the  engineman  was  liable  to  conviction 
for  failing  to  comply  with  the  special  rule  by  reason  of  allowing  to  be 
inside  a  boy  whose  work  was  to  oil  the  boilers  outside,  notwithstanding 
that  the  manager  had  permitted  the  boy  to  be  inside.  Haywood  v. 
Baher  (8  Nov.  1876),  41  J.  P.  533. 

Men  are  liable  for  breach  of  a  special  rule  that  no  one  is  to  ascend 
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the  pit  contrary  to  the  direction  of  the  hooker,  notwithstanding  that 
they  have  previously  discharged  themselves  from  their  employment. 
Higham  v.  Wright  (15  May,  1877),  L.  E.  2  C.  P.  D.  397  ;  46  L.  J.  M.  0. 
223;  37  L.  T.  187  ;  41  J.  P.  679. 

Miners  are  liable  to  conviction  although  there  is  no  evidence  that  a 
copy  of  the  special  rules  has  been  handed  to  them  as  provided  therein  : 
such  handing  is  not  a  condition  precedent.  Higginson  v.  Hapley 
(27  Jan.  1869),  19  L.  T.  690. 

[While  any  special  rules  made  under  sect.  1  of  the  Coal 
Mines  Regulation  Act,  1896,  are  in  force  in  any  mine,  any 
general  rule  contained  in  sect.  49  of  the  1887  Act,  and  any 
sp)ecial  rule  established  under  the  1887  Act,  shall,  if  and  so  far 
as  it  is  inconsistent  with  any  special  rules  made  under  sect.  1 
of  the  1896  Act,  be  considered  as  suspended  in  relation  to 
that  mine.    59  ^  60  Vict.  c.  43,  s.  1.] 

52.  —  (1.)  The  owner,  agent  or  manager  of  every  mine  shall  Establish- 
frame  and  transmit  to  the  inspector  of  the  district,  for  ^g^|^g^J*j.^fg^ 
approval  by  a  Secretary  of  State,  special  rules  for  the  mine,  specia  ru  es. 
within  three  months  after  the  commencement  of  this  Act,  or 

within  three  months  after  the  commencement  (if  subsequent 
to  the  commencement  of  this  Act)  of  any  working  for  the 
purpose  of  opening  a  new  mine  or  of  renewing  the  working  of 
an  old  mine. 

(2.)  The  proposed  special  rules,  together  with  a  printed 
notice  specifying  that  any  objection  to  the  rules  on  the 
ground  of  anything  contained  therein  or  omitted  therefrom 
may  be  sent  by  any  of  the  persons  employed  in  the  mine  to 
the  inspector  of  the  district,  at  his  address,  stated  in  the 
notice,  shall,  during  not  less  than  two  weeks  iiefore  the  rules 
are  transmitted  to  the  inspector,  be  posted  up  in  like  manner 
as  is  provided  in  this  Act  respecting  the  publication  of  special 
rules  for  the  information  of  persons  employed  in  the  mine, 
and  a  certificate  that  the  rules  and  notice  have  been  so  posted 
up  shall  be  sent  to  the  inspector  with  two  copies  of  the  rules, 
signed  by  the  person  sending  the  same. 

(3.)  If  the  rules  are  not  objected  to  by  the  Secretary  of 
State  within  40  days  after  their  receipt  by  the  inspector,  they 
shall  be  established. 

53.  — (1.)  If  the  Secretary  of  State  is  of  opinion  that  the  Secretary  of 
proposed  special  rules  so  transmitted,  or  any  of  them,  do  not  ^^^^^^"^^^ 
sufficiently  provide  for  the  prevention  of  dangerous  accidents  special  rules, 
in  the  mine,  or  for  the  safety  or  convenience  of  the  persons 
employed  in  or  about  the  mine,  or  are  unreasonable,  he  may, 

within  40  days  after  the  rules  are  received  by  the  inspector, 
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object  to  the  rules,  and  propose  to  the  owner,  agent  or 
manager  in  writing  any  modifications  in  the  rules  by  way 
either  of  omission,  alteration,  substitution  or  addition. 

(2.)  If  the  owner,  agent  or  manager  does  not,  within  20 
days  after  the  modifications  proposed  by  the  Secretary  of 
State  are  received  by  him,  object  in  writing  to  them,  the 
proposed  special  rules  with  those  modifications  shall  be 
established. 

(3.)  If  the  owner,  agent  or  manager  sends  his  objection  in 
writing  witliin  the  said  20  days  to  the  Secretary  of  State,  the 
matter  shall  be  referred  to  arbitration  under  this  Act,  and 
the  date  of  the  receipt  of  the  objection  by  the  Secretary  of 
State  shall  be  deemed  to  be  the  date  of  the  reference,  and  the 
rules  shall  be  established  as  settled  by  an  award  on  arbitra- 
tion. 

[By  the  Coal  Mines  Eegulation  Act,  1896,  it  is  enacted — 

1. — (1.)  The  power  to  propose,  amend  and  modify  special 
rules  for  a  mine  under  the  Coal  Mines  Eegulation  Act,  1887 
(in  this  Act  referred  to  as  the  principal  Act),  shall  include 
powers  with  respect  to  any  of  the  following  matters : — 

(a)  The  nature  and  description  of  the  lights  or  lamps  to  be 
used  in  the  mine,  and  their  custod}^  and  the  mode  of 
using  and  trimming  them  ;  and 

(b)  The  description  of  explosives  to  be  used  in  the  mine, 
the  mode  of  using  and  of  storing  such  explosives,  and 
of  making  and  stemming  holes,  and  the  times  at  which, 
and  the  manner  in  which,  shots  are  to  be  fired  in  the 
mine;  and 

(c)  The  number  or  class  of  persons,  if  any,  to  be  permitted 

to  remain  in  the  mine,  or  any  part  thereof,  whilst  shots 
are  being  fired  ;  and 

(d)  The  watering  or  efiicient  damping  of  the  mine  or  any 
ways  or  places  therein  ;  and 

(e)  Generally  the  precautions  to  be  adopted  for  the  pre- 
vention of  accidents  from  inflammable  gas  and  coal 
dust.] 

Amendment  54. — (1.)  After  Special  rules  are  established  under  this 
rules^^^^^  Act  in  any  mine,  the  owner,  agent  or  manager  of  the  mme 
may  from  time  to  time  propose  in  writing  to  the  inspector 
of  the  district,  for  the  approval  of  a  Secretary  of  State,  any 
amendment  of  the  rules  or  any  new  special  rules,  and  the 
provisions  of  this  Act  with  respect  to  the  original  special 
rules  shall  apply  to  all  such  amendments  and  new  rules  in 


The  Coal  Mines  Regulation  Acts. 


539 


like  manner,  as  nearly  as  may  be,  as  they  apply  to  the 
original  rules. 

(2.)  A  Secretary  of  State  may  from  time  to  time  propose 
in  writing  to  the  oivner,  agent  or  manager  of  the  mine  any 
new  special  rules,  or  any  amendment  of  the  special  rules, 
and  the  provisions  of  this  Act  with  respect  to  a  proposal  of 
a  Secretary  of  State  for  modifying  the  special  rules  trans- 
mitted by  the  ouiier,  agent  or  manager  of  a  mine  shall  apply 
to  all  such  new  special  rules  and  amendments  in  like  manner, 
as  nearly  as  may  be,  as  they  apply  to  the  proposal. 

55.  If  the  owner,  agent  or  manager  of  any  mi)w  makes  False  state- 
any  false  statement  with  respect  to  the  posting  up  of  the  ^^JJ^^^J^^^^ 
rules  and  notices,  he  shall  be  guilty  of  an  offence  against  this  transmit 
Act ;  and  if  special  rules  for  any  mine  are  not  transmitted  special  rules, 
within  the  time  limited  by  this  Act  to  the  inspector  for  the 
approval  of  a  Secretary  of  State,  the  owner,  agent  and  manager 

of  such  mine  shall  each  be  guilty  of  an  offence  against  this 
Act,  unless  he  proves  that  he  had  taken  all  reasonable  means, 
by  enforcing  to  the  best  of  his  power  the  provisions  of  this 
Act,  to  secure  the  transmission  of  the  rules.  [_And  see  sects.  59 
and  60.] 

56.  An  inspector  under  this  Act  shall,  when  required,  Certified  copy 
certify  a  copy  which  is  shown  to  his  satisfaction  to  be  a  true  y^igg^^^^^g 
copy  of  any  special  rules  which  for  the  time  being  are  estab-  evidence, 
lished  under  this  Act  in  any  mine,  and  a  cojDy  so  certified 

shall  be  evidence  (but  not  to  the  exclusion  of  other  proof) 
of  such  special  rules,  and  of  the  fact  that  they  are  duly 
established  under  this  Act  and  have  been  signed  by  the 
inspector. 

Publication  of  Abstract  of  Act  and  of  Special  Rules. 

57.  For  the  purpose  of  making  known  the  provisions  of  Publication 
this  Act  and  the  special  rules  to  all  persons  employed  in  and  of  abstract  of 
about  each  mine,  an  abstract  of  this  Act  supplied,  on  the  ^ecfar^^ 
application  of  the  owner,  agent  or  manager  of  the  7nine,  by  rules. 

the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State, 
and  a  correct  copy  of  all  the  special  rules,  shall  be  published 
as  follows : 

(I.)  The  owner,  agent  or  manager  of  the  mine  shall  cause 
the  abstract  and  copy  of  the  rules,  with  the  name  of 
the  mine  and  the  name  and  address  of  the  inspector  of 
the  district,  and  the  name  of  the  owner  or  agent  and  of 
the  manager  appended  thereto,  to  be  posted  up,  in 
legible  characters,  in  some  conspicuous  pla'^e,  at  or  near 
the  mine,  where  they  may  be  conveniently  read  by  the 
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persons  employed ;  and  so  often  as  the  same  become 
defaced,  obliterated  or  destroyed  shall  cause  them  to  be 
renewed  with  all  reasonable  despatch  : 
(2.)  The  oicner,  agent  or  manager  shall  supply  a  printed 
copy  of  the  abstract  and  the  special  rules  gratis  to 
each  person  employed  in  or  about  the  mine  who  applies 
for  a  copy  at  the  office  at  which  the  persons  imme- 
diately employed  by  the  owner,  agent  or  manager  are 
paid  : 

(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct 
from  any  rules  which  depend  only  on  the  contract 
between  the  employer  and  employed. 
In  the  event  of  any  non-compliance  with  the  provisions 
of  this  section  by  any  person  whomsoever,  the  oicner,  agent 
and  manager  shall  each  be  guilty  of  an  offence  against  this 
Act ;  but  the  oicner,  agent  or  manager  of  such  7mne  shall 
not  be  deemed  guilty  if  he  proves  that  he  had  taken  all 
reasonable  means,  by  enforcing  to  the  best  of  his  power  the 
observance  of  this  section,  to  prevent  such  non-compliance  (s). 
[See  sects.  59,  60.] 

(s)  The  rules  can  be  enforced  notwithstanding  that  a  copy  of  them 
may  not  have  been  handed  to  the  workman  as  provided  in  them. 
Higginson  v.  Hapleij  (27  Jan.  1869),  19  L.  T.  690. 

Pulling  down  68.  Every  person  who  pulls  down,  injures  or  defaces  any 
abstract,  notice,  proposed  special  rules  or  special  rules  when 
posted  up  in  pursuance  of  the  provisions  of  this  Act,  or  any 
notice  posted  up  in  pursuance  of  the  special  rules,  shall  be 
guilty  of  an  offence  against  this  Act.    \_See  sects.  59,  60.] 


Part  III. 
SUPPLEMENTAL. 

Legal  Proceedings. 

69. — (L)  Every  person  employed  in  or  about  a  mine,  other 
than  an  owner,  agent  or  manager,  who  is  guilty  of  any  act 
or  omission  which  in  the  case  of  an  owner,  agent  or  manager 
would  be  an  offence  against  this  Act,  shall  be  deemed  to  be 
guilty  of  an  offence  against  this  Act. 

(2.)  Every  person  who  is  guilty  of  an  offence  against  this 
Act  for  which  a  penalty  is  not  expressly  prescribed  shall  be 
liable  to  a  fine  not  exceeding,  if  he  is  an  owner,  agent  or 
manager  or  under- manager,  20/.,  and  if  he  is  any  other 


or  defacing 
notices. 
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person,  21. ,  for  each  offence  ;  and  if  an  inspector  lias  given 
written  notice  of  any  such  offence,  to  a  further  fine  not  ex- 
ceeding 1/.  for  every  day  after  such  notice  that  such  offence 
continues  to  be  committed. 

60.  Where  a  person  who  is  an  owner,  agent,  manager  or  Imprisonment 
under-manager  of,  or  a  person  employed  in  or  about,  a  mine  is  wilful 
guilty  of  any  offence  against  this  Act  which,  in  the  opinion  of  ^amSrin^" 
the  Court  that  tries  the  case,  is  one  which  was  reasonably  cal-  life  or  limb, 
culated  to  endanger  the  safety  of  the  persons  employed  in  or 

about  the  jnine,  or  to  cause  serious  personal  injury  to  any  of 
such  persons,  or  to  cause  a  dangerous  accident,  and  was  com- 
mitted wilfully  by  the  personal  act,  personal  default  or 
personal  negligence  of  the  person  accused,  such  person  shall 
be  liable,  if  the  Court  is  of  opinion  that  a  fine  will  not  meet 
the  circumstances  of  the  case,  to  imprisonment,  with  or  without 
hard  labour,  for  a  period  not  exceeding  three  months. 

61.  —  (1.)  All  offences  under  this  Act  not  declared  to  be  Summary 
misdemeanom-s,  and  all  fines  under  this  Act,  and  all  money  Proceedings 

•  •  tor  OIXGTICGS 

and  costs  by  this  Act  directed  to  be  recovered  as  fines,  may  fines,  &c.  ' 
be  prosecuted  and  recovered  in  manner  directed  by  the 
Summary  Jurisdiction  Acts  before  a  Court  of  summary 
jurisdiction.* 

(2.)  Proceedings  for  the  removal  of  a  check  weigher  shall 
be  deemed  to  be  a  matter  on  which  a  Court  of  summary 
jui'isdiction  has  authority  by  law  to  make  an  order  in  pur- 
suance of  the  Summary  Jurisdiction  Acts ;  and  summary 
orders  under  this  Act  may  be  made  on  complaint  before  a 
Court  of  summary  jui'isdiction  in  manner  provided  by  the 
Summary  Jurisdiction  Acts. 

62.  In  every  part  of  the  United  Kingdom  the  following  General 
provisions  shall  have  effect :  provisions  as 

to  summary 

(i)  Any  complaint  or  information  made  or  laid  in  pur-  proceedings. 

suance  of  this  Act  shall  (save  as  otherwise  expressly 
provided  by  this  Act)  be  made  or  laid  within  three 
months  from  the  time  when  the  matter  of  the  com- 
plaint or  information  arose  : 

(ii)  Any  person  charged  with  any  offence  under  this  Act 
may,  if  he  thinks  fit,  be  sworn  and  examined  as  an 
ordinary  witness  in  the  case  : 

(iii)  The  Court  shall,  if  required  by  either  party,  cause 
minutes  of  the  evidence  to  be  taken  and  preserved. 


*  See  B.  V.  Mainwarincj  (1858),  El.  Bl.  &  El.  474  ;  27  L.  J.  M.  C.  278  ; 
6  W.  R.  594. 
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63.  If  any  person  feels  aggrieved  by  any  conviction  made 
by  a  Court  of  summary  jurisdiction  on  determining  any 
information  under  tliis  Act,  by  which  conviction  imprison- 
ment or  a  fine  amounting  to  or  exceeding  one-half  the 
maximum  fine  is  adjudged,  he  may  appeal  therefrom  to  a 
Coiu't  of  quarter  sessions  in  manner  provided  by  the  Summary 
Jurisdiction  Acts.* 

64.  If  it  appears  that  a  boy  or  girl  was  employed  on  the 
representation  of  his  or  her  parent  or  guardian  that  he  or 
she  was  of  the  age  at  wliich  his  or  her  employment  would 
not  be  in  contravention  of  this  Act,  and  under  the  belief  in 
good  faith  that  he  or  she  was  of  that  age,  or  that  a  person 
has  worked  alone  as  a  coal  or  ironstone  getter  on  his  re- 
presentation that  he  has  had  two  years'  experience  of  such 
work  under  the  supervision  of  skilled  workmen,  or  that  he 
has  been  previously  employed  for  two  years  in  or  about  the 
face  of  the  workings  of  a  mine  [see  sect.  49,  ride  39],  and 
under  the  belief  in  good  faith  that  he  has  had  such  experi- 
ence or  has  been  so  previously  employed,  the  owner,  agent  or 
manager  of  the  jnine  and  employer  shall  be  exempted  from 
any  penalty,  and  the  parent  or  guardian  or  th-e  person  who 
has  so  worked  alone,  as  the  case  may  be,  shall,  for  the  mis- 
representation, be  deemed  guilty  of  an  offence  against  this 
Act.    [See  sect.  50.] 

65.  No  prosecution  shall  be  instituted  against  the  owner, 
agent,  manager  or  under-manager  of  a  mine  for  any  offence 
under  this  Act,  not  committed  personally  by  such  owner, 
agent,  manager  or  under-manager,  which  can  be  prosecuted 
before  a  Court  of  summary  jurisdiction,  except  by  an  inspector 
[see  sect.  39  (3)]  {t)  or  with  the  consent  in  writing  of  a 
Secretary  of  State ;  and  in  the  case  of  any  offence  of  which 
the  owner,  agent,  manager  or  under-manager  of  a  mine  is  not 
guilty  if  he  proves  that  he  had  taken  all  reasonable  means  to 
prevent  the  commission  thereof,  an  inspector  shall  not  institute 
any  prosecution  against  such  owner,  agent,  manager  or  under- 
manager,  if  satisfied  that  he  had  taken  such  reasonable  means 
as  aforesaid.  No  prosecution  shall  be  instituted  against  a 
coroner  for  any  offence  under  this  Act  except  with  the  consent 
in  writing  of  a  Secretary  of  State. 

(f)  Wkere  a  prosecution  is  decided  upon  by  the  inspector,  the 
information  can  be  laid  by  an.  officer  of  police  or  other  agent  employed 


*  11  &  12  Vict.  0.  43;  20  &  21  v.  Eandley  (1864),  9  L.  T.  N.  S. 
Vict.  c.  43  ;  42  &  43  Vict.  c.  49  ;  B.  827. 
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by  the  inspector.  Summary  Jurisdiction  Act,  1848,  s.  10 ;  Foster  v. 
Fijfe  (19  May,  1896),  L.  E.  2  Q.  B.  104 ;  65  L.  J.  M.  0.  184  ;  74  L.  T. 
784 ;  44  W.  E.  524 ;  60  J.  P.  423. 

66.  Where  the  owner,  agent  or  manager  of  a  mine  has  Report  of 
taken  proceedings  under  this  Act  as^ainst  any  person  em-  result  of 
ployed  in  or  about  a  mine  in  respect  of  an  offence  committed  against 
under  this  Act,  he  shall,  within  21  days  after  the  hearing  workmen, 
of  the  case,  report  the  result  thereof  to  the  inspector  of  the 
district. 

67.  In  Scotland  the  following  provisions  shall  have  effect :  Summary 
(1.)  The  Court  of  summary  jurisdiction  when  hearing  and      offences^ in 

determining  an  information  or  complaint  shall  be  the  Scotland, 
sheriff : 

(2.)  All  jurisdictions,  powers,  and  authorities  necessary  for 
the  Court  of  summary  jurisdiction  under  this  Act 
are  hereby  conferred  on  that  Court : 

(3.)  Every  person  found  liable  under  this  Act  by  a  Court 
of  summary  jurisdiction  in  any  fine,  or  to  pay  any 
money  or  costs  by  this  Act  directed  to  be  recovered  as 
fines;  shall  be  liable  in  default  of  immediate  payment 
to  be  imprisoned  for  a  term  not  exceeding  three  months, 
and  the  conviction  and  warrant  may  be  in  the  form 
of  No.  3  of  Schedule  K.  of  the  Summary  Procedure  27  &  28  Vict. 
Act,  1864 :        ^  c.  53. 

(4.)  Any  fine  exceeding  50/.  shall  be  recovered  and  en- 
forced in  the  same  manner  in  which  any  penalty  due 
to  [His]  Majesty  under  any  Act  of  Parliament  maybe 
recovered  and  enforced : 

(5.)  An  appeal  shall  not  lie  from  any  conviction  made  by 
a  sheriff,  save  to  the  next  circuit  Court,  or  where  there 
are  no  circuit  Comets  to  the  High  Court  of  J usticiary 
at  Edinburgh,  in  the  manner  prescribed  by  such  of  the 
provisions  of  the  Act  20  Geo.  II.  c.  43,  and  any  Acts 
amending  the  same,  as  relate  to  appeals  in  matters 
criminal,  and  by  and  under  the  rules,  limitations,  con- 
ditions and  restrictions  contained  in  the  said  provisions.* 

68.  — (1.)  Nothing  in  this  Act  shall  prevent  any  person  Saving  for 
from  being  indicted  or  liable  under  any  other  Act  or  other-  proceedings 
wise  to  any  other  or  higher  penalty  or  punishment  than  is  ^^f^ 
provided  for  any  offence  by  this  Act,  so,  however,  that  no 

person  be  punished  twice  for  the  -same  offence. 


*  See  Dykes  v.  Merry  (4  March,  Nimmo  v.  ClarJc  (22  Feb.  1872),  10  M. 
1869),  7  M.  Ses3.  Cas.  (Ser.  3)  608  ;     Sess.  Cas.  (Ser.  3)  477. 
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(2.)  If  the  Court  before  whom  a  person  is  charged  with  an 
offence  under  this  Act  think  that  proceedings  ought  to  be 
taken  against  such  person  for  such  offence  under  any  other 
Act  or  otherwise,  the  Court  may  adjourn  the  case  to  enable 
such  proceedings  to  be  taken. 

69.  A  person  who  is  the  oinier,  agent  or  manager  of  any 
mine,  or  a  miner  or  miner's  agent,  or  the  father,  son  or  brother, 
justice,  &c.     or  father-in-law,  son-in-law  or  brother-in-law,  of  such  owner, 
in  proceedings  agent  or  manager,  or  of  a  miner  or  miner's  agent,  or  who  is  a 
mi^er  us      director  of  a  company  being  the  owner  of  a  mine,  shall  not, 
except  with  the  consent  of  both  parties  to  the  case,  act  as  a 
Court  or  member  of  a  Court  of  summary  jurisdiction  in  respect 
of  any  offence  under  this  Act. 

Application  70.  Where  a  fine  is  imposed  under  this  Act  for  neglecting 
of  fines.  to  send  a  notice  of  any  explosion  or  accident,  or  for  any  offence 
against  this  Act  which  has  occasioned  loss  of  life  or  personal 
injury,  a  Secretary  of  State  may  (if  he  thinks  fit)  direct  such 
fine  to  be  paid  to,  or  distributed  among,  the  persons  injui-ed, 
and  the  relatives  of  any  persons  whose  death  may  have  been 
occasioned  by  the  explosion,  accident  or  offence,  or  among 
some  of  them. 

Provided  that — 

(i)  Such  persons  did  not  in  his  opinion  occasion  or  con- 

tribute to  occasion  the  explosion  or  accident,  and 
did  not  commit,  and  were  not  parties  to  committing, 
the  offence : 

(ii)  The  fact  of  the  payment  or  distribution  shall  not  in 

any  way  affect  or  be  receivable  as  evidence  in  any 
legal  proceeding  relative  to  or  consequential  on  the 
explosion,  accident  or  offence. 

Save  as  aforesaid — 

All  fines  recovered  in  England  or  Scotland  under  this 
Act  shall  be  paid  into  the  receij^t  of  Her  Majesty's 
Exchequer,  and  shall  be  carried  to  the  Consolidated 
Fund  ; 

All  fines  recovered  in  Ireland  under  this  Act  shall  be 
applied  in  manner  directed  by  the  Fines  Act  (Ireland), 
1851,  and  any  Act  amending  the  same. 


Owner  of 
mine,  &c. 
not  to  act  as 


Miscellaneous. 

Decision  of  71.  If  any  question  arises  (otherwise  than  in  legal  pro- 
question        ceedino:s)  whether  a  mine  is  a  mine  to  which  this  Act  or  the 
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Metalliferous  Mines  Regulation  Act,  1872,  or  any  other  Act  whether  a 
for  the  time  being  in  force  and  relating  to  metalliferous  mines  ^^^^^.^"^^^^ 
applies,  the  question  shall  be  referred  to  a  Secretary  of  State, 
whose  decision  thereon  shall  be  final. 

72.  Any  order  of,  or  exemption  granted  by,  a  Secretary  of  Powers  of 
State  under  this  Act  may  be  made,  and  from  time  to  time  gtate^asto^^ 
revoked  or  altered,  by  a  Secretary  of  State,  either  uncondi-  making  and 
tionally,  or  subject  to  such  conditions,  as  he  may  see  fit,  and  revoking 
shall  be  signed  by  a  Secretary  of  State  or  under-secretary  or 
assistant  under-secretary.     \_See  sects.  7,  12  (3),  18,  49  {Rule 

12b),  79,  and  Si.] 

73.  All  notices  under  this  Act  shall  (unless  expressly  re-  Service  of 
quired  to  be  in  print)  be  in  either  writing  or  print  (including  notices, 
lithograph),  or  partly  in  writing  and  partly  in  print  (includ- 
ing lithograph),  and  all  notices  and  documents  required  by 

this  Act  to  be  served  or  sent  by  or  to  an  inspector  may  be 
either  delivered  personally  or  served  and  sent  by  post  by  a 
prepaid  letter ;  and,  if  served  or  sent  by  post,  shall  be 
deemed  to  have  been  served  and  received  respectively  at  the 
time  when  the  letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  post ;  and  in  proving  such  service 
or  sending,  it  shall  be  sufficient  to  prove  that  the  letter 
containing  the  notice  was  properly  addressed  and  put  into 
the  post. 

74.  Section  38  of  the  Public  Health  Act,  1875  (which  Application 
relates  to  privy  accommodation  for  any  house  used  as  a  y.^^^  ^ 
factory  or  building  in  which  both  sexes  are  employed),  shall  s.  38. 
apply  to  the  portions  of  a  mine  which  are  above  ground,  and 

in  which  girls  and  ivomen  are  employed,  in  like  manner  as  if 
it  were  herein  re-enacted  with  the  substitution  of  "  those 
portions  of  the  mine  "  for  the  house  in  the  said  section 
mentioned  {ii). 

{u)  The  incorporated  section  enables  local  authorities  to  require  the 
construction  of  water-closets,  &c.  for  the  separate  use  of  each  sex. 

75.  In  this  Act,  unless  the  context  otherwise  requires —  Interpreta- 

tf      ?)  •     1    1  7    />  •      1  f>  1    •  ^^^n  terms. 

'  Mme  includes  every  shaft  m  the  course  of  bemg  sunk, 
and  every  level  and  inclined  plane  in  the  course  of 
being  driven,  and  all  the  shafts,  levels,  planes,  works, 
tramways  and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  and  belonging  to  the 
mine  {v)  : 

{v)  A  brick-kiln  situated  some  distance  from,  but  connected  by 
tramway  with,  a  mine  from  which  coal  and  fireclay  are  obtained  is 

C.  N  N 
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outside  the  scope  of  building  bye-laws  which  exempt  buildings  * '  erected 
in  connection  with  any  mine,  or  intended  to  be  used  exclusively  for 
the  working  of  such  mine."  Tylecote  v.  Morton  (19  Nov.  1901),  85 
Law  Times,  692. 

"  Shaft "  includes  pit : 

"  Plan  "  includes  a  correct  copy  or  tracing  of  any  original 
plan : 

Owner  "  {x)^  wben  used  in  relation  to  any  mine,  means 
any  person  or  body  corporate  who  is  the  immediate 
proprietor  or  lessee  or  occupier  of  any  mine,  or  of  any 
part  thereof,  and  does  not  include  a  person  or  body 
corporate  who  merely  receives  a  royalty,  rent  or  fine 
from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant  or  licence  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil  and  not 
interested  in  the  minerals  of  the  mine;  but  any  con- 
tractor for  the  working  of  any  mine,  or  any  part 
thereof,  shall  be  subject  to  this  Act  in  like  manner  as 
if  he  were  an  owner,  but  so  as  not  to  exempt  the  owner 
from  any  liability  : 

(oc)  A  person  whose  lease  or  tenancy  has  expired  is  not  an  "owner  " 
within  the  meaning  of  this  section  in  respect  of  breaches  of  the  Act 
occurring  afterwards,  nor  is  he  liable  as  a  contractor  in  respect  of. 
a  covenant  contained  in  his  expired  lease.  8toU  v.  Dickinson  (17  Feb. 
1876),  34  L.  T.  291.  See  also  Evans  v.  Moshjn  (20  April,  1877),  L.  R. 
2  C.  P.  D.  547 ;  47  L.  J.  M.  C.  24 ;  and  ArJnuright  v.  Evans  (27  Feb. 
1880),  49  L.  J.  M.  C.  82  ;  Devonshire  {Duke)  v.  Stokes  (6  May,  1897), 
76  L.  T.  424  ;  61  J.  P.  406 ;  Stokes  v.  Arkwright  (28  Oct.  1897),  66 
L.  J.  Q.  B.  545  ;  77  L.  T.  400  ;  61  J.  P.  775  ;  all  decided  on  similar 
words  in  Metalliferous,  &c.  Act,  1872. 

"  Agent "  (y),  when  used  in  relation  to  any  mine,  means 
any  person  appointed  as  the  representative  of  the  owner 
in  respect  of  any  mine,  or  of  any  part  thereof,  and  as 
such  superior  to  a  manager  appointed  in  pursuance  of 
this  Act : 

(y)  "  Agent  "  includes  managing  director  who  also  acts  as  engineer 
[Stokes  V.  Mellor  (17  Nov.  1875),  39  J.  P.  788),  or  merely  managing 
director,  whether  there  be  also  a  certificated  manager  or  not.  Stokes  v. 
Checkland  (2  Feb.  1893),  68  L.  T.  457 ;  57  J.  P.  232. 

''Secretary  of  State"  means  one  of  Her  Majesty's 

Principal  Secretaries  of  State  : 
"  The   Treasury "  means  the  Commissioners  of  Her 

Majesty's  Treasury  : 
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^'  Boy  "  means  a  male  under  the  age  of  sixteen  years  : 
"  Grirl  "  means  a  female  under  the  age  of  sixteen  years  : 

"Woman"  means  a  female  of  the  age  of  sixteen  years 

or  upwards. 

76.  In  the  application  of  this  Act  to  Scotland —  Application 

of  Act  to 

(1.)  The  term      Attorney  Greneral"  means  the   Lord  Scotland. 
Advocate  : 

(2.)  The  term  "  injunction  "  means  interdict : 
(3.)  The  term  *'  misdemeanour "  means  "  crime  and  of- 
fence "  : 

(4.)  The  term  "  chairman  of  quarter  sessions  "  means  the 

sheriff  of  the  county  : 
(5.)  The  term  "  sheriff  "  includes  sheriff  substitute  : 
(6.)  The  term  "  attending  on  subpoena  before  a  court  of 

record"  means  attending  on  citation  the  Court  of 

Justiciary : 

(7.)  The  auditor  of  the  sheriff  court  of  the  county  or  dis- 
trict of  a  county  in  which  any  inquiry  takes  place 
shall  perform  the  duties  of  a  master  of  one  of  the 
superior  courts  under  this  Act : 

(8.)  County  court  judge,  police  magistrate,  stipendiary 
magistrate,  recorder,  or  registrar  of  a  county  court " 
means  a  sheriff  or  sheriff  substitute  : 

(9.)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal 
injury  shall  be  deemed  to  be  sent  to  the  inspector  of 
the  district  on  behalf  of  the  Lord  Advocate : 

(10.)  Sections  41  and  16  of  the  Public  Health  (Scotland) 
Act,  1867,  shall  respectively  be  substituted  for  sections 
38  and  91  of  the  Public  Health  Act,  1875  : 

(11.)  The  term  "  public  elementary  school  "  means  State- 
aided  school. 

Nothing  in  this  Act  shall  affect  any  provision  in  the 
Education  (Scotland)  Acts,  1872  to  1883. 

77.  In  the  application  of  this  Act  to  Ireland —  Application 

(a)  The  expression  "  the  Summary  Jurisdiction  Acts "  ireknd!^ 
means,  as  regards  the  Dublin   metropolitan  police 
district,  the  Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  and  of  the  police  of  that  district 

and  elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland) 
Act,  1851,  and  the  Acts  amending  the  same  : 

(b)  In  hearing  and  determining  a  charge  under  this  Act,  a 
court  of  summary  jurisdiction,  elsewhere  than  in  the 
Dublin  metropolitan  police  district,  shall  be  constituted 
of  two  or  more  justices  of  the  peace  or  of  a  resident 

N  N  2 
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magistrate,  with  or  without  other  justices,  sitting  in 
petty  sessions;  and  a  resident  magistrate  means  a 
magistrate  appointed  pursuant  to  the  Act  6  &  7  Will. 
IV.  c.  14 : 

(c)  Sects.  '^8  and  107  of  the  Puhlic  Health  (Ireland)  Act, 

1878,  shall  respectively  be  substituted  for  sects.  38  and 
91  of  the  Public  Health  Act,  1875  : 

(d)  The  expression  "  police  or  stipendiary  magistrate " 
means  resident  magistrate  : 

"  Master  of  one  of  Her  Majesty's  Supreme  Courts " 
means  a  taxing  master  of  the  High  Court  of  Justice 
in  Ireland  : 

"  Registrar  of  a  county  court  "  means  clerk  of  the  peace: 
"  London  Gazette  "  means  Dublin  Gazette : 
"  Attorney- General "  means  Attorney- General  for  Ire- 
land : 

"  Chairman  of  quarter  sessions  "  means  county  court 
judge. 


Transitory  Provisions  and  Repeal. 

Existing  78.  The  persons  who  at  the  commencement  of  this  Act  are 

inspectors  and  acting  as  inspectors  under  the  Acts  hereby  repealed,  and  the 
boaST^^^  boards  for  appointing  examiners  for  managers'  certificates 
continued.      under  those  Acts,  shall  continue  to  act  in  the  same  manner, 

and  generally  to  be  in  the  same  position,  as  if  they  had  been 

respectively  appointed  under  this  Act. 

79.  All  orders  made  by  a  Secretary  of  State,  under  any  Act 
repealed  by  this  Act,  which  are  in  force  *  immediately  before 
the  commencement  of  this  Act,  shall  be  deemed  to  have  been 
made  under  this  Act ;  and  all  certificates  of  competency  or  of 
service  granted  under  any  Act  repealed  by  this  Act  which  are 
in  force*  immediately  before  the  commencement  of  this  Act 
shall  be  deemed  to  be  first  class  certificates  granted  under  this 
Act ;  and  the  register  of  holders  of  certificates,  and  the  other 
registers  which  at  the  commencement  of  this  Act  are  kept  in 
pursuance  of  the  Acts  hereby  repealed,  shall  be  deemed  to  be 
registers  or  parts  of  registers  kept  in  pm^suance  of  this  Act. 

Grant  of  80. — (1.)  A  certificate  of  service  shall  be  granted  by  a 

certificates  of  Secretary  of  State  to  every  person  who  satisfies  him  either 
case^of  ^^^^  before  the  passing  of  this  Act  he  was  exercising,  and  has 

certain  under-  since  that  date  exercised,  or  that  he  has  at  any  time  within 
managers. 


*  See  Dickinson  v.  JTandsln/  (6  March,  1889),  60  L.  T.  567 ;  53  J.  P.  676  ; 
5  T.  L.  R.  339. 


Existing" 
certificate? 
and  registers 
continued. 
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five  years  before  the  passing  of  this  Act  for  a  period  of  not 
less  than  twelve  months  exercised,  functions  substantially 
corresponding  to  those  of  an  under-manager  in  a  mine. 

(2.)  Ever}^  such  certificate  of  service  shall  contain  parti- 
culars of  the  name,  place,  and  time  of  birth,  and  the  length 
and  natui-e  of  the  previous  service,  of  the  person  to  whom  the 
same  is  delivered  ;  and  a  certificate  of  service  may  be  refused 
to  any  person  who  fails  to  give  a  full  and  satisfactory  account 
of  the  particulars  aforesaid,  or  to  pay  such  registration  fee  as 
the  Secretary  of  State  may  direct,  not  exceeding  that 
mentioned  in  the  Second  Schedule  to  this  Act. 

(3.)  A  certificate  of  service  granted  imcler  this  section  shall 
have  the  same  effect  for  the  piu-poses  of  this  Act  as  a  second 
class  certificate  of  com23etency  granted  under  this  Act.  \_See 
sect.  23.] 

81.  The  special  rules  which  at  the  commencement  of  this  Existing- 
Act  are  in  force  under  any  Act  hereby  repealed  in  any  mine  special  rules 
shall  continue  to  be  the  special  rules  in  such  mine  until  special 

rides  are  established  under  this  Act  for  such  mine,  and  while 
they  so  continue  shall  be  of  the  same  force  as  if  they  were 
established  under  this  Act. 

82.  The  provisions  of  this  Act  shall  not —  Temporary 

saving  for 

(a)  Prevent  a  boy  under  the  age  of  12  years  who,  before  employment 
the  commencement  of  this  Act,  is  lawfully  employed  ^^'^^ 

IT  IP  1'     •        ,     1     girls  between 

m  any  mine  below  ground  from  continuing  to  be  lo  and  12. 
employed  in  a  mine  ;  nor 

(b)  Prevent  a  hoy  or  girl  who,  before  the  commencement  of 

this  Act,  is  lawfully  employed  above  ground  in  con- 
nexion with  any  mine  from  continuing  to  be  employed 
above  ground  in  connexion  with  a  mine ;  nor 

(c)  Prevent  a  competent  male  person  above  the  age  of  18 

years  who  before  the  commencement  of  this  Act  is 
lawfully  employed  in  working  the  machinery  used  for 
lowering  and  raising  persons  in  a  mine  from  continuing 
to  be  so  employed ; 

in  like  manner  and  subject  to  the  same  provisions  and  regula- 
tions as  before  the  commencement  of  this  Act ;  and  the  pro- 
visions of  the  Acts  repealed  by  this  Act,  with  respect  to  the 
employment  of  such  hoy  or  girl  or  competent  male  person 
shall  continue  to  apply  accordingly. 

83.  Any  enactment  or  document  referring  to  any  Act  Construction 
repealed  by  this  Act,  or  to  any  enactment  thereof,  shall  be  references 
construed  to  refer  to  this  Act,  and  to  the  corresponding  Acts^ 
enactments  thereof. 
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Repeal  of  84.  The  Acts  described  in  Schedule  Four  to  this  Act  are 

Acts.  hereby  repealed. 

Provided  that  this  repeal  shall  not  affect  any  exemption 
granted,*  or  other  thing  done  or  suffered,  before  the  com- 
mencement of  this  Act ;  and  all  offences  committed  and 
penalties  incurred  and  proceedings  commenced  before  the 
commencement  of  this  Act  may  be  punished,  recovered,  con- 
tinued and  completed  in  the  same  manner  as  if  this  Act  had 
not  passed. 


SCHEDULES. 


SCHEDULE  ONE  Isect.  24]. 

PHOCEEDINGS  of  BOARD  for  EXAMINATIONS,  f 

1.  The  board  shall  meet  for  the  despatch  of  business,  and  shall  from 
time  to  time  make  such  regulations  with  respect  to  the  summoning 
notice,  place,  management  and  adjournment  of  such  meetings,  and 
generally  with  respect  to  the  transaction  and  management  of  business, 
including  the  quorum  at  meetings  of  the  board,  as  they  think  fit, 
subject  to  the  following  conditions  : — 

(a)  Any  regulations  made  by  the  board  constituted  under  the  Acts 
repealed  by  this  Act,  and  in  force  at  the  commencement  of  this 
Act,  shall  continue  in  force  till  repealed  or  altered  by  the 
board ; 

(b)  An  extraordinary  meeting  may  be  held  at  any  time  on  the 
written  requisition  of  three  members  of  the  board  addressed  to 
the  chairman ; 

(c)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less 

than  three  members ; 

(d)  Every  question  shall  be  decided  by  a  majority  of  votes  of  the 
members  present  and  voting  on  that  question ; 

(e)  The  names  of  the  members  present,  as  well  as  those  voting  upon 

each  question,  shall  be  recorded  ; 

(f)  No  business  shall  be  transacted  unless  notice  in  writing  of  such 

business  has  been  sent  to  every  member  of  the  board  seven 
days  at  least  before  the  meeting. 

2.  The  board  shall  from  time  to  time  appoint  some  person  to  be 
chairman,  and  one  other  person  to  be  vice-chairman. 


*  See  Dickinson  v.  Handsley  (6 
March,  1889),  60  L.  T.  567  ;  53  J.  P. 
676. 


t  See  rules  made  by  Home  Secre- 
tary dated  1  Jan.  1895,  procurable 
from  Eyre  &  Spottiswoode,  East 
Harding  Street,  London,  E.G. 
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3.  If  at  any  meeting  the  chairman  is  not  present  at  the  time  ap- 
pointed for  holding  the  same,  the  vice-chairman  shall  be  the  chairman 
of  the  meeting,  and  if  neither  the  chaii-man  nor  vice-chairman  shall  be 
present,  then  the  members  present  shall  choose  some  one  of  their 
number  to  be  chairman  of  such  meeting. 

4.  In  case  of  an  equality  of  votes  at  any  meeting,  the  chairman  for 
the  time  being  of  such  meeting  shall  have  a  second  or  casting  vote. 

5.  The  appointment  of  an  examiner  may  be  made  by  a  minute  of 
the  board  signed  by  the  chairman. 

6.  The  board  shall  keep  minutes  of  their  proceedings,  which  may  be 
inspected  or  copied  by  a  Secretary  of  State,  or  any  person  authorised 
by  him  to  inspect  or  copy  the  same. 


SCHEDULE  TWO  Isects.  25  and  30]. 
Table  of  Maximxtm  Fees  to  be  paid  in  respect  of  Certificates. 

First  Class  Certificate. — By  an  applicant  for  examination,  21. ;  for 
copy  of  certificate,  5s. 

Second  Class  Certificate. — By  an  applicant  for  examination,  11. ;  for 
copy  of  certificate,  2s.  6c?. 


SCHEDULE  THEEE  [sect.  33].* 
Form  of  Eeturn. 

This  Form  to  he  correctly  filled  up  hy  the  Oiuner,  Agent,  or  Manager, 
and  sent  to  the  Inspector  of  the  District,  on  behalf  of  the  Secretary  of 
State,  on  or  before  2\st  January,  every  year. 

Part  A. — Year  ending  31st  December,  19 — . 

Name  of  Mine  . 

Situation  of  Mine  . 

County  . 

Name  of  Owner  (Company)  . 

Name  of  Manager  . 

Name  of  Under-Manager  ■  . 

Postal  Address. 


*  The  follo"wdng  forms  for  use 
under  the  Coal  Mines  Regulation 
Acts  can  be  obtained  from  Eyre  & 
Spottiswoode,  East  Harding  Street, 
Fleet  Street,  London,  E.C.  ;  John 
Menzies  &  Co.,  12,  Hanover  Street, 
Edinburgh,  and  90,  West  Nile  Street, 
Glasgow  ;  or  Hodges,  Figgis  &  Co., 
Ltd.,  104,  Grafton  Street,  Dublin; 
viz. : — 


Abstract  of  Coal  Mines  Act,  pam- 
phlet, Zd. 

Abstract  of  Coal  Mines  Act,  sheet 
for  posting  up,  Zd. 

Abstract  of  Coal  Mines  Act,  in 
Welsh,  Zd. 

Statutory  Register,  M. 

Notice  of  Accident,  per  doz.,  &d. 

Annual  Return  (sect.  33),  Id. 

Information  for  Candidates,  If?. 
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Eeturn  of  Persons  ordinarily  employed  during  the  year : — 


Under  ground 


Above  ground  (in- 
cluding those 
employed  on 
sidings  and  pri- 
vate branch  rail- 
ways and  tram- 
ways and  in 
cleaning,  wash- 
ing, and  coking 
of  coal). 


Boys  of  12  and  under  16 
Males  above  16  . 

Total  under  ground 
Boys  of  12  and  under  13 
Girls            do.                 .  . 
Boys  of  13  and  under  16 
Girls             do.                 .  . 
Females  above  16  . 
Males  do  

Total  above  ground 

Total  number  of  persons  employed 
under  ground  and  above  ground 


Quantity  of  Mineral  wrought  during  the  year. 


Mineral  Wrouglit. 

Number  of  Statute  Tons 
Wrought. 

Coal  

Shale— Oil  Shale  

Do.    used  for  other  purposes 
Copperas  Lumps,  or  Iron  Pyrites 
Other  Minerals,  viz. : — 
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The  NiJMBEE  of  Days  in  each  Month  on  which  Coal  or  Ironstone 
has  been  drawn. 


Number  of  Days  on  which 

was  drawn 

1.  Coal. 

2.  Ironstone. 

July  

day  of  ,  19—. 

(Signed)  


Paet  B. 
Name  of  the  Mine 


Name 

of 
Seam. 

Mode  of, 
Ventilation, 

with 
Description. 

Diameter  and  Depth 
of  downcast  and 
upcast  Shafts. 

Number  of 
Splits  and 
Quantity, 

Airways. 

Average 

Total 
Quantity 
of  fresh 
Air  per 
minute. 

Length 
of  Splits. 

Sectional 
Area. 

Downcast. 

Upcast. 

Diameter 
in  feet. 

Depth  in 
feet. 

Diameter  j 
in  feet,  j 

Depth  in 
feet. 

Splits. 

Quantity 
in  cubic 
feet  per 
minute. 

Yards. 

Sq.  feet. 

Cubic  ft. 

i 
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SCHEDULE  rOUE  {Sect.  8). 


Repeal. 

Date  of  Act. 

Title  of  Act. 

Extent  of  Eepeal. 

35  &  36  Vict.  c.  76. 
[1872.] 

The  Coal  Mines  Regulation 
Act,  1872. 

The  whole  Act. 

44  &  45  Vict.  c.  26. 
[1881.] 

The  Stratified  Ironstone 
Mines  (Gunpowder)  Act, 
1881. 

The  whole  Act. 

49  &  50  Vict.  0.  40. 
[1886.] 

The  Coal  Mines  Act,  1886. 

The  whole  Act. 

(2.)  The  Metalliferous  Mines  Regulation  Acts; 
The  Quarries  Act. 

THE  METALLIFEEOUS  MINES  EEQULATION 

ACTS. 

An  Act  to  consolidate  and  amend  the  Law  retating  to 
Metalliferous  Mines.  [10th  August,  1872.] 

Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Metalliferous  Mines 
Eegulation  Act,  1872." 

[2.  This  Act  shall  not  come  into  operation  until  the 
1st  Jan.  1873,  which  date  is  in  this  Act  referred  to  as  the 
commencement  of  this  Act.] 

Eepealed  by  Stat.  Law  Eeyision  (No.  2)  Act,  1893. 

3.  This  Act  shall  apply  to  every  mine  (a)  of  whatever 
description  other  than  a  mine  to  which  the  Coal  Mines 
Eegulation  Act,  1872  [now  1887],  applies. 

This  Act  applies  to  a  slate  quarry  worked  by  underground  levels. 
Sim  V.  ^Wis  (1875),  23  W.  E.  730. 

(rt)  For  definition  of  words  in  itahcs,  see  sect.  41,  p.  579,  post. 
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Part  I. 

Employment  of  Women,  Young  Persons^  and  Children. 

4.  No  boy  under  the  age  of  [thirteen]  {h)  years,  and  no  Employment 
girl  or  woman  of  any  age,  shall  be  employed  in  or  allowed  to  ^^•^'J.^^i^^"^ 
be  for  the  piu-pose  of  employment  in  any  mine  to  which  this  mines. 

Act  applies  below  ground. 

5.  A  boy  of  the  age  of  12  years  and  under  the  age  of  Hours  of 
13  years,  and  a  male  young  person  of  the  age  of  13  and 
under  the  age  of  16  years  shall  not  be  employed  in,  or  allowed  peraons 
to  be  for  the  purpose  of  employment  in,  any  mine  to  which  mines, 
this  Act  applies  below  ground  for  more  than  54  hours  in  any 

one  week,  or  more  than  10  hours  in  any  one  day,  or  other- 
wise than  in  accordance  with  the  regulations  following  ;  that 
is  to  say : 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than 
8  hours  between  the  period  of  employment  on  Friday 
and  the  period  of  employment  on  the  following 
Saturday,  and  in  other  cases  of  not  less  than  12  hours 
between  each  period  of  employment ;  provided  always, 
that  in  the  case  of  boys  and  young  male  persons  whose 
emj)loyment  is  at  such  distance  from  their  ordinary 
place  of  residence  that  they  do  not  return  there  duiing 
the  intervals  of  labour,  and  who  are  not  employed 
during  more  than  40  hours  in  any  week,  an  interval 
of  not  less  than  8  hours  shall  be  allowed  between  each 
period  of  employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to 
begin  at  the  time  of  leaving  the  siu'face,  and  to  end  at 
the  time  of  returning  to  the  surface : 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on 
Saturday  night,  and  to  end  at  midnight  on  the  suc- 
ceeding Saturday  night. 

6.  The  oicner  or  agent  of  every  7nine  to  which  this  Act  Register  to 
applies  shall  keep  in  the  office  at  the  mine,  or  in  the  principal  ^^^gJ^^^J 
office  of  the  mine  belonging  to  the  same  oicner  in  the  district  ^oys  and 
in  which  the  mine  is  situated,  a  register,  and  shall  cause  to  be  male  young 
entered  in  such  register  the  name,  age,  residence  and  date  of  persons  em - 
first  employment  of  all  boys  of  the  age  of  12  and  under  the  mmTs. 
age  of  13  years,  and  of  all  male  young  persons  of  the  age  of 

13  and  under  the  age  of  16  years  who  are  employed  in  the 


(^>)  Before  the  Mines  (Prohibition  of  Child  Labour  Underground)  Act, 
1900,  8.  1,  the  age  was  12  years. 
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mine  below  ground,  and  of  all  women,  young  persons,  and 
children  employed  above  ground  in  connection  with  a  mine, 
and  shall  produce  such  register  to  any  inspector  under  this 
Act  at  the  mine  at  all  reasonable  times  when  required  by  him, 
and  allow  him  to  inspect  and  copy  the  same. 

The  immediate  employer  of  every  boy  or  male  young 
person  of  the  ages  aforesaid,  other  than  the  owner  or  agent  of 
the  mine,  before  he  causes  such  boy  or  male  young  person  to 
be  in  any  mine  to  which  this  Act  applies  below  ground,  shall 
report  to  the  owne)^  or  agent  of  such  mine,  or  some  person 
appointed  by  such  oivner  or  agent,  that  he  is  about  to  employ 
him  in  such  mine. 

As  to  em-  7.  Where  there  is  a  shaft,  inclined  plane,  or  level  in  any 
ployment  of  ^j^^^^^  which  this  Act  applies,  whether  for  the  purpose  of  an 
under  fs^iT^^  entrance  to  such  mine  or  of  a  communication  from  one  part  to 
coDnection  another  part  of  such  ?mne,  and  persons  are  taken  up,  down, 
with  engines.  along  such  s/iqft,  plane,  or  level  by  means  of  any  engine, 
windlass,  or  gin,  driven  or  worked  by  steam  or  any  mechanical 
power,  or  by  an  animal,  or  by  manual  labour,  a  person  shall 
not  be  allowed  to  have  charge  of  such  engine,  windlass,  or 
gin,  or  of  any  part  of  the  machinery,  roj)es,  chains,  or  tackle 
connected  therewith,  unless  he  is  a  male  of  at  least  18  years 
of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal, 
the  person  under  whose  du*ection  the  driver  of  the  animal  acts 
shall,  for  the  purposes  of  this  section,  be  deemed  to  be  the 
person  in  charge  of  the  engine,  windlass,  or  gin,  but  such 
driver  shall  not  be  under  12  years  of  age. 

8.  If  any  person  contravenes  or  fails  to  comply  with  any 
provision  of  this  Act  with  respect  to  the  employment  of 
women,  girls,  young  persons,  or  boys,  or  to  the  register  of  or 
report  respecting  boys  and  male  young  persons,  or  to  the 
employment  of  persons  about  any  engine,  windlass,  or  gin, 
he  shall  be  guilty  of  an  offence  against  this  Act ;  and  in  case 
of  any  such  contravention  or  non-compliance  by  any  person 
whomsoever  in  the  case  of  any  mine,  the  oicner  and  agent  of 
such  mine  shall  each  be  guilty  of  an  offence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the 
provisions  of  this  Act  to  prevent  such  contravention  or  non- 
compliance (c). 

If  it  appear  that  a  boy  or  young  person  or  a  person 
employed  about  an  engine,  windlass,  or  gin  was  employed  on 
the  representation  of  his  parent  or  guardian  that  he  was  of 


Penalty  for 
employment 
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(c)  See  note  {b),  p.  491,  ante. 
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that  age  at  which  his  employment  would  not  be  in  contra- 
vention of  this  Act,  and  under  the  belief  in  good  faith  that 
he  was  of  that  age,  the  owner  or  agent  of  the  mine  and  the 
immediate  employer  shall  be  exempted  from  any  penalty, 
and  the  parent  or  guardian  shall,  for  such  misrepresentation, 
be  deemed  guilty  of  an  offence  against  this  Act. 

Wages. 

9.  No  wages  shall  be  paid  to  any  person  employed  in  Prohibition 
or  about  any  mine  to  which  this  Act  applies  at  or  within  any  ^Y^s"* 
public-house,  beer-shop,  or  place  for  the  sale  of  any  spirits,  public- 
wine,  beer,  cyder,  or  other  sj)irituous  or  fermented  liquor,  or  houses,  &c. 
other  house  of  entertainment,  or  any  office,  garden,  or  place 
belonging  or  contiguous  thereto,  or  occupied  therewith  {d ) . 

Every  person  who  contravenes  or  fails  to  comply  with,  or 
permits  any  person  to  contravene  or  fail  to  comply  with,  this 
section  shall  be  guilty  of  an  offence  against  this  Act,  and  in 
the  event  of  any  such  contravention  or  non-compliance  in  the 
case  of  any  mine  by  any  person  whomsoever  the  owner  and 
agent  of  such  mine  shall  each  be  guilty  of  an  offence  against 
this  Act,  unless  he  prove  that  he  had  taken  all  reasonable 
means  by  publishing,  and  to  the  best  of  his  power  enforcing, 
the  provisions  of  this  section  to  prevent  such  contravention  or 
non-compliance. 

Returns,  Notices,  and  Abandonment. 

[By  the  Metalliferous  Mines  Eegulation  Act,  1875,  s.  10  of  38  &  39  Vict, 
the  1872  Act  was  repealed,  and  in  lieu  thereof  it  was  ^' 
enacted  : 

"1.  {e)  From  and  after  the  commencement  of   this  Act  Returns  by 
[2  Aug.,  1875,  s.  2]  the  oivner  or  agent  of  every  mine  to  ^^^^H^f^ 
which  the  Metalliferous  Mines  Regulation  Act,  1872,  applies  ^ines. 
shall,  on  or  before  1st  February  in  every  year,  send  to  the 
inspector  of  the  district  on  behalf  of  a  Secretary  of  State  a 
correct  return,  specifying,  with  respect  to  such  mine,  for  the 
year  ending  on  the  preceding  31st  December,  the  quantity  in 
statute  weight  of  the  mineral  dressed,  and  of  the  undressed 
mineral  which  has  been  sold,  treated,  or  used  during  that 
year,  and  the  number  of  persons  ordinarily  employed  in  or 
about  such  mine,  below  ground  and  above  ground,  distin- 
guishing those  who  are  employed  below  ground  and  above 
ground,  and  distinguishing  the  different  classes  and  ages  of 


id)  This  section  applies  to  quar-  ie)  Applied  to  quarries,  except  the 
ries.  proviso  (57  &  58  Vict.  c.  42,  s.  2). 
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the  persons  so  employed  whose  hours  of  labour  are  regulated 
by  the  Metalliferous  Mines  Eegulation  Act,  1872. 

The  return  shall  be  in  such  form  as  may  be  from  time  to 
time  prescribed  by  a  Secretary  of  State,  and  the  inspector  of 
the  district  on  behalf  of  a  Secretary  of  State  shall  from  time 
to  time,  on  application,  furnish  forms  for  the  purpose  of  such 
return. 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with 
this  section,  or  makes  any  return  which  is  to  his  knowledge 
false  in  any  particular,  shall  be  guilty  of  an  offence  against 
the  Metalliferous  Mines  Regulation  Act,  1872.  Provided 
that — 

( 1 . )  In  any  m  ine  where  not  more  than  1 2  persons  are  employed 
underground,  the  returns  specifying  the  quantity  of 
mineral  produced  shall  be  made  by  the  barmaster  or 
other  local  officer,  if  any,  employed  to  collect  the  dues 
or  royalty ;  and 
(2.)  "Where  there  is  such  a  barmaster  or  other  officer  the 
owner  or  agent  of  such  mine  shall  not  be  required  to 
send  any  return  specifying  the  number  of  persons 
employed  in  or  about  such  mine."] 

11.  (/)  Where  in  or  about  any  mine  to  which  this  Act 
applies,  whether  above  or  below  ground,  either — 

(1.)  loss  of  life  or  any  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
explosion  of  gas,  powder  (./),  or  of  any  steam  boiler;  or 
(2.)  loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
accident  whatever, 

the  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours 
next  after  the  explosion  or  accident,  send  notice  in  writing  of 
the  explosion  or  accident,  and  of  the  loss  of  life  or  personal 
injury  occasioned  thereby,  to  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  State,  and  shall  specify  in  such 
notice  the  character  of  the  explosion  or  accident,  and  the 
number  of  persons  killed  and  injured  respectively. 

Where  any  personal  injmy,  of  which  notice  is  required  to 
be  sent  under  this  section,  results  in  the  death  of  the  person 
injured,  notice  in  writing  of  the  death  shall  be  sent  to  the 
inspector  of  the  district  on  behalf  of  a  Secretary  of  State, 
within  24  hours  after  such  death  comes  to  the  knowledge  of 
the  owner  or  agent. 

(/)  Applied  to  quarries,  57  &  58  tion  of  the  word  "explosive"  for 
Vict.  c.  42,  s.  2,  with  the  suhstitu-  "powder." 
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Every  oivner  or  agent  who  fails  to  act  in  compliance  with 
this  section  shall  he  guilty  of  an  offence  against  this  Act. 

12.  In  any  of  the  following  cases,  namely,  Notice  of 

.  PI  opening"  and 

(1.)  "Where  any  working  is  commenced  for  the  purpose  abandonment 
of  opening  a  new  shaft  for  any  mine  to  which  this  of  mine  to 

k    1         ^'  '  be  given  to 

Act  applies;  ^  ^  _  ms|ector. 

(2.)  Where  a  shaft  of  any  mine  to  which  this  Act  applies  is 
ahandoned  or  the  working  thereof  discontinued  ; 

(3.)  Where  the  working  of  a  shaft  of  any  ?nine  to  which 
this  Act  applies  is  recommenced  after  any  ahandon- 
ment  or  discontinuance  for  a  period  exceeding  two 
months ;  or, 

(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the 
name  of  the  oivner  or  agent  of,  a  mine  to  which  this 
Act  applies,  or  in  the  officers  of  any  incorporated 
company  which  is  the  owner  of  a  mine  to  which  this 
Act  applies ; 

the  owner  or  agent  of  such  mme  shall  give  notice  thereof  to 
the  inspector  of  the  district  within  two  months  after  such 
commencement,  ahandonment,  discontinuance,  recommence- 
ment, or  change,  and  if  such  notice  is  not  given,  the  owner  or 
agent  shall  be  guilty  of  an  offence  against  this  Act. 

Provided  that  (1.)  This  section  shall  apply  only  to  any 
working  or  mine  in  which  more  than  12  persons  are 
ordinarily  employed  beloAV  ground  ;  and 

(2.)  In  the  case  of  a  partnership  working  a  mine  within  the 
stannaries  of  Devon  and  Cornwall,  if  notice  of  every 
change  in  the  purser  of  the  partnership  is  sent  as 
required  by  this  section,  notice  of  a  change  in  the 
members  of  such  partnership  need  not  be  sent  in 
pursuance  of  this  section. 

13.  Where  any  mine  to  which  this  Act  applies  is  abandoned  Fencing  of 
or  the  working  thereof  discontinued,  at  whatever  time  such  abandoned 
abandonment  or  discontinuance  occurred,  the  owner  thereof  {g). 
and  every  other  person  interested  [h)  in  the  minerals  of  the 
mine^  shall  cause  the  top  of  the  shaft  and  any  side  entrance  (^) 
from  the  surface  to  be  and  to  be  kept  securely  fenced  for  the 
prevention  of  accidents. 

Provided  that — (1.)  Subject  to  any  contract  to  the  contrary, 
the  owner  of  the  mine  shall,  as  between  him  and  any 
other  person  interested  in  the  minerals  of  the  mine,  be 
liable  to  carry  into  effect  this  section,  and  to  pay  any 


mme. 


[g)  See  note  [l),  p.  510,  ante.  (/<)  See  note        p.  510,  ante. 

(i)  See  note  (w),  p.  511,  ante. 
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costs  incurred  bj  any  other  person  interested  in  the 
minerals  of  the  mine  in  carrying  this  section  into  effect : 
(2.)  Where  such  abandonment  or  discontinuance  has  occurred 
in  the  case  of  a  mine  before  the  passing  of  this  Act, 
this  section  shall  apply  only  to  such  shaft  or  side 
entrance  of  the  mine  as  is  situate  within  50  yards  of 
any  highway,  road,  footpath,  or  place  of  public  resort, 
or  in  open  or  unenclosed  land,  or  not  being  situate  as 
aforesaid,  is  required  by  an  inspector  in  writing  to  be 
fenced,  on  the  ground  that  it  is  specially  dangerous : 
(3.)  Nothing  in  this  section  shall  exempt  any  person  from 
any  liability  under  any  other  Act,  or  otherwise. 

If  any  person  fail  to  act  in  conformity  with  this  section  he 
shall  be  guilty  of  an  offence  against  this  Act. 

Any  sJiqft  or  side  entrance  which  is  not  fenced  as  required 
by  this  section,  and  is  within  50  yards  of  any  highway,  road, 
footpath,  or  place  of  public  resort,  or  is  in  open  or  unenclosed 
land,  or  is  required  by  an  inspector  as  aforesaid  to  be  fenced, 
shall  be  deemed  to  be  a  nuisance  within  the  meaning  of 
section  eight  of  the  Nuisances  Removal  Act  for  England, 
1855,  as  amended  and  extended  by  the  Sanitary  Act,  1866  (/i). 

14.  Where  any  mine  to  which  this  Act  ajiplies  in  which 
more  than  12  persons  have  ordinarily  been  employed  below 
ground  is  abandoned,  the  owner  of  such  mine  at  the  time  of 
the  abandonment  shall,  within  three  months  after  such 
abandonment,  send  to  a  Secretary  of  State  an  accurate  plan, 
on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch, 
or  on  such  other  scale  as  the  plan  last  used  in  the  mine  is  con- 
structed on,  showing  the  boundaries  of  the  workings  of  such 
mine  up  to  the  time  of  the  abandonment,  with  the  view  of  its 
being  preserved  under  the  care  of  the  Secretary  of  State  ;  but 
no  person  other  than  an  inspector  shall  be  at  liberty  to  inspect 
or  to  copy  such  plan  within  ten  years  of  its  receipt  by  the  Secre- 
tary of  State  without  the  licence  of  such  Secretary  of  State. 

Every  person  who  fails  to  comply  with  this  section  shall  be 
guilty  of  an  offence  against  this  Act. 

Inspection. 

Appointment  15.  (/)  A  Secretary  of  State  may  from  time  to  time  appoint 
of  inspectors  any  fit  persons  to  be  inspectors  of  mines  to  which  this  Act 
of  mines.       applies,  and  assign  them  their  duties,  and  may  award  them 

[k)  Now  sect.  91  of  the  Public         {!)  Applied  to  quarries,  57  &  58 
Health  Act,  1875.    See  sect.  313  of      Vict.  c.  42,  s.  2. 
that  Act. 
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such  salaries  as  the  Commissioners  of  Her  Majesty's  Treasury 
may  approve,  and  may  remove  such  inspectors. 

Notice  of  the  appointment  of  every  such  inspector  shall  be 
published  in  the  London  Grazette. 

Any  such  inspector  is  referred  to  in  this  Act  as  an  inspector, 
and  the  inspector  of  a  district  means  the  inspector  who  is  for 
the  time  being  assigned  to  the  district  or  portion  of  the  United 
Kingdom  with  reference  to  which  the  term  is  used. 

Any  person  appointed  or  acting  as  inspector  under  the  Coal 
Mines  Eegulation  Act,  1872  [now  1887],  if  du^ected  by  a 
Secretary  of  State  to  act  as  an  inspector  under  this  Act  may  so 
act  and  shall  be  deemed  to  be  an  inspector  under  this  Act. 

See  the  1887  Act,  p.  513,  ante. 

16.  (/)  Any  person  who  practises  or  acts  or  is  a  partner  of  Disqualifica- 
any  person  who  practises  or  acts  as  a  land  agent  or  mining  ^s^^n/ ^^^0°^^ 
engineer,  or  as  a  manager,  viewer,  agent,  or  valuer  of  im)icSy 

or  arbitrator  in  any  ditferences  arising  between  owners,  agents, 
or  managers  of  mines,  or  is  otherwise  employed  in  or  about 
any  mine  (whether  such  mine  is  one  to  which  this  Act  applies 
or  not)  shall  not  act  as  an  inspector  of  mines  under  this  Act. 

17.  (/)  An  inspector  under  this  Act  shall  have  power  to  do  Powers  of 
all  or  any  of  the  following  things,  namely —  inspectors. 

(1.)  To  make  such  examination  and  inquiry  as  may  be 
necessary  to  ascertain  whether  the  provisions  of  this 
Act  relating  to  matters  above  ground  or  below  ground 
are  complied  with,  in  the  case  of  any  mine  to  which 
this  Act  applies  : 

(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  this 
Act  applies,  and  every  part  thereof,  at  all  reasonable 
times  by  day  and  night,  but  so  as  not  to  impede  or 
obstruct  the  working  of  the  said  mine  : 

(3.)  To  examine  into  and  make  inquiiy  respecting  the 
state  and  condition  of  any  mine  to  which  this  Act 
applies,  or  any  part  thereof,  and  the  ventilation  of  the 
mine,  and  the  sufficiency  of  the  special  rules  (if  any) 
for  the  time  being  in  force  in  the  mine,  and  all  matters 
and  things  connected  with  or  relating  to  the  safety  of 
the  persons  employed  in  or  about  the  7nine  or  any  mine 
contiguous  thereto : 

(4.)  To  exercise  such  other  powers  as  may  be  necessary  for 
caiTying  this  Act  into  effect. 

Every  person  who  wilfully  obstructs  any  inspector  in  the 


c. 


{I)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 
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execution  of  his  duty  under  this  Act,  and  every  oivner  and 
agent  of  a  mine  who  refuses  or  neglects  to  furnish  to  the 
inspector  the  means  necessary  for  making  any  entry,  inspec- 
tion, examination,  or  inquiry  under  this  Act  in  relation  to 
such  mine,  shall  be  guilty  of  an  offence  against  this  Act. 

18.  {m)  If  in  any  respect  (which  is  not  provided  against  by 
any  express  provision  of  this  Act,  or  by  any  special  rule)  any 
inspector  find  any  mine  to  which  this  Act  applies,  or  any  part 
thereof,  or  any  matter,  thing,  or  practice  in  or  connected  with 
any  such  mine,  to  be  dangerous  or  defective,  so  as  in  his 
opinion  to  threaten  or  tend  to  the  bodily  injury  of  any 
person,  such  inspector  may  give  notice  in  writing  thereof  to 
the  owner  or  agent  of  the  mine,  and  shall  state  in  such  notice 
the  particulars  in  which  he  considers  such  mine,  or  any  part 
thereof,  or  any  matter,  thing,  or  practice,  to  be  dangerous  or 
defective,  and  require  the  same  to  be  remedied  (n)  :  and 
unless  the  same  be  forthwith  remedied  the  inspector  shall  also 
report  the  same  to  a  Secretary  of  State. 

If  the  oicner  or  agent  of  the  mine  objects  to  remedy  the 
matter  complained  of  in  the  notice,  he  may,  within  20  days 
after  the  receipt  of  such  notice,  send  his  objection  in  writing, 
stating  the  grounds  thereof,  to  a  Secretary  of  State ;  and 
thereupon  the  matter  shall  be  determined  by  arbitration  {6) 
in  manner  provided  by  this  Act ;  and  the  date  of  the  receipt 
of  such  objection  shall  be  deemed  to  be  the  date  of  the 
reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  requisi- 
tion of  the  notice,  where  no  objection  is  sent  within  the  time 
aforesaid,  or  with  the  award  made  on  arbitration,  within 
20  days  after  the  expiration  of  the  time  for  objection  or  the 
time  of  making  of  the  award  (as  the  case  may  be),  he  shall 
be  guilty  of  an  offence  against  this  Act,  and  the  notice  and 
award  shall  respectively  be  deemed  to  be  written  notice  of 
such  offence. 

Provided  that  the  Court,  if  satisfied  that  the  owner  or  agent 
has  taken  active  measures  for  complying  with  the  notice  or 
award,  but  has  not,  with  reasonable  diligence,  been  able  to 
complete  the  works  {n),  may  adjourn  any  proceedings  taken 
before  them  for  punishing  such  offence,  and,  if  the  works  are 
completed  within  a  reasonable  time,  no  penalty  shall  be 
inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing 
such  acts  as  may  be  necessary  to  comply  with  the  provisions 


{m)  Applied  to  quarries,  57  &  58  (w)  See  note  [p),  p.  515,  ante. 
Vict.  0.  42,  s.  2.  (o)  See  note  {q),  p.  615,  ante. 
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of  this  section,  or  be  liable  under  any  contract  to  any  penalty 
or  forfeiture  for  doing  such  acts. 

19.  The  oicncr  or  agoit  of  every  mine  to  which  this  Act  ^^lans  of 
applies  shall  keep  in  the  oflBce  at  the  mine,  or  in  the  principal  ^Jp^^^^^  ^ 
office  of  the  mines  belonging  to  the  same  owner  in  the  district 

in  which  the  mine  is  situated,  an  accurate  jylan  of  the  work- 
ings of  such  mine,  showing  the  workings  up  to  at  least 
6  months  previously,  other  than  workings  which  were  last 
discontinued  at  a  date  more  than  12  months  before  the  com- 
mencement of  this  Act. 

The  owner  or  agent  of  the  mine  shall  produce  to  an  inspector 
under  this  Act,  at  one  of  the  aforesaid  offices,  such  plan,  and 
shall,  if  requested  by  the  inspector,  mark  on  such  plan  the 
j)rogress  of  the  workings  of  the  mine  up  to  the  time  of  such 
production,  and  shall  allow  the  inspector  to  examine  the 
same. 

If  the  owner  or  agent  of  any  mine  fails  to  keep  %UG\iplan  as 
is  prescribed  by  this  section,  or  wilfully  refuses  to  produce  or 
allow  to  be  examined  such  plan,  or  wilfully  withholds  any 
portion  of  any  ^^/fir;?,  or  conceals  any  part  of  the  workings  of 
his  mine,  or  produces  an  imperfect  or  inaccurate  j?/r/«,  unless 
he  shows  that  he  was  ignorant  of  such  concealment,  imper- 
fection, or  inaccuracy,  he  shall  be  guilty  of  an  offence  against 
this  Act ;  and,  further,  the  inspector  may,  by  notice  in  writing 
(whether  a  penalty  for  such  offence  has  or  has  not  been 
inflicted),  require  the  owner  or  agent  to  cause  an  accurate  plan, 
such  as  is  prescribed  by  this  section,  to  be  made  within  a 
reasonable  time,  at  the  expense  of  the  owner  of  the  mine,  on 
a  scale  of  not  less  than  a  scale  of  2  chains  to  one  inch,  or  on 
such  other  scale  as  the  plan  used  in  the  mine  is  con- 
structed on. 

If  the  owner  or  agent  fail  within  20  days,  or  such  further 
time  as  may  be  shown  to  be  necessary,  after  the  requisition 
of  the  inspector,  to  make  or  cause  to  be  made  such  plan,  he 
shall  be  guilty  of  an  offence  against  this  Act. 

Provided  that  this  section  shall  apply  only  to  a  mine  to 
which  this  Act  applies,  and  in  which  more  than  12  persons 
are  ordinarily  employed  below  ground. 

20.  (p)  Every  inspector  under  this  Act  shall  make  an  Inspector  to 
annual  report  of  his  proceedings  during  the  preceding  year  ^^ualreport, 
to  a  Secretary  of  State,  which  report  shall  be  laid  before  both  aud  i^peciil 
Houses  of  Parliament.  report,  when 

A  Secretary  of  State  may  at  any  time  direct  an  inspector 

{p)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 

o  0  2 
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to  make  a  special  re^^orfc  with  respect  to  any  accident  in  a 
mine  to  which  this  Act  applies,  which  accident  has  caused  loss 
of  life  or  personal  injury  to  any  person,  and  in  such  case  shall 
cause  such  report  to  be  made  public  at  such  time  and  in  such 
manner  as  he  thinks  expedient. 


Arlitration, 

21.  ((7)  With  respect  to  arbitrations  under  this  Act  (r),  the 
as  trarbi-      following  provisions  shall  have  effect  : 

trations.  (1-)  The  parties  to  the  arbitration  are  in  this  section 

deemed  to  be  the  owner  or  agent  of  the  mine  on  the 
one  hand,  and  an  inspector  of  mines  on  behalf  of  the 
Secretary  of  State  on  the  other  : 
(2.)  Each  of  the  parties  to  the  arbitration  may,  within  21 
days  after  the  date  of  the  reference,  appoint  an  arbi- 
trator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpu^e  under  this 
Act  who  is  employed  in,  or  in  the  management  of,  or 
is  interested  in,  the  mine  to  which  the  arbitration 
relates  : 

(4.)  The  appointment  of  an  arbitrator  under  this  section 
shall  be  in  writing,  and  notice  of  the  appointment 
shall  be  forthwith  sent  to  the  other  party  to  the  arbi- 
tration, and  shall  not  be  revoked  without  the  consent 
of  such  other  party  : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the 
parties  to  the  arbitration  shall  not  aifect  the  proceed- 
ings under  this  section  : 

(6.)  If  within  the  said  21  days  either  of  the  parties  fail  to 
appoint  an  arbitrator,  the  arbitrator  appointed  by  the 
other  party  may  proceed  to  hear  and  determine  the 
matter  in  difference,  and  in  such  case  the  award  of  the 
single  arbitrator  shall  be  final : 

(7.)  If,  before  an  award  has  been  made,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable  to 
act,  or  for  14  days  refuse  or  neglect  to  act,  the  party 
by  whom  such  arbitrator  was  appointed  may  appoint 
some  other  person  to  act  in  his  place  ;  and  if  he  fail 
to  do  so  within  14  days  after  notice  in  writing  from 
the  other  party  for  that  purpose,  the  remaining 
arbitrator  may  proceed  to  hear  and  determine  the 
matters  in  difference,  and  in  such  case  the  award  of 
such  single  arbitrator  shall  be  final : 


[q)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 
(r)  And  see  Arbitration  Act,  1889. 
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(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is 
empowered  to  act  singly,  upon  one  of  the  parties 
failing  to  appoint,  the  party  so  failing  may,  before  the 
single  arbitrator  has  actually  proceeded  in  the  arbitra- 
tion, appoint  an  arbitrator,  who  shall  then  act  as  if  no 
failure  had  been  made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  21 
days  after  the  day  on  which  the  last  of  them  was  ap- 
pointed, or  within  such  extended  time  (if  any)  as  may 
have  been  appointed  for  that  purpose  by  both  arbitrators 
under  their  hands,  the  matter  in  ditference  shall  be 
determined  by  the  umpire  appointed  as  herein-after 
mentioned  : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters 
referred  to  them,  shall  appoint,  by  writing  under  their 
hands,  an  umpire  to  decide  on  points  on  which  they 
may  differ  : 

(11.)  If  the  umpire  die,  or  become  incapable  to  act,  before 
he  has  made  his  award,  or  refuses  to  make  his  award 
within  a  reasonable  time  after  the  matter  has  been 
brought  within  his  cognizance,  the  persons  or  person 
who  appointed  such  umpire  shall  forthwith  appoint 
another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  fail,  or  refuse,  or  for  7  days  after  the 
request  of  either  party  neglect,  to  appoint  an  umpire, 
then  on  the  application  of  either  party  an  umpire  shall 
be  appointed  by  the  chairman  of  the  general  or  quarter 
sessions  of  the  ^^eace  within  the  Jurisdiction  of  which 
the  mine  is  situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred 
to  him  shall  be  final : 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within 
21  days  after  the  day  on  which  he  was  appointed,  the 
party  who  appointed  him  may  appoint  another  arbi- 
trator to  act  in  his  place  : 

(15.)  The  arbitrators  and  their  umpire,  or  any  of  them, 
may  examine  the  parties  and  theu*  witnesses  on  oath, 
they  may  also  consult  any  counsel,  engineer,  or 
scientific  person  whom  they  may  think  it  expedient  to 
consult : 

( 1 6.)  The  payment,  if  any,  to  be  made  to  any  arbitrator 
or  umpire  for  his  services  shall  be  fixed  by  the  Secre- 
tary of  State,  and  together  with  the  costs  of  the 
arbitration  and  award  shall  be  paid  by  the  parties  or 
one  of  them  according  as  the  award  may  direct.  Such 
costs  may  be  taxed  by  a  master  of  one  of  the  superior 
courts,  who,  on  the  written  application  of  either  of  the 
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parties,  shall  ascertain  and  certify  the  proper  amount 
of  such  costs.  The  amount,  if  any,  payable  by  the 
Secretary  of  State  shall  be  paid  as  part  of  the  ex- 
penses of  inspectors  under  this  Act.  The  amount,  if 
any,  payable  by  the  owner  or  agent  may  in  the  event 
of  non-payment  be  recovered  in  the  same  manner  as 
penalties  under  this  Act : 
(17.)  Every  person  who  is  appointed  an  arbitrator  or 
umpire  under  this  section  shall  be  a  practical  mining 
engineer,  or  a  person  accustomed  to  the  working  of 
mines,  but  when  an  award  has  been  made  under  this 
section  the  arbitrator  or  umpire  who  made  the  same 
shall  be  deemed  to  have  been  duly  qualified  as  provided 
by  this  section. 

Coroners  (*) . 

Provisions  as  22.  (s)  "With  respect  to  coroners*  inquests  on  the  bodies  of 
to  coroners'  persons  wliose  death  may  have  been  caused  by  explosions  or 
deaths  from  accidents  in  mines  to  which  this  Act  applies,  the  following 
accidents  in    provisions  shall  have  effect : 

mines. 

(1.)  Where  a  coroner  holds  an  inquest  upon  a  body  of  any 
person  whose  death  may  have  been  caused  by  any  explo- 
sion or  accident,  of  which  notice  is  required  by  this  Act 
to  be  given  to  the  inspector  of  the  district,  the  coroner 
shall  adjourn  such  inquest  unless  an  inspector,  or  some 
person  on  behalf  of  a  Secretary  of  State,  is  present  to 
watch  the  proceedings  : 

(2.)  The  coroner,  at  least  4  days  before  holding  the  ad- 
journed inquest,  shall  send  to  the  inspector  of  the 
district  notice  in  writing  of  the  time  and  place  of 
holding  the  adjourned  inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence 
to  identify  the  body,  and  may  order  the  interment 
thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the 
death  of  more  than  one  person,  and  the  coroner  has 
sent  to  the  inspector  of  the  district  notice  of  the  time 
and  place  of  holding  the  inquest  not  less  than  48 
hours  before  the  time  of  holding  the  same,  it  shall  not 
be  imperative  on  him  to  adjourn  such  inquest  in  pur- 
suance of  this  section,  if  the  majority  of  the  jury  think 
it  unnecessary  so  to  adjourn  : 

(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to 

(*)  And  see  the  Coroners  Act,  1887- 

(a)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 
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examine  any  witness,  subject  nevertheless  to  the  order 
of  the  coroner : 

(6.)  Where  evidence  is  given  at  an  inquest,  at  which  an 
inspector  is  not  present,  of  any  neglect  as  having  caused 
or  contributed  to  the  explosion  or  accident,  or  of  any 
defect  in  or  about  the  mine  appearing  to  the  coroner 
or  jury  to  require  a  remedy,  the  coroner  shall  send  to 
the  inspector  of  the  district  notice  in  writing  of  such 
neglect  or  default : 

(7.)  Any  person  having  a  personal  interest  in,  or  employed 
in,  or  in  the  management  of,  the  mine  in  which  the 
explosion  or  accident  occurred  shall  not  be  qualified  to 
serve  on  the  jury  empannelled  on  the  inquest ;  and  it 
shall  be  the  duty  of  the  constable  or  other  officer  not 
to  summon  any  person  disqualified  under  this  provision, 
and  it  shall  be  the  duty  of  the  coroner  not  to  allow  any 
such  person  to  be  sworn  or  to  sit  on  the  jury. 

Every  person  who  fails  to  comply  with  the  provisions  of 
this  section  shall  be  guilty  of  an  offence  against  this  Act. 


Part  II.— EULES. 
General  Rules. 

23.  The  following  general  rules  shall,  so  far  as  may  be  General 
reasonably  practicable  (/),  be  observed  in  every  mine  to  which 
this  Act  applies : 

(1.)  An  adequate  amount  of  ventilation  iii)  shall  be  con-  Ventilation, 
stantly  {x)  produced  in  every  mine  to  such  an  extent  that  the 
shafts,  winzes,  sumps,  levels,  underground  stables,  and  working 
places  of  such  mine  and  the  travelling  roads  to  and  from  such 
working  places,  shall  be  in  a  fit  state  for  working  and  passing 
therein. 

(2.)  Grunpowder  or  other  explosive  or  inflammable  sub-  Gunpowder 
stance  shall  only  be  used  underground  in  the  7nine  as  follows  :  blasting. 

(a)  It  shall  not  be  stored  in  the  mine  : 

(b)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or 
canister  {y)  containing  not  more  than  four  pounds : 

(c)  A  workman  shall  not  have  in  use  at  one  time  in  any 

one  place  more  than  one  of  such  cases  or  canisters : 

(d)  In  charging  holes  for  blasting,  except  in  mines  exempted 
from  the  operation  of  this  section  by  the  Secretary  of 
State,  an  iron  or  steel  pricker  shall  not  be  used,  and  a 

{t)  See  note  (s),  p.  522,  ante.  [x)  See  note  (m),  p.  522,  ante, 

(u)  See  note  (0,  p.  522,  ante.  (y)  See  note  (a),  p.  526,  ante. 
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person  shall  not  have  in  his  possession,  in  the  mine 
underground,  any  ii^on  or  steel  pricker ;  and  an  iron  or 
steel  tamping  rod  or  stemnier  shall  not  be  used  for 
ramming  either  the  wadding  or  the  first  part  of  the 
tamping  or  stemming  on  the  powder  : 
(e)  A  charge  of  powder  which  has  missed  fire  shall  not  be 
unrammed. 


Power  to 
exempt  slate 
mines  from 
certain 
regulations 
relating  to 
the  use  of 
explosives. 


Man-holes  in 
seK-acting  or 
engine  planes. 


in 

horse  roads. 


[By  the  Slate  Mines  (Grunpowder)  Act,  1882,  it  was 
enacted : — 

"2. — (1.)  It  shall  be  lawful  for  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  if  he  shall  tliink  fit,  from  time 
to  time,  on  the  application  of  the  owner,  agent,  or  manager  of 
any  slate  mine,  to  exempt  such  mine  from  the  general  rule 
contained  in  sub-section  two  of  section  2 'J  of  the  Metalliferous 
Mines  Regulation  Act,  1872,  with  respect  to  the  use  of  gun- 
powder or  other  explosive  substances,  or  any  portion  of  such 
rule. 

(2.)  The  application  shall  be  transmitted  by  the  Oivner, 
agent,  or  manager  to  the  inspector  of  the  district,  and  the 
requu-ements  of  sections  24  and  28  of  the  Metalliferous 
Mines  Regulation  Act,  1872,  as  to  the  posting  of  any  pro- 
posed special  rule  shall  extend  to  any  such  application : 
Provided  that  the  exemption  shall  not  come  into  force  until 
granted  by  the  Secretary  of  State. 

(3.)  The  Secretary  of  State  may  at  any  time  revoke  such 
exemption,  but  such  revocation  shall  not  come  into  force  until 
written  or  printed  notice  thereof  has  been  posted  up  at  the 
mine  for  24  hours. 

"  (4.)  A  list  of  the  exemptions  granted  or  revoked  under 
this  Act  shall  be  set  forth  by  the  inspector  of  the  district  in 
his  annual  report."] 

(3.)  Every  underground  plane  on  which  persons  travel, 
which  is  self-acting,  or  worked  by  an  engine,  windlass,  or 
gin,  shall  be  provided  (if  exceeding  30  yards  in  length)  with 
some  proper  means  of  signalling  between  the  stopping  places 
and  the  ends  of  the  plane,  and  shall  be  provided  in  every  case, 
at  intervals  of  not  more  than  20  yards,  with  sufficient  man- 
holes for  places  of  refuge  (z) . 

(4.)  Every  road  on  which  persons  travel  underground, 
where  the  produce  of  the  mine  in  transit  exceeds  10  tons  in 
any  one  hour  over  any  part  thereof,  and  where  the  load  is 
drawn  by  a  horse  or  other  animal,  shall  be  provided,  at 


(z)  See  note  (r),  p.  529,  ante. 
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intervals  of  not  more  than  100  yards,  with  sufficient  spaces 
tor  places  of  refuge,  each  of  which  spaces  shall  be  of  sufficient 
length,  and  of  at  least  3  feet  in  width  between  the  waggons 
running  on  the  tramroad  and  the  side  of  the  road  and 
the  Secretary  of  State  may,  if  he  see  fit,  require  the  inspector 
to  certify  whether  the  produce  of  the  mine  in  transit  on  the 
road  aforesaid  does  or  does  not  ordinarily  exceed  the  weight 
as  aforesaid. 

(5.)  Every  man-hole  and  space  for  a  place  of  refuge  shall  Keeping 
be  constantly  kept  clear,  and  no  person  shall  place  anything  spaces  clear 
m  a  man-hole  or  such  space  so  as  to  prevent  access  thereto. 

(6.)  The  top  of  every  shaft  which  was  opened  before  the  Fencing  of 
commencement  of  the  actual  working  for  the  time  being  of  shafts, 
the  ?mne  and  has  not  been  used  during  such  actual  working 
shall,  if  so  required  in  writing  by  the  inspector  of  the  district, 
be  securely  fenced  (b),  and  the  top  of  every  other  shaft  which 
for  the  time  being  is  out  of  use,  or  used  only  as  an  air  shaft, 
shall  be  securely  fenced. 

(7.)  The  top  and  all  entrances  between  the  top  and  bottom  Fencing  of 
oi   every  working   or  pumping  shaft   shall   be  properly  entrances  to 
fenced  (b),  but  this  shall  not  be  taken  to  forbid  the  tempo- 
rary  removal  of  the  fence  for  the  purpose  of  repairs  or  other 
operations,  if  proper  precautions  are  used. 

(8.)  Where  the  natural  strata  are  not  safe,  every  working  Securino-  of 
or  pumping  shaft  shall  be  securely  cased,  lined,  or  otherwise  sl^afts.  ° 
made  secure. 

(9.)  Where  one  portion  of  a  .//r//^  is  used  for  the  ascent  Division  of 
and  descent  o±  persons  by  ladders  or  a  man-enoine  and  shaft, 
another  portion  of  the  same  shaft  is  used  for  raising  the 
material  gotten  in  the  mine,  the  first-mentioned  portion  shall 
be  cased  or  otherwise  securely  fenced  off  from  the  last- 
mentioned  portion. 

(10.)  Every  working  shaft  in  which  persons  are  raised  SignalHng. 
shall,  it  exceeding  50  yards  in  depth,  and  not  exempted  in 
writing  by  the  inspector  of  the  district,  be  provided  with 
guides  and  some  proper  means  of  communicating  distinct  and 
definite  signals  from  the  bottom  of  the  s/iafi  and  from  every 
entrance  for  the  time  being  in  work  between  the  sm^face 
and  the  bottom  of  the  shaft  to  the  surface,  and  from  the 
surface  to  the  bottom  of  the  shaft  and  to  every  entrance  for 
the  time  being  in  work  between  the  surface  and  the  bottom 
ot  the  shaft  (c) . 

^    (11.)  A  sufficient  cover  overhead  shall  be  used  when  lower-  Cover 
mg  or  raismg  persons  in  every  working  shaft  (e),  except  where  overhead. 

(a)  See  note  {d),  p.  530,  ante.  (b)  See  note  (e),  p.  530,  ante, 

{c)  See  note  (h),  p.  501,  ante. 
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it  is  worked  by  a  windlass,  or  where  the  person  is  employed 
about  the  pump  or  some  work  of  repair  in  the  nliaft^  or  where 
a  written  exemption  is  given  by  the  inspector  of  the  district. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering 
or  raising  persons  in  any  working  shaft  or  plane  except  for 
the  short  coupling  chain  attached  to  the  cage  or  load. 

(13.)  There  shall  be  on  the  drum  of  every  machine  used 
for  lowering  or  raising  persons  such  flanges  or  horns,  and  also 
if  the  drum  is  conical  such  other  ajopliances,  as  may  be  suffi- 
cient to  prevent  tlie  rope  from  slipping. 

(14.)  There  shall  be  attached  to  every  machine  worked  by 
steam,  water,  or  mechanical  power,  and  used  for  lowering  or 
raising  persons,  an  adequate  break,  and  also  a  proper  indicator 
(in  addition  to  any  mark  on  the  ro]3e)  which  shows  to  the 
person  who  works  the  machine  the  position  of  the  cage  or 
load  in  the  shaft  (c). 

(15.)  A  ladder  permanently  used  for  the  ascent  or  descent 
of  persons  in  the  mine  shall  not  be  fixed  in  a  vertical  or  over- 
hanging position,  and  shall  be  inclined  at  the  most  convenient 
angle  which  the  space  in  which  the  ladder  is  fixed  allows,  and 
every  such  ladder  shall  have  substantial  platforms  at  intervals 
of  not  more  than  20  yards. 

(16.)  If  more  than  12  persons  are  ordinarily  employed  in 
the  mine  below  ground,  sufficient  accommodation  shall  be 
provided  above  ground  near  the  principal  entrance  of  the 
minc^  and  not  in  the  engine-house  or  boiler-house,  for  enabling 
the  persons  employed  in  the  mine  to  conveniently  dry  and 
change  their  dresses. 

(17.)  Every  fly-wheel,  and  all  exposed  and  dangerous  parts 
of  the  machinery,  used  in  or  about  the  mine  shall  be,  and  be 
kept,  securely  fenced. 

(18.)  Every  steam  boiler  shall  be  provided  with  a  proper 
steam  gauge  and  water  gauge,  to  show  respectively  the 
pressure  of  steam  and  the  height  of  water  in  the  boiler,  and 
with  a  proper  safety  valve. 

(19.)  No  person  shall  wilfully  damage,  or  without  proper 
authority  remove  or  render  useless,  any  fencing,  casing,  lining, 
guide,  means  of  signalling,  signal,  cover,  chain,  flange,  horn, 
break,  indicator,  ladder,  platform,  steam  gauge,  water  gauge, 
safety  valve,  or  other  appliance  or  thing  provided  in  any 
mine  in  compliance  with  this  Act. 

Every  person  (/')  who  contravenes  or  does  not  comply  with 
any  of  the  general  rules  in  this  section  shall  be  guilty  of  an 
offence  against  this  Act,  and  in  the  event  of  any  contravention 
of,  or  non-compliance  with,  any  of  the  said  general  rules  in 


(r)  See  note  (i),  p.  532,  ante. 


(/)  See  note  (Z;),  p.  534,  ante. 
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the  case  of  any  mine  to  which  this  Act  applies,  hj  auy  person 
whomsoever,  being  proved,  the  oicncr  (g)  and  ar/ent  (//)  of  sucli 
mhie  shall  each  be  guilty  of  an  offence  against  this  Act,  unless 
he  proves  that  he  had  taken  all  reasonable  means  {i)  by  pub- 
lishing, and  to  the  best  of  his  power  enforcing  (Jc),  the  said 
rules  as  regulations  for  the  working  of  the  mine,  to  prevent 
such  contravention  or  non-compliance. 


Special  Rules. 

24.  (y)  The  otvner  or  agent  of  any  mme  to  which  this  Act  Special  rules, 
applies  may,  if  he  think  fit,  transmit  to  the  inspector  of  the 
district,  for  approval  by  a  Secretary  of  State,  rules  (referred 
to  in  this  Act  as  special  rules)  for  the  conduct  and  guidance 
of  the  persons  acting  in  the  management  of  such  ynine  or 
employed  (/)  in  or  about  the  same,  so  as  to  prevent  dangerous 
accidents,  and  to  provide  for  the  safety  and  proper  discipline 
of  the  persons  employed  (/)  in  or  about  the  mine,  and  such 
special  rules,  when  established,  shall  be  signed  by  the  inspector 
who  is  inspector  of  the  district  at  the  time  such  rules  are 
established,  and  shall  be  observed  in  and  about  every  such 
mine  in  the  same  manner  as  if  they  were  enacted  in  this  Act. 

If  any  person  (w)  who  is  bound  to  observe  the  special 
rules  established  for  any  )nine  acts  in  contravention  of,  or  fails 
to  comply  with,  any  of  such  special  rules,  he  shall  be  guilty  of 
an  offence  against  this  Act,  and  also  the  owner  and  agent  of 
such  mine  shall  each  be  guilty  of  an  otfence  against  this  Act, 
unless  he  proves  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing,  the  said 
rules  as  regulations  for  the  working  of  the  mine  to  prevent 
such  contravention  or  non-compliance. 

As  to  the  effect  of  special  rules,  where  in  force,  see  p.  536,  ante. 


25.  {j)  The  proposed  special  rules,  together  with  a  printed  Establish- 
notice  specifying  that  any  objection  to  such  rules  on  the  ment  of 
ground  of  anything  contained  therein  or  omitted  therefrom,  ^P®^^^^ 
may  be  sent  by  any  of  the  persons  employed  in  the  mine  to 
the  inspector  of  the  district,  at  his  address,  stated  in  such 
notice,  shall,  during  not  less  than  two  weeks  before  such  rules 
are  transmitted  to  the  inspector,  be  posted  up  in  like  manner 
as  is  provided  in  this  Act  respecting  the  publication  of  special 
rules  for  the  information  of  persons  employed  in  the  mine, 

[g]  See  note  (/),  p.  -534,  ante.  Vict,  c.  42,  s.  2. 

\h)  See  note  (m),  p.  534,  ante.  (k)  See  note  {p),  p.  535,  ante. 

(i)  See  note  («),  p.  535,  ante.  (l)  See  note  (q),  p.  536,  ante. 

{J)  Applied  to  quarries,  67  &  58        {in)  See  note  (r),  p.  536,  ante. 
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and  a  certificate  that  such  rules  and  notice  have  been  so  posted 
up  shall  be  sent  to  the  inspector  with  the  rules,  signed  by  the 
person  sending  the  same. 

If  the  rules  are  not  objected  to  by  the  Secretary  of  State 
within  40  days  after  theii*  receipt  by  the  inspector  they  shall 
be  established. 

If  the  oivncr  or  agent  makes  any  false  statement  with 
respect  to  the  posting  up  of  the  rules  and  notices  he  shall  be 
guilty  of  an  offence  against  this  Act. 

Secretary  of  26.  {u)  If  the  Secretary  of  State  is  of  opinion  that  the 
State  may  proposed  special  rules  so  transmitted,  or  any  of  them,  do  not 
specia/rules  sufficiently  provide  for  the  prevention  of  dangerous  accidents 
in  the  mine,  or  for  the  safety  of  the  persons  employed  in  or 
about  the  7nine,  or  are  unreasonable,  he  may,  within  40  days 
after  the  rules  are  received  by  the  inspector,  object  to  the 
rules,  and  propose  to  the  oicner  or  agent  in  writing  any  modi- 
fications in  the  rules  by  way  either  of  omission,  alteration, 
substitution,  or  addition. 

If  the  owner  or  agent  do  not,  within  20  days  after  the 
modifications  proj)Osed  by  the  Secretary  of  State  are  received 
by  him,  object  in  writing  to  them,  the  proposed  special  rules, 
with  such  modifications,  shall  be  established. 

If  the  owner  or  agent  sends  his  objection  in  writing  within 
the  said  20  days  to  the  Secretary  of  State,  the  matter  shall  be 
referred  to  arbitration,  and  the  date  of  the  receij)t  of  such 
objection  by  the  Secretary  of  State  shall  be  deemed  to  be  the 
date  of  the  reference,  and  the  rules  shall  be  established  as 
settled  by  an  award  on  arbitration. 

Amendment       27.  {n)  After  special  rules  are  established  under  this  Act  in 
of  ^special       any  mine,  the  otcner  or  agent  of  such  mine  may  from  time  to 
^    *  time  propose  in  writing  to  the  inspector  of  the  district  for  the 

approval  of  a  Secretary  of  State  any  amendment  of  such  rules 
or  any  new  special  rules,  and  the  provisions  of  this  Act  with 
respect  to  the  original  special  rules  shall  apply  to  all  such 
amendments  and  new  rules  in  like  manner,  as  near  as  may 
be,  as  they  apply  to  the  original  rules. 

A  Secretary  of  State  may  from  time  to  time  j)ropose  in 
writing  to  the  oicner  or  agent  of  a  mine  in  which  there  are  no 
special  rules,  any  special  rules,  and  to  the  oicner  or  agent  of  a 
onine  in  which  there  are  special  rules,  any  new  special  rules, 
or  any  amendment  to  such  special  rules,  and  the  provisions  of 
this  Act  with  respect  to  a  proposal  of  the  Secretary  of  State 
for  modifying  the  special  rules  transmitted  by  the  oicner  or 


{n)  Applied  to  quarries,  67  &  58  Vict.  c.  42,  s.  2. 
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ajent  of  a  mine  shall  apply  to  all  such  proposed  special  rules, 
new  special  rules,  and  amendments  in  like  manner,  as  near  as 
may  be,  as  they  apply  to  such  proposal. 

28.  (6)  For  the  purpose  of  making  known  the  special  rules  Publication 
(if  any)  and  the  provisions  of  this  Act  to  all  persons  employed  of  rules, 
in  and  about  each  mine  to  which  this  Act  applies,  an  abstract 
of  the  Act  supplied,  on  the  application  of  the  owner  or  agent 
of  the  mine,  by  the  inspector  of  the  district  on  behalf  of  a 
Secretary  of  State,  and  an  entire  copy  of  the  special  rules  (if 
any)  shall  be  published  as  follows  : 

(1.)  The  owner  or  agent  of  such  mine  shall  cause  such 
abstract  and  rules  (if  any) ,  with  the  name  and  address 
of  the  inspector  of  the  district,  and  the  name  of  the 
owner  or  agent  appended  thereto,  to  be  posted  up  in 
legible  characters,  in  some  conspicuous  place  at  or  near 
the  mine,  where  they  may  be  conveniently  read  by 
the  persons  employed ;  and  so  often  as  the  same 
become  defaced,  obliterated,  or  destroyed,  shall  cause 
them  to  be  renewed  with  all  reasonable  despatch : 

(2.)  The  oicner  or  agent  shall  supply  a  printed  copy  of  the 
abstract  and  the  special  rules  (if  any)  gratis  to  each 
person  employed  in  or  about  the  mine  who  applies  for 
such  copy  at  the  office  at  which  the  persons  imme- 
diately employed  by  such  owner  or  agent  are  paid  : 

(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct 
from  any  rules  which  depend  only  on  the  contract 
between  the  employer  and  employed. 

If  any  owner  or  agent  fail  to  act  in  compliance  with  this 
section  he  shall  be  guilty  of  an  offence  against  this  Act,  but 
the  owner  shall  not  be  deemed  guilty  if  he  prove  that  he  has 
taken  all  reasonable  means,  by  enforcing  the  observance  of 
this  section,  to  prevent  such  non-compliance  {p). 


for  defacinj 
notices. 


29.  {o)  Every  person  who  pulls  down,  injures,  or  defaces  Pumshment 
any  proposed  special  rules,  notice,  abstract,  or  special  rules, 
when  posted  up  in  pursuance  of  the  provisions  of  this  Act 
with  respect  to  special  rules,  or  any  notice  posted  up  in 
pursuance  of  the  special  rules,  shall  be  guilty  of  an  offence 

against  this  Act. 

30.  (o)  An  inspector  under  this  Act  shall,  when  required,  Certified  copy 
certify  a  copy  which  is  shown  to  his  satisfaction  to  be  a  true  rulesTo  be 
copy  of  any  special  rules  which  for  the  time  being  are  estab-  evidence. 


(o)  Applied  to  quarries,  57  Sn  58  Vict.  c.  42,  s.  2. 
{p)  See  note  (s),  p.  540,  ante. 
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lished  under  this  Act  in  any  mine,  and  a  copy  so  certified 
shall  be  evidence  (but  not  to  the  exclusion  of  other  proof)  of 
such  special  rules  and  of  the  fact  that  they  are  duly  estab- 
lished under  this  Act,  and  have  been  signed  by  the  inspector. 


Paiit  III. 
SUPPLEMENTAL. 

Penalties. 

Penalty  for        31.       Every  person  employed  in  or  about  a  m?*/?^',  other 
againsTAct    ^^^^"^      oivner  or  agent,  who  is  guilty  of  any  act  or  omission 
which  in  the  case  of  an  ouiier  or  agent  would  be  an  offence 
against  this  Act,  shall  be  deemed  to  be  guilty  of  an  offence 
against  this  Act. 

Every  person  who  is  guilty  of  an  offence  against  this  Act 
shall  be  liable  to  a  penalty  not  exceeding,  if  he  is  an  owner  or 
agent,  201.,  and  if  he  is  any  other  person  21.,  for  each  offence; 
and  if  an  inspector  has  given  written  notice  of  any  such 
offence,  to  a  further  penalty  not  exceeding  1/.  for  every  day 
after  such  notice  that  such  offence  continues  to  be  committed. 

Imprisonment     32.  (q)  Where  a  person  who  is  an  otvner  or  agent  or  a  person 
for  wilful       employed  in  or  about  a  mine  is  guilty  of  any  offence  against 
dangering"     ^^^^        wliich,  in  the  Opinion  of  the  Court  that  tries  the  case, 
life  or  limb,    is  One  which  was  reasonably  calculated  to  endanger  the  safety 
of  the  persons  employed  in  or  about  the  mine,  or  to  cause 
serious  personal  injury  to  any  of  such  persons,  or  to  cause  a 
dangerous   accident,  and  was  committed  wilfully  by  the 
personal  act,  personal  default,  or  personal  negligence  of  the 
person  accused,  such  person  shall  be  liable,  if  the  Court  is  of 
opinion  that  a  pecuniary  penalty  will  not  meet  the  circum- 
stances of  the  case,  to  imprisonment,  with  or  without  hard 
labour,  for  a  period  not  exceeding  three  months. 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a 
Court  of  summary  jmisdietion  on  determining  any  informa- 
tion under  this  Act,  by  which  conviction  imprisonment  is 
adjudged  in  pursuance  of  this  section,  or  by  which  conviction 
the  sum  adjudged  to  be  paid  amounts  to  or  exceeds  half  the 
maximum  penalty,  the  person  so  aggrieved  may  appeal  there- 
from, subject  to  the  conditions  and  regulations  following: 

(1.)  The  appeal  shall  be  made  to  the  next  Court  of  general 
or  quarter  sessions  for  the  county,  division,  or  place  in 


[q)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 
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which  the  cause  of  appeal  has  arisen,  holden  not  less  than 
21  days  after  the  decision  of  the  Court  from  ivhich  the 
appeal  is  made  : 

(2.)  The  appellant  shall,  ivithin  7  days  after  the  cause  of 
appeal  has  arisen,  give  notice,  to  the  other  party,  and  to  the 
Court  of  summary  jurisdiction,  of  his  intention  to  appeal, 
and  of  the  ground  thereof : 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter 
into  a  recognizance  before  a  justice  of  the  peace,  tcith  two 
sufficient  sureties,  conditioned  personally  to  try  such 
appeal,  and  to  ahide  the  judgment  of  the  Court  thereon, 
and  to  pay  such  costs  as  may  he  awarded  by  the  Court,  or 
give  such  other  security  by  deposit  of  money  or  otherwise 
as  the  justice  may  allow  : 

(4.)  The  justice  may,  if  he  think  fit,  on  the  appellant  entering 
into  such  recognizance  or  giving  such  other  security  as 
aforesaid,  release  him  from  custody  : 

(5.)  The  Court  of  Appeal  may  adjourn  the  appeal,  and  upon 
the  hearing  thereof  they  may  confirm,  reverse,  or  modify 
the  decision  of  the  Court  of  summary  jurisdiction,  or 
remit  the  matter  to  the  Court  of  summary  jurisdiction 
with  the  opinion  of  the  Court  of  Appeal  thereon,  or  make 
such  other  order  in  the  matter  as  the  Court  thinks  just. 
The  Court  of  Appeal  may  also  m.ake  such  order  as  to 
costs  to  be  paid  by  either  party  as  the  Court  thinks  just.* 

Provided  that  in  Scotland — 

(1.)  This  section  shall  not  apply  to  any  conviction  made  by 
a  sheriff : 

(2.)  The  term  "  entering  into  a  recognizance  before  a 
justice  of  the  peace  "  shall  mean  finding  caution  with 
the  clerk  of  the  justices  of  the  peace  to  the  satisfaction 
of  a  justice  of  the  peace,  and  the  term  ^'recognizance" 
shall  mean  a  bond  of  caution  : 

(3.)  It  shall  be  competent  to  any  person  empowered  to 
appeal  by  this  section  to  appeal  against  a  conviction  by 
a  sheriff  to  the  High  Court  of  Justiciary  in  the  manner 
prescribed  by  such  of  the  provisions  of  the  Act  20 
Greo,  II.  c.  43,  and  any  Acts  amending  the  same,  as 
relate  to  appeals  in  matters  criminal,  and  by  and 
under  the  rules,  limitations,  conditions,  and  restrictions 
contained  in  the  said  provisions. 

*  The  portion  in  italics  was  as  to  England  repealed  by  the  Summary 
Jurisdiction  Act,  1884. 
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Summary  33.  (r)  All  offeuces  and  penalties  under  tliis  Act,  and  all 

for  offences^  money  and  costs  by  this  Act  directed  to  be  recovered  as 
penalties^&c.  peii^J-lties,  may  be  prosecuted  and  recovered  in  manner  directed 
by  the  Summary  JurmUction  Acts  before  a  Court  of  summary 
jurisdiction. 

The  "  Court  of  Summary  Jurisdiction^^  when  hearing  and 
determining  an  information  or  complaint,  shall  be  con- 
stituted— 

(a)  In  England  either  of  two  or  more  justices  of  the  peace 
in  petty  sessions  sitting  at  a  place  appointed  for 
holding  petty  sessions,  or  of  some  magistrate  or  officer 
for  the  time  being  empowered  by  law  to  do  alone  any 
act  authorised  to  be  done  by  more  than  one  justice  of 
the  peace  and  sitting  alone  or  with  others  at  some 
Court  or  other  place  appointed  for  the  administration 
of  justice ;  or 

(b)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting 
as  judges  in  a  justice  of  the  peace  Court,  or  of  the 
sheriff  or  some  other  magistrate  or  officer  for  the  time 
being  empowered  by  law  to  do  alone  any  act  autho- 
rised to  be  done  by  more  than  one  justice  of  the  peace, 
and  sitting  alone  or  with  others  at  some  Court  or  other 
place  appointed  for  the  administration  of  justice  ;  or 

(c)  In  Ireland,  within  the  police  district  of  Dublin  metro- 
polis, of  one  of  the  divisional  justices  of  that  district 
sitting  at  a  police  court  within  the  district,  and  else- 
where of  two  or  more  justices  of  the  peace  sitting  in 
petty  sessions  at  a  place  appointed  for  holding  petty 
sessions. 

34.  (r)  In  every  part  of  the  United  Kingdom  the  following 
provisions  shall  have  effect : 

1.  Any  complaint  or  information  made  or  laid  in  pui'suance 
of  this  Act  shall  be  made  or  laid  within  three  months 
from  the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose : 

2.  The  description  of  any  offence  under  this  Act  in  the  ivords  of 
this  Act  shall  be  snfficieiit  in  law  : 

8.  Any  exception,  exemption,  proviso,  excuse,  or  qualification, 
whether  it  does  or  not  accompany  the  description  of  the 
offence  in  this  Act,  may  be  proved  by  the  defendant,  but 
need  not  be  specified  or  negatived  in  the  information,  and 
if  so  specified  or  negatived,  no  proof  in  relation  to  the 


General  pro- 
vibions  as 
to  summary 
proceedings. 


(r)  Applied  to  quarries,  57  &  58  Vict.  e.  42,  s.  2. 
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^natters  so  specified  or  negatived  shall  he  required  on  the 
part  of  the  informant : 

4.  The  owner  or  agent  may,  if  he  think  fit,  be  sworn  and 

examined  as  an  ordinary  witness  in  the  case  where  he 
is  charged  in  respect  of  any  contravention  or  non- 
comphance  by  another  person  : 

5.  The  Court  shall,  if  required  by  either  party,  cause 

minutes  of  the  evidence  to  be  taken  and  preserved. 

The  portion  in  italics  was,  as  to  England,  repealed  by  the  Summary 
Jurisdiction  Act,  1884. 

35.  (r)  No  prosecution  shall  be  instituted  against  the  owner  Prosecution 
or  agent  of  a  mine  to  which  this  Act  applies  for  any  offence  for  offences, 
under  this  Act  which  can  be  prosecuted  before  a  Court  of 
summary  jurisdiction,  except  by  an  inspector  (s)  or  with  the 
consent  in  writing  of  a  Secretary  of  State  ;  and  in  the  case 

of  any  offence  of  which  the  oicner  or  agent  of  a  mine  is  not 
guilty,  if  he  proves  that  he  had  taken  all  reasonable  means  to 
prevent  the  commission  thereof,  an  inspector  shall  not  institute 
any  prosecution  against  such  owner  or  agent,  if  satisfied  that 
he  had  taken  such  reasonable  means  as  aforesaid. 

36.  (r)  In  Scotland  the  following  provisions  shall  have  Summary 

effect :  proceedings 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  in^ScotlaiTd. 
the  Court  of  summary  jurisdiction  under  this  Act  are 
hereby  conferred  on  that  Court : 

(2.)  Every  person  found  liable  under  this  Act  in  any 
penalty,  or  to  pay  any  money  or  costs  by  this  Act 
directed  to  be  recovered  as  penalties,  shall  be  liable  in 
default  of  immediate  payment  to  be  imprisoned  for  a 
term  not  exceeding  3  months,  and  the  conviction  and 
warrant  may  be  in  the  Form  of  No.  3  of  Schedule  K. 
of  the  Summary  Procedure  Act,  1864  {t). 

37.  (r)  Nothing  in  this  Act  shall  prevent  any  person  from  Persons  not 
beinff  indicted  or  liable  under  any  other  Act  or  otherwise  to  1^°  ^5  J^?" 

ISllGQ.  "tWlCG 

any  other  or  higher  penalty  or  punishment  than  is  provided  for  the  same 
for  any  offence  by  this  Act,  so  that  no  person  be  punished  offence, 
twice  for  the  same  offence. 

If  the  Court  before  whom  a  person  is  charged  with  an 
offence  under  this  Act  think  that  proceedings  ought  to  be 
taken  against  such  person  for  such  offence  under  any  other 
Act  or  otherwise,  the  Court  may  adjourn  the  case  to  enable 
such  proceedings  to  be  taken. 

(r)  Applied  to  quarries,  57  &  58  (s)  See  note  (<),  p.  542,  ante. 
Vict.  c.  42,  8.  2.  {t)  See  note  (*),  p.  543,  ante. 
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Application  38.  (u)  Where  a  penalty  is  imposed  under  this  Act  for 
of  penalties,  neglecting  to  send  a  notice  of  any  explosion  or  accident,  or 
for  any  oifence  against  this  Act  which  has  occasioned  loss  of 
life  or  personal  injury,  the  Secretary  of  State  may  (if  he  think 
fit)  direct  such  penalty  to  be  paid  to  or  distributed  among 
the  persons  injured,  and  the  relatives  of  any  persons  whose 
death  may  have  been  occasioned  by  such  explosion,  accident, 
or  offence,  or  among  some  of  them  :  Provided  that — 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  con- 
tribute to  occasion  the  explosion  or  accident,  and  did 
not  commit  and  were  not  parties  to  committing  the 
offence : 

(2.)  The  fact  of  such  payment  or  distribution  shall  not  in 
any  way  affect,  or  be  receivable  as  evidence  in,  any 
legal  proceeding  relative  to  or  consequential  on  such 
explosion,  accident,  or  offence  : 

Save  as  aforesaid,  all  penalties  imposed  in  pm-suance  of  this 
Act  shall  be  paid  into  the  receipt  of  [His]  Majesty's  Ex- 
chequer, and  shall  be  carried  to  the  Consolidated  Fund. 

In  Ireland  all  penalties  imposed  and  recovered  under  this 
Act  shall  be  applied  in  manner  directed  by  the  Fines  Act 
(Ireland),  1851,  and  any  Act  amending  the  same. 


Miscellaneous. 

As  toques-  39.  [a)  If  any  question  arises  whether  a  mhie  is  a  mine  to 
mineTs^f^^'"  which  this  Act,  or  the  Coal  Mines  Eegulation  Act,  [1887] 
mine  under  applies,  such  question  shall  be  referred  to  a  Secretanj  of  State, 
this  Act.        whose  decision  thereon  shall  be  final. 

Notices  may       40.  {u)  All  notices  under  this  Act  shall  be  in  writing  or 
bo  served  by    pnnt,  or  partly  in  writing  and  partly  in  print,  and  all  notices 
'  and  documents  required  by  this  Act  to  be  served  or  sent  by 

or  to  an  inspector  or  Secretary  of  State  may  be  either  delivered 
personally,  or  served  and  sent  by  post,  by  a  prepaid  letter, 
and  if  served  or  sent  by  post  shall  be  deemed  to  have  been 
served  and  received  respectively  at  the  time  when  the  letter 
containing  the  same  would  be  delivered  in  the  ordinary  course 
of  post ;  and  in  proving  such  service  or  sending,  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice  was 
properly  addressed  and  put  into  the  post. 


(w)  Applied  to  quarries,  57  &  58  Vict,  c.  42,  s.  2. 
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41.  In  this  Act,  unless  the  context  otherwise  requii'es, —  Interpreta- 

The  term  "  mine  "  includes  every  shaft  in  the  course  of  of  termi 
being  sunk,  and  every  level  and  inclined  plane  in  the 
course  of  being  driven  for  commencing  or  opening  any 
mine,  or  for  searching  for  or  proving  minerals,  and 
all  the  shafts,  levels,  planes,  works,  machinery,  tramways, 
and  sidings  both  below  ground  and  above  ground,  in 
and  adjacent  to  a  mine,  and  any  such  shaft,  level,  and 
inclined  plane,  and  belonging  to  the  mine  (v)  : 

The  term  "  shaft  "  includes  pit : 

The  term  "  plan  "  includes  a  map  and  section,  and  a  correct 
copy  or  tracing  of  any  original  plan  as  so  defined  : 

The  term  (iv)  "  owner  "  (v/)  when  used  in  relation  to  any 
mine  means  any  person  or  body  corporate  who  is  the 
immediate  proprietor,  or  lessee,  or  occupier  of  any  mine, 
or  of  any  part  thereof,  and  does  not  include  a  person  or 
body  corporate  who  merely  receives  a  royalty,  rent,  or 
fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant,  or  license  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil  and  not 
interested  in  the  minerals  of  the  ?nincs  : 

The  term  (x)  "agent"  (s)  when  used  in  relation  to  any 
mine  means  any  person  having,  on  behalf  of  the  owner, 
care  or  direction  of  any  mine,  or  of  any  part  thereof : 

The  term  "  Secretary  of  State  "  means  one  of  Her  Majesty's 
Principal  Secretaries  of  State  : 

The  definition  of     Summary  Jurisdiction  Acts"  was  repealed  by 
Statute  Law  Eevision  (No.  2)  Act,  1893. 

The  term  Court  of  Summary  Jurisdiction  "  means — 
In  England  and  Ireland,  any  justice  or  justices  of  the 
peace,  metropolitan  police  magistrate,  stipendiary  or 
other  magistrate,  or  officer,  by  whatever  name  called, 
to  whom  jurisdiction  is  given  by  the  Summary  Jurisdic- 
tion Acts  or  any  Acts  therein  referred  to : 
In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or 
other  magistrate,  to  the  proceedings  before  whom  for  the 
trial  or  prosecution  of  any  offence,  or  for  the  recovery  of 
any  penalty  under  any  Act  of  Parliament,  the  provisions 
of  the  Summary  Jurisdiction  Acts  may  be  applied. 

42.  In  the  application  of  this  Act  to  Scotland —  Application 

of  Act  to 

(1.)  The  term    chairman  of  quarter  sessions"  means  the  Scotland, 
sheriff  of  the  county  : 

(v)  See  note  {v),  p.  545,  ante.  {>/)  See  note  (x),  p.  546,  ante, 

{x)  Applied  to  quarries,  57  &  58         (~)  See  note  (y),  p.  546,  ante. 
Vict.  c.  42,  8.  2. 
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(2.)  The  term  "  sheriff  "  includes  sheriff  substitute : 
(3.)  The  [King's]  and  Lord  Treasurer's  Eemembrancer 
shall  perform  the  duties  of  a  Master  of  one  of  the 
Superior  Courts  under  this  Act : 
(4.)  Notices  of  explosions,  accidents,  and  loss  of  life,  or 
personal  injury  shall  be  deemed  to  be  sent  to  the 
inspector  of  the  district  on  behalf  of  the  Lord  Advo- 
cate : 

(5.)  Sect.  16  of  "The  Public  Health  (Scotland)  Act,  1867," 
shall  be  substituted  for  "  sect.  8  of  the  Nuisances 
Eemoval  Act  for  England,  1855,"  as  amended  and 
extended  by  the  Sanitary  Act,  1866. 

Application  of  43.  This  Act  shall  apj)ly  to  the  Isle  of  Man,  with  the  fol- 
Act  to  the      lowins:  modifications  : 

Isle  of  Man.  f  .  „ 

(1.)  The  term  "  chairman  of  quarter  sessions     means  the 
governor,  lieutenant-governor,  or  deputy- governor  of 
the  said  Isle  for  the  time  being  : 
J2.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a 

master  of  one  of  the  superior  Courts  under  this  Act : 
(3.)  The  law  of  the  said  Isle  as  to  the  abatement  or  removal 
"of  nuisances  affecting  the  health  of  [His]  Majesty's 
subjects  shall  be  substituted  for  sect.  8  of  "  The 
Nuisances  Eemoval  Act  for  England,  1855,"  as 
amended  and  extended  by    The  Sanitary  Act,  1866." 


54  &  55  Vict.  [By  the  Metalliferous  Mines  (Isle  of  Man)  Act,  1891,  it 
^'  was  enacted — 

"  1.  (a)  In  the  application  of  the  principal  Act  to  the  Isle 
of  Man  the  following  modifications  shall  be  made  in  addition 
to  those  mentioned  in  sect.  43  of  the  principal  Act : 

(1.)  The  expression  'Court  of  summary  jurisdiction'  shall 
mean  a  high  bailiff  or  tw^o  justices  of  the  peace  : 

(2.)  The  expression  '  Summary  Jurisdiction  Acts '  shall 
mean  the  Act  of  Tynwald,  the  short  title  of  which  is 
the  Petty  Sessions  Act,  1864,  and  any  Acts  for  the 
time  being  in  force  amending  the  same  : 

(3.)  An  appeal  from  a  decision  given  or  conviction  made 
by  a  Court  of  summary  jurisdiction  shall  be  made  in 
conformity  with  the  Summary  Jurisdiction  Acts,  but 
no  general  appeal  shall  be  allowed  except  in  the  case 
in  which  an  appeal  to  the  Court  of  general  or  quarter 
sessions  is  allowed  under  sect.  32  of  the  principal  Act : 


{(/)  Applied  to  quarries,  57  &  58  Vict.  c.  42,  s.  2. 


The  Quakkies  Act,  1894. 
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(4.)  Sect.  34  of  the  principal  Act  shall  apply  to  the  Isle  of 
Man  as  well  as  to  the  United  Kingdom : 

(o.)  Any  prosecution  in  respect  of  an  offence  punishable  on 
summary  conviction  under  the  principal  Act,  other 
than  a  prosecution  against  an  owner  or  agent  of  a 
mine,  may  be  in  the  name  of  an  inspector,  or  of  a 
superintendent  or  inspector  of  police,  or  of  a  person 
injured  or  aggrie-ved,  and  in  any  such  prosecution  the 
oicner  of  the  mine  shall,  as  to  any  offence  in  relation  to 
his  mine,  be  deemed  to  be  the  person  aggrieved."] 

44  (repealed  by  Stat.  Law  Eevisiou  (No.  2)  Act,  1893). 

45  and  Schedule  (repealed  by  Stat.  Law  Ee vision  Act,  1884). 


THE  QUAEEIES  ACT,  1894,  Enacts—  67  &  58  Vict. 

c.  42. 

1.  This  Act  shall  apply  to  every  place  (not  being  a  mine)  Application 
in  which  persons  work  in  getting  slate,  stone,  coprolites,  or  of  Act. 
other  minerals,  and  any  part  of  which  is  more  than  20  feet 

deep,  and  every  such  place  is  in  this  Act  referred  to  as  a 
quarry  under  this  Act  (Ij) . 

2.  — (1.)  The  provisions  of  the  Metalliferous  Mines  Regu-  Application 
lation  Acts,  1872  and  1875,  and  tlie  Metalliferous  Mines  (Isle  o?Sain' 
of  Man)  Act,  1891,  specified  in  the  schedule  to  this  Act,  provisions  of 
shall,  subject  to  the  modifications  therein  specified,  ap]3ly  in  35jfe36Vict. 
the  case  of  every  quarry  under  this  Act  in  like  manner  as  vilt 'c^^39 
they  apply  in  the  case  of  a  mi)ie.  54  &  55  Vict. 

(2.)  The  inspectors  under  the  Metalliferous  Mines  Begu-  c.  47. 
lation  Acts,  1872  and  1875,  shall  be  inspectors  of  the  quarries 
under  this  Act. 

(3.)  In  the  appointment  of  such  inspectors  in  "Wales  and 
Monmouthshire,  among  candidates  equally  qualified,  persons 
having  a  knowledge  of  the  Welsh  language  shall  be  pre- 
ferred. 

3.  In  the  application  of  the  Factory  and  Workshop  Acts,  Modificatious 
1878  to  1891,  and  of  any  future  Act  amending  the  same,  to 

quarries  under  this  Act,  the  following  modifications  shall  be  Acts^to^^^ 

made —  quarries. 

(a)  In  every  such  quarry  the  powers  of  the  inspectors 
under  those  Acts  shall  be  transferred  to  and  exercised 


[b)  Gravel  and  sand  are  minerals, 
and  within  the  scope  of  the  Act,  if 
taken  from  a  quarry  or  pit  more 
than  20  feet  deep,  even  though  the 
same  may  belong  to  a  railway  com- 
pany :   Scott   v.   Midland  Railway 


(No.  2),  [1901]  1  K.  B.  317;  70 
L.  J.  K.  B.  228  ;  83  L.  T.  737.  A 
place  where  furnace  slag  is  de- 
posited is  not  a  quarry  within  this 
Act:  Scott  y .  Midland Eailway  (No.  1), 
13  May,  1897 ;  13  T.  L.  R.  398. 
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by  the  insjoectors  under  the  Metalliferous  Mines 
Regulation  Acts,  1872  and  lcS75  ; 

(b)  Sections  31  &  32  of  the  Factory  and  Workshop  Act, 

1878,  shall  not  apply  to  any  such  quarry ; 

(c)  Nothing  in  sect.  58  of  the  Factory  and  Workshop  Act, 

1878,  shall  prevent  the  employment  in  any  such 
quarry  of  young  persons  in  three  shifts  for  not  more 
than  eight  hours  each. 

Commence-       4.  This  Act  shall  come  into  operation  on  the  1st  January, 

ment  of  Act.  1895. 

Short  title.        5.  This  Act  may  be  cited  as  the  (Quarries  Act,  1894. 


SCHEDULE. 

Provisions  of  Metalliferous  Mines  Acts  ai'plied  to  Quarries  (c). 

Metalliferous  Mines  Regidation  Act,  1872  (35  &  36  Vict.  c.  77) : 

Sects.  9,  11,  with,  tlie  substitution  of  the  word  "explosive"  for 
the  word  "  powder"  ;  15  to  18  ;  20  to  22  ;  24  to  40 ;  in  sect.  41, 
the  definitions  of  "owner"  and  "agent,"  and  the  definition  of 
' '  Court  of  summary  jurisdiction  "  so  far  as  it  relates  to  Scotland  ; 
sects.  42  and  43. 

Metalliferous  Mines  Regulation  Ad,  1875  : 

Sect.  1,  except  the  proviso. 
Metalliferous  Mines  {Isle  of  Man)  Act,  1891 : 

Sect.  1. 


(3.)  Explosives  Act,  1876. 

Explosives.  Under  the  Statute  38  Yict.  c.  17,  gunpowder  and  other 
explosives  shall  not  be  kept  at  any  place  except  in  a  maga- 
zine or  store  either  lawfully  existing  on  1st  Jan.  1876,  or 
licensed  under  the  Act,  or  in  premises  registered  under  the 
Act  for  keeping  gunpowder.  The  penalty  is  forfeiture,  and 
not  exceeding  2s.  for  every  pound. 

The  authority  for  granting  licences  is,  in  a  borough  not 
assessed  to  the  county  rate,  the  corporation ;  elsewhere  the 
county  council  (rf),  who  may  delegate  their  power  to  justices 
in  petty  sessions. 


(c)  See  these  enactments,  ante. 


(d)  61  &  52  Vict.  c.  41,  ss.  7,  28. 
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583 


Store  licences  are  renewable  annually  {e). 
The  Act  contains  various  provisions  to  be  observed  by  those 
applying  for  or  holding  licences. 

An  Order  in  Council  of  oth  Aug.  1875,  classifies  explosives 
as  follows :  gunpowder,  nitrate  mixture,  nitro-compound, 
chlorate  mixture,  fulminate,  ammunition,  and  fireworks.  It 
minutely  describes  each. 

By  Order  in  Council,  15th  May,  1900  (/),  ''acetylene" 
when  in  admixtm'e  with  air  or  oxygen  is  an  explosive. 


(4o)  Petroleum  Acts. 

By  the  Petroleum  Acts,  1871  and  1879  (//),  it  is  provided  Petroleum, 
that  (excepting  with  regard  to  an  aggregate  amount  not 
exceeding  three  gallons)  ''petroleum"  shall  not  be  kept 
except  in  pursuance  of  a  licence  given  by  the  prescribed  local 
authority  of  the  place  (Ji) — namely,  the  cor23oration  of  the 
borough,  the  improvement  commissioners  or  trustees,  the 
urban  district  council  (?-) ,  or  the  rural  district  council  (A- ) . 

"  Petroleum "  for  the  purposes  of  the  Acts  includes  any 
rock  oil,  Rangoon  oil,  Burmah  oil,  oil  made  from  petroleum, 
coal,  schist,  shale,  peat,  or  other  bituminous  substance,  and 
any  products  of  petroleum  or  any  of  the  above-mentioned 
oils  (/) ;  and  petroleum  so  defined  to  which  the  Acts  apply 
means  such  as  when  tested  in  manner  set  forth  by  Schedule  I. 
to  the  Petroleum  Act,  1879,  gives  off  an  inflammable  vapour 
at  a  temperatui-e  of  less  than  73  degrees  Fahrenheit  {in) . 

A  colliery  company  may  reasonably  apply  to  have  a  licence  Practical 
granted  to  it,  not  for  a  short  period,  but  until  such  time  as 
the  local  authority  shall  cancel  the  licence. 


{e)  38  Vict.  c.  17,  s.  18.  Note.— 
Messrs.  Shaw  &  Sons,  Fetter  Lane, 
London,  E.G.,  sell  a  form  of  appli- 
cation for  licence  for  gunpowder 
or  mixed  explosives.  Order  in 
Council  No.  16,  26  Oct.  1896, 
prescribes  general  rules  with  re- 
spect to  premises  registered  for 
keeping  mixed  explosives.  These 
rules  supersede  those  in  Part  I.  of 


the  Explosives  Act,  1875. 

(/)  6i  J.  P.  667. 

[g)  34  &  35  Vict.  c.  105  ;  42  &  43 
Vict.  c.  47. 

(70  Petroleum  Act,  1871,  s.  7. 

(i)  Ibid.  s.  8. 

{k)  Local  Government  Act,  1894, 
s.  27. 

(/)  Petroleum  Act,  1871,  s.  3. 
{m)  Petroleum  Act,  1879,  s.  2. 
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The  petroleum  is  to  be  kept  in  a  vessel  having  attached 
thereto  a  label  in  conspicuous  characters  marked  "  Highly 
Inflammable,"  and  stating  the  description  of  the  petroleum 
and  the  name  and  address  of  the  owner  («). 

The  local  authority  may  annex  to  any  licence,  conditions  as 
to  the  mode  of  storage,  and  the  nature  and  situation  of  the 
premises,  and  may  charge  not  more  than  5s.  for  each 
licence  (o). 

If  the  local  authority  refuse  the  licence,  or  grant  it  only  on 
conditions  with  which  the  applicant  is  dissatisfied,  they  may 
be  required  to  furnish  written  grounds,  which  the  applicant 
may  within  ten  days  transmit  to  tlie  Home  Secretary,  with  a 
memorial,  upon  which  an  inquiry  may  be  ordered  and  a 
licence  granted  or  modified  if  thought  fit  (p). 

The  Acts  contain  provisions  for  testing,  for  inspecting 
premises,  and  for  enforcing  the  enactments.  If  petroleum  be 
kept  without  the  prescribed  label,  the  person  keeping  it  is 
liable  to  a  penalty  not  exceeding  5/.  (^7).  If  petroleum  be 
kept  without  a  licence,  the  occupier  is  liable  to  a  penalty  not 
exceeding  20/.  per  day,  and,  in  either  case,  the  petroleum  and 
the  vessel  containing  it  are  to  be  forfeited;  but  the  Court 
shall  not  impose  a  penalty  exceeding  50/.,  and  may  impose 
that  or  any  less  penalty  for  any  one  offence  notwithstanding 
it  involves  a  penalty  of  higher  amount  (r). 

Petroleum  does  not  cease  to  be  such  because  mixed  with 
other  substances ;  and  a  composition  comes  within  the  Acts  if 
it  contain,  say,  33  per  cent,  of  petroleum  oils,  and  25  per  cent, 
of  such  oils  gives  off  an  inflammable  vapour  at  less  than 
73  degrees  Fahrenheit  (s). 

(5.)  Factory  and  Workshop  Act. 

The  Factory  and  Workshop  Act,  1901  (^),  repeals  and 
consolidates  earlier  enactments.     It  appKes(?^)  to  quarries 


(w)  Petroleum  Act,  1871,  s.  6. 
(0)  Ibid.  a.  9. 
(p)  Ibid.  8.  10. 
(q)  Ibid.  88.  6,  10. 
(V)  Ibid.  s.  15. 


(s)  london  County  Council  v.  Holz- 
apfels  Compositioyis  Co.  (1899),  68 
L.  J.  Q.  B.  886  ;  81  L.  T.  190. 

{t)  1  Edw.  7,  c.  22. 

(m)  Ibid.  8.  149,  Sched.  VI.  (2), 
(26),  (27). 
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(that  is,  any  place  not  being  a  mine  (:r)  in  whicli  persons  work  Quarries  less 
in  getting  slate,  stone,  coprolites,  or  other  minerals)  and  to  ^eep. 
pitbanks  (that  is,  any  place  above  ground  adjacent  to  the 
shaft  of  a  mine,  in  ichich  place  the  empJoynient  of  icomen  is  not  Certain  pit- 
regulated  by  the  Coal  Mines  Eegulation  Act,  1887,  or  the  ^^JJ^eiT'^""" 
Metalliferous  Mines  Eegulation  Act,  1872,  whether  such  employed, 
place  does  or  does  not  form  part  of  the  mine  within  the 
meaning  of  those  Acts) ;  and  to  any  premises,  room,  or  place 
wherein,  or  within  the  close  or  curtilage  or  precincts  of  which, 
any  manual  labour  is  exercised  by  way  of  trade,  or  for  pur- 
poses of  gain,  in  or  incidental  to  the  making  of  any  article  or 
part  of  any  article,  or  the  altering,  repairing,  ornamenting, 
or  finishing  of  any  article,  or  the  adapting  for  sale  of  any 
article,  and  within  which  quarries,  pitbanks,  or  other  specified 
premises  steam,  water,  or  other  mechanical  power  is  used  in 
aid  of  the  manufacturing  process  carried  on  there  ;  or  to  or 
over  which  premises  for  making,  altering,  or  adapting  articles 
the  employer  of  the  persons  working  therein  has  the  right  of 
access  or  control.    The  foregoing  definition  is  wide  enough  to 
include  brickyards  and  workshops  not  directly  connected  with  Brickyards, 
a  mine,  but  situate  near  and  used  as  adjuncts  thereto.  The 
author  understands  that  until  a  line  of  demarcation  is  settled 
by  further  enactment  or  decision  of  a  Court,  some  inspectors 
of  mines  and  inspectors  of  factories  have  arranged  that  the 
mines  inspector  shall  have,  or  be  deemed  to  have,  exclusive 
jurisdiction  over  the  brickyards  and  workshops  in  question. 

Mine  owners  who  have  brickyards  or  workshops  which  Practical  hint, 
come,  or  may  be  supposed  to  come,  within  the  Factory 
and  Workshop  Act,  would  do  well  to  write  to  the  Factory  Act 
inspector  of  their  district,  stating  that  they  assume  they  are 
doing  right  in  sending  notices  to  the  mines  inspector  alone. 
If  this  be  done,  it  may  reasonably  be  expected  that  no  prose- 
cution by  the  Factory  Act  inspector  will  take  place  for  not 
sending  notice  to  him. 

The  statute  contains  provisions  as  to  sanitary  condition,  and 
conveniences,  fencing  of  machinery,  steam  boilers,  notice  of 
accidents,  restriction  on  employment,  and  inspection. 


{x)  See  the  Quarries  Act,  1894,  p.  581,  ante. 
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(6.)  Public  Health  Acts. 

''Sewers"  All  " sewers  "  are  vested  in  the  local  authority  of  the 
district  (y) ,  excepting  sewers  made  by  any  person  for  his  own 
profit,  or  by  any  company  for  the  profit  of  the  shareholders  (s), 
and  excepting  sewers  made  and  used  for  draining,  preserving, 
or  improving  land  under  any  local  or  private  Act  of  Parlia- 
ment, or  for  irrigating  land  {a) ,  and  excepting  sewers  under 
the  authority  of  any  commissioners  of  sewers  appointed  by 
the  Crown  (?/). 

and  "drains."  Sewer  "  cloes  not  include  drains  under  the  control  of  a 
road  authority  acting  outside  the  Public  Health  Act,  1875  ; 
but  it  includes  all  drains  of  every  description,  excepting  those 
used  for  the  drainage  of  one  building  only  or  premises  within 
the  same  cm-tilage  {h). 

The  word  "  sewer "  should  receive  the  largest  possible 
interpretation  :  a  drain  or  pipe  is  a  sewer  from  the  point  at 
which  it  receives  the  drainage  of  two  or  more  houses  or 
buildings  (c),  even  though  the  sewer  or  pipe  be  on  private 
ground  {d). 

An  open  ditch  will  be  a  "  sewer  "  if  it  forms  the  outlet  for 
sewage  {e) ;  but  a  cesspool  constituting  a  dead  end  on  private 
property  will  not  form  part  of  a  sewer,  because  the  sewage 
does  not  in  that  case  get  carried  away  (/) . 

Public  "  sewers  "  as  above  defined  are  to  be  repaired  and 
cleansed  by  the  local  authority  {g),  but  drains  for  one  house 
are  to  be  repaired  and  cleansed  by  the  private  owner  or 
occupier  {h).    An  owner  whose  property  has  been  injured  by 

(y)  Public  Health  Act,  1875,  s.  13.  242;  42  W.  R.  461;  Bradford  v. 

\z)  See  Croysdale  v.  Sunhury-on-  Eastbotirne,  [1896]  2  Q.  B.  205  ;  65 

Thames  U.  D.  C,  [1898]  2  Ch.  515  ;  L.  J.  Q.  B.  571  ;  74  L.  T.  762  ;  45 

67  L.  J.  Ch.  585  ;  79  L.  T.  26  ;  46  W.  R.  31  ;  60  J.  P.  501. 

667  (^)    Wheatcroft  v.   Matlock  Local 

,\  "o  7  *         c,       .           n    /'  ^oar<^  (1885),  52  L.  T.  356  ;  Ainley 

n^tl  fS  ^'  584    6Q^T     T  6  B  ^^Meatm  Local  Board  (1891),  60 

K    L  ?'  T '  1 77  '                ^'  ^-  J-  Ch.  734  ;  55  J.  P.  230  ;  Fordcm 

464;  82J..  i.177.  ^    Parsons,    [1894]  2  Q.  B.  780; 

{b)  Public  Health  Act,  1875,  s.  4.  64  L.  J.  M.  C.  22 ;  71  L.  T.  428. 

(c)  Acton  Local  Board  v.  Batten  (/)  Header  v.  West  Cowes  Local 

(1884),  28  Ch.  D.  283  ;  54  L.  J.  Ch.  Board,  [1892]  3  Ch.  18  ;  61  L.  J.  Ch. 

251  ;  52  L.  T.  17  ;  49  J.  P.  357  ;  561  ;  67  L.  T.  454  ;  40  W.  R.  676  ; 

Kershaw  v.  Taylor,  [1895]  2  Q.  B.  8  T.  L.  R.  643. 

471.  {g)  Public  Health  Act,  1875,  ss.  15, 

Id)  Travis  v.  Uttley,  [1894]  1  Q.  B.  19. 

233  :  63  L.  J.  M.  C.  48;  70  L.  T.  (A)  Lbid.  s.  41. 
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the  neglect  of  the  local  authority  to  cleanse  sewers  can  sue 
them  for  damages  (^").  But  a  local  authority  which  has 
adopted  Part  III.  of  the  Public  Health  Act,  1890,  can  treat  as 
private  drains  repairable  by  the  owner,  such  pipes  as  drain 
two  or  more  houses  belonging  to  different  owners  (/•).  This 
latter  regulation  is  not,  however,  aj^plicable  to  a  row  of 
adjoining  houses  belonging  to  one  and  the  same  oivner  (/),  and 
consequently  the  pipes  for  draining  these  houses  are  "  sewers  " 
vested  in  and  repairable  by  the  local  authority. 

Some  local  authorities,  when  altering  their  system  of  New  sewerage 
sewage  or  substituting  a  new  system  for  the  old  one,  give 
notice  to  property  owners  to  connect  their  drains  with  the 
new  sewers  ;  but  this  is  illegal,  for  it  is  incumbent  upon  the 
local  authority  to  do  this  at  their  cost  {m).  If  the  owner 
complies  with  the  notice  he  can  recover  back  the  money  ex- 
pended by  him  (n). 

Where  there  are  sufficient  drains  for  the  effectual  drainage 
of  houses  which  have  been  sanctioned  by  the  local  authority, 
they  cannot  proceed  against  the  owner  for  not  having  proper 
drains  (o),  nor,  after  once  authorising  connection,  can  they 
disconnect  the  drains  from  the  sewer,  except  on  condition  of 
providing  a  new  sewer  (p) . 

The  rule  is,  once  a  sewer  always  a  sewer  so  long  as  it  is 
used  for  the  purposes  of  conveying  sewage  (q). 

After  long  user,  and  in  the  absence  of  clear  evidence  to  the 
contrary,  the  inference  is  that  connection  with  a  sewer  has 
been  made  with  consent  (r). 

It  is  the  duty  of  the  local  authority  to  cause  sewers  to  be  Duty  to  pro- 
made  for  effectually  draining  their  district,  and  to  keep  ^^^^^  sewers. 

(i)  Barony .  Portslade-hy- Sea  TJ.  B.  inc/fon,  Times,  12  April,  1900;  Cree 

C,  [1900]  2  Q.  B.  588  ;  69  L.  J.  v.  St.  Pancras  Vestry,  [1899]  1  Q.  B. 

Q.  B.  899  ;  82  L.  T.  363  ;  64  J.  P.  693  ;  68  L.  J.  Q.  B.  389  ;  80  L.  T. 

675;  48  W.  E.  641.  388. 

{Jc)  Public  Health  Act,  1875,  s.  41 ;  (^)  Att.-Gen.  v.  Clerkenwell  Vestry, 

Act  of  1890,  8.  19  ;    Self  v.  Hove  [1391]  3  Ch.  527  ;  60  L.  J.  Ch.  788; 

Commrs.,  [1895]  1  Q.  B.  685  ;   72  55  l/x.  312. 

L.  T.  234;   Seal  v.  Merthyr  Tydjil  ,   *  J.       '  1,1*1.10^- 

V.  D.  C,  [1897]  2  Q.  B.  543  ;  67  PablicHealth  Act  187o,  s.  24; 

_    _   ^              -1 —  _    _  Ainley  v.    Kirkheaton   Local  Board 


L.  J.  Q.  B.  37  ;  77  L.  T.  303  ;  61 


J.p'551.            •<  —  (1891),  60  L.  J.  Ch.  734. 

{I)  Public  Health  Act,  1890,  s.  19.  (!?)  St.     Leonard,     Shoreditch  v. 

{m)  Public  Health  Act,  1875,  ss.  18,  Phelan,  [1896]  1  Q.  B.  533. 

25.  (r)  Bethnal  Green  v,  London  School 

(n)  Andreiv  v.  St.  Olave's,  [1898]  Board,  [1898]  A.  C.  190  ;  Eastwood 

1  Q.  B.  775  ;  Donninyton  v.  Head-  v.  Honley,  [1900]  1  Ch.  781. 
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the  same  properly  cleansed  and  emptied  (.s) ;  if  they  fail  to 
do  so,  resort  must  be  had  to  the  Local  Government  Board  (t). 

Where  any  house  is  without  a  drain  sufficient  for  effectual 
drainage,  the  local  authority  can  require  drains  to  be  laid  and 
connected  with  a  sewer  not  more  than  100  feet  from  the  land 
in  which  the  house  stands  or  emptied  into  a  cesspool  (ii) . 

In  practice,  the  question  is  settled  by  the  answer  to,  what  is 
reasonable  ?  It  is  not  reasonable  that  a  public  sewer  should 
be  provided  for  a  house  or  a  few  houses  in  a  detached  or 
isolated  position  ;  but  it  is  certainly  the  duty  of  the  local 
authority  to  provide  sewers  for  any  considerable  number  of 
houses. 

The  local  authority  cannot  require  an  owner  to  alter  his 
system  of  drainage,  if  the  existing  "  drains  "  are  sufficient  up 
to  the  point  where  they  join  the  "  sewers  "  as  above  defined  ; 
for  where  any  house  has  a  "  drain  "  communicating  with  a 
"sewer"  used  for  draining  more  than  one  house,  which 
private  drain,  though  sufficient  for  the  effectual  drainage  of 
the  house,  is  not  adapted  to  the  general  sewerage  system  of 
the  district,  or  is,  in  the  opinion  of  the  local  authority,  other- 
wise objectionable,  the  local  authority  may,  on  condition  of 
providing  at  their  expense  a  drain  or  drains  as  effectual,  close 
the  first-mentioned  drain  (x) . 
Wrongful  In  districts  where  Part  III.  of  the  Public  Health  Acts 
userof  sewers.  Amendment  Act,  1890,  has  been  adopted,  every  person  who 
turns,  or  permits  to  enter,  into  any  sewer  of  a  local  authority 
or  any  drain  communicating  therewith  any  chemical  refuse, 
or  any  waste  steam,  condensing  water,  heated  water,  or  other 
liquid  of  a  higher  temperature  than  110  deg.  Fahr.,  which 
either  alone  or  in  combination  with  the  sewage  causes  a 
nuisance,  or  is  dangerous  or  injurious  to  health,  is  liable  to  a 
penalty  not  exceeding  10/.,  and  to  a  daily  penalty  not  ex- 
ceeding 51.  {y) ;  or  to  a  penalty  not  exceeding  21.  for  throwing, 
placing,  or  suffering  to  be  thrown  or  placed,  into  or  in  any 
river,  stream,  or  watercourse  any  cinders,  ashes,  bricks,  stone, 


{s)  Public  Health  Act,  1875,  s.  15. 

(t)  Ibid.  ss.  19,  299  ;  Fusnwrc  v. 
Oswaldtwistle,  [1898]  A.  C.  387  ;  67 
L.  J.  Q.  B.  635;  78  L.  T.  569;  62 
J.  P.  628. 


{u)  Public  Health  Act,  1875,  s.  23. 
{x)  Ibid.  s.  24. 

ly)  Public  Health  Act,  1890,  s.  17  ; 
see  Eastwood  v.  Honley,  [1901]  1 
Ch.  645  ;  70  L.  J.  Ch.  313. 
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rubbish,  dust,  filth,  or  other  matter  likely  to  cause  annoy- 
ance (z) . 

Where  any  street,  including  any  highway,  public  bridge.  Making 
or  any  road,  lane,  footway,  or  passage,  whether  a  thorough-  g^^J^^.^^ 
fare  or  not  (but  not  including  county  bridges  or  highways 
repairable  by  the  inhabitants  at  large) ,  within  any  urban  dis- 
trict is  not  sewered,  levelled,  paved,  metalled,  flagged, 
channelled,  and  made  good,  or  is  not  lighted,  to  the  satisfac- 
tion of  the  urban  authority,  such  authority  may  by  notice  to 
the  respective  owners  or  occupiers  require  them  to  do  the 
same  within  a  specified  time  (a) .  If  the  notice  is  not  com- 
plied with,  the  urban  authority  may  execute  the  works  and 
recover  the  expenses  before  the  justices,  or  declare  them  to  be 
private  improvement  expenses  (b). 

The  sanitary  condition  of  a  colliery  village  is  a  matter  of  Libel  as  to 
public  interest  on  which  fair  comment  may  be  made  by  a  ^iSon^^*^°^" 
newspaper  or  person  ;  but,  if  it  exceeds  the  bounds  of  fair  colliery 
comment,  an  action  for  libel  can  be  brought  by  the  colliery 
company  which  ow^ns  or  is  responsible  for  the  houses,  without 
proof  of  special  damage  (c). 

By  sect.  91  of  the  Public  Health  Act,  1875,  it  is  enacted  Public 

that—  nuisances. 

"  (1)  Any  premises  in  such  a  state  as  to.be  a  nuisance  or 
injurious  to  health  ;  (2)  any  pool,  ditch,  gutter,  water- 
course, privy,  urinal,  cesspool,  di-ain,  or  ashpit,  so 
foul  or  in  such  a  state  as  to  be  a  nuisance  or  injurious 
to  health ;  (3)  any  animal  so  kept  as  to  be  a  nuisance 
or  injurious  to  health  ;  (4)  any  accumulation  or  deposit 
which  is  a  nuisance  or  injurious  to  health ;  (5)  any 
house,  or  part  of  a  house,  so  overcrowded  as  to  be 
dangerous  or  injurious  to  the  health  of  the  inmates, 
whether  or  not  members  of  the  same  family  ;  (6)  any 
factory,  workshop,  or  workplace  (not  already  under 
the  operation  of  any  general  Act  for  the  regulation 
of  factories  or  bakehouses) ,  not  kept  in  a  cleanly  state, 
or  not  ventilated  in  such  a  manner  as  to  render  harm- 
less as  far  as  practicable  any  gases,  vapours,  dust,  or 

(z)  Public  Health  Act,  1890,  s.  49.  s.  150;  also  see  the  Private  Street 

(a)  Fenu-ick  v.  Croydon,  [1891]  2  Works  Act,   1892    (55  &  56  Vict. 

Q.  B.  216  ;  60  L.  J.  M.  C.  161  ;  65  c.  57). 

L.  T.  645;  40  W.  R.  124  ;  55  J.  P.  South  Hctton  Coal  Co.,  Ltd.  v. 

470.  North  Eastern  News  Assoc.,  [1894]  1 

{b)  Public    Health    Act,     1875,  Q.  B.  133  ;  69  L.  T.  844. 
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other  impiirities  generated  in  tlie  course  of  the  work 
carried  on  therein  that  are  a  nuisance  or  injurious  to 
health,  or  so  overcrowded  while  work  is  carried  on  as 
to  be  dangerous  or  injurious  to  the  health  of  those 
em2~>loyed  therein  ;  (7)  any  fireplace  or  furnace  which 
does  not  as  far  as  practicable  consume  the  smoke 
arising  from  the  combustible  used  therein,  and  which 
is  used  for  working  engines  by  steam,  or  in  any  mill, 
factory,  dye-house,  brewery,  bakehouse,  or  gaswork,  or 
in  any  manufacturing  or  trade  process  whatsoever ; 
and  any  chimney  (not  being  the  chimney  of  a  private 
dwelling-house)  sending  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance ; 

shall  be  deemed  to  be  nuisances  liable  to  be  dealt  with 
summarily  in  manner  provided  by  this  Act :  Provided,  first, 
that  a  penalty  shall  not  be  imposed  on  any  person  in  respect 
of  any  accumulation  or  deposit  necessary  for  the  effectual 
carrying  on  any  business  or  manufacture  if  it  be  proved  to 
the  satisfaction  of  the  Court  that  the  accumulation  or  deposit 
has  not  been  kept  longer  than  is  necessary  for  the  purposes  of 
the  business  or  manufacture,  and  that  the  best  available 
means  have  been  taken  for  preventing  injury  thereby  to  the 
public  health.  Secondly  :  That  where  a  person  is  summoned 
before  any  Court  in  respect  of  a  nuisance  arising  from  a  fire- 
place or  furnace  which  does  not  consume  the  smoke  arising 
from  the  combustible  used  in  such  fireplace  or  furnace,  the  Court 
shall  hold  that  no  nuisance  is  created  within  the  meaning  of 
this  Act,  and  dismiss  the  complaint,  if  it  is  satisfied  that  such 
fireplace  or  furnace  is  constructed  in  such  manner  as  to  con- 
sume as  far  as  practicable,  having  regard  to  the  nature  of  the 
manufacture  or  trade,  all  smoke  arising  therefrom,  and  that 
such  fireplace  or  furnace  has  been  carefully  attended  to  by 
the  person  having  the  charge  thereof." 

If  the  thing  complained  of  be  a  nuisance,  although  not 
injurious  to  health,  it  is  within  this  section,  the  words  being 
in  the  disjunctive  (d). 

An  accumulation  or  deposit  of  cinders,  ashes  and  refuse, 
throwing  off  strong  fumes  of  effluvia,  is  a  nuisance  and  within 
the  section,  although  not  also  injurious  to  health  (e). 


{d)  Bishop  Auckland  Local  Board  v. 
Bishop  Auckland  Iron  Co.  (1883),  10 
Q.  B.  D.  138  ;  52  L.  J.  M.  C.  38  ; 
48  L.  T.  223  ;  47  J.  P.  389  (cinder 
heap);  Gaskell  y.  BayUy  (1874),  30 


L.  T.  516  ;  38  J.  P.  293  (smoke). 

[c)  Bishop  Auckland  local  Board  v. 
Bishop  Auckland  Iron  Co.  (1883),  10 
Q.  B.  D.  138  ;  52  L.  J.  M.  0.  38  ; 
48  L.  T.  223  ;  47  J.  P.  389. 
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The  chimney  of  a  coal  mine  is  within  this  section,  if  it  be  Smoke 
possible  to  prevent  smoke  nuisance  without  obstructing  the 
efficient  working  of  the  mine  (/).  The  officer  of  the  local 
authority  can  examine  premises  between  9  a.m.  and  6  p.m., 
to  enforce  the  provisions  of  any  statute  in  force  for  furnaces 
to  consume  their  own  smoke ;  or,  in  the  case  of  nuisances 
arising  from  any  business,  at  any  hour  when  such  business 
is  in  progress  or  is  usually  carried  on  {g) . 

Assuming  that  the  furnace  is  properly  constructed,  the 
words  "  as  far  as  practicable  are  not  to  be  taken  absolutely, 
but  "  as  far  as  possible  consistently  with  the  carrying  on  of 
the  trade  for  which  the  furnace  is  used  "(//). 

A  notice  is  good  where  given  to  abate  a  smoke  nuisance 
within  a  specified  time,  and  for  that  purpose  to  abstain  from 
doing  or  suffering  to  be  done  anything  which  will  cause  the 
chimney  to  send  forth  black  smoke  in  such  a  quantity  as  to  be 
a  nuisance.  In  such  a  case  it  is  not  essential  to  specify  the 
works  to  be  done  for  abatement  (/). 

Brickmaking  is  not  necessarily  a  noxious  or  offensive  Brick- 
business,  trade,  or  manufacture  within  the  Public  Health  ^^^^^S- 
Act 

Summary  proceedings  taken  by  a  local  authority  must  be  Proceedings 
commenced  within  six  months  from  the  date  of  the  offence  or  He^uhAct!^ 
subject-matter,  the  day  on  which  the  offence  was  committed 
being  excluded  (/).     The  enactment  does  not  apply  to  con- 
tinuing offences  {m). 

Appeals  against  the  decision  of  the  local  authority  in  regard  Appeals  to 

,  .1  1  1    1     ji  J        '     1    •       Local  Govern- 

to  expenses  summarily  recoverable  by  them,  or  to  private  im-  ment  Board. 

provement  expenses,  may  be  made,  within  twenty-one  days,  to 
the  Local  Grovernment  Board ;  and,  pending  their  order,  pro- 
ceedings are  to  be  stayed  (ii). 

(/)  Tatter  son  v.  Chamber  Colliery 
Co.  (1892),  56  J.  P.  200;  8  T.  L.  R. 
278  ;  and  see  sect.  334  of  Public 
Health  Act,  1875. 

[g)  Public  Health  Act,  1875,  s.  102. 

(A)  Cooper  v.  Woolley  (1867),  L.  R. 
2  Ex.  88  ;  36  L.  J.  M.  C.  27  ;  15  L.  T. 
539;  31  J.  P.  135. 

(i)  Millard  v.  JFastall,  [1898]  1 
Q.  B.  342  ;  67  L.  J.  Q.  B.  277  ; 
77  L.  T.  692  ;  46  W.  R.  258  ;  62 
J.  P.  135. 

{k)  Wanftead  Local  Board  (1863), 


13  C.  B.  N.  S.  479 ;  32  L.  J.  M.  C. 
135;  9  Jur.  N.  S.  972;  7  L.  T.  744; 
11  W.  R.  368. 

(/)  Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  11  ; 
Radcliffe  v.  Bartholomew,  [1892]  1 
Q.  B.  161  ;  61  L.  J.  M.  C.  63  ;  65 
L.  T.  677  ;  40  W.  R.  63  ;  53  J.  P. 
262. 

{m)  Rmnhall  v.  Schmidt  (1882),  8 
Q.  B.  D.  603;  46  L.  T.  661  :  30 
W.  R.  949  ;  46  J.  P.  567. 

(w)  Public  Health  Act,  1875,  s.  268. 
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Compensation  Where  any  person  sustains  damage  by  reason  of  the  exer- 
authority.  ^^^e  of  any  powers  of  the  Public  Health  Acts,  in  relation  to 
any  matter  as  to  which  he  is  not  himself  in  default,  full  com- 
23ensation  is  to  be  made  to  him  by  the  local  authority  exer- 
cising such  powers,  the  amount  to  be  settled  by  arbitration  in 
case  of  dispute  (o).  Claims  and  actions  on  awards  for  such 
compensation  need  not  be  brought  within  the  six  months 
prescribed,  in  the  case  of  proceedings  against  public  autho- 
rities, for  any  act  done  pursuant  to  statute,  or  any  alleged 
neglect  or  default  in  the  execution  of  any  act  or  public  duty 
or  authority  (])). 

Formation         In  an  urban  district,  lands  used  only  as  a  canal  or  towing- 
district!^        path,  or  as  a  railway  constructed  under  the  powers  of  any 
Act  of  Parliament  for  public  conveyance,  are  only  charge- 
able with  the  general  district  rate  on  one-fourth  of  the  net 
annual  value  thereof,  as  ascertained  under  the  Public  Health 
Practical  hint  Act,  for  general  district  rate  in  an  urban  district  (q) .  In 
aiid*minmo-     vicAV  of   this  enactment  a  colliery    or  mining  company 
companies.      sometimes  finds  it  undesirable  to  support  an  application 
Rateabiiity     ^^j,        formation  of  an  urban  district.     A  colliery  com- 

01  colliery  .  ni      p     t  ^ 

railways.  pany  would  appear  to  be  withm  the  benefit  of  the  abate- 
ment of  rates  on  its  surface  railways  if  they  are  made  under 
the  Light  Eailways  Act,  1896,  and  the  railway  is  available 
for  public  conveyance,  not  necessarily  being  the  convey- 
ance of  passengers  (r).  "  Eailway  "  includes  lands  for  sidings 
and  turn-tables  (s),  but  does  not  include  a  mineral  railway 
which,  though  it  has  become  vested  in  a  company  by  Act  of 
Parliament,  was  constructed  without  any  purchase  of  lands 
and  merely  under  contract  to  pay  way-leave  rents  (t). 


(o)  Public  Health  Act,  1875,  s.  308 ; 
Sally.  Bristol  [Alayor)  (1867),  L.  R. 
2  C.  P.  322  ;  36  L.  J.  C.  P.  110  ;  15 
L.  T.  572;  15  W.  R.  404;  31  J.  P. 
376  (sewer)  ;  Burgess  v.  Korthwich 
(1881),6Q.B.D.264;  50L.J.  Q.B. 
219;  44  L.  T.  154;  29  AV.  R.  931 
(raising  subsided  road). 

(p)  Delancy  v.  Metrop.  Board  of 
Works  (1868),  L.  R.  3  C.  P.  Ill  ;  37 
L.  J.  C.  P.  59  ;  17  L.  T.  262;  16 
W.  R.  137  ;  31  J.  P.  788  ;  Public 
Authorities  Protection  Act,  1893. 

{q)  Public  Health  Act,  1875,  ss.  4, 


211.  There  is  a  similar  rule  with 
respect  to  the  sanitary  rate  in  a 
rtiral  da&tvict;  ih.  s.  230. 

(r)  Ecg.  V.  Newport  Bock  Co.  (1862), 
2  B.  &  S.  708  ;  31  L.  J.  M.  C.  266  ; 
6  L.  T.  457  ;  9  Jur.  N.  S.  73. 

(s)  Midland  Railwai/  y.  Birmbu/' 
Juan  Corp.  (1866),  13  L.  T.  404;  30 
J.  P.  197. 

(t)  North  Eastern  Railway  v. 
Lcadgate  Local  Board  (1870),  L.  R.  5 
Q.  B.  157;  39  L.  J.  M.  C.  65;  22 
L.  T.  62  ;  18  W.  R.  691  ;  34  J.  P. 
598. 
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(7.)  Criminal  Offences. 

"  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  Stealing, 
ore  of  any  metal,  or  any  lapis  calaminaris,  manganese,  or 
mundick,  or  any  wad,  black  cawke,  or  black  lead,  or  any  coal 
or  cannel  coal,  from  any  mine,  bed,  or  vein  thereof  respec- 
tively, shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confine- 
ment "  {u). 

It  is  essential  to  state  that  the  minerals  were  stolen  from  the  mine, 
and  not  enough  to  say  stolen  by  persons  employed  in  the  mine  {x). 

Although  a  man  may  not  by  his  own  hand  pick  or  remove  coal,  yet 
if  he  does,  by  means  of  an  innocent  agent,  an  act  which  amounts  to 
felony,  the  employer  and  not  the  innocent  person  is  accountable  for 
that  act  [y). 

If  all  the  coal  is  stolen  by  means  of  one  shaft,  it  is  not  improper  or 
restrictive  in  one  count  to  indict  a  man  for  stealing  from  the  mine  of  a 
particular  owner,  and,  in  the  same  count,  for  stealing  from  the  mines 
of  thirty  other  owners  (z). 


"  Whosoever,  being  employed  in  or  about  any  mine,  shall  Fraudulently 
take,  remove,  or  conceal  any  ore  of  any  metal,  or  any  lajyis  ^i^gj^ls' 
calaminaris,  manganese,  mundick,  or  other  mineral  found  or 
being  in  such  mine,  with  intent  to  defraud  any  proprietor  of 
or  any  adventurer  in  such  mine,  or  any  workman  or  miner 
employed  therein,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment" (r^). 

"If  any  persons,  riotously  and  tumultuously  assembled  Rioters 
together  to  the  distui'bance  of  the  public  peace,  shall  unlaw- 
fully  and  with  force  demolish  or  pull  down  or  destroy  or  machinery, 
begin  to  demolish,  pull  down,  or  destroy  any  house,  office, 
shop,  mill,  or  any  building,  or  any  machinery,  whether  fixed 
or  moveable,  prepared  for  or  employed  in  any  manufacture 
or  in  any  branch  thereof,  or  any  steam-engine  or  other  engine 
for  sinking,  working,  ventilating,  or  draining  any  mine,  or 

(m)  Larceny  Act,  1861  (24  &  25         {tj)  Erie,  J.,  in  R.  v.  BleasdaU 
Vict.  c.  96),  8.  38.  (1848),  2  C.  &  K.  765. 

^       ^  ,  ,  iz)  R.  V.  Bleasdale,  above. 

{x)  R.  V.  Trevenner  (1843),  2  M.  &         («)  Larceny  Act,  1861  (24  &  25 
Rob.  476.  Vict.  c.  96),  s.  39. 

C.  Q  Q 
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Rioters 

injuring 

baildings, 

machinery, 

&c. 


Setting  fire 
to  coal-mine. 


any  staith,  building,  or  erection  used  in  conducting  tlie 
business  of  any  mine,  or  any  bridge,  waggonway,  or  trunk 
for  conveying  minerals  from  any  mine,  every  sucli  offender 
sball  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  life,  or  for  any  term  not  less  than  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment "(^/). 

"If  any  persons,  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  shall  unlaw- 
fully and  with  force  injure  or  damage  any  such  house,  office, 
shop,  building,  erection,  machinery,  engine,  staith,  bridge, 
waggonway  or  trunk,  as  is  in  the  last  preceding  section  men- 
tioned, every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour  :  Provided  that  if  upon  the  trial  of  any 
person  for  any  felony  in  the  last  preceding  section  mentioned 
the  jury  shall  not  be  satisfied  that  such  person  is  guilty 
thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any  offence 
in  this  section  mentioned,  then  the  jury  may  find  him  guilty 
thereof,  and  he  may  be  punished  accordingly  "(c). 

The  Eiot  (Damages)  Act,  1886,  applies  "  in  the  case  of  the 
injury  or  destruction,  by  persons  riotously  and  tumultuously 
assembled  together,  of  any  house,  shop,  or  building,  machi- 
nery, whether  fixed  or  moveable,  prepared  for  or  employed  in 
any  manufacture  or  agriculture,  or  any  branch  thereof,  or  of 
any  erection  or  fixture  about  or  belonging  to  such  machinery, 
or  of  any  steam  engine  or  other  engine  for  sinking,  draining 
or  working  any  mine  or  quarry,  or  of  any  staith  or  erection 
used  in  conducting  the  business  of  any  mine  or  quarry,  or  of 
any  bridge,  waggonway  or  trunk  for  conveying  minerals  or 
other  product  from  any  mine  or  quarry  "  {d). 

"  Whosoever  shall  unlawfully  and  maliciously  set  fire  to 
any  mine  of  coal,  cannel  coal,  anthracite,  or  other  mineral 
fuel,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years, 


{b)  Malicious  Damage  Act,  1861 
(24  &  25  Vict.  c.  97),  s.  11.  And 
see  R.  V.  Iloivell  (1839),  9  C.  &  P. 
437;  R.  V.  Adams  (1842),  C.  &  Mar. 
299  ;  R.  V.  Fhillips  (1842),  2  Moo.  C. 
C.  252. 


[c]  Malicious  Damage  Act,  1861 
(24  &  25  Vict.  c.  97),  s.  12.  And 
see  27  &  28  Vict.  c.  47,  s.  2 ;  and  54 
&  55  Vict.  c.  69,  s.  1. 

id)  49  &  soviet.  0.  38,  ss.  2  and  6. 
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or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping"  (e). 

"  Whosoever  shall  unlawfully  and  maliciously  by  any  Attempting- 
overt  act  attempt  to  set  fire  to  any  mine,  under  such  circum-  *°  ^?*^  ^^'^ 
stances  that  if  the  mine  were  thereby  set  fire  to  the  offender 
would  be  guilty  of  felony,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing fourteen  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  without 
whipping  "  (/). 

"  Whosoever  shall  unlawfully  and  maliciously  cause  any  Conveying 
water  to  be  conveyed  or  ran  into  any  mine,  or  into  any  sub-  "^ater  into 
terraneous  passage   communicating  therewith,  with  intent  obstructing 
thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  levels,  shafts, 
delay  the  working  thereof,  or  shall  with  the  like  intent 
unlawfully  and  maliciously  pull  down,  fill  up,  or  obstruct,  or 
damage  with  intent  to  destroy,  obstruct,  or  render  useless, 
any  airway,  waterway,  drain,  pit,  level,  or  shaft  of  or 
belonging  to  any  mine,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding seven  years  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping  :   Provided  that  this  provision  shall  not 
extend  to  any  damage  committed  underground  by  any  owner 
of  any  adjoining  mine  in  working  the  same,  or  by  any  person 
duly  employed  in  such  working"  (g). 

The  indictment  may  state  that  the  mine  is  the  property  of  a  person 
in  possession  of  and  working  it,  although  he  is  only  agent  for  the 
paramount  owner  [h). 

Workmen  who  hond  fide,  in  pursuance  of  directions  from  their 
employer,  block  up  an  airway,  or  do  anything  else  prohibited  by  this 
section,  are  not  punishable  even  though  their  master  knew  he  had  no 
right.    But  they  are  punishable  if  they  know  the  act  is  a  malicious  act 

{e)  Malicious  Damage  Act,  1861  (g)  Malicious  Damage  Act,  1861, 

(24  &  25  Vict.  c.  97),  s.  26.  s.  28. 

(/)  Ibid,  8.  27.    And  see  Arch-  (h)  JR.  v.  Jones  (18-13),  1  Moo.  C.  C. 

bold,  Cr.  PI.  505,  611.  293  ;  1  C.  «&  K.  181. 

Q  Q  2 
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of  their  master  (i).  The  enactment  does  not  apply  where  a  supposed 
right  is  exercised  hojid  fide  {k). 

Damaging-  "  Whosoever  shall  unlawfully  and  maliciously  pull  down  or 
engines,  destroy,  or  damage  with  intent  to  destroy  or  render  useless, 
wayf°&c.  steam-engine  or  other  engine  for  sinking,  draining, 

ventilating,  or  working,  or  for  in  anywise  assisting  in  sinking, 
draining,  ventilating,  or  working  any  mine,  or  any  appliance 
or  apparatus  in  connection  with  any  such  steam  or  other 
engine,  or  any  staith,  building,  or  erection  used  in  conducting 
the  business  {n)  of  any  mine,  or  any  bridge,  waggonway,  or 
trunk  for  conveying  minerals  from  any  mine,  whether  such 
engine,  staith,  building,  erection,  bridge,  waggonway,  or 
trunk  be  completed  or  in  an  unfinished  state,  or  shall  unlaw- 
fully and  maliciously  stop,  obstruct,  or  hinder  the  working  of 
any  such  steam  or  other  engine,  or  of  any  such  appliance  or 
apparatus  as  aforesaid,  with  intent  thereby  to  destroy  or 
damage  any  mine,  or  to  hinder,  obstruct,  or  delay  the  working 
thereof,  or  shall  unlawfully  and  maliciously  wholly  or  par- 
tially cut  through,  sever,  break,  or  unfasten,  or  damage  with 
intent  to  destroy  or  render  useless,  any  rope,  chain,  or  tackle, 
of  whatsoever  material  the  same  shall  be  made,  used  in  any 
mine,  or  in  or  upon  any  inclined  plane,  railway  or  other  way, 
or  other  work  whatsoever,  in  anywise  belonging  or  appertain- 
ing to  or  connected  wdth  or  employed  in  any  mine  or  the 
working  or  business  thereof,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing 7  years,  and  not  less  than  8  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  2  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  16  years,  with  or  without  whipping"  (1). 

If  a  man  gets  into  an  engine-house  and  sets  going  an  engine  which 
has  been  stopped  and  locked  up  for  the  night,  he  is  liable  to  be  punished 
for  injury  caused  to  the  engine  (m). 

For  the  purposes  of  this  section,  a  scaffold  fixed  some  distance  above 
the  bottom  of  a  mine  for  working  a  seam  of  coal  on  a  level  with  the 
scaffold  is  an  erection  used  in  "  conducting  the  business"  of  a  mine  (n). 
So  is  a  trough  for  bringing  water  from  a  pool  half  a  mile  away  from 
the  mine  (o). 


(i)  H.  V.  James  (1837),  8  C.  &  P. 
131. 

{k)  JR.  V.  Matthias  and  Twigg  (1876), 
14  Cox,  C.  C.  5. 

{I)  Malicious  Damage  Act,  1861, 
s.  29. 


{m)  R.  V.  Norris  (1841),  9  C.  &  P. 
241. 

(«)  R.  V.  Whittingham  (1840),  9  C. 
&  P.  234. 

(o)  Barwell  v.  Winterstoke  (1850), 
14  Q.  B.  704  ;  19  L.  J.  Q.  B.  206. 
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A  person  is  guilty  within  the  meaning  of  sect.  29  if  he  plugs  up  the 
feed-pipe  of  a  steam  engine,  and  displaces  other  parts,  so  as  to  render 
the  engine  temporarily  useless,  and  to  cause  an  explosion  if  the  obstruc- 
tion had  not  been  discovered  and  removed  (^3). 

As  regards  the  term  of  penal  servitude  fixed  by  the  above-cited 
enactments,  it  was  provided  by  the  Penal  Servitude  Act,  lSG4:{q),  s.  2, 
that  five  years  should  be  the  minimum  period ;  but  the  Penal  Servitude 
Act,  1891  (r),  enacts  that  the  Court  may,  at  its  discretion,  sentence  the 
prisoner  to  a  period  of  not  less  than  three  years,  or,  as  an  alternative, 
to  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

Besides  prosecution  under  the  Mines  Eegulation  Acts,  offences  are 
punishable  under  the  ordinary  criminal  law.  Thus :  A  banksman  has 
been  held  guilty  of  manslaughter  who,  being  under  duty  to  place  a 
stage  on  the  mouth  of  a  shaft,  neglects  to  do  so,  and  a  workman  is 
killed  in  consequence  (s).  So,  where  an  official  who,  being  liable  to  see 
to  the  ventilation  of  a  mine,  omitted  ordinary  precautions,  and  several 
men  were  killed  by  an  explosion  {t).  So,  where  a  man  in  charge  of  the 
engine  for  drawing  the  men  up  the  shaft  left  it  in  charge  of  an  incom- 
petent person,  and  one  man  was  killed  {u). 


(p)  E.  V.  Fisher  (1865),  L.  R.  1  C. 
C.  7. 

{q)  27  &  28  Vict.  c.  47. 
(r)  54  &  55  Vict.  c.  69. 
(«)  R.  V.  Hughes  (1857),  26  L.  J. 


M.  C.  202. 

it)  H.  V.  mines  (1847),  2  Car.  & 
K.  368. 

(u)  H.  V.  Zowe  (1850),  4  Cox,  C.  C. 
451. 
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RATES,  TAXES,  AND  DUTIES. 


PoOU  EATE  ON 

(I)  Coal- 
mines. 


Rate  ABILITY. 


"  Occupa- 
tion" 
essential. 


Beneficial 
occupation 
distinguish- 
able from 
profit. 


No  rateability 

during" 

sinkinjJT. 


(1.)  The  Poor  Rate. 

(/.)  Coal  Mines. 

Circumstances  in  which  Coal  Mines  and  ancillary  Property 
are  rateable. 

Coal  mines  have  been  rateable  ever  since  the  Poor  Relief 
Act,  1601  (a).  To  constitute  liability  to  be  rated  there  must 
be  occupation  in  the  sense  of  actual  possession  by  some  person 
or  corporation,  to  the  substantial  exclusion  of  all  other 
persons  {h).  Legal  possession  or  title  does  not  in  itself  con- 
stitute or  avoid  an  occupation.  In  order  to  be  rateable  the 
occupation  must  be  permanent  in  its  nature,  that  is  con- 
tinuous, as  distinguished  from  intermittent  physical  posses- 
sion ic) . 

Occupiers  of  a  coal  mine  are  rateable  when  the  mine  is 
being  worked,  even  though  the  royalties  j)ayable  to  the 
owner  absorb  all  the  profits,  and  leave  no  surplus  profit  for 
the  occupier  (c/) .  The  occupation  need  not  necessarily  be 
commercially  profitable,  it  is  enough  if  it  be  beneficial ;  it  is 
rateable  whenever  it  is  of  value  (e).  But  the  lessee  or 
occupier  of  a  coal  mine  is  not  rateable  for  the  mine  while  he 
is  sinking  in  the  hope  of  finding  coal  (/) ;  nor  before  it  is 
worked  and  productive  (^7).     The  mere  circumstance  that  the 


{a)  43  Eliz.  c.  2. 

{b)  R.  V.  St.  Pancras  (1877),  2  Q. 
B.  D.  581,  588  ;  46  L.  J.  M.  C.  243. 

{c)  Cory  V.  Bristotv  (1877),  2  A.  C. 
262,  275  ;  46  L.  J.  M.  C.  27  3 ;  36 
L  T  595 

\d)  R.  V.  Parrott  (1794),  5  T.  R. 
593  ;  R.  V.  Bedworih  (1807),  8  East, 
387  ;  9  R.  R.  476. 


{e)  London  County  Council  v.  Erith, 
[1893]  A.  C.  562 ;  63  L.  J.  M.  C.  9 ; 
69  L.  T.  725 ;  42  W.  R.  330. 

(/)  Per  Blackburn,  J.,  Staley  v. 
Castleton  (1864),  33  L.  J.  M.  C.  178, 
182  ;  5  B.  &  S.  505  ;  10  L.  T.  606  ; 
12  W.  R.  911. 

{g)  R.  V.  Rochester  {Bp,)  (1810),  12 
East,  352. 
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pit  is  of  value  to  a  contractor,  for  the  purpose  of  performing 
his  contract  to  plant  or  drain  the  mine,  does  not  give  rise  to 
rating  liability  (A).  Moreover,  a  coal  mine  is  not  liable  to  be 
rated  when  it  is  exhausted,  and  no  longer  worked,  notwith- 
standing that  the  lessee  continues  liable  to  pay  the  fixed  or 
minimum  rent  to  the  lessor  :  that  rent  was  earned  in  previous 
years,  the  subject-matter  of  the  rating  is  gone,  and  the 
lessee  is  no  longer  in  occupation  for  rating  purposes.  Where 
no  benefit  is  derivable  to  anybody  at  the  time  in  question 
there  is  no  liabihty  to  be  rated  Thus,  if  mines  are  for  Unoccupied 
the  time  being  drowned  out  or  wholly  unoccupied,  then  they 
are  not,  nor  are  buildings  and  plant  which  have  no  value 
apart  from  the  mine,  liable  to  be  separately  rated  :  the  rate  is 
merged  in  the  land  in  which  the  mines  and  minerals  are 
situate  (k) . 

If  works,  at  the  time  when  the  rate  is  made,  are  at  a  stand-  Permanent 
still,  and  no  one  knows  when  they  will  resume  full  operation, 
they  are  not  rateable  at  their  value  as  works,  but  only  as 
warehouses  for  machinery  and  plant  which  is  being  kept  in 
order.  A  hypothetical  tenant  would  not  give  more  rent  than 
as  for  a  warehouse.  Deferred  and  reversionary  prospects 
are  not  to  be  taken  into  account  (/) .  So,  where  active  working 
has  been  given  up,  and  the  owner  only  retains  possession  for 
the  purpose  of  keeping  machinery  in  order  until  he  can  let 
the  premises  with  the  machinery,  he  is  only  rateable  for  the 
beneficial  occupation  of  the  premises  as  a  warehouse  (m) . 
But  the  existence  of  a  temporary  strike  at  the  time  of  the  Temporary 
making  of  the  rate  does  not  exempt  from  rateability  a  person  s*"^^- 
who  retains  possession,  and  keeps  the  machinery  in  order,  and 
intends  to  resume  work  when  the  strike  terminates  (v?). 
While  a  particular  strike  is  too  intangible  to  be  taken  into 
account,  the  Assessment  Committee  must  consider  the  general 


(h)  See  Tyne  Coal  Co.  v.  Wallscnd 
(1877),  46  L.  J.  M.  C.  185 ;  35  L.  T. 
854. 

(i)  R.  V.  Bedworth  (1807),  8  East, 
387  ;  9  R.  R  476. 

{k)  Tyne  Coal  Go.  v.  Wallsend (1877), 
46  L.  J.  M.  C.  185 ;  35  L.  T.  854. 

{I)  Staley  v.  Castleton  (1864),  5  B. 


&  S.  505  ;  33  L,  J.  M.  C.  178  ;  10 
L.  T.  606;  12  W.  R.  911  (cotton 
mills  during  American  Civil  War). 

(;«)  Harter  v.  Salford  (1865),  6  B. 
&  S.  591  ;  34  L.  J.  M.  C.  206  ;  13 
W.  R.  861. 

(w)  Hoyle  v.  Oldham  Assessment 
Committee,  [1894]  2  Q.  B,  D.  372  ; 
63  L.  J.  M.  C.  178 ;  70  L.  T.  741. 
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Easement 
without 
occupation 
of  land. 


Easement 
with  occupa- 
tion of  land. 


Coal  hulks  or 
derricks. 


contingency  of  strikes  and  other  trade  risks  in  ascertaining 
the  rent  which  the  hypothetical  tenant  would  give  {ii). 

A  person  is  not  liable  to  be  rated  if  he  merely  enjoys  an 
easement,  without  paramount  occupation  by  himself,  or  with- 
out other  occupiers  being  excluded  (o) ,  such  as  a  way  leave- 
roadway  which  others  are  free  to  use  as  well  (^;),  or  a  right  to 
carry  water  not  involving  occupation  of  land  (r).  Land,  how- 
ever, may  be  occupied  for  the  purpose  of  and  in  connection 
with  the  enjoyment  of  an  easement  in  such  a  manner  as  to 
make  the  person  so  occu2:>ying  liable  to  be  rated ;  as  where  a 
roadway  is  held  with  power  to  exclude  other  persons  from 
using  it  {q) ,  or  land  is  solely  used  for  a  tunnel  for  the  purpose 
of  conveying  water  to  a  mine  (r) . 

The  question  is  one  of  fact :  Is  the  person  de  facto  in 
occupation  of  some  portion  of  the  soil  ?  Ai-e  his  rights  para- 
mount to  those  of  the  owner  of  the  soil,  or  has  the  latter  the 
right  of  regulation  or  control  ?  If  the  rights  of  the  person 
entitled  to  the  easement  are  subordinate  to  those  of  the  land- 
owner, the  former  is  not  liable  to  be  rated  (o).  If  there  is 
liability  to  be  rated,  it  is  not  right  to  take  the  agricultural 
value  of  the  land  :  the  basis  is  the  enhanced  value  of  the 
land  having  regard  to  the  purpose  contemplated  (r). 

Although  the  person  exercising  an  easement  may  not  be 
rateable,  the  occupier  of  the  land  who  receives  the  wayleave 
rent  is  liable  to  be  rated  for  the  enhanced  value  of  the 
land  (0- 

Where  a  coal  hulk  or  derrick  is  moored  in  a  river,  and  the 
owner  of  it  has  not  the  exclusive  right  to  moor  to  the  piles  or 
stones,  and  merely  has  a  permission  from  the  owner  of  the  soil 
of  the  river,  he  is  not  considered  to  be  an  occupier  liable  to 
be  rated  {ii) .  Nor  where  the  moorings  are  capable  of  being 
hauled  on  board  and  the  derrick  is  liable  to  be  ordered  to 


(n)  Eotjle  V.  Oldham,  [1894]  2 
Q.  B.  D.  372  ;  63  L.  J.  M.  C.  178. 

(o)  Holywell  Union  v.  Halktjn  3Hnes 
Drainage  Co.,  [1895]  A.  C.  117;  64 
L.  J.  M.  C.  113  ;  71  L.  T.  818  ; 
Doncaster  Union  y.  M.  S.  ^  L.  By., 
[1895]  A.  C.  133,  n. 

{p)  JR.  V.  Jolhfe  (1787),  2  T.  R. 
90. 

{q)  Jt.  V.  Bell  (1798),  7  T.  E.  598. 


(r)  Talargoch  Mining  Co.  v.  St. 
Asaph  (1868),  9  B.  &  S.  210  ;  L.  R. 
3  Q.  B.  478;  37  L.  J.  M.  C.  149; 
18  L.  T.  711. 

(0  R.  V.  Fletton  (1861),  3  El.  & 
El.  450 ;  30  L.  J.  M.  C.  89  ;  3  L.  T. 
689. 

{u)  Watkins  v.  Milton  Union  (1868), 
L.  R.  3  a  B.  350  ;  37  L.  J.  M.  C.  73  ; 
18  L.  T.  601 ;  16  W.  R.  1059. 
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another  part  of  the  river  at  any  time  (x) ;  but  the  derrick 
owner  is  liable  to  be  rated  if  the  moorings  are  permanent,  and 
he  is  in  exclusive  and  beneficial  occupation  thereof  (y) . 

In   addition  to  the  coal  mines  themselves,  and  rights  Ancillary 
accompanied  with  occupation,  the  occupier  is  liable  to  be  ^^o^^^^^^- 
rated  for  surface  lands  and  works,  including  machinery  and  buildiug-s, 
plant.    Even  though  the  tenant  himself  may  have  erected 
the  buildings,  machinery  or  plant,  he  is  liable  to  be  assessed 
on  the  improved  value,  the  theory  being  that  he  will  be 
remunerated  by  the  greater  quantity  of  coal  which  can 
thereby  be  raised  (s).    The  following  are  the  circumstances 
in  which  machinery  and  similar  property  are  rateable : — 

1.  Things  are  liable  to  be  rated  which,  though  capable  of  Wherein- 
being  removed,  are  yet  so  far  attached  that  it  is  intended  permfmen% 
that  they  should  remain  permanently  connected  with  the  part  of  the 
undertaking,  or  with  the  premises  used  with  it,  as  essential  to  P^^"^^^®^* 
its  working.    Eegard  is  to  be  had  to  the  degree  of  annexa- 
tion and  the  object  of  annexation,  i.e.,  whether  permanent 

or  temporary,  and  only  for  the  enjoyment  of  the  chattel  itself. 
If  things  are  annexed,  though  but  slightly,  with  a  view  to  the 
enhancement  of  the  inheritance  and  the  permanent  improvement 
of  it,  they  may  be  considered  as  part  of  it,  for  which  a  hypo- 
thetical tenant  would  be  rateable  {a) .  This  is  the  case  if  it  is 
reasonable  to  suppose  that  the  hypothetical  landlord  would 
provide  the  things  in  question. 

2.  Machinery  or  chattels  reasonably  likely  to  be  found  by  Tenant's 
the  hypothetical  tenant,  being  not  essential  to  make  the 
premises  fit  for  occupation,  are  not  liable  to  be  rated,  or  to  be 

taken  into  consideration  (h). 

3.  Machinery  and  plant,  although  not  liable  to  be  rated  as  Things 
personal  chattels,  or  because  not  part  of  the  rateable  heredita-  the  rateable 
ment,  may  be  taken  into  account  as  enhancing  the  rateable  ^^lue. 
value  of  the  hereditament  (i.e.,  by  increasing  the  rent  which 


ix)  Cory  V.  Greenwich  Churchwar- 
dem  (1872),  L.  K  7  C.  P.  499  ;  41 
L.  J.  M.  C.  143;  27  L.  T.  150. 

{y)  Cory  v.  Bristow  (1877),  2  A.  C. 
262  ;  46  L.  J.  M.  C.  273  ;  36  L.  T. 
595. 

(2)  R.  V.  Granville  (1829),  9  B.  & 


C.  188  ;  4  M.  &  By.  171  ;  7  L.  J. 
(O.  S.)  M.  C.  89. 

(«)  R.  V.  Lee  (1866),  L.  R.  1  Q.  B. 
241  ;  35  L.  J.  M.  C.  105  ;  13  L.  T. 
704  ;  14  W.  R.  311  (gasworks  ease). 

{b)  ChidleyY.  JFcst  Mam  {187 i),  32 
L.  T.  486.  And  see  3  &  4  Vict, 
c.  89. 
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the  hypothetical  tenant  would  give),  when  such  things  are 
there  for  the  purpose  of  making,  and  do  make,  the  premises 
fit  for  the  particular  purpose  for  which  they  are  used  :  even 
though  such  machinery  and  plant  are  not  physically  attached 
to  the  premises  (c). 

There  is  much  uncertainty  as  to  the  way  in  which 
machinery,  not  rateable  in  itself,  is  to  be  taken  into  account 
for  enhancing  the  value ;  it  must  be  found  as  a  fact  in  each 
instance. 

If  a  colliery  proprietor  hires  machinery  from  a  person 
other  than  the  landlord,  it  is  obvious  that  this  ought  not  to 
enhance  the  annual  value  of  the  hereditament,  because  rent 
is  paid  on  the  distinct  understanding  that  extraneous 
machinery  will  or  may  be  erected  thereon.  Where  machinery 
is  provided  by  the  tenant  himself,  it  is  open  to  contention 
that  the  value  of  the  hereditament  will  not  be  enhanced  by 
its  erection,  and  that  it  should  not  be  taken  into  account  as 
enhancing  the  rateable  value  (d). 

Machinery  and  plant  are  not  rateable  if  they  are  only  of 
value  when  used  in  connection  with  a  mine  which  is  of  no 
present  value,  as  where  they  are  used  only  for  the  purpose  of 
endeavouring  to  pump  out  the  water  from  drowned-oat  seams 
of  coal.  In  such  a  case  there  is  no  beneficial  occupation  (e). 
The  2^resent  value  is  the  basis,  not  some  possible  future  and 
contingent  benefit  (e). 

Although  a  mine  with  its  underground  workings  may  not, 
on  account  of  circumstances  affecting  it,  be  rateable,  yet 
where  surface  land  with  machinery  upon  it  is  essential  to  the 
working  of  the  mine,  and  has  a  value  as  surface  property 
independent  of  the  value  of  the  mine,  it  is  rateable  (/). 

The  title  under  which  the  person  sought  to  be  rated,  holds 
or  enjoys,  may  be  looked  at  for  the  purpose  of  enlarging  or 
explaining,  but  not  of  abridging,  the  apparent  character  of 
the  use  made  of  the  property  {g). 


ic)  Tyne  Boiler  Works  Co.  v.  Long- 
benton  or  Tynemouth  (1886),  18 
Q.  B.  D.  81  ;  56  L.  J.  M.  C.  8  ;  55 
L.  T.  825  ;  35  W.  R.  110. 

{d)  See  Ryde  on  Rating,  p.  458. 

(tf)  Tyne  Coal  Co.  Y.  Wallsend  {1S71), 


46  L.  J.  M.  C.  185 ;  35  L.  T.  854. 

(/)  Ibid.  ;  Guest  v.  JEast  Dean 
(1872),  L.  R.  7  Q.  B.  334  ;  41  L.  J. 
M.  0.  129  ;  26  L.  T.  422  ;  20  W.  R. 
332. 

{y)  Holyivell  Union  v.  Halkyn,  S^c. 
Drainage  Co.,  [1895]  A.  C.  117. 
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A  person  in  actual  occupation  of  land  or  mines  is  rateable, 
even  without  the  existence  of  the  relation  of  tenant  towards 
the  owner  of  the  property  (^7),  or  even  though  the  deed 
under  which  he  enters  only  grants  a  licence  (/?) . 


Method  of  arriving  at  Rateable  Value. 

In  every  rate  book  there  is  a  column  stating  the  "  gross  Ascertain- 
estimated  rental."    This  is  to  be  "  the  rent  at  which  the  XleValue!" 
hereditament  might  reasonably  be  expected  to  let  from  year  <<Q.j.ogg 
to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and  tithe  estimated 

.  .  .  rental  " 

commutation  rent  charge,  if  any  "  (^).  The  rate  is,  however, 
computed  on  the  rateable  value,  which  is,  or  ought  to  be,  arrived 
at  by  making  deductions  from  the  gross  estimated  rental,  as 
provided  by  the  Parochial  Assessment  Act,  1836,  namely  : — 

"  No  rate  for  the  relief  of  the  poor  in  England  and  Wales  "Rateable 
shall  be  allowed  by  any  justices,  or  be  of  any  force,  which  value." 
shall  not  be  made  upon  an  estimate  of  the  ?iet  annual  value  of 
the  several  hereditaments  rated  thereunto — that  is  to  say, 
of  the  rent  at  which  the  same  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  tithe  commutation  rent  charge,  if  any,  and  de- 
ducting therefrom  the  probable  average  annual  cost  of  the 
repairs,  insurance  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent"  {k). 

In  fixing  the  ''gross  estimated  rental,"  the  question  is, 
what  rent  would  a  hypothetical  tenant  give  for  the  colliery 
or  mine  in  its  present  condition  ?  Whether  or  not  the 
property  be  occupied  by  the  owner  of  the  freehold,  the 
property  to  be  rated  must  be  assumed  to  be  let ;  the  actual 
occupier  is  to  be  looked  on  as  a  possible  hypothetical  tenant ;  Hypothetical 
and  the  rent  or  royalty  any  occupier  actually  pays  is  not  the  tenancy, 
measure  of  rateable  value.  Although  rent  payable  under  a 
yearly  tenancy  and  recently  fixed  may  be  7^r/;;?d/r/(?/^  evidence 
of  what  is  the  annual  value,  it  is  not  conclusive  evidence,  and 
may  be  rebutted  by  either  the  occupier  or  the  rating  autho- 

{g)  Holywell  v.  Halkyn,  above.  (i)  Union  Assessment  Committee 

[h)  KUtowY.  Ziskearcl  {ISli),!,.^.  Act,  1862  (25  &  26  Vict.  c.  103), 

10  Q.  B.  7;  44  L.  J.  M.  C.  23;  31  s.  15. 

L.  T.  601  ;  23  W.  R.  72.  (/.)  6  &  7  Will.  4,  c.  96,  s.  1. 
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rities(/).  Obviously,  the  rent  payable  under  a  lease  for  a 
period  of  years  is  not  necessarily  a  criterion  of  the  annual 
value  for  rating  purposes  ;  such  annual  value  is  to  be  esti- 
mated at  the  rent  at  which  the  hereditament  might  reason- 
ably be  expected  to  l^i  from  year  to  yecirP 

"  A  tenant  from  year  to  year  "  is  not  a  tenant  for  one  or 
two  or  more  years,  but  is  to  be  considered  as  a  tenant  capable 
of  enjoying  the  property  for  an  indefinite  time,  having  a 
tenancy  which  is  expected  to  continue  for  more  than  a  year, 
hut  is  liahle  to  he  put  an  end  to  hy  notice  {ni). 

It  is  not  competent  for  the  Assessment  Committee  to  rate  on 
an  estimate  based  on  the  rent  which  a  tenant  would  in  their 
judgment  be  willing  to  give  on  lease  for  a  term  of  years  (n). 

The  Court  has  sanctioned  the  rule  that  rent  payable  under 
a  mining  lease  for  a  term  of  years  is  "  evidence,  but  not  binding, 
or  excluding  consideration  of  the  lessees'  outlay  in  permanent 
improvements  so  far  as  the  outlay  may  be  held  to  affect  the 
rent,  and  having  regard  to  all  the  circumstances"  (o). 

The  hypothetical  value  must  be  regulated  by  (i)  the  benefit 
which  a  tenant  from  year  to  year  would  get,  because  no  man 
would  pay  more  than  he  expected  to  make  out  of  the  pro- 
perty ;  and  (ii)  the  nature  of  the  property,  such  as  its  local 
situation  and  other  things,  and  the  number  of  parties  com- 
peting for  the  property  (|;).  The  value  of  the  occupation  is 
the  value  enhanced  hy  the  advantages  ichich  it  possesses,  and  the 
capability  of  producing  profit  either  in  the  parish  or  else- 
where. The  sole  occupiers  are  liable  to  be  rated  in  respect  of 
the  full  rateable  value  of  the  premises  in  occupation,  without 
regard  to  the  precise  amount  of  benefit  which  they  themselves 
derive  from  such  occupation  (q) . 

The  royalty  or  rent  which  has  been  paid,  or  what  will 


(/)  London  County  Council  v.  Erith 
and  West  Ham,  [1893]  A.  C.  562  ;  63 
L.  J.  M.  C.  9  ;  69  L.  T.  725  ;  42 
W.  E.  330. 

{m)  Per  Esher,  M.  R.,  in  R.  v. 
South  Staffordshire  TFatenvorJcs  (1885), 
16  Q.  B.  D.  359;  55  L.  J.  M.  C.  88; 
54  L.  T.  783  ;  34  W.  E,.  242. 

(n)  Denaby  and  Cadeby  Collieries  v. 
Doncaster  Union  (1898),  78  L.  T. 
388 ;  62  J.  P.  343. 


(o)  Ibid,  (extracted  from  awards  of 
special  referee  filed  in  West  Riding 
of  Yorkshire  Quarter  Sessions). 

{p)  Jt.  V.  Z.  #  K.  IF.  Hy.  {Kemp- 
ston  Hate)  or  Jt.  v.  Bedford  Union 
(1874),  L.  R.  9  Q.  B.  134  ;  43  L.  J. 
M.  C.  81 ;  29  L.  T.  910 ;  22  W.  R. 
263. 

{q)  R.  V.  Rhymney  Ry.  (1869),  10 
B.  &  S.  198  ;  L.  R.  4  Q.  B.  276  ; 
38  L.  J.  M.  C.  75,  78  ;  17W.R.  530. 
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probably  be  paid,  is  only  evidence,  not  the  fact  to  be  ascer- 
tained. The  true  criterion  is,  what  rent  may  a  tenant  be 
reasonably  expected  to  pay,  taking  into  account  the  purposes 
to  which  the  land  is  to  be  applied,  and  the  privileges  which 
the  tenant  will  enjoy  under  his  contract,  and  by  reason  of  his 
occupation,  and  after  making  all  the  deductions  specified  in 
the  statute  (r). 

The  standard  is  not  the  sum  at  which  the  property  is 
actually  let,  but  the  sum  for  which  it  may  reasonably  be 
expected  to  let  (s) . 

The  rate  being  made  prospectively,  the  rating  authorities 
are  justified  in  estimating  what  the  probable  output  will  be 
{i.e.,  if  the  rate  is  calculated  on  prospective  workings  instead 
of  the  workings  daring  the  preceding  year)  ;  but  the  royalty 
payable  by  the  tenant  to  the  landlord  is  not  necessarily  the 
value  on  which  the  rating  should  be  based,  for  the  occupier 
may  show  that,  owing  to  uncertainty  in  the  market  or  other 
circumstances,  he  ought  reasonably  to  be  expected  to  give  a 
smaller  sum  than  the  fixed  royalty,  and  the  smaller  sum, 
under  such  circumstances,  will  be  the  true  criterion  (r) . 

Trade  profits  are  not  rateable  (t).  Trade  profits 

The  occu]3ier  is  only  rateable  for  a  sum  equal  in  amount  to  rateable, 
that  for  which  the  premises  would  let  to  other  persons 
willing  to  carry  on  the  same  business  (ti) .  The  true  test  is 
not  what  a  tenant  could  aiford  to  give,  but  what  a  tenant 
would  be  likely  to  give  who  took  the  pit  from  jenT  to  year  (u). 
Benefits,  not  profits,  are  the  test  of  value  (r).  Profits  are  to  be 
regarded  only  so  far  as  they  actually  affect  the  rent  at  which 
the  hereditament  may  reasonably  be  expected  to  let  {.v). 

The  existing,  and  not  past  or  future,  value  is  the  measui'e  (?/) .  The  existing 
"  The  true  principle  according  to  which  the  value  of  the  reiarded? 
occupation  to  the  hypothetical  tenant,  contemplated  by  the 


(r)  R.  V.  IFestbrool-,  R.  v.  ErMst 
(1847),  10  Q.  B.  178  ;  16  L.  J.  M.  C. 
87  (Brickfields  case). 

(.s)  Hay  ward  v.  Brinhivorth  (1864), 
10  L.  T.'608. 

(<)  3  &  4  Vict.  c.  89;  57  &  58 
Vict.  c.  48. 

[n)  R.  V.  North  Aylesford  Union 
(1872),  37  J.  P.  148;  S.  C,  R.  v. 
Aylesford  Union,  26  L.  T.  618. 


(«')  Burlon-on- Trent  Corp.  v.  Bur- 
ton Union  (1889),  24  Q.  B.  D.  197  ; 
59  L.  J.  M.  C.  1  ;  62  L.  T.  412;  38 
W.  R.  181. 

{x)  Cartwright  v.  Sculcoates  Union, 
[1900]  A.  C.  150  ;  69  L.  J.  Q.  B. 
403  ;  82  L.  T.  157  ;  48  W.  R.  394. 

(?/)  Tyne  Coal  Co.  v.  Walhend{\^1-i), 
46  L.  J.  M.  C.  185  ;  35  L.  T.  854. 
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Parochial  Assessment  Act,  is  to  be  estimated,  is  to  assume 
the  continuance  of  those  circumstances  which  constitute  the 
value  to  the  existing  occupier,  unless  it  be  made  to  appear 
that  those  circumstances  are  about  to  undergo  a  change  "  (z). 

The  tenant  of  an  exhausted  coal  mine  is  not  rateable  even 
though  he  is  liable  to  pay  rent  for  the  remainder  of  his 
lease  (a). 

"  Where  a  coal  mine  is  ivorked  at  a  loss,  and  though  the 
landlord  draws  a  rent  from  it,  yet  as  no  tenant  would  take  it 
at  a  rent  from  year  to  year,  it  is  not  rateable,  as  there  is 
nothing  to  rate ;  if  the  rent  be  incommensurate  with  the 
profit  of  the  working,  then  a  hypothetical  tenant  must  be 
supposed  "  (b). 

The  rate  is  based  on  the  annual  value,  even  though  the 
occupancy  may  be  shifting,  and  the  occupier  not  in  possession 
for  more  than  one  quarter  of  a  year,  nor  at  any  one  time  of 
more  than  one-third  of  the  total  area  worked  throughout  the 
year  (c).  Where,  however,  three  plots  are  in  hand  for  digging 
gravel  or  other  minerals,  but  only  one  is  being  actively 
worked,  the  remaining  two  being  exhausted  and  only  used 
for  storage  pur]30ses,  the  occupiers  are  entitled  to  be  rated  on 
that  footing,  and  are  not  liable  to  be  assessed  as  though  all 
three  plots  were  unexhausted  {d). 

Where  (as  is  generally  the  case)  there  are  no  collieries  in 
the  union  which  are  let  from  year  to  year,  it  is  impossible  to 
compare  with  collieries  which  are  let  from  year  to  year,  and 
thereby  give  literal  effect  to  the  statutory  provision  that  the 
gross  and  rateable  values  are  to  be  ascertained  by  reference  to 
the  rent  at  which  the  hereditament  might  reasonably  be 
expected  to  let  from  year  to  year "  {e)  ;  consequently  it  is 
permissible  to  arrive  at  the  net  rateable  value  by  the  railway 
method — that  is,  taking  the  occupier's  receipts  in  the  preceding 
year,  and  then  deducting  therefrom  allowances  for  capital 


(s)  Cockburn,  C.  J.,  in  R.  v.  Fletton 
(1861),  30  L.  J.  M.  C.  89,  94  ;  3  E. 
&  E.  450  ;  R.  V.  TFestbrook  (1847),  10 
Q.  B.  178  ;  16  L.  J.  M.  C.  87. 

(a)  R.  V.  Beclworth  (1807),  8  East, 
387. 

ib)  R.  V.  mciffh  (1870),  Q.  B.  M.  S. 
report  in  Archbold'sPoorLaw,  p.  828, 


14th  edit. 

{c)  R.  V.  Whaddon  (1875),  L.  R.  10 
Q.  B.  230;  44  L.  J.  M.  C.  73;  32 
L.  T.  633  ;  23  W.  R.  653. 

{d)  Farnham  Flint,  S;c.  Co.  v.  Farn- 
ham  Union,  [1901]  1  K.  B.  272;  70 
L.  J.  K.  B.  130  ;  83  L.  T.  660. 

{e)  Ante,  pp.  603,  604. 
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and  other  suhjects  which  cannot  be  called  rent(/),  as 
follows : — 

From  the  ffross  receipts  from  sale  of  coal  raised  at  the  Ascertaining 

*^  .  .  rateable  value 

colliery  during  the  preceding  year  by  deductions 

Deduct  discount ;  bad  debts ;  cost  of  coal  getting,  and  receipts°^^ 
other  working  and  management  expenses  above  ground 
and  under  ground ; 

Occupiers'  share  of  the  profits  for  interest  on  capital, 
trade  profits,  and  an  allowance  for  risks  and  casual- 
ties {g)  ; 

Rates  and  taxes ; 

Leaving  "  gross  estimated  rental "  available  for  the 
hypothetical  landlord. 

Deduct  therefrom  repairs  and  renewals  of  buildings,  main 
roadways,  main  airways,  and  other  permanent  works  ; 
insurance  ;  sinking  fund  ;  and  other  expenses  necessary 
to  maintain  the  premises  in  a  state  to  earn  the  rent ; 

Leaving  "  net  rateable  value  "  (/^). 

Although  this  may  be  the  most  scientific  method,  and  one 
that,  taking  one  year  with  another,  would  work  fairly  on  both 
sides,  it  is  open  to  the  objections  that  immense  trouble  would 
be  involved,  and  that  information  would  be  disclosed  that  many 
mine  owners  would  not  care  to  be  given  even  to  the  valuer  or 
expert  appointed  by  the  Assessment  Committee.  Therefore  it 
is  not  likely  to  be  generally  adopted,  except  where  it  is  deter- 
mined to  get  an  excessive  assessment  reduced. 

In  the  writer's  experience  a  uniform  poundage  based  on  Tonnage 
tonnage  raised  is  the  best  and  most  workable  system. 

Before  the  Denaby  method  (/)  can  be  adopted,  it  appears  to 
be  necessary  that  the  quarter  sessions  should  find  as  a  fact  that 
it  is  not  possible  to  compare  with  other  collieries  in  the  union 

(/)  Denahj  and  Cadehy  CollieriesY.  13  L.  T.  704  ;   14  W.  R.  311  ;  and 

Dowms^^Jr  Z7«io/i  (1898),  78  L.  T.  388;  see   R.  v.  North  Staffordshire  Ey. 

62  J.  P.  343.  (1860),  3  E.  &  E.  392 ;  30  L.  J.  M.  0. 

{(j)  Interest  on  capital  and  trade  68  ;  3  L.  T.  554, 

profits  have  been  allowed  at  15  per  {h)  Based  on  special  case  filed  in 

cent.,  and  risks  and  casualties  at  Denaby  and  Cadehy  Collieries  v.  Don- 

2^  per  cent  :  R.  v.  Lee  (1866),  L.  R.  caster  Union  (1898),  78  L.  T.  388  ; 

1  Q.  B.  241  ;  35  L.  J.  M.  C.  105 ;  62  J.  P.  343. 
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Improper  to 
make  no 
deductions 
from  "gross' 
to  arrive  at 
"  rateable." 


Deductions 
for  rates  and 
taxes. 


What 
"repairs ' 
can  be 
deducted. 


that  are  let  from  year  to  year ;  and  that  the  appealing  colliery 
must  therefore  be  treated  as  being  an  exceptional  case,  like  a 
railway  (i). 

In  some  districts,  assessment  committees  put  the  rateable 
value  at  the  same  figure  as  the  gross  estimated  rental ;  but  this 
has  been  decided  to  be  wrong  {k) ;  and  the  mine  owner  is 
entitled  to  have  a  deduction  made  for  repairs  of  permanent 
main  roads  and  permanent  main  airways  and  any  other 
expenses  necessary  to  enable  the  hereditament  to  earn  the 
assumed  rent  (/).  It  is  not  competent  for  assessment  com- 
mittees to  raise  the  gross  estimated  rental  beyond  a  figure  at 
which  the  hereditament  may  reasonably  be  expected  to  let 
from  year  to  year,  as  that  would  make  the  assessment  unfair 
and  unequal  as  compared  with  other  hereditaments  {k,  I) . 

All  rates  and  taxes  payable  by  the  tenant  are  deductions, 
such  as  poor  rates,  rates  under  the  Public  Health  and  Local 
Government  Acts,  borough  rates,  lighting  rates,  sewers  rates, 
and  (if  borne  by  the  tenant)  land  tax.  Apparently,  property 
tax  cannot  be  deducted  {m). 

Deduction  from  the  gross  estimated  rental  should  be  made 
not  only  for  repairs  of  buildings  and  renewal  or  replacement 
of  works  and  engines  («),  but  also  for  exj)enses  incurred  by 
the  occupier  in  keeping  permanent  main  roads  and  airways 
in  repair,  and  in  such  a  state  as  is  necessary  to  enable  the 
mine  to  earn  the  rent  (/)  ;  such  expenses  will  include  the  cost 
of  ripping,  dinting,  taking  side  off  where  necessary  to  main- 
tain a  road,  setting  props  and  bars,  repairing  rails  and 
sleepers,  and  other  expenditure  laid  out  on  the  permanent 
roads  and  airways.  These  expenses  are  not  to  be  disallowed 
on  the  ground  that  they  are  ordinary  working  expenses  (/). 
It  does  not  appear  to  have  been  decided  to  what  extent  a 
deduction  should  be  made  for  cross-gates  opening  into  the 
main  roads  and  temporarily  made  for  getting  the  coal. 


(i)  Sheffield  Coal  Co.  v.  ShefieM 
Union  (3  Nov.  1898),  62  J.  P.  723. 

[Tc)  Dcnahy  and  Cadehy  Collieries  v. 
Doncaster  Union  (1898),  78  L.  T. 
388  ;  62  J.  P.  343. 

il)  John  Brown  ^  Co.  v.  Eother- 


ham  Union  (1900),  83  L.  T.  193  ;  64 
J.  P.  580. 

(;;?)  Southampton  Docls  (1851),  14 
Q.  B.  587  ;  20  L.  J.  M.  C.  155. 

{n)  E.  V.  Tomlinson  (1829),  9 
B.  &  C.  163  ;  7  L.  J.  (0  S.)  M.  C. 
64;  4  M.  &  Ry.  169. 
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In  those  cases  where  the  rent  can  be  taken  as  the  gross 
estimated  rental,  it  is  not  right  to  deduct  repairs  and  renewals 
which  fall  to  be  done  by  the  tenant  out  of  his  own  pocket  (o), 
it  being  obvious  that  this  results  in  his  paying  pro  tanto  so 
much  less  rent  (o) . 

It  is  not  the  actual  expenses  of  the  year  for  which  the  rate  Average 
is  to  be  made,  or  the  preceding  year,  that  are  to  be  deducted,  betaken, 
but  "  the  probable  average  annnal  cost  of  the  repairs,  insur- 
ance, and  other  expenses  necessary  to  maintain  the  premises 
in  a  state  to  command  the  rent."    Such  average  is  to  be 
spread  over  a  number  of  years  ( p) . 

In  cases  where  the  railway  or  Denaby  Colliery  method  {q)  is  When  deduc- 
not  adopted,  no  deduction  is  allowable  for  the   original  allowable- 
sinking  or  opening  up  of  the  mine,  or  setting  it  to  work,  or  sinking  pit ; 
for  a  sinking  fund  to  make  up  for  the  exhaustion  of  the  Sinking  fund 

/  \    i-x  1    •       ii    J  ji         •         '^^  J     1         i    1  against  ex - 

mme  (r) ;  the  reason  being  that  the  mine  will  cease  to  be  rated  haustion  of 

when  exhausted.  minerals. 

A  water  rate,  or  rent  for  water  supplied,  is  not  an  allow-  Water  rate, 
able  deduction,  it  being  only  an  optional  rate  and  having 
nothing  to  do  with  enabling  the  premises  to  command  the 
rent  (-s').  Except  in  respect  of  a  separately  assessed  portion  Eent. 
of  the  entire  premises,  rent  payable  to  the  landlord  is  not 
a  statutable  deduction,  even  though  it  may  exhaust  the 
profits  {t). 

The  mere  fact  that  the  various  portions  of  one  undivided  Splitting  up 
hereditament  are  capable  of   commanding  rents  if  let  to  portionsTf 
different  occupiers  does  not  compel  the  assessment  committee  ^^a^^e^ 
to  assess  the  various  portions  separately.    It  is  a  question  of 
fact  whether  for  rating  purposes  a  particular  area  of  land  is 
to  be  treated  as  one  hereditament  or  more  (w) . 


(o)  R.  V.  Wells  (1867),  L.  R.  2 
Q.  B.  542;  8  B.  &  S.  607;  36  L.  J. 
M.  C.  109  ;  16  L.  T.  790  ;  15  W.  R. 
1059. 

{p)  Parochial  Assessment  Act, 
1836,  8.  1.  E.  V.  Hull  Bock  Co. 
(1816),  5  M.  &  S.  394. 

{q)  See  p.  606,  ante. 

\r)  R.  V.  Attwood  (1827),  6  B.  &  C. 
277  ;  9  D.  &  Rj.  328;  5  L.  J.  (O.  S.) 


M.  C.  47  ;  30  R.  R.  280. 

(s)  R.  V.  Bilston  (1865),  6  B.  &  S. 
908  ;  L.  R.  1  Q.  B.  18  ;  35  L.  J. 
Q.  B.  73  ;  13  L.  T.  327 ;  14  W.  R. 
83. 

{t)  R.  V.  FarroU  (1794),  5  T.  R. 
593. 

{u)  North  Eastern  Ry.  v.  York 
Union,  [1900]  1  Q.  B.  733  ;  69  L.  J. 
Q.  B.  376  ;  82  L.  T.  201. 
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Person,  and  Parish  in  which ^  to  he  rated. 

Person  to  Excepting  where  owners  are  by  law  liable  or  have  agreed 

be  rated.  ^^^^^      tenements  or  small  hereditaments  {x),  the 

occupier,  and  not  the  owner,  is  the  person  to  be  rated.  The 
landlord  cannot  be  rated  when  the  mine  is  let  to  a  tenant, 
whether  the  royalties  be  payable  in  money  (?/)  or  by  a 
V\t^^  certain  quantity  of  metal  smelted  from  the  ore  of  the  mine  (s). 

i^''  '         But  the  landlord  is  considered  to  retain  part  possession,  and 
'      ^  be  himself  the  occupier  and  rateable  if  the  tenant  renders  him 

a  certain  portion  of  the  coal  or  ore  raised  (a) ;  notwithstanding 
that  an  option  to  have  in  money  the  proceeds  of  sale  of  such 
reserved  render  has  been  acted  upon  {b),  or  that  the  ore  has 
been  cleansed,  dressed,  washed,  and  made  merchantable  and 
:  '  fit  for  the  smelting  mill  before  delivery  to  the  landlord. 
'  '  -jT         These  operations  have  not  changed  its  character  of  being  part 

of  the  land  itself  (c). 
Licensee.  A  mere  licensee  whose  enjoyment  is  subordinate  to  the 

^  possession  of  a  paramount  owner  is  not  liable  to  be  rated, 

.  because  the  latter  is  considered  to  be  the  occupier  who  should 

be  rated  (r/) ;  but  if  a  licensee,  having  regard  to  all  the  facts 
X        and  circumstances  of  the  case,  is  substantially  in  sole  occupa- 
'       tion  of  the  land  in  which  the  rights  are  exercised,  to  the 
exclusion  of  the  owner  or  other  licensees,  he  is  liable  to  be 
rated  ie)  so  long  as  he  is  in  such  exclusive  occupation,  and 
until  the  landlord  turns  him  out,  or  gives  similar  rights  to 
other  licensees  (/). 
\.  .  Where  there  is  a  lease  of  existing  mines  or  claypits,  with 

n       V  N      the  riffht  to  dig  for  minerals  or  clay  in  other  lands,  the  lessee 


{x\  Poor  Rate  Assessment  and  M.  C.  14  :  12  Ad.  &  El.  816. 

Collection  Act,  1869  (32  &  33  Vict.  (^)  H.  v.  Trent  and  Mersey  Navxga^ 

C.41);  Local  Government  Act,  1894,  ^^j^^  (^^^^     ^-.o^^  ^,3^^;  ^^^^ 

(,)•  i..  V.  nocUster  (Bp.)  (1810),  12  X.  |iV.^7^_^^..  ^ //trr/.^M.^'c^: 

'           East,  353.                    ,  ,  ,;r  p  o  180 ;  33  L.  T.  329 ;  24  W.  R.  16 

(z)  H.  V.  Fomfret  (1816),  5  M.  &  b.  (gtables  used  by  coalowners). 

139.                           s    ,  A     p  (^)  lioads  Y.  Trumpington  (1870), 

(a)  R.Y.  (7r^as^^(1840),llAd.&El.  6  Q.  B.  56 ;  40  L.  J.  M.  C. 
677  ;  9  L.  J.  M.  C.  38.  35  .  23  L.  T.  821. 

(b)  E.  V.  St.  Austell  (1822),  5  B.  &  (/)   Kittow    v.    Lislceard  Union 
A.  693.  (1874),  L.  R.  10  Q.  B.  7  ;  44  L.  J. 

{c)  H.  V.  Todd  (1840),  10  L.  J.  M.  C.  23. 
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is  not  liable  to  be  rated  for  the  licence  unless  and  until  he 
digs  in  such  other  lands.  For  rating  purposes,  he  is  only  in 
occupation  of  the  lands  on  which  he  actually  enters  (//) . 

A  collier  occupying  a  cottage  without  paying  rent,  but  not  Collier 
bound  to  live  in  it  for  performing  his  work,  is  entitled  to  have  cotta^^e.'^" 
his  name  entered  in  the  rate-book  so  as  to  give  him  voting 
130 wer  {/i). 

It  is  unlawful  for  a  board  of  guardians  to  set  to  work,  or  Poor  law 
give  relief  to,  able-bodied  men  who  can,  if  they  choose,  obtain  onTtrike™^^ 
work,  but  who,  by  reason  of  a  strike  or  otherwise,  refuse  to 
accept  that  work  ;  and  payments  out  of  the  rates  for  such 
purpose  ought  to  be  disallowed  by  the  auditor  of  the  guardians' 
accounts.  Belief  may,  however,  be  given  to  the  wives  and 
children  of  such  men,  and  apparently  to  men  who  are  pre- 
vented from  accepting  work  by  fear  of  physical  violence  (i) . 

All  parochial  and  other  local  rates  due  from  a  bankruiot  or  Bankruptcy 
company  being  wound  up,  and  payable  within  twelve  months 
before  that  time,  are  to  be  paid  in  priority  to  all  other 
debts  (k). 

The  assets  of  a  company  may,  in  respect  of  a  beneficial  winding-up. 
occupation  of  property  by  the  liquidator  (/)  or  the  receiver 
for  debenture-holders  (m),  be  made  liable  for  rates. 

Where  a  petition  has  been  presented  for  the  winding-up  of 
a  company,  the  Court  can  restrain  proceedings  for  recovery  of 
poor  rates  («). 

Ratepayers  are  not  entitled  to  an  abatement  of  rates  No  abatement 
during  a  temporary  strike,  on  the  ground  that  their  buildings  porary  stS:e. 
only  ought  to  be  rated  as  warehouses  for  storing  machinery ; 
it  is  considered  impossible  for  the  assessment  committee  to 
antecedently  estimate  the  duration  of  the  strike  (o). 

Where  there  is  a  lease  or  exclusive  licence  to  work  mines  where  mine 
in  more  parishes  than  one,  at  an  inclusive  rent,  the  occupier  p^^fsIeT^ 

(ff)       V.  Fa)/Ie  (1856),  4  W.  R.  Co.,  In  re  (1885),  28  Ch.  D.  474; 

460  ;  27  L.  T.  O.  S.  64.  54  L.  J.  Ch.  673  ;  52  L.  T.  237  ;  33 

(70  Smith  V.  Seghill  (1875),  L.  R.  R.  585  ;  Blazer  Fire  Lighter,  Ltd., 

10  Q.  B.  422 ;  44  L.  J.  M.  C.  114  ;  1^  re,  [1895]  1  Ch.  402. 

32  L.  T.  859  ;  23  W.  R.  745.  {m)  60  &  61  Vict.  c.  19. 

{i)  Att.-Gen.  v.   Merthyr   Tydfil  {71)  Flint  Coal,  ($-c.  Co.,  In  rc  {18S1), 

Union,  [1900]  1  Ch.  516  ;  82  L.  T.  56  L.  J.  Ch.  232  ;  56  L.  T.  16. 

„  (0)  Hoyle  V.  Oldham  Union,  [1894] 

[k)  51  &  52  Vict.  c.  62,  8.  1.  2  Q.  B.  372  ;  63  L.  J.  M.  6.  178  ; 

{I)  National  Anns  and  Ammtmition     70  L.  T.  741  ;  58  J.  P.  669. 
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Mines  under 
foreshore, 


or  the  sea. 


is  only  liable  to  be  rated  in  the  parish  in  whicb  be  is  actually 
working  mines,  so  tbat  if  there  are  any  parishes  in  which  he 
is  not  working,  then  in  such  parishes  he  is  not  liable  to 
be  rated  (j;).  If  the  mine  extends  over  more  parishes  than 
one,  the  pit  and  machinery  being  in  one  parish  only,  there 
must  be  a  separate  assessment  in  each  parish  (q).  If  possible, 
the  rateable  value  for  each  parish  separately  should  be  got  at, 
rather  than  obtaining  one  for  the  entire  area  and  then  allo- 
cating this  value  to  each  parish,  in  proportion  to  the  area  of 
the  mines  in  tliat  parish  (r). 

The  parochial  principle  "  is  so  engrained  in  the  law  of 
rating  that  the  occupier  is  not  rateable  in  the  case  of  mines 
lying  under  the  soil  of  the  shore  between  high-water  and 
low- water  mark,  if  there  be  no  evidence  of  acts  of  owner- 
ship on  the  shore  by  the  parochial  authorities.  There  is  only 
rateability  for  so  much  as  is  within  parish  limits  (s) .  The 
mines  under  the  sea  below  low-water  mark  are  not  rateable, 
because  not  in  any  parish.  In  practice,  it  is  usual  to  assess 
on  a  shaftage  rent  in  the  parish  in  which  the  coal  is  raised, 
of  say  Id.  or  IJr/.  per  ton  (t). 


(ii)  Mines 

OTHER  THAN 
COAL  MINES. 


(//.)  Mines  other  than  Coal  Mines. 

Since  the  commencement  (6th  April,  1875)  of  the  Rating 
Act,  1874  (u),  mines  of  every  kind  (as  well  as  coal  mines, 
which  form  the  subject  of  separate  legislation)  are  rateable 
to  the  relief  of  the  poor  and  for  other  local  rates,  meaning 
any  county  rate,  borough  rate,  highway  rate,  and  other  local 
rate  leviable  upon  property  rateable  to  the  relief  of  the 
poor  {v) . 

In  consequence  of  this  enactment,  a  distinction  which 
formerly  existed  between  minerals  got  by  quarrying  and 
those   got  by  mining  is  no  longer  of  practical  impor- 


[p)  R.  V.  Fayle  (1856),  27  L.  T. 
0.  S.  64;  4  W.  R.  460. 

[q)  Ji.  V.  FolcshiU  (1835),  2  A.  & 
E.  593;  4  N.  &  M.  360;  4  L.  J. 
M.  C.  63. 

(r)  Hall  Docks  v.  Sctdcoatcs  Union, 
[1895]  A.  C.  136.  As  to  parish  in 
which  minerals  under  inclosed  wastes 
should  be  rated,  see  17  Geo.  2,  c.  37  ; 


R.  V.  Pitt  (1833),  5  Barn.  &  Ad.  565  ; 
and  Divided  Parishes,  &c.  Act,  1876. 

(*)  Bridgeivater  Trustees  v.  Booth 
(1866),  L.  R.  2  Q.  B.  4  ;  35  L.  J. 
Q.  B.  41. 

[t)  See  Parly.  Return,  No.  405  of 
1890,  on  Rating-  of  Mines. 

iu)  37  &  38  Vict.  c.  5i,  ss.  3,  10, 
15. 

{v)  See  p.  698,  ante. 
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tance  (w) ,  mines  of  every  description  being  now  liable  to  be 
rated. 

Where  a  tin,  lead,  or  copper  mine  is  occupied  under  a  lease  Tin,  lead,  and 
or  leases  granted  without  fine  on  a  reservation  wholly  or  partly  copper  mmes: 
of  dues  or  rent,  the  gross  value  {x)  of  the  mine  shall  be  taken  to 
be  the  annual  amount  of  the  whole  of  the  dues  payable  in 
respect  thereof  during  the  year  ending  on  the  thirty-first  day 
of  December  preceding  the  date  at  which  the  valuation  list  is 
made,  in  addition  to  the  annual  amount  of  any  fixed  rent 
reserved  for  the  same  which  may  not  be  paid  or  satisfied  by 
such  dues. 

"  The  rateable  annual  value  of  such  mine  shall  be  the  same  (a)  occupied 
as  the  ffross  value  thereof,  except  that  where  the  person  binder  lease 

..^,11  X  •     T  1  1     p  •       •  without  fine ; 

receivmg  tne  dues  or  rent  is  liable  lor  repairs,  insurance,  or 
other  expenses  necessary  to  maintain  the  mine  in  a  state  to 
command  the  annual  amount  of  dues  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance  and  other  expenses  for 
which  he  is  so  liable  shall  be  deducted  from  the  gross  value 
for  the  purpose  of  calculating  the  rateable  value. 


"  In  the  following  cases,  namely, —  (b)  in  other 

cases. 

1 .  Where  any  such  mine  is  occupied  under  a  lease  granted 

wholly  or  partly  on  a  fine  ;  and 

2.  Where  any  such  mine  is  occupied  and  worked  by  the 

owner;  and 

3.  In  the  case  of  any  other  such  mine  which  is  not  excepted 

from  the  provisions  of  this  Act,  and  to  which  the  fore- 
going provisions  of  this  section  do  not  apply ; 

the  gross  and  rateable  annual  value  of  the  mine  shall  be 
taken  to  be  the  annual  amount  of  the  dues,  or  dues  and  rent, 
at  which  the  mine  might  be  reasonably  expected  to  let  with- 
out fine  on  a  lease  of  the  ordinary  duration  according  to  the 
usage  of  the  country/ {z),  if  the  tenant  undertook  to  pay  all 
tenant's  rates  and  taxes  and  tithe  rent-charge,  and  also  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
the  mine  in  a  state  to  command  such  annual  amount  of  dues 
or  dues  and  rent. 

"  The  purser,  secretary,  and  chief  managing  agent  for  the 
time  being  of  any  tin,  lead,  or  copper  mine,  or  any  of  them, 


{w)  R.  V.  Breitell  (1832),  3  B.  &  C. 
424  ;  R.  V.  Dunsford  (1835),  1  A.  & 
E.  574. 

{x)  This  has  the  same  meaning  as 


* '  gross  estimated  rental ' '  in  the  As- 
sessment Act,  1862.    (Rating  Act, 
1874,  s.  15.) 
(z)  Cf.  p.  603,  ante. 
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may,  if  the  overseers  or  other  rating  authority  think  fit,  be 
rated  as  the  occupier  thereof.    In  this  section — 

"  The  term  *  mine,'  when  a  mine  is  occupied  under  a  lease, 
includes  the  underground  workings  and  the  engines, 
machinery,  workshops,  tramways,  and  other  plant, 
buildings  (not  being  dwelling-houses),  and  works,  and 
surface  of  land  occupied  in  connection  with  and  for  the 
purposes  of  the  mine,  and  situate  within  the  boundaries 
of  the  land  comprised  in  the  lease  or  leases  under  which 
the  dues  or  dues  and  rent  are  payable  or  reserved : 

"  The  term  '  dues '  means  dues,  royalty,  or  toll,  either  in 
money  or  partly  in  money  and  partly  in  kind  ;  and  the 
amount  of  dues  which  are  reserved  in  kind  means  the 
value  of  such  dues  : 

"  The  term  ^  lease  '  means  lease  or  sett,  or  licence  to  work, 
or  agreement  for  a  lease  or  sett  or  licence  to  work : 

"  The  term  '  fine '  means  fine,  premium,  or  foregift,  or  other 
payment  or  consideration  in  the  nature  thereof  "  (a). 

Where  surface  works  are  locally  situated  so  as  to  be  partly  in 
each  of  two  unions,  then  a  deduction  must  be  made  from  the 
rateable  value  of  the  dues  assessed  in  one  union  proportional 
to  the  rating  of  the  premises  in  the  adjoining  union,  so  as  to 
ensure  that  there  is  not  double  rating  (b). 

^'  Where  any  poor  or  other  local  rate  which  at  the  com- 
mencement of  this  Act  any  lessee,  licensee,  or  grantee  of  a 
mine  is  exemjDt  from  being  rated  to  in  respect  of  such  mine 
becomes  payable  by  him  in  respect  of  such  mine  during 
the  continuance  of  his  lease,  grant,  or  license,  or  before 
the  arrival  of  the  period  at  which  the  amount  of  the  rent, 
royalty,  or  dues  is  liable  to  revision  or  readjustment,  he  may 
(unless  he  has  specifically  contracted  to  pay  such  rate  in  the 
event  of  the  abolition  of  the  said  exemption)  deduct  from  any 
rent,  royalty,  or  dues  payable  by  him  one-half  of  any  such 
rate  paid  by  him. 

Provided  that  he  shall  not  deduct  any  sum  exceeding  what 
one-half  of  the  rate  in  the  pound  of  such  poor  or  other  local 
rate  would  amount  to  if  calculated  upon  the  rent,  royalty,  or 
dues  so  payable  by  him  "(c). 

Where  a  lease,  executed  before  the  Eating  Act,  1874,  con- 
tained a  provision  that  the  rents  and  royalties  were  to  be 
"free  and  clear  of  and  from  all  rates  ....  and  deductions 

[a]  Rating  Act,  1874,  s.  7.  Guardians  (1876),  35  L.  T.  614. 

{p)  Snailbcach  Mine  Co.  v.  Forden         {c)  Rating  Act,  1874,  s.  8 
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whatsoever,  parliamentary,  parocTiial,  or  of  any  other  nature," 
but  did  not  say  "  if  future  legislation  should  impose  the 
same,"  it  was  held  that  the  tenant  could  deduct  one-half  of 
the  rates,  and  that  the  exception  in  the  section  did  not 
apply  (d).  And  so,  where  there  was  a  covenant  to  pay  all 
rates,  &g.  "  which  now  are  or  which  shall  at  any  time  here- 
after he  imposed,"  the  House  of  Lords  holding  that  this  was 
merely  a  general  covenant.  In  order  to  constitute  a  "  specific  " 
contract  to  exempt  the  lessor  from  having  one-half  of  the 
rates  deducted,  there  should  be  words  to  this  effect  (namely) : 
"  particularly  all  rates  which  may  be  imposed  by  the  legisla- 
ture having  a  tendency  to  bring  the  property  within  the 
Statute  of  Elizabeth"  {e). 

"  Nothing  in  this  Act  shall  ap^Dly  to  a  mine  of  which  the 
royalty  or  dues  are  for  the  time  being  wholly  reserved  in 
kind,  or  to  the  owner  or  occupier  thereof  "  (/). 

Where  the  lease  of  a  lead  mine  reserves  to  the  lessor  a  Lessor 
royalty  in  kind,  or  at  his  option  the  money  value  thereof,  ^here  royalty 
the  old  rule  of  ignoring  the  option  for  rating  purposes  is  still  payable  in 
in  operation  since  the  Eating  Act,  1874,  and  the  lessor  is 
rateable  as  owner  in  respect  of  the  ores  got,  the  lessees  being 
only  rateable  for  the  surface  and  above-ground  machinery 
occupied  by  them  (g) . 

Where  a  mine  extends  through  the  property  of  several 
proprietors,  and  there  are  a  variety  of  holdings,  there  may  be 
distinct  mines  for  the  purposes  of  the  Eating  Act,  1874  {g). 


{Hi.)  Appeals  against  Poor  Rates. 

If  the  occupier  of  a  colliery  or  mine  is  aggrieved  by  his  Appeals. 
poor  rate  assessment,  he  should  shape  his  course  as  follows  : — 

1.  Inspect  the  valuation  list,  either  while  it  is  on  deposit  objection  to 
with  the  overseers,  or  (subject  to  the  payment  of  Is.)  with  valuation  list. 


((?)  Devonshire  (Duke)  v.  Harrow 
Hcematite  Co.  (1877),  2  Q.  B.  D.  286  ; 
46  L.  J.  Q.  B.  96,  435  ;  36  L.  T. 
355  ;  25  W.  R.  469. 

{e)  Chaloner  v.  Bolchow  (1878), 
3  App.  Gas.  933;  47  L.  J.  Q.  B. 
562  ;  39  L.  T.  134  ;  26  W.  B.  541. 


(/)  Rating  Act,  1874,  s.  13.  See 
Crease  v.  Sawle  (1842),  2  Q.  B.  862  ; 
2  a.  &  D.  812.  R.  V.  Todd  (1840), 
12  A.  &  E.  816  ;  10  L.  J.  M.  C.  14. 

{g)  Van  Mining  Co.  v.  Llanidloes 
(1876),  1  Ex.  D.  310 ;  45  L.  J.  M.  0. 
138 ;  34  L.  T.  692. 
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Notice  of 
objection. 


Hearing 
before 
assessment 
committee. 


the  clerk  of  the  assessment  committee.  Take  extracts  of 
the  assessments  ohjected  to  {h). 

2.  If  thought  fit,  inspect  and  faJiC  a  copy  of  the  committee^ 
minutes  (i),  and  of  mi y  valuation  by  the  special  valuer  appointed 
by  the  committee  (/t). 

3.  See  that  the  rateable  value  mentioned  in  the  rate  demand 
note  agrees  ivith  that  appearing  in  the  valuation  list. 

4.  Give  notice  of  objection  to  the  valuation  list.  This  notice 
must  be  in  writing  (/),  and  must  specify  all  the  grounds  of 
objection  intended  to  be  relied  upon  if  resort  is  had  to  quarter 
sessions  :  they  have  no  jurisdiction  to  deal  with  any  ground 
of  objection  of  which  notice  has  not  been  so  given  {m).  If 
only  notice  of  objection  to  rateable  value  is  given  the  com- 
mittee cannot  without  the  consent  of  the  overseers  enter- 
tain any  objection  to  the  gross  value  {n).  The  notice  must  be 
delivered  personally,  or  sent  through  the  post,  to  the  clerk 
of  the  assessment  committee,  and  also  delivered  to  or  left  at 
the  abode  of  the  overseers.  In  rural  parishes  churchwardens 
are  no  longer  overseers  (o) ;  but  (imtil  the  point  is  judicially 
settled)  it  is  desirable  to  serve  notice  also  on  the  clerk  to  the 
parish  council  (if  any),  or  on  the  chairman  of  the  parish 
meeting.  The  notice  may  be  given  "  at  any  time  "  {p) :  in 
practice  this  is  taken  to  mean  at  any  time  during  the  period 
for  which  the  rate  objected  to  is  made. 

5.  Attend  before  the  assessment  committee  on  the  day 
appointed  for  the  hearing  of  objections.  The  objector  may 
appear  either  personally  or  by  any  agent,  who  need  not  be 
either  counsel  or  solicitor  {q).  He  is  not  obliged  to  give 
evidence  in  support  of  the  objection,  but  may  merely  ask  for 
the  rateable  value  to  be  reduced  to  a  figure  named  by  him  (r) . 
The  occupier  of  a  colliery  or  mine  may  well  excuse  himself 
from  supplying  detailed  particulars  asked  for  by  assessment 


(A)  Union  Assessment  Committee 
Act,  1862,  ss.  17,  31. 
(i)  Ibid.  s.  11. 

\]c)  Assessment  Act,  1864,  s.  4. 

(/)  Assessment  Act,  1862,  s.  18. 

{m)  Williams  v.  Bedmimtcr  Unio)i 
(1874),  30  L.  T.  710  ;  22  W.  R.  943  ; 
39  J.  P.  117. 

{u)  R.  V.  London  J  J.,  [1897]  1 
Q.  B.  433. 


(o)  Local  Government  Act,  1894, 
s.  5. 

{p)  Assessment  Act,  1864,  s.  1. 

{q)  R.  V.  St.  Mary  Abbott's,  Ken- 
sington, [1891]  1  Q.  B.  378  ;  60  L.  J. 
M.  C.  52  ;  64  L.  T.  240  ;  39  W.  R. 
278. 

(r)  R.  V.  Essex  J  J.  (1882),  46  J.  P. 
724. 
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committees,  on  the  ground  of  the  expense  whicli  would  be 
occasioned  to  him  in  answering  them.  Moreover,  the  assess- 
ment committee's  valuer  has  no  legal  right  to  inspect  the 
premises  or  books.  In  a  case  in  which  the  writer  was  con- 
cerned the  quarter  sessions  granted  the  valuer  liberty  to 
inspect  the  colliery,  but  only  on  condition  that  he  disclosed 
the  several  sums  put  by  him  upon  sm'face  plant  and  under- 
ground mines  respectively.  Objection  to  the  valuation  list, 
coupled  with  failure  to  obtain  relief  from  the  assessment 
committee,  is  a  condition  precedent  to  the  right  to  appeal  to 
quarter  sessions  (s) . 

6.  If  relief  is  not  obtained  from  the  assessment  committee.  Appeal  to 
then  appeal  to  quarter  sessiom,  hy  giving  twenty-one  clear  days'  sessions. 
written  notice  to  the  assessment  committee  (t),  and  fourteen  clear  Notice  of 
days^  notice  to  the  overseers,  and  any  others  entitled  to  it  {a).   In  appeal, 
a  rural  parish  having  a  parish  council,  serve  the  clerk  to  the 
parish  council  (v)  ;  if   the  county  council  have  given  the 
parish  meeting  the  powers  of  a  parish  council,  then  serve  the 
chairman  of  the  parish  meeting  {x)  ;  if  there  be  neither 
parish  council  nor  parish  meeting,  then  serve  the  overseers  of 
the  rural  parish  (excluding  churchwardens)  {y).    In  a  parish, 
not  being  a  rural  parish,  serve  either  (i)  the  churchwardens 
and  overseers,  or  (ii)  the  overseers  or  such  other  authority  as 
has  been  constituted  by  special  order  of  the  Local  Govern- 
ment Board  (s).    Although  care  should  be  taken  to  serve  the 
proper  parties,  the  service  of  notice  of  appeal  is  not  a  condi- 
tion precedent  to  the  appeal  being  entered  and  respited  until 
notices  are  duly  given  (a) . 

The  appeal  must  be  the  ''next  practicable  quarter  sessions"  <'Next 
after  failure  to  obtain  relief  from   the   assessment  com-  Practicable 

quarter 

mittee  {b) ;  seven  days'  grace  has  been  held  a  reasonable  time  sessions." 


(6-)  Assessment  Act,  1864,  s.  1  ;  i?. 
V.  Biggleswade  Union  (1869),  21  L.  T. 
494  ;  R.  V.  Bedminster  Union  (1876), 
1  Q.  B.  D.  503 ;  45  L.  J.  M.  C.  117  ; 
34  L.  T.  795. 

{t)  Assessment  Act,  1864,  s.  1. 

{ii)  Quarter  Sessions  Act,  1849, 

8.  1. 

{v)  Local  Grovemment  Act,  1894, 

8.  5. 


{x)  Ibid.  s.  19  (10),  Schedule  I. 
(i.)  (ii.). 

{y)  Ibid.  8.  5. 

(;:)  Ibid.  s.  33  (1). 

(«)  E.  V.  Be  Gretj,  [1900]  1  Q.  B. 
521  ;  69  L.  J.  Q.  B.  341  ;  82  L.  T. 
324  ;  48  W.  E,.  348  ;  not  following 
R.  V.  Kent  JJ.  (1899),  80  L.  T.  622. 

{b)  R.  V.  Sussex  JJ.  (1812),  15 
East,  206, 
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in  which  to  decide  whether  or  not  to  appeal  (c) .  If  there  is 
not  sufficient  time  in  which  to  get  up  the  case,  enter  for  the 
next  practicable  sessions,  and  apply  for  a  respite,  giving 
notice  to  the  committee  of  intention  so  to  apply.  The  notice 
may  be  given  "  at  any  time  "  {d),  which  is  usually  taken  to 
mean  at  any  time  during  the  period  for  which  the  rate  is 
expressed  to  be  made.  If  an  appellant  appeals  against  a  rate 
and  subsequently  a  second  rate  is  made,  he  must  give  a  fresh 
notice  of  objection  to  the  valuation  list  before  appealing 
against  the  second  rate  (e). 

7.  Before  the  hearing  by  quarter  sessions,  ascertain  that 
the  guardians  (after  notice  sent  to  every  member)  have  con^ 
sented  to  the  assessment  committee  appearing  as  respondents  (/), 
otherwise  it  is  doubtful  whether  the  appellant  can  recover 
costs  against  the  guardians.  They  cannot  recover  costs 
against  the  assessment  committee  itself,  nor  can  costs  be 
obtained  by  the  assessment  committee  which  has  acted  with- 
out the  guardians'  consent  [g). 

8.  After  notice  of  appeal  has  been  given,  and  pending  the 
hearing,  the  appellant  is  liable  to  pay  "  the  sum  or  sums  at 
which  he  or  the  occupier  of  the  same  premises  shall  have  been 
rated  or  assessed  in  the  last  effective  rate  which  shall  have  been 
collected"  (Ji).  Note  that  this  payment  is  not  a  poundage 
rate  on  the  amount  of  the  last  assessment,  but  the  exact  sum 
paid  on  the  last  effective  rate.  If  this  sum  is  greater  than 
what  the  appellant  admits  to  be  due,  he  should  before  paying 
get  an  undertaking  from  the  overseers  that  they  will  refund 
any  excess  out  of  the  subsequent  rate  or  rates. 

9.  At  the  hearing  the  quarter  sessions  cannot  increase  the 
amount  of  the  gross  estimated  rental  in  the  assessment 
appealed  against,  nor  can  the  assessment  committee  call  evi- 
dence to  prove  that  it  has  been  fixed  at  too  low  a  sum  (^).  If 


(c)  Liverpool  Gas  Co.  y.  Everton 
(1871),  L.  R.  6  C.  P.  414;  40  L.  J. 
M.  C.  104;  23  L.  T.  813. 

{d)  Assessment  Act,  1864,  s.  1. 

{e)  R.  V.  Great  Western  Etj.  (1868), 
10  B.  &  S.  318  ;  L.  R.  4  Q.  B.  323  ; 
38  L.  J.  M.  C.  89;  20  L.  T.  481; 
J{.  V.  Essex  JJ.,  [1902]  1  K.  B.  180 ; 
85  L.  T.  678;  71  L.  J.  K.  B.  148. 

(/)  Assessment  Act,  1864,  s.  2. 


(ff)  West  Sam  Union  v.  Essex  J  J., 
[1896]  A.  C.  443;  65  L.  J.  M.  C. 
231  ;  75  L.  T.  1 ;  Leicester  Water- 
works V.  Nnttall  (1878),  4  Q.  B.  D. 
18  ;  48  L.  J.  M.  C.  41  ;  39  L.  T. 
624  ;  27  W.  R.  364. 

{h)  Poor  Rate  Act,  1801,  s.  2. 

(i)  Eenahy  and  Cadehy  Collieries  v. 
Boncastcr  Union  (1898), "78  L.  T.  388  ; 
62  J.  P.  343  ;  Horton  v.  Walsall 
Union,   [1898]   2  Q.  B.  237  ;  67 
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the  appellant  is  merely  fighting  for  deduction,  or  greater 
deduction  to  be  made  from  the  gross  rental,  he  can  notify  the 
assessment  committee  that  he  accepts  the  gross  rental,  and  if 
he  succeeds  in  getting  a  substantial  deduction  it  is  practically 
certain  that  costs  will  be  awarded  to  him  A  valuation 

list  finally  approved  by  the  assessment  committee  before  the 
expiration  of  twenty-eight  days  after  notice  of  deposit  and 
any  rate  made  upon  it  are  void  (/). 

Costs  should  be  ordered  to  be  paid  at  the  same  sessions  Costs, 
which  hear  the  appeal  {m) . 

If  notice  of  appeal  has  been  given,  but  the  appeal  is  not 
afterwards  entered  or  prosecuted,  the  quarter  sessions  can 
order  costs  to  be  paid  by  the  appellant  (^n) . 


(2.)  Rates  under  Public  Health  and  Local 
Government  Acts. 

The  general  district  rates  levied  in  an  urban  district,  and  Rates  under 
the  rates  for  general  and  special  expenses  in  rural  districts  I?oSr^*^^ 
(including  in  both  oases  the  expenses  of  repairing  high-  G-overnment 
ways  (o)  and  of  carrying  out  other  the  provisions  of  the 
Local  Grovernment  Act,  1894)  {p)  are  (subject  to  differential 
rating  of  agricultural  property,  and  land  apart  from  buildings, 
and  of  certain  properties  entitled  to  special  abatements) 
assessed  on  the  full  net  annual  value  of  the  property  ascer- 
tained by  the  valuation  list  for  the  time  being  in  force  {q). 
Any  person  aggrieved  by  such  general  district  rate  or  any 
other  rate  made  by  an  urban  or  rural  authority  under  the 
Public  Health  Acts  may  appeal  as  follows : — (i)  Within 
fourteen  days  after  service  of  the  demand  note,  give  notice  to 
the  urban  or  rural  authority  of  intention  to  appeal,  and  of  the 
ground  thereof  (r)  ;  (ii)  Immediately  after  such  notice  enter 


L.  J.  Q.  B.  804 ;  78  L.  T.  684  ;  46 
W.  R.  607. 

{k)  John  Brown  ^  Co.  Lid.  v. 
Rotherham  Union  (1900),  83  L.  T. 
193;  64  J.  P.  580. 

(I)  ReigcUe  Union  v.  South  Eastern 
Rtj.,  [1894]  1  Q.  B.  411  ;  63  L.  J. 
M.  C.  65  ;  70  L.  T.  353 ;  42  W.  R. 
585. 


{m)  Midland  Rxj.  v.  Edmonton 
Union,  [1895]  1  Q.  B.  357. 

(«)  Quarter  Sessions  Act,  1849, 
s.  6. 

(o)  Highway  Act,  1835,  s.  27. 
{p)  56  &  57  Vict.  c.  73,  ss.  28,  29. 
{q)  Public  Health  Act,  1875,  s.  211. 
(r)  Ihid.  s.  269  (2). 
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into  a  recognizance  to  try  the  appeal  before  a  justice  of  the 
j)eace  (.s) ,  who  may,  if  he  thinks  fit,  accept  the  undertaking  of 
the  solicitor  or  agent  of  the  appellant  as  security ;  (iii)  If  the 
urban  or  rural  authority  act  on  their  strict  rights,  and  summon 
the  appellant  for  non-payment  of  rates,  the  fact  that  notice 
of  appeal  and  security  have  been  given  amount  to  "  a  sufficient 
cause  for  non-payment,"  justifying  the  Court  in  suspending 
the  summons  until  the  appeal  has  been  decided  (f) .  The 
urban  or  rural  authority  is  generally  willing  to  take  a  sum 
corresponding  with  the  amount  paid  on  the  last  effective 
rate,  and  to  give  an  undertaking  to  refund  any  excess  out  of 
the  subsequent  rate  or  rates. 

Although  more  than  six  months  may  have  elapsed  after 
demand  of  the  full  rate  on  the  original  assessment  appealed 
against,  yet  the  urban  council  can,  upon  a  summons  issued 
within  six  months  of  the  rate  having  been  altered  on  appeal, 
recover  the  rate  due  under  the  altered  assessment  (u) . 


(3.)  Other  Local  Rates. 

Mines  and  mining  property  rateable  to  the  relief  of  the 
poor  are  also  liable  to  the  following  rates,  assessed  on  the 
rateable  value  for  the  time  being  in  force  for  poor  rate, 
County  rates,  namely  : — County  rates  (usually  collected  along  with  the  poor 
Borough  I'^te)  (x),  horoiKjh  rates  {y)  (including  watch  rates)  (s),  and 
other  local  rates  leviable  upon  property  rateable  to  the  relief 
of  the  poor,  including  in  rural  parishes  the  lighting  and 
icatching  rates  {a),  as  to  which  last-mentioned  rate  it  should 
be  noted  that  notwithstanding  coal  mines  are  in  a  particular 
parish  worked  by  underground  workings  only,  and  in  such 
parish  have  no  houses,  buildings,  or  surface  works  in  connec- 
tion with  them,  they  are  for  the  purposes  of  a  rate  under  the 
Lighting  and  Watching  Act,  1833,  rateable,  not  at  one-fourth 


rates. 

Lighting 
rates. 


(6)  Public  Health  Act,  1875, 
s.  269  (3). 

(f)  Ibid.  8.  256  ;  Sheffield  Water- 
works  V.  Sheffield  Corporation  (1885), 
55  L.  J.  M.  C.  40  ;  54  L.  T.  179 ;  34 
W.  R.  153. 

.  («/)  Keeton  v.  Sheffield  Coal  Co., 
[1901]  2  K.  B.  26  ;  70  L.  J.  K.  B. 
374  ;  84  L.  T.  387. 


(x)  15  &  16  Vict.  c.  81 ;  Rating 
Act,  1874,  ss.  10,  15  ;  51  &  52  Vict, 
c.  41,  s.  8. 

(y)  45  &  46  Vict.  c.  50,  s.  144; 
Rating  Act,  1874,  ss.  10,  15. 

(z)  45  &  46  Vict.  c.  50,  s.  197. 
{a)  3  &  4  Will.  4,  c.  90  ;  Local 
Government  Act,  1894,  s.  7. 
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but  on  the  full  scale,  as  being  "  property  {other  than 
land)  "  {b).  A  brickfield,  with  the  buildings  and  machinery 
used  for  brick-making,  is,  however,  "land"  rateable  at  one- 
fourth  (c).  A  sewers  rate  should  be  assessed  equally,  accord-  Sewers  rate, 
ing  to  their  value,  on  all  lands  and  tenements  within  the 
drainage  district  which  derive  any  benefit  from  the  drainage 
works,  and  not  differentially  in  proportion  to  the  amount  of 
the  benefit  which  they  respectively  derive  {d) . 


(4.)  Land  Tax. 

All  manors,  messuages,  lands,  tenements,  quarries,  jnines,  Land  tax : 
iron  mills,  furnaces,  and  other  iron  works,  salt  springs  and  c^aSSble 
works,  alum  mines  and  works,  .  .  .  and  all  other  yearly 
profits,  and  all  hereditaments,  and  sums  of  money  issuing  out 
of  lands,  are  assessable  to  land  tax  (e) . 

The  land  tax  in  any  one  year  must  not  exceed  Is.  in  the  £ 
on  Schedule  A.  (Income  Tax)  annual  values  of  the  un- 
exonerated  properties  in  the  parish  or  district ;  but  not  less 
than  Id.  in  the  £  will  be  collected  until  the  tax  is  redeemed 
for  the  whole  parish  (/) . 

Unopened  mines  are  not  assessable  (g) ;  and  if  a  coalfield 
extends  into  two  or  more  parishes,  the  mine  is  only  assessable 
in  those  parishes  in  which  workings  have  actually  taken 
place  (h) . 

Mines  are  liable  to  be  assessed  tvhen  opened  (?) . 

Although  properly  payable  by  the  landowner,  the  tenant  When  tenant 
will  be  liable  to  bear  it  if  he  has  contracted  to  do  so,  and  a  J^^^^^  'to 

'  bear  it. 

written  or  verbal  agreement  to  pay    all  taxes  "  will  fix  him 
with  liability  to  bear  it  (J) . 

The  land  tax  ceases  when  all  lands  in  the  parish  have  been 
exonerated  (k). 

{b)  Thnrshy  v.  Briereliffe  with  Ex-  Const  (1830),  13  B.  &  C.  635,  654. 

twistle,  [1895]  A.  C.  32  ;  64  L.  J.  (h)  Reg.  v.  North  Aifesford  (1872), 

M.  C.  66  ;  71  L.  T.  849.  26  L.  T.  618  ;  37  J.  P.  148. 

(c)  Cmyford  v.  liutter,  [1897]  1  Q.  {i)  Metropolitan  By.  v.  Fowler, 
B.  650.  [1892]  1  Q.  B.  165,  178.    Per  Kay, 

[d)  Knight   v.    Langport   District  L.  J. 

Drainage  Board,  [_1S9S]  1  Q.  B.  5SS.  (/)   Amficld  v.    White  (1829),  1 

{e)  38  Geo.  3,  c.  5,  s.  4  ;  ibid.c.  60.  R.  &  M.  246  ;    Christ's  Sospiial  v. 

If)  Finance  Act,  1896,  ss.  31,  32.  Ifarrild  (1841),  2  Man.  &  a.  706  ; 

(g)  See  JR.  v.  Fai/lc  (1856),  27  L.  T.  3  Scott  N.  R.  126. 

O.  S.  64  ;  20  J.  P.  263  ;    JFard  v.  {k)  42  Geo.  3,  c.  116,  s.  182. 
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Quota  for 
each  parish 
cannot  be 
increased. 


Redemption 
of  land  tax. 


Extent  of 
redemption. 


The  quota  of  land  tax  to  be  raised  in  each  parish  or  dis- 
trict, as  fixed  in  1797,  cannot  be  increased  or  varied  (l). 
Where  land  has  for  many  j^ears  been  assessed  in  a  parish 
other  than  that  in  which  it  was  situate  in  1797,  the  assess- 
ment cannot  be  shifted  (m) . 

Land  tax  can  be  redeemed  by  a  mine  owner,  mine  lessee, 
or  any  person  having  an  estate  or  interest  in  lands  and  tene- 
ments (except  tenants  at  rack-rent  or  holding  under  the 
Crown)  (n).  The  person  who  redeems  may,  on  application 
at  the  date  of  redemption,  have  granted  to  him  a  certificate 
charging  the  land  with  the  amount  of  the  capital  paid  by  him 
with  interest  equal  to  the  amount  of  land  tax  redeemed,  and 
he  shall  be  entitled  to  the  charge  as  if  it  were  a  mortgage. 
The  certificate  can  be  registered  under  the  Land  Charges 
Act,  1888  (o). 

To  redeem  land  tax  a  capital  sum  must  be  paid  equal  to 
thirty  times  the  sum  assessed  on  the  land  by  the  assessment 
last  made  and  signed. 

Where  the  land  tax  on  a  "  manor  "  has  been  redeemed,  a 
subsequent  inclosure  of  the  waste  lands  will  not  render  the 
manor  liable  to  re-assessment  (p). 

"If  land  is  in  its  normal  condition  without  any  taxable 
interest  below  the  surface,  then  when  you  redeem  the  surface 
you  redeem  the  land  to  the  centre ;  but  if  there  is  a  separate 
and  independent  interest  in  land  distinct  from  the  mere  land 
in  its  ordinary  normal  condition  to  the  centre,  then  when  you 
redeem  the  surface  you  do  not  redeem  that  separate,  new  and 
distinct  interest.  One  person  may  be  taxed  for  the  surface 
and  another  for  a  mine  beneath  it "  (q). 

Some  land  tax  assessors  quote  a  passage  from  a  judgment  by 
Kay,  L.  J.,  in  which  it  was  suggested  that  "when  the  surface- 
owner  redeemed  before  the  mine  was  opened,  it  does  not 
necessarily  follow  that  it  would  be  unjust  afterwards  to  tax 
the  mine"  (r).    But  this  was  merely  obiter  dictum,  not  bind- 


{l)  Reg.  V.  Tower  Division  Land 
Tax  Commissioners  (1853),  2  E.  &  B. 
694  ;  22  L.  J.  Q.  B.  389. 

R.  v.  Morpeth  Land  Tax  Com- 
missioners (1877),  36  L.  T.  376. 

(«)  Finance  Act,  189  6  ,  88.  33,  35. 

(o)  61  &  52  Vict.  c.  51. 


{p)  Hodgson  v.  Fearson  (1874),  31 
L.  T.  682. 

{q)  Per  Esher,  M.  R.,  in  Metro- 
politan Rail.  Co.  V.  Foioler,  [1892]  1 
Q.  B.  165. 

(r)  Metropolitan  Rail.  Co.  v.  Fowler, 
above. 
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ing  upon  any  commissioners  or  Court.  In  the  House  of 
Lords  it  was  said :  "  A  construction  in  or  below  the  land  is 
as  much  a  part  of  it  as  an  erection  on  its  surface.  If  the  tax 
were  redeemed  by  the  owner  of  the  land  at  a  time  when  there 
were  no  buildings  upon  it,  buildings  subsequently  constructed, 
whether  above  or  below  the  ground,  would  be  enfran- 
chised "  (s).  This  reasoning  applies  to  mines  which  have  been 
opened  after  the  date  of  redemption  ;  and  sect.  38  of  the  Land 
Tax  Act,  1802,  provides  that  "  upon  the  transfer  or  payment 
of  such  consideration,  the  lands  and  hereditaments  or  other 
property  comprised  in  such  contract,  shall  be  wholly  freed  and 
exonerated  from  the  land  tax  charged  thereon,  and  from  all 
further  assessments  thereof."  Lands  and  hereditaments  include 
mines  and  minerals. 

A  redeemer  otherwise  entitled  to  demand  payment  of  land  Bar  by 
tax  is  barred  from  doing  so  if  there  has  been  no  payment  or  Li^HaUon. 
acknowledgment  for  twelve  years  [t). 

Where  mines  are  existent  and  occupied  by  lessees  and 
assessed  separately  from  the  surface,  it  is  clear  that  redemp- 
tion of  the  lands  exclusive  of  existing  mines  does  not  redeem 
the  tax  on  the  mines,  for  in  such  a  case  the  mines  form  a 
distinct  hereditament. 

As  the  assessment  last  made  and  signed  is  an  unconditional  Practical Hnt. 
basis  on  which  absolute  redemption  can  be  effected,  until  the 
next  assessment  is  made  and  signed  («^),  it  appears  to  be  com- 
petent and  desirable  for  a  mine- owner  or  lessee  to  redeem  the 
land  tax  on  the  mine  (with  or  without  the  surface)  in  the 
early  years  of  the  enterprise,  when  the  assessment  is  com- 
paratively low. 

The  redemption  is  an  authorised  investment  on  real  security, 
and  operates  as  a  mortgage  on  the  property  (^)  ;  therefore, 
it  would  be  competent  to  transfer  or  sell  the  security  if  it  were 
not  desired  to  sink  the  money  expended  in  redeeming. 

In  some  parts  of  the  country  where  mines  have  been  Course 
opened  on  lands  after  the  tax  on  such  lands  has  been  redeemed,  ^^q^q^^^^^q 


worked 


(s)  Per  T,otdLWdits>OTi,  Metropolitan  1874;  Skene  v.  Coolce  {1^02),  W.  N. 
Bail.  Co.  V.  Fowler,  [1893]  A.  C.  416  ;      60  (C.  A.). 

62  L.  J.  Q.  B.  553  ;  69  L.  T.  390.  J^^"^^^  ^^t,  1896,  s.  32 ;  and 

see  Atchison  on  Land  lax,  189 7. 
[t)  Real  Property  Limitation  Act,        {x)  Finance  Act,  1896,  s.  33. 
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partly  under 
redeemed,  and 
partly  under 
unredeemed 
lands. 


the  Ee venue  autliorities  do  not  press  for  payment  of  tax  on 
mines  and  minerals  worked  under  the  redeemed  lands ;  and 
the  following  plan  is  adopted  for  adjusting  figures  where 
mines  have  been  worked  partly  under  redeemed  and  partly 
under  unredeemed  lands  :  From  the  annual  value  on  which 
the  entire  mines  are  assessed  for  income  tax  (Schedule  A.), 
the  same  being  based  on  the  quantity  of  mineral  gotten  from 
the  entire  mine  during  the  preceding  year — say,  1,000/. — 

Deduct  the  proportion  which  has  been  worked  under 
redeemed  lands,  say  two-fifths  of  the  total  quantity  worked, 
namely,  400/., 

Leaving  balance  representing  the  three-fifths  worked  under 
unredeemed  lands,  600/.,  on  which  net  sum  the  tax  will  be 


Income  tax 
on  quarries 


on  heredita- 
ments other 
than  quarries 
and  mines. 


(6.)  Income  Tax. 

Income  tax  is  chargeable  on  mines  and  minerals  under 
Schedule  A.,  No.  III.,  as  follows  :  In  the  case  of  quarries  of 
stone,  slate,  limestone,  or  chalk,  on  the  full  amount  of  profits 
in  the  preceding  year ;  in  the  case  of  mines  of  coal,  tin,  lead, 
copper,  mundic,  iron,  and  other  mines,  on  one  year's  average 
of  the  profits  of  the  five  preceding  years  {y)  :  the  charge 
is  to  be  made  on  the  profits  exclusively  of  any  lands  used 
or  occupied  in  or  about  the  concern. 

Income  tax  is  payable  on  lands,  buildings,  and  heredita- 
ments (other  than  quarries  and  mines)  under  Schedule  A., 
and  is  charged  on  the  rack-rent  at  which  the  same  are  worth 
to  be  let  by  the  year  (s)  ;  subject  to  a  deduction  of  one-sixth 
where  the  owner  is  occupier  or  assessable  as  landlord,  or 
where  a  tenant  is  occupier  and  the  landlord  undertook  to  bear 
the  cost  of  repairs.  Where  a  tenant  is  occupier  and  has 
undertaken  to  bear  the  cost  of  repairs,  the  deduction  from  the 
assessment  is  to  be  such  a  sum  not  exceeding  one-sixth  as 
may  be  necessary  to  reduce  it  to  the  amoimt  of  rent  payable 
by  him  {a). 


(y)  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  8.  60  ;  Eyliope  Coal  Co. 
V.  Foyer  (1881),  L.  R.  7  Q.  B.  D. 
485  ;  4  5  L.  T.  404  ;  Coltness  Iron  Co. 
V.  Black  (1881),  6  App.  Cas.  315  ; 


61  L.  J.  Q.  B.  626 ;  45  L.  T.  145. 

[z)  Income  Tax  Act,  1842,  s.  60, 
A.  No.  1. 

[a)  Einance  Act,  1894,  s.  35. 
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Appeals  as  to  assessments  of  mines  and  quarries  may  be 
made  to  the  Commissioners  for  Special  Purposes,  instead  of 
the  Commissioners  for  Greneral  Purposes  (6). 

Although  stone,  slate,  limestone,  or  chalk  be  obtained  by  Stone  and 
underground  workings,  they  are  to  be  assessed  as  a  "  quarry" 
under  Eule  1  of  No.  III.  of  Schedule  A.,  and  not  as  a 
mine  (c) . 

Brickfields  in  respect  of  which  surface  rents,  dead  rents,  and  Brickfields, 
royalties  are  payable,  are  to  be  assessed  as  "  lands  "  under 
Eule  No.  I.  of  Schedule  A.,  and  not  as  a  mine  {d). 

So  far  as  the  rules  of  Schedule  D.  of  the  Income  Tax  Act,  Rules  of 
1842,  are  consistent  with  No.  III.  of  Schedule  A.,  the  assess-  are  appHcable 
ment  of  mines,  quarries,  ironworks,  and  other  concerns  of  the  to  mines,  &c. 
like  nature  is  to  be  according  to  the  rules  of  Schedule  D.  of  the 
Income  Tax  Act,  1842  {e) .   Where  the  concern  shall  have  been 
set  up  and  commenced  within  three  years,  the  computation 
shall  be  made  for  one  year,  on  the  average  of  the  balance  of  the 
profits  and  gains  from  the  first  setting  up  the  same  (/) .    Irre-  Succeeding  to 
spective  of  the  fact  whether  a  limited  company  which  has  concSn^^^ 
succeeded  to  the  concern  of  a  private  partnership  may  or  may 
not  be  composed  of  the  same  individuals,  if  the  concern  be  the 
same  it  cannot  be  said  to  "  have  been  set  up  and  commenced 
within  three  years,"  or  to  be  a  "  new  trade  or  concern  "  {g). 

In  such  a  case  the  limited  company  is  assessable  on  the  Diminution 
five  years'  average,  unless  it  proves  that  the  "profits  and  gains  cauTe  "^s?nce° 
of  such  business  have  fallen  short,  or  will  fall  short,  from  succession  to 

concern. 

some  specific  cause  smce  such  change  or  succession  took  place, 
or  by  reason  thereof  "  {h).  The  "  specific  cause  "  must  be  of 
something  exceptional,  such  as  an  extraordinary  depression  in 
the  coal  and  iron  trades ;  the  ordinary  fluctuations  incident 
to  every  business  are  not  enough  (i).  When  such  specific 
cause  is  proved,  the  assessment  is  to  be  made  under  the  sixth 
case  of  Schedule  D.,  viz.,    on  the  amount  of  the  full  value  of 


{b)  23  &  24  Vict.  c.  U,  s.  7. 

\c)  Jones  V.  Cwmorthen  Slate  Co. 
(1880),  L.  R.  5  Ex.  D.  93  ;  49  L.  J. 
Ex.  140;  41  L.  T.  575  ;  28  W.  R. 
237. 

{d)  Edmonds  v.  Eastwood  (1858),  2 
H.  &  N.  811  ;  27  L.  J.  Ex.  209  ;  6 
W.  R.  331. 

C. 


{(^  29  &  30  Vict.  c.  36,  s.  8. 
(/)  Income  Tax  Act,  1842,  D. 
(I)  (1). 

{(j)  Ryhope  Coal  Co.  \,  Foyer  (1881), 
L.  R.  7  Q.  B.  D.  485  ;  45  L.  T.  404  ; 
30  W.  R.  87. 

{h)  Income  Tax  Act,  1842,  D.  (4). 

(/■)  Ryhope  Coal  Co.  v.  Foyer,  above. 
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Mines  situate 
abroad. 


Deductions  to 
be  made  for 
depreciation 
of  machinery 
and  plant. 


Repairs. 
Bad  debts, 
&c. 


Working" 
expenses  may, 
but  capital 
expenses  may 
not,  be 
deducted. 


the  profits  and  gains  received  annually,  or  according  to  an 
average  of  such  period,  greater  or  less,  than  one  year  as  the 
case  may  require  "  (i). 

Income  tax  under  Schedule  D.  is  payable  in  respect  of 
annual  gains  arising  or  accruing  to  any  person  residing  within 
the  United  Kingdom  from  any  trade,  &c.,  whether  earned 
on  in  the  United  Kingdom  or  elsewhere  (,/).  Under  this 
enactment,  persons  residing,  and  companies  established,  in  the 
United  Kingdom,  are  liable  for  the  entire  profits  accruing  to 
them  from  mines  situate  abroad,  and  not  merely  for  such 
part  of  the  profits  as  may  be  remitted  to  England  (k) . 

In  computing  the  profits  on  which  the  tax  is  to  be  charged, 
an  allowance  or  deduction  is  to  be  made  (1)  for  the  "  dimin- 
ished value,"  by  reason  of  wear  and  tear  during  the  year,  of 
machinery  or  plant  used  for  the  purposes  of  the  concern ; 
where  the  person  or  company  by  whom  the  concern  is  carried 
on  holds  the  machinery  and  plant  on  repairing  lease,  the 
deduction  can  be  claimed.  It  must  be  claimed  within  twelve 
calendar  months  after  the  expiration  of  the  year  of  assess- 
ment (/) .  It  would  appear  that  there  must  be  actual  diminution 
of  value,  for  if  no  repairs  are  required  no  deduction  will  be 
allowed,  notwithstanding  that  the  market  value  may  have  de- 
creased: the  tax  is  really  on  income,  not  capital  A  deduction 
is  allowable  (2)  for  sums  expended  for  actually  executed  repairs 
of  premises,  and  the  supply  or  repairs  or  alterations  of  imple- 
ments, utensils,  or  articles  respectively  occupied  or  employed 
for  the  pui'pose  of  the  concern,  on  a  yearly  average  based  on 
the  three  years  preceding  (w) ;  (3)  for  rent  or  value  of 
premises  used  for  the  purposes  of  the  concern  (this  being 
chargeable  separately  under  Schedule  A.)  ;  (4)  for  bad 
debts ;  and  (5)  for  actual  amount  of  loss  on  average  being 
adjusted  (6)  In  computing  the  profits  chargeable,  the 
cost  of  working  a  mine  may  be  deducted,  but  not  the  year's 
depreciation  of  all  the  pits  in  the  mine,  whenever  sunk  (o). 


(i)  Ryhope  Coal  Co.  v.  Foyer  (1881), 
7  Q.  B.  D.  485;  45  L.  T.  404. 

(.;■)  16  &  17  Vict.  c.  34,  s.  2. 

(k)  Cesena  Sulphur  Co.  v.  Nicholson 
(1876),  L.  R.  1  Ex.  D.  428  ;  45  L.  J. 
Ex.821;  35L.T.  275;  25W.  11.71. 

[1)  41  &  42  Vict.  c.  15,  s.  12  ; 
Cumrd  Co.  v.  Coulson,  [1899]  1  Q.  B. 


865. 

{m)  Caledonian  Ry.  v.  Income  Tax 
Commissioners  (1880),  8  Scotch  Sess. 
Cas.  4th  Ser.  96  ;  18  Sc.  L.  R.  85. 
Income  Tax  Act,  1842,  s.  100. 

(o)  Coltncss  Iron  Co.  v.  Black  (1881), 
6  App.  Cas.  315  ;  51  L.  J.  Q.  B.  626  ; 
45  L.  T.  145  :  29  W.  R.  717. 
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It  is  not  competent  to  deduct  anything  to  represent  the 
amount  of  capital  expended  in  making  bores  and  sinking  pits 
which  have  been  exhausted  by  the  year's  working  (j;). 

A  mine  owner  may,  in  some  cases,  be  entitled  to  an  allow-  Pit- sinking 
ance  in  respect  of  the  cost  of  sinldng  a  pit,  if  such  pit  is  ^^P®^^*^'^- 
exhausted  by  the  workings  of  the  year  in  which  it  was 
sunk  ( })) .  It  is  a  question  of  fact  in  each  case  whether 
expenditure  in  sinking  a  shaft  is  capital  expenditure  not  to 
be  deducted,  or  working  expenditure  to  be  deducted,  as  where 
the  minerals  lie  at  shallow  de^Dths,  and  the  shafts  are  short  in 
length  {q). 

Deductions  are  not  allow^ed  from  profits  derived  from  Deductions 
mines  or  trade,  in  respect  of  (1)  withdrawn  or  diminishing  or  allowed, 
exhausted  capital  (r),  e.g.,  depreciation  of  lease  beyond  actual 
annual  value  of  the  premises  occu^^ied  for  the  purposes  of  the 
concern  (-s) ,  or  on  account  of  the  mine  being  worked  out  {t)  ; 
nor  for  (2)  sums  employed  or  intended  to  be  employed  as 
capital  in  the  concern,  or  for  improvement  of  premises 
occupied  for  the  purposes  of  the  concern  ;  nor  for  (3)  interest 
nor  annuities ;  nor  for  (4)  sums  recoverable  under  insurance 
or  contract  of  indemnity ;  nor  for  (5)  rents  of  dwelling- 
houses  not  used  for  the  purposes  of  the  concern ;  nor  for  (6) 
family  expenses  («) ;  nor  for  (7)  expense  of  raising  capital  or 
placing  debentures  (r)  ;  nor  for  (8)  sums  necessary  to  replace 
capital  expended  in  sinking  pits  or  lost  by  depreciation  of 
buildings,  because  these  are  simply  expenditure  of  capital  ; 
nor  for  (9)  subscriptions  towards  the  funds  of  a  coal-owners' 
association,  nor  the  yearly  average  excess  of  contributions 
thereto  over  the  timounts  received  back  as  indemnities  against 
strikes  {x) ;  nor  for  (10)  sums  set  aside  annually  to  be  ex- 
pended in  future  years  for  restoring  plant  and  apparatus  {g)  ; 


( p)  Coltnesslron  Co.  v.  Blach,  above. 

{q)  Movant  v.  Wheal  GrenviUe 
Mining  Co.  (1894),  71  L.  T.  758. 

(r)  Income  Tax  Act,  1842,  s.  100 
(1)  (3). 

(s)  Gillatt  V.  CoJquhoun  (1885),  33 
W.  R.  261. 

{t)  Miller  v.  Farie  (1878),  6  Sc. 
Sess.  Cas.  4tli  Ser.  271. 

{u)  Act  of  1842,  s.  100. 

\v)  Texas  Co.  v.  Hotham  (1894),  63 
L.  J.  Q.  B.  496  ;  10  T.  L.  R.  337  ; 


10  R.  398. 

(?r)  Addle  v.  Inland  Revenue  (1875), 
2  Sc.  Sess.  Cas.  4th  Ser.  431  ;  12  Sc. 
L.  R.  284.  But  as  to  wear  and  tear 
of  machinery,  see  41  «&  42  Vict.  c. 
15,  s.  12,  ante,  p.  626. 

[x)  Rhymney  Iron  Co.  v.  Foicler, 
[1896]  2  Q.  B.  79  ;  65  L.  J.  Q.  B. 
624  ;  44  W.  R.  651. 

(?/)  Clayton  v.  Neic  castle-under - 
Lyme  Corporation  (1888),  2  Tax.  Cas. 
417. 
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Ded  actions 
under 

Schedule  A. 
for  rates,  &c. 
on  surface 
lands. 


Cost  book 
mines. 


Where  mines 
not  worked. 


Failing  and 
wholly  failed 


Separate 
assessment. 


nor  for  (11)  reimbursements  during  a  profitable  year  of 
royalties  overpaid  during  previous  five  years  when  no  profits 
made  (s) ;  nor  for  (12)  loss  not  connected  with  or  arising  out  of 
the  trade  or  concern  («). 

Deductions  can  be  claimed  from  the  annual  value  forming 
the  basis  of  assessments  of  lands  and  buildings,  for  land  tax 
unredeemed,  for  public  rates  for  draining,  fencing,  or  em- 
banking (b) ,  and  for  parochial  rates,  taxes,  assessments  and 
tithes,  if  payable  by  the  landlord  out  of  the  rent,  or  if  the 
occupier  be  the  owner  also(c). 

Where  the  tenant  is  under  covenant  or  agreement  to  pay 
landlord's  taxes,  rates,  or  assessments,  the  amount  paid  in  the 
year  preceding  assessment  is  to  be  added  to  the  rent  on  which 
the  duty  is  to  be  charged  (c) . 

A  "  cost  book  "  mine  is  taxable  similarly  to  other  mines, 
and  (unless  the  contrary  is  shown)  expenditure  in  sinking  a 
shaft  is  capital  expenditure  which  cannot  be  deducted  from 
the  year's  profits  {d). 

Notwithstanding  that  mines  may  be  let  and  that  minimum 
rent  is  payable  for  them,  yet,  if  the  occupier  has  not  worked 
them  during  the  year,  there  has  been  no  profit,  and  he  is  not 
entitled  to  deduct  tax  from  the  rent  paid :  he  is  not  taxable 
at  all  {e). 

If  on  account  of  the  decreasing  of  the  mine,  from  some 
unavoidable  cause,  the  average  of  five  years  will  not  give  a 
fair  and  just  estimate  of  the  annual  value,  the  Commissioners 
may,  on  proof,  take  the  preceding  year  as  the  basis.  If  the 
mine  from  some  unavoidable  cause  shall  have  wholly  failed, 
the  Commissioners  have  power,  on  proof,  to  discharge  the 
assessment  (/) . 

Mines  are  to  be  assessed  in  the  parish  where  situate  or 
where  the  produce  thereof  is  manufactured  (/). 

Where  a  mine  is  carried  on  by  a  company  of  adventurers 
the  tax  is  to  be  charged  on  the  company  jointly ;  but  any 


{z)  Broughton  Coal  Co.  v.  Kirlc- 
patricJc{\%U),  L.  R.  14  Q.  B.D.  491  ; 
54  L.  J.  Q.  B.  268  ;  33  W.  R.  278. 

(«)  Income  Tax  Act,  1842,  s.  100. 

\b)  Income  Tax  Act,  1842,  s.  60, 
No.  V. 

ic)  Ibid.  s.  63. 


{d)  Morant  v.  Wheal  Grenville 
Mining  Co.  (1894),  71  L.  T.  758. 

{e)  See  Taylor  v.  Evans  (1856),  1 
H.  &  N.  101  ;  25  L.  J.  Ex.  269. 

(/)  Income  Tax  Act,  1842,  s.  60, 
No.  IV.  (6). 
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adventurer  may  claim  to  be  assessed  separately,  in  order  to  set 
off  his  loss  in  one  concern  against  his  profits  in  another  {g) . 

Where  loss  in  trade  is  sustained,  it  is  competent  for  the  Eepayment 
taxpayer  to  give  notice  to  the  district  surveyor  of  taxes  ^stained! 
within  6  months,  and  if  the  loss  is  proved  to  the  satisfaction 
of  the  Commissioners,  they  can  adjust  the  tax,  and  repay  what 
has  been  overpaid  (h). 

Tenants  may  deduct  from  their  ne^'t  payment  of  rent,  or  Deducting 
other  annual  payment,  income  tax,  Schedule  A,  on  the  rent  ^g^^^^°"^ 
payable  by  them,  provided  the  tax  has  been  actually  paid  (i)  ; 
and  notwithstanding   that  the   landlord   himself  may  be 
exempt     .    If  not  deducted  from  the  next  payment  of  rent, 
it  cannot  be  subsequently  recovered  back  from  the  landlord  {I), 

Besides  the  tax  on  the  surface  and  fixed  or  minimum  rent,  and  royalties, 
the  tenant  can  deduct,  from  sums  payable  to  his  landlord,  the 
tax  on  all  rent  or  royalties  payable  to  the  landlord  for  brick- 
earth  or  other  minerals  taken  from  the  premises  {m). 

Purchase-money  for  a  mine  payable  by  yearly  instalments  Instalments 
is  not  liable  to  income  tax,  and  the  payer  cannot  deduct  tax  money?^^^^" 
from  the  instalments;  besides,  the  instalments,  not  being 
"  profits  and  gains  "  or  "  annual  payments  "  within  the  Act, 
are  not  taxable  to  the  income  tax  {n) . 


(6.)  Death  Duties. 

By  the  Finance  Act,  1894  (o),  estate  duty  is  payable  upon  Estate  duty, 
the  principal  value  of  all  property,  real  or  personal,  settled  or 
not  settled,  which  passes  on  the  death  of  every  person  dying 
after  1  Aug.  1894  (o).  The  principal  value  of  any  property 
is  to  be  estimated  to  be  the  price  which,  in  the  opinion  of  the 
Commissioners  of  Inland  Eevenue,  such  property  would  fetch 
if  sold  in  the  open  market  at  the  time  of  the  death  of  the 
deceased  {p). 


[g)  Income  Tax  Act,  1842,  s.  60,  [m)  Edmonds  v.  Eastwood  (1858),  2 

No.  III.  H.  &  N.  811 ;  27  L.  J.  Ex.  209  ;  6 

{h)  53  &  54  Vict.  c.  8,  s.  23.  W.  R.  331. 

(0  Income  Tax  Act,  1842,  ss.  60,  {>/)    Taylor   v.    Evans   (1856),  1 

102  ;  27  &  28  Vict.  c.  18,  s.  15.  H.  &  N.  101  ;  25  L.  J.  Ex.  269  ; 

{k)  Swatman  v.  Amllcr  (1854),  24  Folcr/  v.  Fletcher  (1859),  3  H.  &  N. 

L.  J.  Ex.  184  ;  8  Ex.  72.  779  ;  28  L.  J.  Ex.  100  ;  7  W.  R.  141. 

{I)  Cvmming  v.  Bedborough  (1846),  (o)  57  &  58  Vict.  c.  30,  s.  1. 

15  M.  &  W.  438.  {p)  Ibid.  s.  7  (5). 
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Succession  While  estate  duty  is  payable  on  the  principal  value  of 
duty.  mines,  whether  open  or  unopened,  at  the  death,  succession 

duty  (except  where  the  property  is  taken  by  lineal  issue  or  a 
lineal  ancestor  of  the  deceased)  is  separately  payable  in  respect 
of  mines  which  are  opened  (q)  at  the  death  (>•) ;  but  the  prin- 
cipal value  of  real  property  for  the  purpose  of  succession 
duty  is  ascertainable  in  the  same  manner  as  for  estate  duty  (s). 


(7.)  Export  Duty  on  Coal. 

on  coal  ^""^^  ^'iiiance  Act,  1901  {t),  it  is  enacted— 

"  (1.)  There  shall,  as  from  the  19th  April,  1901,  be  charged, 
levied,  and  paid  on  coal  exported  from  Grreat  Britain  or 
Ireland  a  duty  of  l.s.  per  ton,  but  a  rebate  of  the  duty  shall 
be  allowed  on  any  coal  the  value  of  which  free  on  board  is 
proved  to  the  satisfaction  of  the  Commissioners  of  Customs 
not  to  exceed  6s.  per  ton. 

^'  (2.)  The  Treasury  may,  if  they  think  fit,  in  any  case  remit 
the  duty  on  any  coal  exported  before  the  1st  January,  1902, 
in  pursuance  of  a  contract  made  before  the  19th  April,  1901. 

"  (3.)  Coal  may  be  shipped  on  any  ship,  duty  free,  in  like 
manner  as,  and  subject  to  terms  and  conditions  similar  to 
those  on  which,  stores  are  allowed  to  be  shipped  under  the 
Customs  Acts. 

"  (4.)  The  provisions  set  out  in  the  fourth  schedule  to  this 
Act,  and  the  modifications  of  the  Customs  Acts  set  out  in  the 
same  schedule,  shall  have  effect  with  respect  to  the  exporta- 
tion of  coal  and  the  duty  thereon. 

"  (5.)  For  the  purposes  of  this  Act  *  coal '  includes  culm, 
coke,  and  cinders. 

(6.)  In  any  case  where  the  person  paying  the  duty  shall  be 
the  tenant  of  the  mines  from  which  the  coal  shall  have  been 
produced,  subject  to  the  payment  of  a  rent  or  royalty,  varying 
with  the  selling  price  of  such  coal,  and  the  coal  shall  have 
been  sold  at  a  price  inclusive  of  the  duty,  then  the  amount  of 
such  duty  so  paid  shall  in  the  absence  of  any  agreement  to 
the  contrary,  be  deducted  in  ascertaining  the  amount  of  such 
selling  price  for  the  purpose  of  determining  the  amount  of 
the  said  rent  or  royalty." 

{q)  See  p.  24,  ante.  &  C.  362  ;  32  L.  J.  Ex.  230  ;  (1865), 

(r)  Succession  Duty  Act,  1853  (16  11  H.  L.  C.  257 ;  34  L.  J.  Ex.  98. 

&  17  Vict.  c.  51),  s.  26.  See  Finance  Act,  1894,  s.  18  (2). 
(s)  Att.-Gen.  v.  Sefton  (1863),  2  H.         {t)  1  Edw.  7,  c.  7,  s.  3. 
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The  fourth  schedule  referred  to  in  sect.  3  of  the  Finance 
Act,  1901,  besides  embracing  several  new  provisions  as  to  the 
exportation  of  coal,  incorporates  certain  provisions  of  the 
Customs  Consolidation  Act,  1876.  To  get  rid  of  the  con- 
fusion arising  from  printing  both  separately,  the  joint  effect 
of  the  two  statutes  is  here  set  forth,  the  portions  taken  from 
the  Act  of  1876  being  printed  in  smaller  type  : — 

"  1.  Coal  shall  not  be  shipped  for  exportation  from  Great  Entry  and 
Britain  or  Ireland,  or  carriage  coastwise,  unless  entry  and  ^^IH^^^ 
clearance  thereof  have  been  made,  before  shipment,  in  such 
manner  as  the  Commissioners  of  Customs  direct. 

"2.  The  Commissioners  of  Customs  may,  if  they  think  fit.  Security  for 

require  security  for  the  due  carriage  coastwise  of  coal,  similar  coastwise^of 

to  that  which  they  may  require  under  sect.  104  of  the  coal. 
Customs  Consolidation  Act,  1876,  [namely] 

"Before  any  ....  goods  ....  exportable  only  under  particular 
rules,  regulations,  or  restrictions,  shall  be  permitted  to  be  exported, 
the  exporter  or  his  agent  shall  deliver  to  the  collector  or  other  proper 
officer  a  bond  note  or  account  of  such  goods,  and  give  such  security  by 
bond  as  the  Commissioners  of  Customs  shall  require,  that  such  goods 
shall  be  duly  shipped  and  exported,  and  shall  be  landed  at  the  place 
for  which  they  are  entered  outwards,  within  such  time  as  the  Commis- 
sioners may  deem  reasonable,  or  be  otherwise  accounted  for  to  their 
satisfaction  ;  and  such  bond  note,  when  certified  by  the  proper  officer, 
shall  be  the  export  entry  for  the  goods  enumerated  therein,  provided 
that  any  person  desirous  of  exporting  any  such  goods  may,  at  his 
option,  but  subject  to  such  regulations  as  the  Commissioners  of  Cus- 
toms may  direct,  give  a  general  bond,  with  such  security,  in  such 
amount,  and  under  such  conditions  as  the  said  Commissioners  may 
require,  in  lieu  of  separate  bond  for  each  exportation,  first  delivering 
in  each  case  to  the  proper  officer  a  notice,  in  such  form  as  the  said 
Commissioners  shall  prescribe,  containing  an  account  of  the  particular 
goods  to  be  exported  by  him  under  such  general  bond  in  any  particular 
ship ;  but  no  such  notice,  if  it  relate  to  goods  other  than  spirits,  shall 
be  received  and  acted  upon  unless  there  be  attached  thereto  an  adhesive 
stamp  equal  in  amount  or  value  to  the  duty  which  would  be  payable 
under  any  Act  relating  to  stamp  duties  upon  a  separate  bond,  if  given 
for  the  exportation  of  the  goods  contained  in  such  notice. 


"  3.  If  any  person  ships  or  attempts  to  ship  coal  without 
complying  with,  or  in  contravention  of  the  foregoing  pro- 
visions in  this  schedule,  or  if  the  master  of  a  ship  commits 
an  offence  under  sect.  142  of  the  Customs  Consolidation  Act, 
1876  [namely]  : 

*'No  goods  shall  be  carried  in  any  coasting  ship,  except  such  as 
shall  be  laden  to  be  carried  coastwise  at  some  port  or  place  in  the 
United  Kingdom,  and  no  goods  shall  be  laden  on  board  any  ship  to  be 
carried  coastwise  until  all  goods  brought  in  such  ship  from  parts  beyond 
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the  seas  shall  have  been  unladen ;  and  if  any  goods  shall  be  taken  into 
or  pat  out  of  any  coasting  ship  at  sea  or  over  the  sea,  or  if  any  coasting 
ship  shall  touch  at  any  place  over  the  sea,  or  deviate  from  her  voyage, 
unless  forced  by  unavoidable  circumstunccs,  or  if  the  master  of  any 
coasting  ship  which  shall  have  touched  at  any  place  over  the  sea  shall 
not  declare  thn  same  in  writing  under  his  hand  to  the  collector  or  other 
proper  officer  at  the  port  in  the  United  Kingdom  where  such  ship  shall 
afterwards  first  arrive,  the  master  of  such  ship  shall  forfeit  the  sum  of 
100/.  (y), 

he  shall  he  liable  to  the  same  penalty  to  which  a  person  is 
liable  imder  sect.  185  of  the  Customs  Consolidation  Act, 
1876,  for  illegally  importing  goods,  the  importation  of  which 
is  prohibited  [namely]  : 

for  each  such  offence  forfeit  either  treble  the  value  of  the  goods, 
including  the  duty  payable  thereon,  or  100?.,  at  the  election  of  the 
Commissioners  of  Customs  ;  and  the  offender  may  either  be  detained  or 
proceeded  against  by  summons  (z). 

4.  The  exporter  or  shipper  of  any  coal  or  his  agent  shall, 
on  being  required  by  the  Commissioners  of  Customs,  produce 
all  bills  of  lading,  weight,  notes,  or  other  documents  relating 
to  the  coal,  and  if  he  fails  to  do  so,  shall  be  liable  to  a  penalty 
not  exceeding  201. 

5.  The  Treasury  may  if  they  think  fit  restrict  or  limit  the 
exportation  from  the  Isle  of  Man  of  any  coal  in  the  same 
manner  as  they  may  restrict  the  importation  into  the  Isle  of 
Man  of  any  foreign  goods  under  sect.  283  of  the  Customs 
Consolidation  Act,  1876  [namely]  : 

"  The  Commissioners  of  the  Treasury  shall  and  may  at  any  time,  if 
they  see  fit,  by  order  under  their  hands,  restrict  or  limit  the  [exporta- 
tion from]  the  Isle  of  Man  of  any  foreign  goods  to  such  quantities  per 
annum  and  in  such  manner  as  they  may  deem  necessary,  and  also 
determine  into  what  ports  in  the  Isle  of  Man  and  from  what  places 
such  goods  may  be  [exported]  "  (a). 

6.  In  the  event  of  the  coal  duty  being  paid  by  a  colliery 
proprietor  upon  coal  sold  by  him  free  on  board  to  a  pur- 
chaser, in  pursuance  of  a  contract  made  before  the  19th 
April,  1901,  the  seller  may,  in  the  absence  of  agreement  to 
the  contrary,  recover  as  an  addition  to  the  contract  price  of 
the  coal,  a  sum  equal  to  the  amount  of  duty  so  paid,  unless 
the  purchaser  shows  that  the  coal  has  been  applied  for  the 
purpose  of  fulfilling  a  contract  made  by  him  before  the  19th 
April,  1901,  for  the  sale  of  the  coal  at  a  specified  price. 

Modifications  i.  Sect.  30  of  the  Customs  Consolidation  Act,  1876  (which 
o    us  oms     relates  to  the  deposit  of  duty  in  case  of  dispute),  shall  apply 


Production 
of  bills  of 
lading-,  &c. 
to  Customs. 


Exportation 
from  Isle  of 
Man. 


Coal  sold 
''f.o.b." 
before  19th 
April,  1901. 


(3/)  39  &  40  Vict.  c.  36,  s.  142. 


(z)  Ibid.  8.  186. 


(a)  Ibid.  s.  283. 
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to  the  duty  on  coal,  with   the  substitution  of  *  coal '  for  Acts  as  to 
*  goods  admissible  for  home  consumption,'  of    ^  exporter '  ®f 
for  '  importer,'   and  of    '  exportation  '    for  '  importation  ' 
[namely]  : 

'*If  any  dispute  shall  arise  as  to  the  proper  rate  of  duty  payable  on 
any  [coal],  the  [exporter]  or  consignee,  or  his  agent,  shall  deposit  in  the 
hands  of  the  collector  of  the  Customs  at  the  port  of  [exportation]  the 
duty  demanded  by  such  collector,  which  shall  be  deemed  and  taken  to 
be  the  proper  duty  payable,  unless  an  action  or  suit  shall  be  com- 
menced by  the  [exporter]  within  three  months  after  such  deposit  in  one 
of  [iTis]  Majesty's  Courts  of  law  at  Westminster,  Dublin,  or  Edinburgh 
against  such  collector,  to  ascertain  whether  any  and  what  duty  is  pay- 
able on  such  goods  ;  and  on  payment  of  such  deposit,  and  on  the 
passing  of  a  proper  entry  for  such  goods  by  the  [exporter] ,  consignee,  or 
agent,  such  collector  shall  cause  delivery  thereof  (6). 


"ii.  Sects.  16,  100,  and  102  of  the  Customs  Consolidation  Shipping 
Act,  1876  (which  relate  to  the  shipping  and  water-carriage  of  ^^^-^^g^^j 
goods),  shall  apply  to  coals  in  the  same  manner  as  they  apply  coals?^^  ° 
to  drawback  goods  [namely]  : 


"  The  Commissioners  of  Customs  may  order  and  direct  in  what  ports 
or  places  in  the  United  Kingdom  goods  cleared  for  drawback  [coals] 
shall  be  carried  or  water-borne  to  be  put  on  board  any  ship  for  exporta- 
tion, and  goods  carried  or  water-borne  from  any  importing  ship  to,  or 
to  be  landed  at,  any  wharf,  quay,  or  other  place,  and  such  goods  shall 
be  so  carried  or  water-borne  only  by  persons  authorized  for  that  pur- 
pose by  licence  under  the  hands  of  the  Commissioners  of  Customs,  who 
may  revoke  any  such  orders  or  directions,  or  make  others  in  lieu 
thereof,  when  and  as  they  may  deem  expedient ;  and  may  grant  such 
licences  in  such  form  and  manner  and  to  such  persons  as  they  may 
deem  proper,  and  may  revoke  the  same  when  and  as  they  shall  think 
fit ;  and  before  granting  any  such  licence  may  require  such  security, 
by  bond  or  otherwise,  for  the  faithful  and  incorrupt  conduct  of  such 
person,  as  they  shall  deem  necessary  (c). 

"  No  person  shall  export  any  goods  entitled  to  drawback  on  exporta- 
tion [coals],  nor  shall  enter  any  such  goods  for  exportation  from  the 
United  Kingdom  to  parts  beyond  the  seas,  in  any  ship  of  less  burden 
than  forty  tons  [d). 

"  No  drawback  goods  [coals]  shall  be  shij^ped,  put  off,  or  water-borne  Eestrictions 
to  be  shipped  for  exportation  from  any  port  or  place  in  the  United  on  shipping. 
Kingdom  on  Sundays  or  public  holidays,  except  by  special  permission 
of  the  Commissioners  of  Customs,  nor  from  any  place  not  being  a 
legal  quay,  wharf,  or  other  place  duly  appointed  for  such  purpose,  nor 
without  the  presence  or  authority  of  the  proper  officer  of  Customs,  nor 
before  due  entry  outwards  of  such  ship  and  due  entry  of  such  goods, 
nor  before  due  clearance  thereof  for  shipment ;  and  any  such  goods 
shipped,  put  off,  or  water-borne  to  be  shipped  contrary  hereto  shall  be 
forfeited ;  and  it  shall  be  lawful  for  such  officers  to  open  and  examine 
all  goods  shipped  or  brought  for  shipment  at  any  place  in  the  United 
Kingdom,  and  the  opening  for  that  purpose  of  packages  containing 


{h)  39  &  40  Vict.  c.  36,  s.  30.       {c)  Ibid.  s.  16.       {d)  Ibid.  s.  100, 
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sucli  j^oods,  and  the  weighing,  repacking,  landing  (when  water-borne), 
and  the  shipping  thereof  shall  bo  done  by  or  at  the  expense  of  the 
exporter  (e). 

"  iii.  The  security  to  be  given  under  sect.  104  of  the  Cus- 
toms Consolidation  Act,  1876  (/),  on  the  exportation  of  coal 
shall  be  such  as  to  secure,  in  addition  to  the  matters  men- 
tioned in  that  section,  the  correctness  of  the  entry  of  the  coal 
for  export  and  the  amount  of  the  duty  payable. 

iv.  Sect.  148  of  the  Customs  Consolidation  Act,  1876 
(which  relates  to  the  entering  outwards  without  landing  of 
goods  carried  coastwise),  shall  apply  in  the  case  of  coal,  not- 
withstanding that  coal  is  liable  to  duty  [namely] : 

"If  the  master  of  any  ship  bringing  any  goods  not  liable  to  duty 
coastwise  from  one  port  of  the  United  Kingdom  to  another  shall  desire 
to  j)roceed  with  such  goods,  or  any  of  them,  to  parts  beyond  the  seas, 
he  may,  subject  to  such  regulations  as  the  Commissioners  of  Customs 
may  see  fit,  enter  such  ship  and  goods  outwards  for  the  intended  voyage 
without  first  landing  the  same  "(</). 

Bunker  coals,  or  coals  for  consumption  on  the  voyage  may 
be  shipped,  duty  free,  subject  to  the  following  regulation, 
namely : 

"The  master  of  every  ship  of  the  burden  of  40  tons  or  upwards, 
departing  from  any  port  in  the  United  Kingdom  upon  a  voyage  to 
parts  upon  the  seas  shall,  upon  due  authority  and  request  made  by 
him,  and  upon  such  terms  and  conditions  as  the  Commissioners  of 
Customs  may  direct,  receive  from  the  export  officer  an  order  for  the 
shipment  of  such  stores  as  may  be  required  and  allowed  by  the 
collector  or  other  proper  officer  for  the  use  of  such  ship,  with  reference 
to  the  number  of  the  crew  and  passengers  on  board,  and  the  probable 
duration  of  the  voyage  on  which  she  is  about  to  depart ;  .  .  .  and  the 
master  or  his  agent  shall  deliver  to  the  export  officer  the  stores  content, 
and  also  an  account  of  the  stores  so  shipped,  together  with  any  other 
stores  then  already  on  board,  and  the  latter,  when  signed  by  the 
export  officer,  and  countersigned  by  the  collector,  or  other  proper 
officer,  shall  be  the  victualling  bill ;  and  no  stores  shall  be  shipped  for 
the  use  of  any  ship,  nor  shall  any  articles  taken  on  board  any  ship  be 
deemed  to  be  stores,  except  such  as  shall  be  borne  upon  such  vic- 
tualling bill ;  and  if  any  such  stores  shall  be  re-landed  at  any  place  in 
the  United  Kingdom  (without  the  sanction  of  the  proper  officer  of 
customs)  the  same  shall  be  forfeited,  and  the  master  and  owner  of  the 
ship  shall  each  be  liable  to  a  penalty  of  treble  the  value  of  such  stores, 
or  100/.,  at  the  election  of  the  Commissioners  "  {h). 


(e)  39  &  40  Vict.  c.  36,  s.  102. 
(/)  See  p.  631,  ante. 


(g)  39  &  40  Vict.  c.  36,  s.  148. 
(A)  Ibid.  s.    126  ;   Finance  Act, 
1901,  s.  3  (3). 
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SEVERING  AND  TRADING. 


(1.)  Master  and  Servant. 

An  agreement  between   master  and  servant  must  be  in  When 

"writin* 
necessary. 


writing  if  the  engagement  extends  or  may  extend  beyond  one  '^^^^'^^ 


year  from  the  making  of  the  agreement  {a)  ;  and  this  enact- 
ment applies  notwithstanding  that  the  contract  may  be  pnt 
an  end  to  within  the  year  on  notice  being  given  {h)  ;  but  not 
if  the  contract  be  for  an  indefinite  period  (c) . 

The  agreement  can  be  proved  by  resohition  passed  by  the 
directors,  or  from  the  name  of  the  servant  appearing  in  a 
prospectus  {d). 

Extrinsic  evidence  is  admissible  to  explain  the  nature  of 
the  employment  stipulated  for,  or  the  ground  that  a  com- 
mercial traveller  is  to  go  over  (^),  or  the  prevailing  custom  as 
to  holidays  (/). 

It  has  been  held  that  a  custom  exists  in  Staffordshire,  where  Butty 
butty  colliers  leave  off  working  a  coal  mine  without  giving 
notice,  that  they  are  not  entitled  to  be  paid  for  gate-roading, 
air-heading,  or  coals  undergone  ;  but,  if  they  leave  after  giving 
notice  they  are  entitled  to  be  paid  for  these  things  by  the 
mine- owner ;  and  if  the  mine  is  not  worked,  they  are  not 
bound  to  wait  till  the  working  is  recommenced,  and  to  be 
then  paid  by  the  succeeding  butty  collier  (g) . 


(a)  Statute  of  Frauds,  29  Car.  2, 
c.  3,  8.  4  ;  Braceyirdle  v.  Heald  , 
1  B.  &  A.  722  ;  19  R.  R.  442  ;  Dollar 
V.  Farkington  (1901),  84  L.  T.  470. 

{b)  Dobson  V.  Collis  (1856),  1  H.  & 
N.  81  ;  25  L.  J.  Ex.  267  ;  4  W.  R. 
512. 

(c)  Souch  V.  Straivbridge  (1846),  2 
C.  B.  808. 

{d)  Broivning  v.  Great  Mining  Cen- 


tral Co.  (1860),  5  H.  &  N.  856  ;  29 
L.  J,  Ex.  399. 

(e)  Mumford  v.  Gething  (1860),  7 
C.  B.  N.  S.  305  ;  29  L.  J.  C.  P.  105 ; 
6  Jur.  N.  S.  428  ;  1  L.  T.  64  ;  8  W. 
R.  187. 

(/)  R.  V.  Stoke-upon- Trent  (1844), 
5  Q.  B.  303;  13  L.  J.  M.  C.  41. 

(y)  Bannister  v.  Bannister  (1841), 
9  Car.  &  P.  743. 
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An  agreement  for  service  and  for  specified  notice  to  be 
given  can  be  enforced  notwithstanding  that  there  be  illegal 
or  unenforceable  matter  in  it,  provided  that  the  bad  matter  can 
be  severed  from  the  good.  Generally,  the  stipulations  in  a 
contract  for  service  are  independent  of  each  other  (h). 

"Where  miners  are  employed  on  an  agreement  requiring 
14  days'  notice  to  terminate  it,  the  hour  of  descending  the 
pit  (though  not  stated  in  the  agreement)  being  in  fact,  say, 
11  a.m.,  it  is  not  competent  for  the  employer  to  alter  the  hour 
without  a  fresh  agreement  with  the  men  (i). 

In  the  absence  of  clear  agreement,  an  employer  is  not 
bound  to  find  work  for  his  servants ;  such  an  obligation  will 
not  be  inferred  from  an  agreement  with  colliers  under  which 
they  are  to  continue  servants  at  all  times  when  the  pit  shall 
be  off  work,  and  to  perform  a  full  day's  work  on  every 
working  day  (A).  But  it  will  be  implied  if  the  agreement 
provides  for  a  specified  notice  to  be  given,  by  each  side,  to 
terminate  the  employment  (/). 

Where  a  commercial  traveller  is  engaged  for  a  term  at  a 
fixed  salary  plus  a  stated  daily  alloAvance  for  travelling  ex- 
penses, and  his  employers  refuse  to  send  him  on  any  more 
journeys,  he  cannot  recover  from  them  any  damages  for 
injury  to  the  goodwill  of  his  trade  connection,  or  for  loss  of 
proportion  of  travelling  expenses  which  he  might  have  saved 
by  economy  («?). 

Inventions  made  by  a  servant  belong  to  him  {n)^  unless  he 
is  employed  for  the  express  purpose  of  inventing  (o). 

The  salary  of  a  permanent  secretary  can  be  attached,  it  not 
being  the  "  wages "  of  a  "  servant "  within  the  Wages 
Attachment  Abolition  Act,  1870  (p). 


(A)  Kearney  v.  Whitehaven  Colliery 
Co.,  [1893]  i"Q.  B.  D.  700  ;  62  L.  J. 
M.  C.  129  ;  68  L.  T.  690  ;  57  J.  P. 
645. 

(i)  Whitehaven  Colliery  Co.  v.  Mc- 
Court  (1893),  57  J.  P.  422. 

{k)  Williamson  v.  Taylor  {I8i3),  I). 
&  M.  389  ;  5  Q.  B.  175;  13  L.  J. 
Q.  B.  81. 

(l)  Whittle  V.  Frankland  (1862),  2 
B.  &  S.  49  ;  31  L.  J.  M.  C.  81  ;  8 
Jur.  N.  S.  382  ;  5  L.  T.  639, 


[m)  Laqericall  v.  Wilkinson  (1899), 
80  L.  T.  55. 

(w)  Bloxam  v.  Msee  (1826),  1  C.  & 
P.  558  ;  R.  &  M.  187 ;  6  B.  &  C. 
169  ;  9  D.  &  R.  215  ;  5  L.  J.  (O.  S.) 
K.  B.  104  ;  30  R.  R.  275. 

(o)  Allen  V.  Bauson  (1845),  1  C.  B. 
570. 

{p)  33  &  34  Vict.  c.  30  ;  Gordon  v. 
Jennings  (1882),  9  Q.  B.  D.  45  ;  51 
L.  J.  Q.  B.  417  ;  46  L.  T.  534  ;  30 
W.  R.  704  ;  46  J.  P.  519. 
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In  the  case  of  commercial  travellers  (q) ,  clerks  (r) ,  and  other  Notice  to 
superior  servants,  it  is  usual  to  give  three  calendar  months'  employment, 
notice  to  terminate  the  employment.  A  hiring  at  monthly 
or  weekly  wages  is  presumptively  a  hiring  by  the  month  or 
week  (s) .  "Where  a  hiring  is  indefinite  it  is,  in  the  absence  of 
usage  or  agreement  to  the  contrary,  terminable  by  a  reason- 
able notice  according  to  the  circumstances  (t) . 

If  a  receiver  and  manager  is  appointed  by  the  Court,  or  a  Winding-up 
resolution  is  passed  to  wind  up  the  company,  the  employment  ^  ^^^V^^J- 
of  the  company's  servants  is  thereby  terminated.  They  can 
prove  for  com^^ensation  for  breach  of  contract,  but  cannot 
recover  damages  as  for  wrongful  dismissal  {ii) .  A  winding-up 
discharges  the  company's  servants,  even  though  they  may  be 
afterwards  employed  in  analogous  duties  with  a  view  to 
reconstruction  {x) . 

A  servant  can  be  dismissed  without  notice,  if  he  does  any-  Dismissal 
thing  which  is  incompatible  with  the  faithful  performance  of 
his  duty ;  if  he  so  conducts  himself  that  what  he  does  is  or 
may  be  prejudicial  to  the  interests  of  his  master,  as,  for 
instance,  gambling  on  the  Stock  Exchange  for  differences  (?/) ; 
or  if  he  habitually  neglects  his  duties  (z)  ;  or  if  he  wilfully 
disobeys  a  lawful  order  of  his  master  (a)  ;  or  is  incompetent 
to  discharge  the  duties  for  which  he  was  hired,  or  which  he 
undertook  to  perform  {b)  ;  or  if  he  is  overtaken  with  per- 
manent illness  or  incapacity  (c) . 

A  master  is  justified  in  dismissing,  without  notice,  a  servant 
who  has  been  guilty  of  a  single  act  of  forgetfulness  if  it  cause 
damage  to  the  master,  or  to  his  property,  or  to  his  fellow- 


without 
notice. 


(?)  Metzner  v.  Bolton  (1854),  9  Exc. 
618  ;  2  C.  L.  R.  685  ;  23  L.  J.  Ex. 
130  ;  2  W.  R.  302. 

(r)  Fairman  v.  Oahford  (1860),  29 
L.  J.  Ex.459. 

{s)  Evam  v.  Roe  (1872),  L.  R.  7 
C.  P.  138. 

[t)  Lowe  V.  Walter  (1892),  Times, 
23  Feb. 

(ii)  Reid  V.  Explosives  Co.  (1887), 
19  Q.  B.  D.  264  ;  56  L.  J.  Q.  B. 
388  ;  57  L.  T.  439  ;  35  W.  R.  509. 

{x)  Re  Oriental  Bank  Corporation, 
MacDowairs  case  (1886),  32  Ch.  D. 
366  ;  55  L.  J.  Ch.  620  ;  54  L.  T. 
667  ;  34  W.  R.  529. 


(p)  Pearce  v.  Foster  (1886),  17  Q. 
B.  D.  536  ;  55  L.  J.  Q.  B.  306  ;  54 
L.  T.  664  ;  34  W.  R.  602  ;  51  J.  P. 
213. 

(~)  Arding  v.  Lomax  (1855),  10  Ex. 
734  ;  24  L.  J.  Ex.  80. 

{a)  Lillii  V.  Flwln  (1848),  11  Q.  B. 
742;  17  L.  J.  Q.  B.  132;  12  Jur. 
623  ;  Smith  v.  Thompson  (1849),  8  C. 
B.  44;  18  L.  J.  C.  P.  314. 

{h)  Harmcr  v.  Cornelius  (1858),  28 
L.  J.  C.  P.  85  ;  5  C.  B.  N.  S.  236  ; 
4  Jur.  N.  S.  1110  ;  6  W.  R.  749. 

{c)  See  Cuckson  v.  Stones  (1858),  28 
L.  J.  Q.  B.  24. 
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servants,  as  where  the  servant's  forgetfulness  caused  30/. 
damage  to  a  machine  worth  800/.  (d). 

If  a  good  cause  for  dismissal  exists,  it  is  not  essential  that 
it  should  he  known  to  the  master  at  the  time  {e)  ;  or  he  the 
cause  assigned  as  the  reason  for  dismissal  (,/) . 

If  a  servant  hreaks  his  contract  of  service,  or  so  conducts 
himself  that  the  master  is  justified  in  dismissing  him  without 
notice,  the  servant  cannot  recover  any  wages  for  the  portion 
of  time  since  the  last  periodical  payment  was  due  to  him  ;  hut 
he  can  recover  monthly  or  weekly  instalments  or  payments 
which  have  already  accrued  due  {g). 

If  a  servant  is  wrongfully  dismissed  he  can  recover 
damages  for  prohahle  loss  in  not  getting  another  service,  and 
is  not  restricted  hy  the  stipulated  notice  for  determining  the 
employment  {h). 

Nominal  damages  will  alone  he  recoverable  if  the  person 
hired  could  at  once  have  obtained  similar  employment  which 
a  reasonable  man  would  have  accepted,  as  where  a  new  firm, 
comprising  members  of  the  original  firm,  offer  to  continue  his 
employment  on  the  old  terms  (i). 

If  a  clerk  or  servant  be  afflicted  with  permanent  illness  or 
disability,  the  master  can  rescind  the  contract  of  service ;  but 
unless  there  be  a  clear  understanding  to  that  effect,  he  cannot 
do  so  for  merely  temporary  illness,  and  the  servant  can 
recover  his  wages  for  the  period  during  which  he  was  unable 
to  work  {k). 

If  the  arrangement  be  to  pay  the  servant  a  lump  sum  at 
the  end  of  a  stated  period  of  service,  and  he  dies  before  it  is 
completed,  his  representatives  cannot  recover  any  part  of 
it  (/)  ;  but  otherwise  as  to  periodical  payments,  where  they 
are  stipulated  for  and  have  actually  accrued  due  {m). 


{d)  Baster  v.  London  and  County 
Printing  Works,  [1899]  1  Q.  B.  901  ; 
68  L.  J.  Q.  B.  622  ;  80  L.  T.  757  ; 
47  W.  E.  639  ;  63  J.  P.  439. 

(e)  Cassons  v.  Skinner  (1843),  11 
M.  &  W.  161  ;  12  L.  J.  Ex.  347. 

(/)  Boston  Deep  Sea  Fishing  Co.y. 
Ansell  (1889),  39  Ch.  D.  339;  59 
L.  T.  345. 

{q)  Taylor  v.  Laird  (1856),  1  H.  & 
N.266;  25  L.  J.  Ex.  329. 


[h)  Maw  V.  Jones  (1890),  25  Q.  B.  D. 
107;  59  L.  J.  Q.  B.  542. 

(i)  Brace  v.  Calder,  [1895]  2  Q.  B. 
253  ;  64  L.  J.  Q.  B.  582  ;  72  L.  T. 
829  ;  59  J.  P.  693. 

(7.-)  Cuckson  v.  Stones  (1858\  28 
L.  J.  Q.  B.  24  ;  1  E.  &  El.  248  ;  5 
Jur.  N.  S.  337  ;  7  W.  R.  134. 

(0  Cutter  V.  Potvell  (1795),  6  T.  R. 
320. 

{m)  Stuhbs  V.  Eolyivell  By.  (1867), 
L.  R.  2  Ex.  311  ;  36  L.  J.  Ex.  166. 
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A  master  can  recover  damages  from  a  third  person  who  Procuring 
knowingly  procures  a  servant  to  break  a  binding  contract  for  workmen  to 
service,  whether  the  service  be  subsisting  at  the  time  or  not  (n) .  ^^^ak  con- 

He  who  wilfully  induces  another  to  do  an  unlawful  act  service, 
which  but  for  his  persuasion  would  or  might  never  have  been 
committed,  is  rightly  held  to  be  responsible  for  the  wrong 
which  he  procured  {o).  So  where  the  officials  of  a  trade  Boycotting, 
union  boycott  an  employer,  or  coerce  him  directly,  or  through 
his  customers  or  servants,  such  officials  are  liable  for  the 
damage  thereby  caused  to  him.  It  is  not  lawful  to  dictate  to 
an  employer  what  he  or  his  customers  or  servants  shall  do  or 
not  do  {p). 

But  an  action  does  not  lie  against  an  official  of  a  trade  Malice  inde- 

P       •      T  •  7  J}     7    I    7  •  7  pendently  of 

union  lor  8imphj  warning  an  employer  of  tvhat  his  icorkmen,  fuegal 
witJiout  the  persuasion  or  inflitence  of  the  trade  union  official,  conduct. 
have  themselves  determined  to  do  if  the  employer  does  not 
comply  with  the  workmen's  wishes  :  even  though  the  motive 
of  the  official  may  be  malicious  {q).  He  does  not  thereby 
infringe  any  right  of  the  employer,  or  procure  the  doing  of 
an  unlawful  act,  or  adopt  any  unlawful  means.  *'An  act 
otherwise  lawful,  although  harmful,  does  not  become  action- 
able by  being  done  maliciously,  in  the  sense  of  proceeding 
fi'om  a  bad  motive,  and  with  intent  to  annoy  or  harm 
another  "  (r). 

A  master  is  not  liable  for  the  acts  of  his  servant  done  out-  Master's 
side  the  scope  of  his  authority,  or  inconsistent  with  the  course  act^^or^ 
of  his  employment  {s) .    The  master's  liability  for  the  acts  or  defaults  of 
defaults  of  his  servant  is  limited  to  what  flows  from  something 
incident  to  the  servant's  employment,  or  where  the  servant  is 
acting  in  furtherance  of  his  master's  interest  (t)  ;  but,  where 
these  conditions  exist,  the  master  is  liable,  even  though  the 

{n)  Lumleij  v.  Gye  (1853),  2  El.  &  67  L.  J.  Q.  B.  119  ;  77  L.  T.  717; 

Bl.  216;    22  L.  J.  Q.  B.  463;    1  46  W.  R.  258. 

W.  R.  432  ;  17  Jur.  827 ;  Boicen  v.  (r)  Per  Lord  Lindley  in  Quinn  y. 

Ball  (1881),  L.  R.  6  Q.  B.  D.  333  ;  Leathern,  above. 

50  L.  J.  Q.  B.  305.  (.s)  BarwicJc  v.  English  Joint  Stock 

(o)  Per  Lord  Watson  in  Allen  v.  ^^^^^  (1867),  L.  R.  2  Ex.  259  ;  36 

i^'M,  ri898l  A.  C.  p.  107.  J.  Ex.  147;    Coleman  v.  Riches 

(1855),  16  C.  B.  104;  3  C.  L.  R. 


(p)    Quinn    V.    Leathern,    [1901]      A'r^^ ,  t    t         -d  '  ->  o -     i  t 
a.  C.  495;  70  L.  J-.  P.  C.  76;  85  ^  ^^'^  ^   1  Jur. 

L.  T.  289;  50  W.  R.  139. 


N.  S.  596  ;  3  W.  R.  453. 

it)  Limpus  Y.  London  General  Om- 
{q)  Allen  v.  Flood,  [1898]  A.  0.  1 ;     nibus  Co.  (1862),  32  L.  J.  Ex.  34. 
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servant  may  be  acting  contrary  to  express  orders.  Thus,  a  coal 
merchant  is  liable  for  injury  caused  to  a  foot  passenger  by  a 
coal- shoot  being  negligently  left  open  by  the  merchant's 
carter  (n).  So,  where  workmen  infringe  a  patent,  even 
though  they  may  have  been  told  not  to  do  so  (^). 
Character.  A  master  is  not  bound  to  give  a  servant  a  character,  and 
answers  given  to  enquiries  made  of  a  master,  or  corrections  of 
such  answers,  are  privileged  (y) .  G-enerally  speaking,  the 
master  is  not  liable  where  a  criminal  or  statutory  offence, 
such  as  allowing  black  smoke  to  be  emitted,  is  committed  by 
his  servant  without  the  employer's  knowledge  (s),  but 
he  is  liable  if  he  gives  authority  for  it  (a).  He  is  liable 
if  the  servant  is  merely  the  innocent  agent,  and  the  master 
himself  is  the  person  really  accountable  for  the  felonious 
act  (h). 

An  agent  or  servant  who  is  allowed  to  occupy  premises 
belonging  to  his  employers,  for  the  more  convenient  perform- 
ance of  his  duties,  does  not  acquire  any  estate  therein,  and  in 
the  absence  of  agreement,  is  not  entitled  to  notice  to  quit  like 
an  ordinary  tenant  (c). 

Where  colliers  reside  in  cottages  belonging  to  their  em- 
ployers, paying  no  rent,  and  the  rates  being  paid  by  the 
employers,  the  colliers  are  nevertheless  entitled  to  have  their 
names  entered  in  the  poor  rate  book  as  occupiers,  so  as  to 
give  them  voting  powers.  The  reason  is  that  the  occupation 
is  by  way  of  part  payment  of  wages,  and  not  as  ancillary  to, 
or  for  the  purpose  of,  performing  their  services  as  in  the  case 
of  caretakers  (d). 

Embezzle-  In  order  to  establish  a  charge  of  embezzlement  it  is 
ment  by  clerk  j^ecessary  to  show  that  the  relationship  of  master  and  clerk 

or  servant.  ,  ,    .  ^ 

or  servant  existed  (e).  This  is  not  the  case  where  a  man  is 
employed  on  commission  to  solicit  orders  and  collect  the 


Servants 

occupying 

houses. 


(u)  WMteley  v.  Pepper  (1877),  2 
Q.  B.  D.  276  ;  46  L.  J.  Q.  B.  436  ; 
36  L.  T.  588;  25  W.  R.  607. 

{x)  Beits  V.  De  Vitre  (1868),  L.  R. 
3  Ch.  429  ;  37  L.  J.  Ch.  325  ;  18 
L.  T.  165  ;  16  W.  R.  529. 

(?/)  Gardener  v.  Slade  (1849),  18 
L.  J.  Q.  B.  334. 

(z)  Chishohn  v.  BouUon  (1889),  22 
Q.  B.  D.  736;  60  L.  T.  966. 


{a)  But  see  R.  v.  Medletj  (1834), 
6  C.  &  P.  292. 

{h)  R.  V.  Bleasdale  (1848),  2  C.  & 
K.  765  (stealing  coal). 

(f)  White  V.  Bayley  (1861),  10 
C.  B.  N.  S.  227  ;  30  L.  J.  C.  P. 
253  ;  7  Jur.  N.  S.  948. 

{d)  Smith  V.  Sey  hill  Overseers  {IS7  5) , 
44  L.  J.  M.  C.  114. 

{e)  24  &  25  Vict.  c.  96,  s.  68. 


Master  and  Servant. 


641 


moneys,  but  is  not  bound  to  give  his  wbole  time  or  to  go 
wherever  the  employer  sends  him — he  is  merely  an  agent  (/) . 
Although  the  man  may  have  agreed  not  to  work  for  any 
other  persons,  yet  payment  by  commission  is  generally  taken 
as  an  indication  that  he  is  not  under  the  control  of,  and 
bound  to  obey,  his  master  ;  and  therefore  he  is  not  a  clerk  or 
servant  within  the  statute  {g). 

A  man  employed  to  carry  out  coals  and  sell  them,  being 
allowed  a  portion  of  the  profits  for  his  remuneration,  is  a 
servant,  liable  to  punishment  for  embezzlement  {h).  So  is  a 
cashier,  or  other  employe,  who  has  a  fixed  percentage  of 
profits  in  addition  to  his  salary  (^). 

Where  a  clerk  or  salesman  is  paid  by  commission,  it  is  Practical  hint, 
prudent  for  the  master  to  pay  it,  instead  of  the  salesman's 
deducting  it  from  moneys  in  hand.    This  will  tend  to  pre- 
clude him  from  asserting  that  he  is  an  agent  and  not  a 
servant. 

An  agreement  for  the  hire  of  any  clerk  or  manager  is  liable  Stamp, 
to  Qd.  duty,  if  under  hand.   The  agreement  may  be  expressed 
to  be  under  the  hand  of  a  director,  or  the  hands  of  two 
directors,  on  behalf  of  the  company. 

The  Employers  and  "Workmen  Act,  1875  applies  to  Employers 
any  person  who,  being  a  labourer,  artificer,  handicraftsman,  ActTsTa!^^^ 
miner,  or  otherwise  engaged  in  manual  laboiu*,  whether  under 
or  above  21  years  of  age,  has  entered  into,  or  works  under,  a 
contract  with  an  employer,  express  or  implied,  oral  or  in 
writing,  being  a  contract  of  service  {k)  or  a  contract  personally 
to  execute  any  work  or  labour. 

The  Act  empowers  a  County  Court  to  order  payment  of 
money,  allow  set-ofF,  and  rescind  contracts,  and  gives  juris- 
diction to  justices  to  settle  disputes  where  the  amount  claimed 
or  ordered  to  be  paid  does  not  exceed  10/.  The  time  for 
bringing  a  complaint  before  the  Court  is  not  limited  to  six 


(/)  Reg.  V.  Boioers  (1866),  L.  R.  1 
C.  C.  41  ;  35  L.  J.  M.  C.  206. 

{g)  It.  V.  Negus  (1873),  42  L.  J. 
M.  C.  62 ;  L.  R.  2  C.  C.  34. 

(A)  R.  V.  Hartley  (1825),  Russ.  & 
Ry.  139. 

(i)  R.  V.  Macdonald  (IS62),  31  L.  J. 
M.  C.  67. 


(J)  38  &  39  Vict.  c.  90.  Also  see 
rules  made  by  Lord  Chancellor,  July 
16,  1886. 

(/c)  Grainger  v.  Aynsley,  Bromley  v. 
Tarns  (1881),  L.  R.  6  Q.  B.  D.  182  ; 
50  L.  J.  Q.  B.  51  ;  43  L.  T.  608  ;  29 
W.  R.  242  ;  45  J.  P.  142. 


C. 


642 


Severing  and  Trading. 


montlis  from  the  time  when  it  arose  (l).  A  second  action 
cannot  be  brought  for  damages  (beyond  £10  recovered  in  the 
first  action)  arising  from  a  continuing  breach  (m) . 

The  test  of  whether  a  person  is  "  engaged  in  manual 
labour"  is  whether  such  labour  is  his  real  and  substantial 
employment,  or  whether  it  is  incidental  and  accessory  to  such 
employment  {n). 

A  miner  is  liable  for  damages  for  absenting  himself  from 
service  if  he  refuses  to  go  down  the  pit  in  the  cage  along  with 
a  non-unionist.  The  employer  is  not  bound  to  provide  a 
separate  cage,  or  to  send  down  the  cage  a  second  time,  after  a 
man  refuses  to  go  down  in  the  one  in  which  he  ought  to  have 
gone  down.  The  employer  can  recover  substantial  damages  ; 
and  the  men  cannot  recover  damages  from  the  masters  for 
wrongfully  refusing  to  allow  them  to  follow  their  lawful 
employment  (o). 

Mere  continuation  of  service  and  payment  of  wages  after  a 
breach  of  contract  does  not  preclude  the  master  from  recover- 
ing damages  for  the  breach  {p). 
Accidents  to  Employers'  liability  for  personal  injury  suffered  by  their 
Workmen.  workmen  in  the  course  of  the  employment  is  based  on  the 
common  law  of  England,  and  the  Employers'  Liability  Act, 
1880  ((/),  the  Workmen's  Compensation  Act,  1897  (r)  (which 
expressly  applies  to  mines) ,  and  the  Workmen's  Compensation 
Act,  1900  (s)  (which  as  from  1st  July,  1901,  applies  to  agri- 
culture) . 

The  subject  is  very  complex,  and  the  Couiis  are  still 
engaged  in  settling  many  difficult  points  of  construction 
arising  on  the  Acts  in  question.  For  this  reason,  and  also 
because  most  mine-owners  are  insured  against  liability,  it 
has  been  thought  best  not  to  swell  the  size  of  this  book  by 
attempting  to  treat  of  matters  on  which  employers  are  either 


(l)  Charles  v.  Flymouth  Waterworks 
Co.  (1891),  60  L.  J.  M.  C.  20  ;  64 
L.  T.  466  ;  39  W.  R.  122 ;  55  J.  P. 
469. 

(w)  James  v.  Evans,  [1897]  2  Q.  B. 
180  ;  61  J.  P.  631. 

{n)  Bound  v.  Lawrence,  [1892]  1  Q. 
B.  226  ;  61  L.  J.  M.  C.  21 ;  65  L.  T. 
844  ;  40  W.  R.  1 ;  56  J.  P.  118. 

(o)  Bowes  V.  Press,  [1894]  1  Q.  B. 


202  ;  63  L.  J.  Q.  B.  165  ;  70  L.  T. 
116  ;  42  W.  R.  340  ;  58  J.  P.  280  ; 
9  R.  302  ;  and  see  Smart  v.  Fessol 
(1874),  30  L.  T.  632. 

{p)  TFynnstay  Collieries  v.  Edwards 
(1898),  79  L.  T.  378  ;  62  J.  P.  823. 

{q)  43  &  44  Vict.  c.  42. 

\r)  60  &  61  Vict.  c.  37. 

(s)  63  &  64  Vict.  c.  22. 
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relieved  from  personally  dealing  or  on  which  they  will  do 
well  to  seek  the  assistance  of  those  skilled  in  this  thorny 
branch  of  law. 

(2.)  Truck  Acts. 

The  Truck  Acts,  1831  (t),  1887  (u),  and  1896  {x),  apply  to  The  Truck 
miners  and  all  other  artificers  and  workmen  (other  than  ^^^homtliey 
domestic  or  menial  servants)  engaged  in  manual  labour  (;?/),  extend, 
under  a  contract  of  service  personally  to  execute  any  work  or 
lahoui'  (z) . 

A  contract  to  get  minerals  worked  or  laden,  there  being  no 
agreement  that  the  person  contracting  shall  do  the  work  by 
himself  personally,  is  not  within  the  Truck  Acts,  even  though 
the  contractor  may  occasionally  assist  in  the  work  (a) . 
Hence,  "butty  colliers,"  who,  while  they  work  themselves,  "^y^^^,, 

,         ,  ,  ,      .  colliers." 

mostly  employ  other  men  to  get  coal  at  an  agreed  price,  are 
not  "  workmen  "  within  the  Acts  (b).  But  where  the  contract 
is  that  the  butty  colliers  shall  work  personally,  others  being 
employed  under  them  to  increase  the  quantity,  they  are  work- 
men within  the  Act  (c) .  So,  where  the  workman's  personal 
skill  and  labour  are  of  the  essence  of  the  contract,  although 
he  may  possibly  do  part  of  the  work  at  home,  or  may  some- 
times work  for  other  employers  also  {d). 

Excepting  as  stated  under  head  5  below,  (1)  it  is  illegal  J^J  t^^^g  f°Q^ 
to  give  (not  as  means  of  labour,  but  as  part  remuneration  for  &c?; 
it)  any  food,  goods  or  physical  articles  for  the  enjoyment  of 
the  workmen  (e) .    (2)  It  is  illegal  to  give,  as  part  remunera-  to  give  work- 
tion  of  labour,  any  tools  which  the  workman  is  to  keep  and  keep ; 
use  generally  as  his  own,  as  distinguished  from  tools  for 
the  particular  job  (/).      (3)   It  is  illegal  to  make  any 


(0  1  &  2  Will.  4,  c.  37.  &  Bl.  584  ;  25  L.  J.  Q.  B.  371  ;  2 

(m)  50  &  51  Vict.  c.  46.  Jur.  N.  S.  1187  ;  4  W.  R.  600. 

(x)  59  &  60  Vict.  c.  44.  {d)  Fillar  v.  Lhjnvi  Coal  ami  Iron 

{y)  Jachson    v.   Hill    (1884).    13  Co.  (1869),  L.  R.  4  C.  P.  752  ;  38 

Q.   B.   D.    618    (inventor    is    not  L.  J.  C.  P.  294  ;  20  L.  T.  923  ;  17 

"  workman  ").  W.  R.  1123. 

(z)  Truck  Act,  1887,  s.  2.  {c)  Act  of  1831,  s.  6  ;  Act  of  1887, 

(ff)  Sharman  v.  Sanders  (1853),  13  ss.  5,  6,  10  ;    Act  of  1896,  s.  3 ; 

C.  B.  N.  S.  166  ;  22  L.  J.  C.  P.  86  ;  Gotcld  v.  Hayncs  (1889),  59  L.  J. 

3  Car.  &  K.  298;  17  Jur.  N.  S.  765;  M.  C.  9  ;   6fL.  T.  732;   54  J.  P. 

1  W.  R.  152.  405. 

{h)  Sleeman  v.  Barrett  (1864),  2  H.  (/)  Act  of  1831,  s.  6  ;   Act  of 

&  C.  934 ;  33  L.  J.  Ex.  153.  1887,  ss.  5,  6,  8,  10  ;  Act  of  1896, 

(c)  Bowers  v.  Lovekin  (1856),  6  El.  s.  3. 
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Tools,  &c. 


contract  as  to  how  a  workman  shall  lay  out  or  expend 
his  wages,  or  to  pay  the  entire  "  wages  "  otherwise  than 
in  coin  only  {g) .  (4)  It  is  illegal  to  charge  poundage, 
discount,  or  interest  on  "  subs,"  or  payments  in  advance 
of  wages  (/^).  (5)  But  it  is  not  illegal  for  the  employer 
to  supply  or  contract  to  supply  to  the  workman  any  medi- 
cine or  medical  attendance,  or  fuel,  or  any  materials, 
tools,  or  implements  to  be  by  the  workman  employed  in 
mining,  or  provender  for  a  horse  or  other  beast  of  burden 
employed  by  the  workman  in  his  occupation,  or  to  deduct  or 
charge  for  rent  or  occupation  of  a  house,  or  for  dressed  victuals 
consumed  on  the  employer's  premises  (?),  or  to  advance  money 
for  contributions  to  friendly  societies  or  savings  banks,  or  for 
relief  in  sickness,  or  for  education  of  children  of  the  work- 
man (j).    Wages  cannot  be  paid  in  scrip  or  shares  (k). 

Deductions  for  medicine,  medical  attendance,  tools,  and 
education  are  to  be  audited  once  a  year  (/). 

It  is  not  illegal  for  a  workman  to  buy  goods  from  his 
employer,  but,  unless  he  pays  cash  for  them,  the  employer 
cannot  deduct  the  price  from  wages,  or  maintain  any  action 
for  the  goods  (m) . 

It  is  legal  to  pay  for  labour  by  paying  in  money  subscrip- 
tions due  from  a  workman,  or  generally  to  pay  any  money  at 
a  workman's  request  to  his  wife,  or  to  any  other  person 
whether  a  creditor  or  otherwise ;  and  where  a  man  has 
acquiesced  in  a  money  payment  made  on  his  account,  whether 
or  not  the  same  be  in  violation  of  the  Truck  Acts,  he  cannot 
recover  the  money 

It  is  legal  to  lend  or  give  or  sell  to  the  workman  the  tools 
or  machinery  or  materials  for  his  work,  and  to  supply  him 
with  standing-room,  light,  and  warmth  while  doing  it,  so 
long  as  such  deductions  are  only  made  from  the  money 
price  "  to  be  paid  him,  and  not  from  the  true  economic  wage 


iff)  Act  of  1831,  ss.  1,  2,  3;  Act 
of  1887,  ss.  6,  10. 

(h)  Act  of  1887,  s.  3. 

(i)  Act  of  1831,  8.  23  ;  and  see 
Truck  Act,  1887,  s.  8. 

{J)  Act  of  1831,  8.  24. 
(k)  Glasgow  Y.  Independent  Ftg.  Co., 
[1901]  2  Jr.  R.  278. 

{I)  Truck  Act,  1887,  s.  9. 


(m)  Act  of  1831,  ss.  3,  6  ;  Act  of 
1887,  ss.  5,  6. 

{n)  Lamb  v.  N.  i??/.,  [1891]  2 
Q.  B.  281  ;  60  L.  J.  Q.  B.  489  ;  65 
L.  T.  225  ;  39  W.  R.  475  ;  56  J.  P. 
22  ;  Hewlett  v.  Allen,  [1894]  A.  C. 
383  ;  63  L.  J.  Q.  B.  608  ;  71  L.  T. 
94 ;  42  W.  R.  670  ;  58  J.  P.  700  ;  6 
R.  175. 
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whicli  constitutes  the  real  reward  wliicli  he  enjoys  for  his 
work  (o) ;  but  the  sum  to  be  paid  or  deducted  for  the  above 
things,  or  others  done  or  provided  by  the  employer  in  relation 
to  the  work  or  labour  of  the  workman,  must  not  exceed  the 
actual  or  estimated  cost  of  the  materials  or  tools  supplied,  or 
a  fair  and  reasonable  charge  for  other  things  having  regard 
to  all  the  circumstances  of  the  case  {p). 

It  is  legal,  by  agreement,  to  deduct  from  a  workman's  pay  Fines, 
any  sums  of  money  in  respect  of  bad  {q)  or  spoiled  work, 
whether  such  sums  do  or  do  not  represent  the  loss  caused 
thereby  to  the  employer  (/•)  ;  also  fines  for  absence,  lateness, 
and  misconduct ;  but  women  and  children  can  only  be  fined 
for  absence  or  leaving  work  to  the  extent  that  the  employer 
sustains  damage  thereby  (s). 

The  deduction  for  bad  or  negligent  work,  or  injury  to  the 
employer's  property,  must  not  exceed  the  actual  or  estimated 
damage  or  loss  occasioned  to  the  employer  (t). 

The  fine  must  be  in  respect  of  some  act  or  omission  which 
causes  or  is  likely  to  cause  damage  or  loss  to  the  employer  or 
ioterruption  or  hindrance  to  his  business  ;  and  the  deduc- 
tion or  fine  must  be  fair  and  reasonable  having  regard  to  all 
the  circumstances  of  the  case  it) . 

It  is  sufficient  to  have  a  written  or  printed  rule  providing  Good  order 
that  ''all workers  shall  observe  good  order  and  decorum  while  and  decorum, 
on  the  premises,"  and  imposing  a  fine  for  infringement ;  even 
though  the  particular  act  or  omission  amounting  to  a  breach 
of  order  or  decorum  be  not  specified  {u) . 

Deductions  or  payments  cannot  be  made  or  received  for  Deductions  to 
fines,  bad  work,  injury  to  property  or  tools  and  other  things 
supplied  or  provided,  unless  the  terms  of  the  contract  are 
contained  in  a  notice,  kept  constantly  affixed  at  such  place  or 
places  open  to  the  workman,  and  in  such  position  that  it  may 
be  easily  seen,  read,  and  copied  by  any  person  whom  it 

(o)  Archer  v.  James  (1  Feb.  1862),  1896,  s.  8. 
31  L.  J.  Q.  B.  153  ;  2  B.  &  S.  61  ;  6         (r)  Redgrave  v.   Eellij  (16  May, 

L.  T.  167  ;  10  W.  R.  489  ;  Truck  1889),  37  W.  R.  543 ;  54  J.  P.  70. 
Act,  1896,  s.  3  (1)  (b).  (s)  Employers  and  Workmen  Act, 

ip)  Hufjhes  V.   Bonella  (17  Jan.  1875  (38  &  39  Vict.  c.  90),  s.  11. 
1894),  10  Times  L.  R.  197.  {t)  Truck  Act,  1896,s.  1  (1)  (c),  (d) ; 

(^7)  Deductions  for  dirt,  &c.  pro-  s.  2  (1)  (b),  (c). 
hibited  by  the  Coal  Mines  Regulation         {ii)  Squire  v.  Bayer,  [1901]  2  K.  B. 

Act,  1887,  p.  493,  cannot  be  deducted  299  ;  70  L.  J.  K.  B.  705  ;  85  L.  T. 

under  the  Truck  Acts :  Truck  Act,  247. 
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affects,  or  the  contract  is  in  writing  signed  by  the  work- 
man (x) . 

The  contract  must  also  specify  the  acts  or  omissions  in 
respect  of  which  the  fine  may  be  imposed  and  the  amount  of 
the  fine  or  the  particulars  from  which  that  amount  may  be 
ascertained.  The  deduction  or  payment  must  be  made  in 
pursuance  of,  and  in  accordance  with,  such  a  contract  as  afore- 
said, and  particulars  in  writing  showing  the  acts  or  omissions 
or  things  in  respect  of  which  the  fine  is  imposed,  or  deduction 
or  payment  is  made,  and  the  amount  thereof,  are  supplied  to 
the  workman  on  each  occasion  when  a  deduction  or  payment 
is  made  {.r) .  It  is  enough  if  these  particulars  are  supplied  with 
summons  for  damages  issued  under  the  Employers  and  Work- 
men Act,  1875  (y). 

The  agreement  for  deductions  permitted  by  the  Truck  Acts 
must  be  in  writing,  signed  by  the  workman  (s)  ;  and  such 
agreement,  as  also  that  for  sharpening  or  repairing  tools  {a), 
must  be  an  absolute  contract  to  this  effect,  and  must  not 
form  part  of  the  contract  of  hiring  (b) .  It  should  be  printed 
and  signed  in  a  book  or  form  separate  and  distinct  from  the 
agreement  for  service. 

Deductions  can  only  be  recovered  by  the  workman  within 
six  months,  and  only  for  any  excess  above  what  he  has 
consented  to,  or  acquiesced  in,  being  deducted  (c) . 

The  Inspector  of  Factories  or  of  Mines  is  at  liberty  to  see 
and  take  a  copy  of  the  contract,  and  the  employer  must  give 
a  copy  of  it,  or  of  the  notice  containing  its  terms,  to  the 
workman,  at  the  time  of  making  the  contract,  and  at  any 
time  when  required  (d). 

Except  so  far  as  it  is  legal  for  an  employer  to  make 
deductions,  or  so  far  as  the  workman  has  waived  his  right  to 
sue  (e) ,  the  workman  can  recover  wages  not  paid  in  current 
coin  (/)  ;  and  the  employer  who  infringes  the  Truck  Acts, 


(x)  Truck  Act,  1896  (59  &  60  Vict, 
c.  44),  ss.  1,  2,  3. 

{y)  Buxton  Lime  Firms  Co.,  Limited 
V.  Howe  (2  April,  1900),  2  Q.  B.  232. 

(z)  Truck  Act,  1831,  s.  23;  Pillar 
V.  Llynvi  Goal  Co.  (17  June,  1869), 
L.  R.  4  C.  P.  752. 

{a)  Truck  Act,  1887,  s.  8. 


{b)  Cutis  V.  TTard  (4  Feb.  1867), 
L.  R.  2  Q.  B.  357  ;  36  L.  J.  Q.  B. 
161  ;  15  L.  T.  614  ;  15  W.  R.  445. 

(6')  Truck  Act,  1896,  s.  5. 
[d)  Ibid.  s.  6. 

\e)  Hewlett  v.  Allen,  [1894]  A.  C. 
383  ;  63  L,  J.  Q.  B.  608. 
(/)  Truck  Act,  1831,  s.  4. 
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besides  being  deprived  of  civil  remedies,  is  liable  to  ascending 
penalties  (g),  unless  he  proves  that  his  agent  or  some  other 
person  is  actually  liable  {h). 

The  Inspector  of  Mines  is  to  enforce  the  Acts  as  regards 
mines,  and  no  person  engaged  in  the  same  trade  or  occupation 
is  to  adjudicate  {i). 

The  civil  and  criminal  remedies  are  cumulative;  and  if 
payment  of  wages  has  been  made  in  goods,  subsequent  pay- 
ment in  cash  will  not  purge  the  offence  (k) . 

A  Court  of  summary  jurisdiction  under  the  Employers  and 
Workmen  Act,  1875,  can  determine,  and  should  not  decline 
to  hear,  a  dispute  under  that  Act,  notwithstanding  that  the 
Truck  Act,  1896,  may  apply  to  the  contract  of  service,  and 
that  the  employer  may,  from  wages  due,  have  deducted  the 
fine  or  penalty  incurred  (l) . 


(3.)  Trade  Unions  and  Trade  Disputes. 

Trade  unions  for  regulating  the  relations  between  workmen  Trade  unions, 
and  masters,  or  workmen  and  workmen,  or  masters  and 
masters,  or  imposing  restrictive  conditions  on  the  conduct  of 
trade,  are  now  legal  for  certain  purposes,  such  as  to  sue  or  be 
sued  and  to  hold  property  (m) ;  but  the  Trade  Union  Acts, 
1871  and  1876,  do  not  make  contracts  of  members  of  such 
unions  legal  among  themselves  and  capable  of  being  enforced 
by  law  (n) . 

The  Acts  provide  that  nothing  therein  shall  enable  any 
Court  to  entertain  any  legal  proceeding  instituted  with  the 
object  of  directly  enforcing  or  recovering  damages  for  the 
breach  of  any  agreement  (o) ,  (1)  between  members  of  a 
trade  union  as  such  concerning  the  conditions  on  which  any 


{ff)  Truck  Act,  1831,  s.  9;  Asher- 
smith  V.  I>mr2/(1858),  28 L.  J.M. C.  5. 

(A)  Truck  Act,  1887,  s.  12. 

(i)  Ibid.  8S.  13,  15. 

{k)  JFilson  Y.  CooJcson  (12  Feb. 
1863),  32  L.  J.  G.  P.  177. 

{I)  Buxton  Lime  Firms  Co.,  Limited 
V.  Hoive  (2  April,  1900),  2  Q.  B.  232  ; 
69  L.  J.  Q.  B.  498  ;  82  L.  T.  422  ; 
48  W.  R.  472  ;  64  J.  P.  503. 

{m)  Trade  Union  Act,  1871  (34  & 


35  Vict.  c.  31) ;  Trade  Union  Act, 
1876  (39  &  40  Vict.  c.  22). 

(«)  Rigby  v.  Connol  (1880),  49  L.  J. 
Ch.  328  ;  14  C.  D.  429  ;  42  L.  T. 
139  ;  28  W.  R.  650  ;  Chamberlain's 
Wharf,  Limited Y.  Smith,  TlOOO]  2  Ch. 
605  ;  69  L.  J.  Ch.  783  ;  83  L.  T.  238  ; 
49  W.  R.  91. 

(o)  Strick  Y.  Swansea  Tin  Plate  Co. 
(1887),  36  Ch.  D.  558. 
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members  for  the  time  being  of  such  trade  union  shall  or  shall 
not  sell  their  goods,  transact  business,  employ  or  be 
employed  ;  (2)  for  the  payment  by  any  person  of  any 
subscription  or  penalty  to  a  trade  union  (^^)  ;  (3)  for  the 
application  of  the  funds  of  a  trade  union  (q)  to  provide 
benefits  to  members  (r),  or  to  furnish  contributions  to  any 
employer  or  workman  not  a  member  of  such  trade  union,  in 
consideration  of  such  employer  or  workman  acting  in  con- 
formity with  the  rules  or  resolutions  of  such  trade  union,  or 
to  discharge  any  fine  imposed  upon  any  person  by  sentence  of 
a  Court  of  justice;  or  (4)  between  one  trade  union  and 
another ;  or  (5)  any  bond  to  secure  the  performance  of  any 
of  the  above-mentioned  agreements  (s). 

The  Court  will  not  give  any  aid  in  disputes  affecting  a 
society  whose  funds  are  applied  or  available  for  the  purposes 
of  strikes  (t). 

Where  the  general  objects  of  a  society  are  legal,  such  as 
benefits  in  case  of  accident,  the  fact  that  some  of  its  rules  are 
illegal  will  not  make  the  society  illegal,  or  prevent  a  member 
recovering  a  payment  due  under  a  rule  which  is  not  illegal  (u) . 

By  the  Conspiracy  and  Protection  of  Property  Act,  1875, 
it  is  enacted  that  "  every  person  who,  with  a  view  to  compel 
any  other  person  to  abstain  from  doing  or  to  do  ani/  act  (x) 
which  such  other  person  has  a  legal  right  to  do  or  abstain 
from  doing,  wrongfully  and  without  legal  authority, — 

1.  Uses  violence  to  or  intimidates  {y)  such  other  person  or 

his  wife  or  children,  or  injures  his  property ;  or, 

2.  Persistently  follows  {z)  such  other  person  about  from 

place  to  place  ;  or. 


Conspiracy 
and  Protec- 
tion of  Pro- 
perty Act, 
1875. 


{p)  Tlrmston  v.  WhHelegg  (1890), 
63  L.  T.  455;  55  J.  P.  455. 

((?)  Dul^e  V.  Littleboy  (1880),  49  L. 
J.  Ch.  802  ;  43  L.  T.  216  ;  28  W.  R. 
977  ;  but  see  Amalgamated  Society  of 
ItaUway  Servants  in  Scotland y.  Mother- 
well Branch  (1880),  Ct.  Sess.  7  R. 
869  ;  Wolfe  v.  Matthews  (1882),  21 
C.  D.  194  ;  51  L.  J.  Ch.  833  ;'  47 
L.  T.  158  ;  30  W.  R.  838  ;  AUhen  v. 
Associated  Carpenters  (1885),  Ct.  Sess. 
12  R.  (4th)  1206. 

(r)  Swaine  v.  Wilson  (1889),  24  Q. 
B.  D.  252  ;  v.  Eohson  (1890),  59 
L.  J.  M,  C.  41 ;  54  J.  P.  597. 


(s)  Trade  Union  Act,  1871,  s.  4. 

{t)  Hornby  v.  Close  (1867),  2  Q.  B. 
153  ;  36  L.  J.  M.  C.  43.  See  Farrer 
V.  Close  (1869),  L.  R.  4  Q.  B.  602; 
38  L.  J.  M.  C.  133. 

(m)  Swaine  v.  Wilson  (1889),  24  Q. 
B.  D.  252  ;  Collins  v.  Loche  (1879),  4 
A.  C.  674,  688  ;  48  L.  J.  P.  C.  68. 

[x]  R.  V.  McKenzie,  [1892]  2  Q.  B. 
519. 

(y)  Gibson  v.  Lawson,  Curran  v. 
Treleaven,  [1891]  2  Q.  B.  545. 

(z)  Smith  V.  Thomasson  (1890),  64 
J.  P.  596. 
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3.  Hides  any  tools,  clothes,  or  other  property  owned  or 

used  by  such  other  person,  or  deprives  him  of  or 
hinders  him  in  the  use  thereof ;  or, 

4.  "Watches  or  besets  {a)  the  house  or  other  place  where 

such  other  person  resides,  or  works,  or  carries  on 
business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place  ;  or, 

5.  Follows  such  other  person  with  two  or  more  other 

persons  in  a  disorderly  manner,  in  or  through  any 
street  or  road, 

shall,  on  conviction  thereof  by  a  Court  of  summary  juris- 
diction, or  on  indictment  as  hereinafter  mentioned,  be  liable 
either  to  a  penalty  not  exceeding  twenty  pounds,  or  to  be 
imprisoned  for  a  term  not  exceeding  three  months,  with  or 
without  hard  labour. 

Attending  at  or  near  the  house  or  place  where  a  person 
resides,  or  works,  or  carries  on  business,  or  happens  to  be, 
or  the  approach  to  such  house  or  place,  in  order  merely  to 
obtain  or  communicate  information,  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this  section  "  (^). 

The  Court  will  grant  an  immediate  or  interlocutory  as  well  Picketting. 
as  a  perpetual  injunction  to  restrain  the  officials  or  specific 
members  of  a  trade  union  from  picketting,  i.e.  the  watching 
the  house  or  place  of  business,  or  the  approach  thereto,  of  any 
person,  excepting  when  such  picketting  is  for  the  limited 
purpose  of  obtaining  or  communicating  information,  pm-suant 
to  sect.  7  of  the  Conspiracy  and  Protection  of  Property  Act, 
1875.  It  is  not  lawful  to  coerce  people  or  to  prevent  them 
from  working  for  anybody  that  they  like  upon  any  terms  that 
they  like  (c).  Although  specific  persons  connected  with  a 
trade  union  may,  the  trade  union  itself  may  not  be  restrained 
from  picketting ;  nor  can  its  trustees  be  restrained  by 
injunction  against  applying  the  society's  funds  for  illegal 
purposes  {cl) . 

It  is  contrary  to  sub-sect.  4,  and  not  allowable  under  the 
proviso  at  the  end  of  sect.  7  of  the  Conspiracy  Act,  1875,  for 

(a)  Lyons  v.  WilUns,  [1896]  1  Ch.  358  ;  45  W.  R.  19  ;  60  J.  P.  325  (Ct. 
811  ;  65  L.  J.  Ch.  601  ;  74  L.  T.  App.)  ;  S.  C.  (1898),  67  L.  J.  Ch. 
358  ;  45  W.  R.  19  ;  60  J.  P.  325.  383  ;  78  L.  T.  618  ;  46  W.  R.  461, 

(b)  38  &  39  Vict.  c.  86,  s.  7.  Byrne,  J. 

(c)  LijonsY.  TFilkms,  [1896]  1  Ch.         {d)  Ibid.,  per  Byrne,  J.,  following 
811  ;  65  L.  J.  Ch.  601  ;  74  L.  T.  Allen  v.  Flood,  [1898]  A.  C.  1, 
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members  or  agents  of  a  trade  union  to  meet  men  arriving  at 
a  seaport,  or  by  train,  for  tlie  purpose  of  inducing  them 
not  to  work  for  masters  whose  men  are  on  strike  {e) .  The 
Court  will  grant  an  interlocutory  injunction  against  the 
officials  and  members  of  the  trade  union  that  causes  this  to 
be  done  (/).  In  such  circumstances,  masters  can  combine  in 
an  action  against  the  officials  of  a  trade  union  (/). 

It  is  illegal  for  men  to  follow  a  workman  with  more  than 
two  persons,  in  a  disorderly  manner,  in  a  public  street,  with  a 
view  to  prevent  him  from  working  at  his  occupation  {g) . 

Non-union  Where,  in  consequence  of  an  alleged  preferential  employ- 
ment  of  a  non-union  man,  a  trade  union  published  a  "  black 

*'  Black  list."  list "  of  non-union  men  employed  at  a  certain  place,  it  was 
held  that  this  was  a  purely  malicious  act  and  not  the 
exercise  of  lawful  rights,  and  would  therefore  be  restrained 
by  interlocutory  injunction  without  waiting  for  the  full 
hearing  of  the  case  (Ji) . 

It  is  not  illegal  for  a  trade  union  to  induce  men  to  strike, 
but  they  must  not  infringe  the  provisions  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875  [i). 

Suing  a  trade  Although  a  trade  union  is  not  a  cor]3oration  for  all  pur- 
poses,  it  can  be  sued  in  its  registered  name  for  wrongs  done 
to  persons  outside  the  society,  as  for  unlawful  picketting.  The 
Court  will  grant  an  injunction,  interim  or  perpetual,  against 
the  trade  union  as  a  body,  and  also  against  such  officials  or 
members  as  are  its  active  instruments  (A-). 

or  association.  The  law  is  the  same,  whether  persons  acting  in  concert  be 
combined  together  in  a  trade  union,  or  collected  and  united  in 
any  other  form  of  association  (/). 

A  judgment  or  order  against  a  trade  union  for  the  pay- 
ment of  money  can  only  be  enforced  against  the  proj)erty  of 
the  trade  union,  and  to  reach  such  property  it  may  be 


{e)  Charnock  v.  Court,  [1899]  2  Ch. 
35  ;  63  J.  P.  456  ;  80  L.  T.  564. 

(/)  Walters  v.  Green,  [1899]  2  Ch. 
696. 

{g)  Ex  parte  WUk'xns  and  Johnson 
(1895),  64  L.  J.  M.  C.  221  ;  59  J.  P. 
294. 

(A)  Trollope  v.  London  Building 
Trades  Federation  (1895),  72  L.  T. 
342. 


(i)  38  &  39  Vict.  c.  86,  s.  7 ;  Lyons 
V.  JFilkins,  above ;  and  see  Allen  v. 
Flood,  [1898]  A.  C.  1,  151,  180. 

{/c)  Taj'  Vale  Railway  v.  Amalga- 
mated Society  of  Railway  Servants, 
[1901]  A.  C.  426;  70  L.  J.  K.  B. 
905  ;  85  L.  T.  147  ;  60  W.  R. 
44. 

(/)  Jbid.^  per  Lord  Macnaghten. 
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necessary  to  sue  the  trustees  (m).    The  trustees  can  have  re- 
course to  the  funds  (n) , 

A  trade  union  can  lawfully  carry  on  a  newspaper  {n) . 

The  officials  of  a  trade  union  can  be  sued  for  damage  Boycotting, 
caused  to  an  employer  by  their  boycotting  him  or  coercing 
him,  either  directly  or  through  his  customers  or  servants, 
from  doing  or  not  doing  what  he  may  lawfully  wish  to  do  in 
the  way  of  his  business  (o). 

The  Conciliation  Act,  1896,  empowers  the  Board  of  Trade,  Conciliation 
if  they  think  fit,  to  inquire  into  the  causes  and  circumstances 
of  an  existing  or  apprehended  difference  between  employers 
and  workmen,  and  to  take  steps  for  enabling  the  parties  to 
meet  together,  and  on  the  application  of  either  party  to 
appoint  a  conciliator,  or  on  the  application  of  both  to  appoint 
an  arbitrator. 

The  Act  also  affords  facilities  for  the  appointment  and 
regulation  of  Conciliation  Boards  (p). 


(4.)  Principal  and  Agent. 

To  constitute  the  relationship  of  principal  and  agent,  there  Creation  of 
must  be  the  assent  of  both  parties,  either  expressly  or  by 
implication,  or  subsequent  ratification  (q). 

To  bind  the  principal  by  estoppel  on  a  contract  made  by 
the  agent,  it  is  essential  that  the  agent's  acceptance  of  the 
agency  should  be  communicated  to  the  principal  (r). 

Subsequent  ratification  is  equivalent  to  a  previous  autho-  Ratification 
rity,  but  the  person  in  whose  behalf  the  act  is  done  must  be  actsf  ^ 
in  existence  at  the  time  of  its  performance,  except  in  cases 
governed  by  rules  of  equity  (s) ;  the  person  who  undertakes 
to  ratify  must  confirm  with  a  knowledge  of  all  material  circum- 
stances, or  with  an  intent  to  take  all  liability  without  such 
knowledge  (t) ;  he  must  also  be  capable  of  ratifying  the  act, 

{m)  Ibid.,  per  Lord  Lindley.  (r)  Consort  Deep  Level  Gold  Mines, 

[n)  Linaker  v.  Pitcher   (11    Feb.  In  re  ;  Stark's  and  Elliston's  cases, 

1901), 70L.J.K.B. 396;  84L.T.421.  [1897]  1  Ch.  575  ;  66  L.  J.  Ch.  297  ; 

(o)  Quinn  v.  Leathern,  [1901]  A.  0.  76  L.  T.  300  ;  45  W.  R.  420. 

495  ;  70  L.  J.  P.  C.  76  ;  85  L.  T.  289.  (s)  Eelner  v.  Baxter  (1866),  L.  R. 

ip)  59  &  60  Viot.  c.  30.  2  C.  P.  174,  185  ;  36  L.  J.  C.  P.  94. 

[q]  Markivickv.Uardinffhain  (1880),  {()  Banqiie  Jacques  Carticrx.  Banqae 

15  C.  D.  3i9  ;  43  L.  T.  647  ;  29  W.  d' Epargne  (1888),  13  A.  C.  118  ;  57 

R.  361.  L.  J.  P.  C.  46. 
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and  the  contract  must  be  one  within  his  capacity  at  the  time 
when  made ;  when  formalities  are  necessary  they  must  be 
observed  (u).  On  ratifying,  the  principal  takes  the  burdens  of 
the  contract  as  well  as  its  benefits  (x) . 

The  ratification  relates  back  to  the  date  of  the  act  done  by 
the  agent,  even  though  the  other  party  to  the  transaction 
may  desire  to  repudiate  it  (v/)  ;  or  that  the  agent  may  have 
acted  with  fraudulent  intent  (z) . 

Where  a  person  makes  a  contract  in  his  own  name  without 
disclosing  that  he  is  acting  as  agent,  and  without  any 
authority  so  to  act,  but  with  an  intention  in  his  own  mind  to 
make  the  contract  on  behalf  of  another  person,  such  other 
person  cannot  ratify  the  contract.  Thus,  where  an  agent  is 
instructed  to  buy,  if  he  can  do  so,  at  lO.s.  Sd.  per  ton,  and, 
without  authority  from  his  principal,  buys  at  10s.  6d.,  nothing 
being  stated  as  to  his  acting  for  any  principal,  the  person 
whom  the  buyer  expected  would  take  to  the  bargain  at  10s.  6d. 
cannot  be  sued  by  the  seller  (a). 

If  an  agent  only  has  a  special  or  particular  authority  as 
distinguished  from  a  general  authority,  the  principal  will  not 
be  bound,  unless  he  is  debarred  by  his  conduct  from  relying 
on  the  actual  nature  and  extent  of  the  authority  acted 
upon  (b) .  But  the  principal  is  liable  for  the  acts  of  his  agent 
which  are  within  the  authority  usually  confided  to  an  agent 
of  that  character,  notwithstanding  secret  limitations  on  that 
authority,  and  even  though  the  party  contracting  did  not 
know  there  was  a  principal,  and  gave  credit  to  the  agent 
alone  (c). 

Where  the  secretary  of  a  coal  club  has  authority,  by  the 
rules,  to  order  coals  on  the  credit  of  the  members,  each  mem- 


(w)  Cadmmi's  case,  Re  Fortuguese 
Copper  Mines  (1889),  45  C.  D.  16. 

(x)  Bristowe  v.  JVhitmore  (1862),  9 
H.  L.  C.  391  ;  31  L.  J.  Ch.  467  ;  4 
L.  T.  622. 

{y)  Bolton  v.  Lambert  (1889),  41 
C.  D.  295;  58  L.  J.  Ch.  425;  60 
L.  T.  685  ;  37  W.  R.  434  ;  Re  Portu- 
guese Copper  Mines,  above. 

(z)  Tiedemann  ^  Ledermann  Freres, 
In  re,  [1899]  2  Q.  B.  66  ;  68  L.  J. 
Q.  B.  852;  81  L.  T.  191. 


{a)  Keighleyv.  Burant,  [1901]  A.  C. 
240;  70  L.  J.  K.  B.  662;  84  L.  T.  777. 

{b)  Edmunds  v.  Bushell  (1865),  L. 
R.  1  Q.  B.  97  ;  35  L.  J.  Q.  B.  20  ; 
12  Jur.  N.  S.  332  ;  Fole  v.  Leash 
(1864),  33  L.  J.  Ch.  155;  9  Jur. 
N.  S.  829  ;  8  L.  T.  645  ;  Henderson 
V.  miliams,  [1895]  1  Q.  B.  521  ;  64 
L.  J.  Q.  B.  308;  72  L.  T.  98  ;  43 
W.  R.  274  ;  14  R.  375. 

((;)  Watteau  v.  FenwicTc,  [1893]  1 
Q.  B.  346  ;  67  L.  T.  831  ;  41  W.  R. 
222  ;  56  J.  P.  839;  5  R.  143, 


Principal  and  Agent. 


653 


ber  is  liable  to  the  coal  mercliant  for  coals  so  ordered 
unless  the  club  .is  formed  on  the  principle  of  buying  coals  for 
cash  wholesale  out  of  the  paid-up  subscriptions  (e) . 

Where  the  principal  has  (to  the  knowledge  of  the  person  Principal's 
contracting)  liberty  to  refuse  to  execute  orders  obtained  for  rff^use  orders 
him  by  an  agent,  the  principal  will  not  necessarily  be  bound 
to  execute  orders  obtained  by  the  agent,  merely  because 
several  previous  transactions  have  been   effected  through 
liim(/). 

If  an  agent  is  instructed  to  sell,  say,  ''250  tons  of  anthra-  Selling  for 
cite  coal  at  such  a  price  as  will  realise  not  less  than  15s.  a  ton 
net  cash,  less  commission  for  such  sale,"  those  directions  will 
not  preclude  the  agent  from  giving,  say,  two  months' 
credit  (g).  "Where  the  agent  sells  for  credit  given  to  himself 
personally,  the  principal  can  recover  from  the  purchaser,  if 
the  name  of  the  principal  is  on  the  ticket  sent  with  the 
coals  (h). 

Grenerally,  an  agent  cannot  dispute  the  title  of  his  Disputing 
principal,  but  he  can  call  it  in  question  if  there  are  circum-  principal, 
stances  to  make  it  equitable  so  to  do  (^). 

An  agreement  between  a  colliery  owner  and  mercantile  Duration  of 
agents,  by  which  he  engages  not  to  employ  any  other  agent  ^s^^^J ; 
at  a  particular  port,  and  they  engage  not  to  sell  for  any  other  ^^g^^pg^^oJ 
principal  for,  say,  seven  years,  is  necessarily  determined  on 
the  coal  owner's  parting  with  his  colliery;  and  the  agents 
cannot  recover  any  compensation,  although  the  stated  period 
has  not  expired.    In  the  absence  of  express  stipulation,  there 
is  no  implied  agreement  by  the  coal  owner  not  to  sell  his 
colliery     .  Apparently,  also,  the  contract  will  be  determined 
if  the  agents  give  up  business  during  the  term  (/). 

When  an  agent's  authority  is  revoked,  the  principal  should  Notice  of 
give  express  notice  to  persons  who  have  habitually  dealt 


{d)  CocTcerell  v.  Aucompte  (1857),  2 
C.  B.  N.  S.  440  ;  26  L.  J.  C.  P.  194  ; 
3  Jur.  N.  S.  844  ;  5  W.  R.  633. 

{e)  Wood  V.  Finch  (1861),  2  F.  &  F. 
447  ;  and  see  Everett  v.  Tmdal  {ISOi) , 
5  Esp.  169. 

(/)  Spooner  v.  Broivnin^,  [1898]  1 
Q.  B.  528  ;  67  L.  J.  Q.  B.  339  ;  78 
L.  T.  98  ;  46  W.  R.  369. 

(^)  Boden  v.  French  (1847),  10  C.  B. 


886. 

(h)  Pratt  V.  Willc}/  (1826),  2  Car. 
&  P.  350. 

(i)  Zulueta  v.  Vincent  (1851),  1  De 
G.  M.  &  a.  315;  S.  C,  13  Beav. 
215. 

{k)  Ithodes  v.  For  wood  [1^10,),  1  App. 
Gas.  256  ;  47  L.  J.  Q.  B.  396  ;  34  Li. 
T.  890;  24  W.  R.  1078. 

{I)  Ibid.,  per  Lord  Chelmsford. 
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with  him  through  the  agent,  otherwise  he  may  be  bound  by 
dealings  up  to  the  time  of  their  receiving  notice  (m) . 

Where  an  agent  is  appointed  sole  agent  in  a  specified 
district,  he  cannot  be  deprived  of  his  commission  on  sales 
effected  during  the  period  of  his  agency,  by  reason  of  the 
principal  selling  goods  behind  his  back  in  that  district ;  nor 
can  the  principal  appoint  another  agent  in  the  district  . 

Agents  have  no  right  to  use,  detrimentally  to  their  prin- 
cipal, information  obtained  by  them  in  the  course  of  their 
employment  (o) . 

A  principal  is  not  liable  for  the  fraud  of  his  agent,  unless 
it  is  committed  within  the  scope  of  the  authority  and  for  the 
benefit  of  the  principal  {p). 

Where  a  colliery  company  sues  coal  merchants  for  damages 
caused  by  fraudulent  acts,  and  they  give  one  specific  instance 
of  fraud,  and  the  claim  has  substantial  foundation,  and  in- 
formation is  in  the  possession  of  the  coal  merchants,  the 
Court  will  order  the  coal  merchants  to  give  discovery  of  books 
and  documents,  before  the  colliery  company  furnish  detailed 
particulars  of  their  claim  (g). 

Generally  speaking,  an  agent  is  not  entitled  to  commission 
on  orders  given  by  customers  introduced  by  him,  but  sent 
after  his  employment  has  ceased  (r) .  But  he  will  be  so  entitled 
if  there  be  an  express  contract  to  that  effect,  as  to  pay  "  com- 
mission on  all  orders  executed  by  the  principals  and  paid  for 
by  the  customers  arising  from  the  agenfs  introduction  "  (s)  ;  or 
^'  upon  all  orders  from  customers  introduced  hy  him "  if)  ;  or 
where  the  subsequent  transactions  are  part  of  the  original 
transaction  and  the  result  of  the  agent's  intervention,  and 


{m)  Brew  v.  Nunn  (1879),  4  Q.  B. 
D.  661  ;  48  L.  J.  Q.  B.  591. 

(«)  Snelgrovc  v,  Ellringham  Colliery 
Co.  (1881),  45  J.  P.  408. 

(o)  Lamh  v.  Evans,  [1893]  1  Ch. 
218  ;  62  L.  J.  Ch.  404  ;  68  L.  T. 
131 ;  41  W.  R.  405  ;  2  R.  189. 

{p)  Thome  v.  Seard,  [1895]  A.  C. 
495;  64  L.  J.  Ch.  652;  73  L.  T. 
291  ;  44  W.  R.  155  ;  11  R.  254  ; 
Shcav  V.  Port  Philip  Gold  Ilining  Co. 
(1884),  13  Q.  B.  D.  103  ;  53  L.  J. 
Q.  B.  369  ;  50  L.  T.  685  ;  32  W.  R. 
771  ;  Weir  v.  Bell  (1878),  3  Ex.  D. 


238  ;  47  L.  J.  Ex.  704  ;  38  L.  T. 
929  ;  26  W.  R.  746. 

{q)  Wayne' s  Merthyr  Co.  y.  Radford, 
[1896]  1  Ch.  29  ;  65  L.  J.  Ch.  140  ; 
73  L.  T.  624. 

(r)  Nayler  v.  Yearsley  (1860),  2  F. 
&  F.  41  ;  Morris  v.  Bunt  (1896),  12 
T.  L.  R.  187  ;  Eilton  v.  Eellitccll 
(1894),  2  Ir.  R.  94. 

is)  Bilhee  V.  Basse  (1889),  5  T.  L. 
R.  677  ;  Robey  v.  Arnold  (1897),  14  T. 
L.  R.  39. 

{t)  Salomon  v.  Brownfield  (1896),  12 
T.  L.  R.  239. 
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were  contemplated  by  the  parties  at  the  time  of  the  previous 
contract  (u) . 

In  order  to  establish  the  right  to  commission,  the  agent 
must  show  that  the  contracting  party  entered  into  the  con- 
tract, or  was  willing  to  do  so,  through  the  agent's  introduction. 
It  is  not  enough  for  the  agent  to  show  that  he  was  the  cause 
of  the  transaction.  There  must  be  a  contractual  relation 
between  the  introduction  and  the  ultimate  transaction  (a;). 

If  an  agent  is  employed  to  find  a  purchaser  for  a  colliery 
or  other  saleable  subject  at  a  stated  figure,  and  finds  one, 
then  if  the  principal  refuses  to  carry  out  the  agreement  there 
is  a  breach,  and  the  agent  is  entitled  to  commission  or 
damages ;  but  a  mere  financier  or  agent,  who  is  not  himself 
prepared  to  find  the  purchase  money,  and  only  hopes  to  form 
a  company  or  syndicate  to  carry  out  the  purchase,  is  not  a 
pm^chaser ;  the  agent  is  not  entitled  to  commission,  and  the 
offer  to  sell  can  be  withdrawn  (i/). 

Where  a  bribe  or  secret  commission  is  given  to  a  colliery  Secret 

.^  J     IT      1  1'        •     p       T  1     i  commissions, 

manager  or  other  agent,  the  transaction  is  iraudulent  as 

against  the  principal,  and  the  contract  is  voidable  at  his 

option  (s)  ;  and  it  is  immaterial  what  the  effect  may  have 

been  on  the  mind  of  the  agent,  or  whether  the  principal  has 

or  has  not  sustained  damage  {a) . 

Where  an  agent  is  authorised  to  sell  a  colliery  at  a  mini- 
mum price  (say  12,000/.)  on  the  understanding  that  he  shall 
be  entitled  to  any  greater  sum  it  may  make,  and  he  finds  a 
person  willing  to  buy  at  12,000/.  and  pay  the  agent  2,000/. 
for  his  expenses  and  commission,  the  agent  cannot  compel 
either  seller  or  purchaser  to  complete  the  transaction  (b). 

The  principal  of  an  agent  who  has  received  bribes  or  secret 
commissions  can  recover  them  from  the  agent ;  moreover,  the 
agent  is  liable  to  be  summarily  dismissed  without  any  right 


(m)  Evans'  Remuneration  of  Com- 
mission Agents,  2nd  edit.  150. 

{x)  Toulmin  v.  Millar  (1888),  58  L. 
T.  96  (H.  L.). 

(«/)  Eagle- Bott  v.  Ilasham  [Lord), 
Times,  11  March,  1902. 

(z)  Smithy.  Sorhy  (1875),  3  Q.  B.D. 
552,  n.;  Shipwaijy.Broadwood,  [1899] 


1  Q.  B.  369  ;  68  L.  J.  Q.  B.  360  ; 
80  L.  T.  11. 

[a)  Harrington  v.  Victoria  Graving 
Dock  Co.  (1878),  3  Q.  B.  D.  549  ;  47 
L.  J.  Q.  B.  594  ;  39  L.  T.  120 ;  26 
W.  R.  740. 

[b)  GlasbrooJc  v.  Richardson  (1875), 
23  W.  R.  51. 
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to  current  salary  or  commission  (c) .  The  principal  can  also 
sue  the  person  who  gave  the  bribes,  for  the  ascertained 
amount  thereof,  or  other  the  loss  occasioned  by  the  fraud,  and 
it  is  immaterial  whether  he  does  this  before  or  after  suing  the 
agent,  or  without  suing  him  at  all  (d) . 


(6.)  Sale  of  Goods  Act,  1893,  applied  to  Minerals,  &c. 

Parti.  By  the  Sale  of  Goods  Act,  1893,*  it  is  enacted  as 
roEMATioN  OP  follows :  

THE  CONTRACT. 

Contract  of         1. — (1.)  A  Contract  of  sale  of  goods  is  a  contract  whereby 

  the  seller  transfers,  or  agrees  to  transfer,  the  property  in  goods. 

Sale  and        to  the  buyer  for  a  money  consideration,  called  the  price, 
agreement      There  may  be  a  contract  of  sale  between  one  part  owner  and 
another. 

(2.)  A  contract  of  sale  may  be  absolute  or  conditional. 

(3.)  Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer,  the  contract 
is  called  a  sale  ;  but  where  the  transfer  of  the  property  in  the 
goods  is  to  take  place  at  a  future  time,  or  subject  to  some  con- 
dition thereafter  to  be  fulfilled,  the  contract  is  called  an 
agreement  to  sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time 
elapses  or  the  conditions  are  fulfilled  subject  to  which  the 
property  in  the  goods  is  to  be  transfeiTcd. 


Illustration. — If  a  coalowner  contracts  to  deliver  a  cargo  of  coals 
to  a  merchant,  who  directs  delivery  to  be  made  to  his  customer,  and 
the  coalowner  subsequently  arranges  with  the  customer  direct,  as  to  its 
being  unloaded  in  a  certain  time,  this  is  a  sufficient  consideration  or 
alteration  of  legal  position  to  enable  the  coalowner  to  sue  the  customer. 
Scofson  V.  Fegg  (1861),  6  H.  &  N.  295 ;  30  L.  J.  Ex.  225. 

Where  the  Admiralty  invited  tenders  for  the  supply  of  minerals  for 
a  stated  purpose,  "in  such  quantities  and  at  such  times  as  may  he 


(c)  Boston  Deep  Sea  Fishing  Co.  v. 
Ansell  (1888),  L.  R.  39  C.  D.  339  ;  59 
L.  T.  345. 

{d)  Salford  Corporation  v.  Lever, 
[1891]  1  Q.  B.  168  ;  60  L.  J.  Q.  B. 


39  ;  63  L.  T.  658  ;  39  W.  R.  85 ; 

Grant  v.  Gold  Exploration  Srjndicate, 
[1900]  1  Q.  B.  233  ;  69  L.  J.  Q.  B. 
150;  82  L.  T.  5  ;  48  W.  R.  280  ; 
Hovcnden  v.  Milhoff  (1900),  83 
L.  T.  41. 


*  56  &  57  Vict.  0.  71 ;  note  the  interpretation  of  terms  in  sect.  62,  p.  685, 
post. 
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required  by  the  Admiralty,"  and  merchants,  in  their  tender,  stated  that 

they  could  deliver  approximately  2,000,000  tons,  and  the  acceptance 

was  for  "about  2,000,000  tons,  or  such  quantity  as  may  he  required,''^  "  As  may  be 

it  was  held  that  this  meant  ' '  in  such  quantities  and  at  such  times  as  ^ 

may  be  required  hy  the  Admiralty  not  exceeding  the  approximate 

amount  of  2,000,000  tons,"  and  to  be  not  a  contract  to  take  as  much  as 

was  required  for  the  stated  purpose.    Att.-Gen,  v.  Stewards  (1901), 

17  Times  L.  E.  111. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  Capacity  to 
law  concerning  capacity  to  contract,  and  to  transfer  and  buy  and  sell, 
acquire  property. 

Provided  that  where  necessaries  are  sold  and  delivered  to 
an  infant,  or  minor,  or  to  a  person  who  by  reason  of  mental 
incapacity  or  drunkenness  is  incompetent  to  contract,  he  must 
pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  con- 
dition in  life  of  such  infant  or  minor  or  other  person,  and  to 
his  actual  requirements  at  the  time  of  the  sale  and  delivery. 

3.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  Formalities  oj- 
in  that  behalf,  a  contract  of  sale  may  bs  made  in  writing  Contract. 
(either  with  or  without  seal) ,  or  by  word  of  mouth,  or  partly  Contract  of 
in  writing  and  partly  by  word  of  mouth,  or  may  be  implied  sale,  how 
from  the  conduct  of  the  parties.*  made. 

Provided  that  nothing  in  this  section  shall  affect  the  law 
relating  to  corporations. 

Generally,  companies  and  corporations  can  contract  only  under  their 
common  seal,  but  commercial  cor2:)orations  may,  for  the  purposes  for 
which  they  are  incorporated,  contract  by  their  agents,  without  seal. 
Thus,  a  pumping -engine  and  machinery  are  necessary  for  the  pur- 
poses of  a  mine,  and  it  is  not  essential  that  a  contract  concerning  them 
should  be  under  seal.  South  of  Ireland  Colliery  Co.,  Ltd.  y.  Waddle 
(1869),  L.  R.  4  C.  P.  617 ;  38  L.  J.  C.  P.  338 ;  17  W.  R.  896. 

A  contract  for  coals  supplied  to  the  guardians  of  a  poor  law  union 
can  be  sued  on,  though  not  under  seal,  coals  being  things  such  as  must 
necessarily,  from  time  to  time,  be  supplied  for  the  very  purpose  for 
which  the  body  was  incorporated.  Nicholson  v.  Bradfield  Union 
(1866),  L.  E.  1  Q.  B.  620;  35  L.  J.  Q.  B.  176. 


*  Brogden  v.  Metropolitan  Railway  Barnes  (1854),  2  C.  L.  R.  783  ;  2  W. 
(1877),  2  App.  Caa.  666  ;  Haworth  v.      R.  375  ;  and  see  ante,  p.  212. 

c.  ■       u  u 
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4.  — (1.)  A  contract  for  the  sale  {a)  of  any  goods  of  tlie 
value  of  ten  pounds  or  upwards  shall  not  be  enforceable  by- 
action  unless  the  buyer  shall  accept  (b)  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  p)(il/^^cnt  (c) ,  or  unless 
some  note  or  memorandum  in  writing  of  the  contract  be  made 
and  signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such 
contract,  notwithstanding  that  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or  fit 
or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery. 

(3.)  There  is  an  acceptance  (b)  of  goods,  within  the  meaning  of 
this  section,  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale,  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not. 

(4.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

(a)  Illijstratiox. — If  a  coal  mercliaiit  agrees  to  procure  and  carry 
coals,  at  a  specified  price,  in  consideration  of  another  person  employing 
his  ship  for  an  agreed  purpose,  this  is  not  a  contract  that  need  be  in 
writing,  nor  is  part  delivery  or  part  payment  necessary  to  make  it 
binding.  CohhoJd  v.  Caston  (1822),  1  Bing.  399;  1  Carr.  &  P.  51  ; 
8  Moore,  456;  2  L.  J.  (0.  S.)  C.  P.  38. 

(&)  Acceptance  evidencing  a  contract  is  not  such  as  wiU  pre- 
clude the  purchaser  from  questioning  the  quantity  or  quality  or  other 
performance  of  the  contract  (ilfor^o^i  v.  Tibbett  {1850),  15  Q.  B.  428; 
19  L.  J.  Q.  B.  382  ;  14  Jur.  669) ;  and  may  be  inferred  although  the 
goods  examined  are  not  of  proper  quality.  Abbott  v.  Wolsey,  [1895] 
2  Q.  B.  97  ;  64  L.  J.  Q.  B.  587  ;  72  L.  T.  581 ;  43  W.  E.  413.  There 
is  acceptance  if  after  receiving  the  goods  the  buyer  tries  to  re-sell 
them  while  they  are  with  him  :  all  legal  consequences  of  a  contract 
foUow.  Taijlor  v.  G.  E.  By.,  [1901]  1  K.  B.  774  ;  70  L.  J.  X.  B.  499  ; 
84  L.  T.  770. 

(c)  It  is  not  "  part  payment"  to  agree  verbally  that  a  sum  overpaid 
to  the  seller  on  a  previous  sale  shall  be  retained  by  him  on  account'  of 
the  price  of  goods  sold.  Norton  v.  Davison,  [1899]  1  Q.  B.  401  ; 
68  L.  J.  a  B.  265 ;  80  L.  T.  139 ;  47  W.  E.  275. 

5.  — (1.)  The  goods  which  form  the  subject  of  a  contract  of 
sale  may  be  either  existing  goods,  owned  or  possessed  by  the 
seller,  or  goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  making  of  the  contract  of  sale,  in  this  Act  called 

future  goods." 


Contract  of 
sale  for  ten 
pounds  and 
upwards. 


Sulject  matter 
of  Contract. 

Existing  or 
future  goods. 
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(2.)  There  may  be  a  contract  for  the  sale  of  goods,  the 
acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen.* 

(3.)  Where  by  a  contract  of  sale  the  seller  purports  to 
effect  a  present  sale  of  future  goods,  the  contract  operates  as 
an  agreement  to  sell  the  goods. 

6.  Where  there  is  a  contract  for  the  sale  of  specific  goods,  Ooods 
and  the  goods,  without  the  knowledge  of  the  seller,  have  perisLd!^^ 
perished  at  the  time  when  the  contract  is  made,  the  contract 

is  void.t 

7.  Where  there  is  an  agreement  to  sell  specific  goods,  and  ^g^^f^-^ 
subsequently  the  goods,  without  any  fault  on  the  part  of  the  before  sale, 
seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the  but  after 
agreement  is  thereby  avoided.  to  seir""* 

8.  — (1.)  The  price  in  a  contract  of  sale  may  be  fixed  by  the  The  Price. 
contract,  or  may  be  left  to  be  fixed  in  manner  thereby  agreed,  . 

or  may  be  determined  by  the  course  of  dealing  between  the  ment  of  price, 
parties. 

(2.)  Where  the  price  is  not  determined  in  accordance  with 
the  foregoing  provisions,  the  buyer  must  pay  a  reasonable 
price.  What  is  a  reasonable  price  is  a  question  of  fact 
dependent  on  the  circumstances  of  each  particular  case. 

9.  — (1.)  Where  there  is  an  agreement  to  sell  goods  on  the  Agreement 
terms  that  the  price  is  to  be  fixed  by  the  valuation  of  a  third 
party,  and  such  third  party  cannot  or  does  not  make  such 
valuation,  the  agreement  is  avoided ;  provided  that  if  the 
goods  or  any  part  thereof  have  been  delivered  to  and  appro- 
priated by  the  buyer  he  must  pay  a  reasonable  price  therefor. 

(2.)  Where  such  third  party  is  prevented  from  making  the 
valuation  by  the  fault  of  the  seller  or  buyer,  the  party  not  in 
fault  may  maintain  an  action  for  damages  against  the  party 
in  fault. 

10.  — (1.)  Unless  a  different  intention  appears  from  the  Conditions  and 
terms  of  the  contract,  stipulations  as  to  time  of  payment  J  are  f^^^'^^t^s. 
not  deemed  to  be  of  the  essence  of  a  contract  of  sale,  stipulations 
Whether  any  other  stipulation  as  to  time  is  of  the  essence  of  as  to  time, 
the  contract  or  not  depends  on  the  terms  of  the  contract.  § 


to  sell  at 
valuation. 


*  See  Clifford  {Lord)  v.  Watts 
(1870),  L.  K  5  C.  P.  577  ;  40  L.  J. 
C.  P.  36  ;  22  L.  T.  717  ;  18  W.  R. 
925  ;  ante,  p.  279. 

t  Couturier  v.  Eastie  (1856),  5  H. 
L.      673  ;  25  L.  J.  Ex.  253. 


X  Clarke  v.  Burn  (1866),  14  L.  T. 
439  ;  Mersey  Steel  and  Iron  Co.  v. 
Naylor  (1884),  9  App.  Gas.  434  ;  53 
L.  J.  Q.  B.  497;  51  L.  T.  637;  32 
W.  R.  989. 

i  BissellY.  Beard  {1873),  28  L.  T. 
740. 
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(2.)  In  a  contract  of  sale  "month"  means  prima  facie 
calendar  month. 

The  seller  is  liable  for  damages  if,  through  his  own  heedlessness,  he 
runs  the  risk  of  undertaking  to  perform  an  impossibility,  when  he 
might  have  provided  against  it  by  his  contract.  Hale  v.  Rawson  (1858), 
4  C.  B.  N.  S.  So ;  27  L.  J.  C.  P.  189 ;  4  Jur.  N.  S.  363 ;  6  W.  R.  339. 

11. — (1.)  In  England  or  Ireland — 

(a)  "Where  a  contract  of  sale  is  subject  to  any  condition  to 
be  fulfilled  by  the  seller,  the  buyer  may  waive  the 
condition,  or  may  elect  to  treat  the  breach  of  such 
condition  as  a  breach  of  warrant}^  and  not  as  a  ground 
for  treating  the  contract  as  repudiated : 

(b)  Whether  a  stipulation  in  a  contract  of  sale  is  a  con- 
dition, the  breach  of  which  may  give  rise  to  a  right  to 
treat  the  contract  as  repudiated,  or  a  warranty,  the 
breach  of  which  may  give  rise  to  a  claim  for  damages, 
but  not  to  a  right  to  reject  the  goods  and  treat  the 
contract  as  repudiated,  depends  in  each  case  on  the 
construction  of  the  contract.*  A-  stipulation  may  be 
a  condition,  though  called  a  warranty  in  the  contract : 

(c)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer 
has  accepted  the  goods,  or  part  thereof,  or  where  the 
contract  is  for  specific  goods,  the  property  in  which 
has  passed  to  the  buyer,  the  breach  of  any  condition 
to  be  fulfilled  by  the  seller  can  only  be  treated  as  a 
breach  of  warranty,  and  not  as  a  ground  for  rejecting 
the  goods  and  treating  the  contract  as  repudiated, 
unless  there  be  a  term  of  the  contract,  express  or 
implied,  to  that  effect. 

(2.)  In  Scotland,  failure  by  the  seller  to  perform  any 
material  part  of  a  contract  of  sale  is  a  breach  of  contract, 
which  entitles  the  buyer  either  within  a  reasonable  time  after 
delivery  to  reject  the  goods  and  treat  the  contract  as  repu- 
diated, or  to  retain  the  goods  and  treat  the  failure  to  perform 
such  material  part  as  a  breach  which  may  give  rise  to  a  claim 
for  compensation  or  damages. 

(3.)  Nothing  in  this  section  shall  affect  the  case  of  any 
condition  or  warranty,  fulfilment  of  which  is  excused  by  law 
by  reason  of  impossibility  or  otherwise. 


*  As  to  sending  waggons,  see  Simpson  y.  Crippin  (1872),  L.  R.  8  Q.  B.  14, 
p.  672,  post.  Cf.  Silkstone,  ^-e.  Coal  Co.  v.  Joint  Stock  Coal  Co.  (1876),  35  L.  T. 
668,  p.  679,  post. 


When  con- 
dition to  be 
treated  as 
warranty. 
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12.  In  a  contract  of  sale,  unless  the  circumstances  of  the  Implied 
contract  are  such  as  to  show  a  different  intention,  there  is —    as^to^Hlc^f c 

(1.)  An  imphed  condition  on  the  part  of  the  seller  that,  in 
the  case  of  a  sale,  he  has  a  right  to  sell  the  goods,  and 
that,  in  the  case  of  an  agreement  to  sell,  he  will  have 
a  right  to  sell  the  goods  at  the  time  when  the  property 
is  to  pass :  * 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  : 

(3.)  An  implied  warranty  that  the  goods  shall  be  free 
from  any  charge  or  encumbrance  in  favour  of  any 
third  party,  not  declared  or  known  to  the  buyer 
before  or  at  the  time  when  the  contract  is  made. 

13.  Where  there  is  a  contract  for  the  sale  of  goods  by  Sale  by  _ 
description,  there  is  an  implied  condition  that  the  goods  shall 
correspond  with  the  description ;  and  if  the  sale  be  by  sample, 

as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of 
the  goods  corresponds  with  the  sample  if  the  goods  do  not 
also  correspond  with  the  description. 

If  a  contract  for  the  sale  of  one  kind  of  coal  (say  steam  coal)  contains 
a  clause  for  allowance  in  case  tke  quality  be  inferior,  the  buyer  cannot 
be  required  to  take  another  kind  of  coal  (say  house  coal)  subject  to  an 
allowance  being  made  from  the  price.  Difference  in  quality  is  one 
thing;  difference  in  kind  is  another.  Azemar  v.  Casella  (1867),  L.  E. 
2  C.  P.  677;  36  L.  J.  0.  P.  124  (wool  case) ;  Boives  v.  Shand{mi), 
2  App.  Gas.  455 ;  46  L.  J.  Q.  B.  561 ;  36  L.  T.  857  ;  25  W.  E.  730. 

But  if  the  contract  states  that  the  coals  are  stored  in  a  particular 
place,  and  are  open  for  inspection,  the  buyer  must  prove  that  the 
description  is  of  the  essence  of  the  contract.  KirkpatricJc  v.  Gowan 
(1875),  Ir.  E.  9  C.  L.  521. 

14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  Jj^P'^jg^^^g^Q* 
in  that  behalf,  there  is  no  implied  warranty  or  condition  as  quality  or 
to  the  quality  or  fitness  for  any  particular  purpose  of  goods  fitness, 
supplied  under  a  contract  of  sale,  except  as  follows  : — 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which 
the  goods  are  required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  skill  or  judgment,  and  the  goods 
are  of  a  description  which  it  is  in  the  course  of  the 
seller's  business  to  supply  (whether  he  be  the  manu- 


*  Eichholtz  V.  Bannister  (1865),  17  11  Jur.  N.  S.  15  ;  12  L.  T.  76  :  13 
C.  B.  N.  S.  708 ;  34  L.  J.  C.  P.  105  ;     W.  E.  96. 
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facturer  or  not),  there  is  an  implied  condition  that  the 
goods  shall  be  reasonably  fit  for  such  purpose,*  pro- 
vided that  in  the  case  of  a  contract  for  the  sale  of  a 
specified  article  under  its  patent  or  other  trade  name, 
there  is  no  implied  condition  as  to  its  fitness  for  any 
particular  purpose :  f 

(2.)  Where  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he  be 
the  manufacturer  or  not),  there  is  an  implied  condi- 
tion that  the  goods  shall  be  of  merchantable  quality ; 
provided  that  if  the  buyer  has  examined  the  goods, 
there  shall  be  no  implied  condition  as  regards  defects 
which  such  examination  ought  to  have  revealed : 

(3.)  An  implied  warranty  or  condition  as  to  quality  or 
fitness  for  a  particular  purpose  may  be  annexed  by 
the  usage  of  trade  : 

(4.)  An  express  warranty  +  or  condition  does  not  negative 
a  warranty  or  condition  implied  by  this  Act  unless 
inconsistent  therewith. 

Illustration. — If  an  intending  buyer  tells  a  coal  mercliant  that  he 
wants  coal  suitable  for  bunkering  steamers  and  ships  of  war,  and  the 
seller  agrees  to  supply  500  tons  of  Cyfartha  Merthyr  coal,"  the  parti- 
cular purpose  not  being  mentioned  in  the  written  contract,  but  there 
is  no  clear  refusal  to  warrant;  then,  although  the  coal  supplied  is 
Cyfartha  Merthyr,  the  buyer  can  recover  damages  if  it  be  unsuitable 
for  the  purpose  mentioned  before  the  contract  was  made,  viz.  : 
bunkering.  Gillespie  Bros.  v.  Cheneij,  [1896]  2  Q.  B.  59 ;  65  L.  J. 
Q.  B.  552. 

Where  machinery  or  goods  are  ordered  from  a  firm  who  manufacture 
but  do  not  otherwise  deal  in  the  articles,  it  is  implied  that  the  things 
shall  be  of  the  firm's  own  make,  unless  a  contrary  custom  or  usage  in 
the  trade  is  proved.  Johnson  v.  Baylton  (1881),  7  Q.  B.  D.  438;  50 
L.  J.  a  B.  753  ;  45  L.  T.  374. 

In  an  action  for  the  price  of  coal  sold  under  a  particular  name,  such 
as  "  Haswell  "VVallsend,"  without  any  warranty  of  quality  or  size,  the 
only  question  is  whether  it  is  that  kind  of  coal  or  not.  Taylor  v. 
Dalton  (1863),  3  F.  &  F.  263. 

Sale  by  15. — (1.)  A  contract  of  sale  is  a  contract  for  sale  by 

Sample.         sample,  where  there  is  a  term  in  the  contract,  express  or 
implied,  to  that  effect. 


*  Jones  V.  Bright  (1829),  3  M.  &  P.  Ex.  14  ;  3  Jur.  58  (smoke -consuming 

155;   5  Bing.  533;  7  L.  J.  (0.  S.)  furnace) ;  PW(?ert?<a;  v.  (1857), 

C.  P.  213 ;  30  B,.  R.  728.  1  C.  B.  N.  S.  613. 

t  Chanter  v.  Hopkins  (1838),  4  M.  %  Cowdy  y.  Thomas  (1876),  36  L.  T. 

&  W.  399;  1  H.  &H.  377;  8  L.  J.  22. 
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Part  II. 

EFFECTS  OF 


(2.)  In  the  case  of  a  contract  for  sale  by  sample — 

(a)  There  is  an  implied  condition  that  the  bulk  shall 

correspond  with  the  sample  in  quality : 

(b)  There  is  an  implied  condition  that  the  buyer  shall 
have  a  reasonable  opportunity  of  comparing  the  bulk 
with  the  sample : 

(c)  There  is  an  implied  condition  that  the  goods  shall  be 

free  from  any  defect,  rendering  them  unmerchantable, 
which  would  not  be  apparent  on  reasonable  examina- 
tion of  the  sample.  the  contract. 

Transfer  of 

16.  "Where  there  is  a  contract  for  the  sale  of  unascertained  ^^X^^^^'eLr 
goods,  no  property  in  the  goods  is  transferred  to  the  buyer 

and  Buyer. 

unless  and  until  the  goods  are  ascertained.   

Goods  must  be 

17.  — (1.)  Where  there  is  a  contract  for  the  sale  of  specific 

or  ascertained  sroods,  the  property  in  them  is  transferred  to  P^^operty 
the  buyer  at  such  time  as  the  parties  to  the  contract  intend  intended  to 
it  to  be  transferred.*  pass. 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  t  the 
conduct  of  the  parties,t  and  the  circumstances  of  the  case. 

18.  Unless  a  different  intention  appears,  the  following  are  Rules  for 
rules  for  ascertaining  the  intention  of  the  parties  as  to  the  ^jj^^^^^^^"^ 
time  at  which  the  property  in  the  goods  is  to  pass  to  the 

buyer. 

E-ule  1. — Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliverable  state,  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is 
made,  and  it  is  immaterial  whether  the  time  of  payment 
or  the  time  of  delivery,  or  both,  be  postponed. 

Eule  2. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the 
goods,  for  the  pm'pose  of  putting  them  into  a  deliverable 
state,  the  property  does  not  pass  until  such  thing  be 
done,  and  the  buyer  has  notice  thereof. 

Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 


*  8cath  V.  Moore  (1886),  11  App. 
Cas.  350,  370  ;  55  L.  J.  P.  C.  54  ; 
54  L.  T.  690. 

t  Jlnle  V.  Rawson  (1858),  4  C.  B. 
N.  S.  85 ;  27  L.  J.  C.  P.  189 ;  4  Jur. 


N.  S.  363  ;  6  W.  R.  339  ;  Bateman  v. 
Green  (1867),  Ir.  R.  2  C.  L.  166. 

+  FalkeY.  FletcJier  {IS65),  18  C.  B. 
N.  S.  403  ;  34  L.  J.  C.  P.  146  ;  11 
Jur.  N.  S.  176;  13  W.  R.  346. 
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reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing 
be  done,  and  the  buyer  has  notice  thereof.* 

Rule  4. — When  goods  are  delivered  to  the  buyer  on 
approval  or  "  on  sale  or  return,"  or  other  similar  terms 
the  property  therein  passes  to  the  buyer  : — 

(a)  When  he  signifies  his  approval  or  acceptance  to 
the  seller,  or  does  any  other  act  adopting  the  trans- 
action : 

(b)  If  he  does  not  signify  his  approval  or  acceptance 
to  the  seller  but  retains  the  goods  without  giving 
notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.  What  is  a  reason- 
able time  is  a  question  of  fact. 

Rule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of 
unascertained  or  future  goods  by  description,  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncon- 
ditionally appropriated t  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer, J  or  by  the  buyer 
with  the  assent  of  the  seller,  the  property  in  the  goods 
thereupon  passes  to  the  buyer.  Such  assent  may  be 
express  or  implied,  and  may  be  given  either  before  or 
after  the  appropriation  is  made  : 

(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  the  buyer,  and  does  not  reserve 
the  right  of  disposal,  he  is  deemed  to  have  unconditionally 
appropriated  the  goods  to  the  contract. § 

iLLlJSTRATioisr. — If  a  merchant  sells  a  heap  of  clay  or  coals  at  a 
price  per  ton,  the  huyer  to  fetch  it  away  and  weigh  it,  and  the  buyer 
takes  and  pays  for  part,  but  refuses  to  take  the  remainder,  then,  as 
nothing  remains  to  be  done  by  the  seller,  the  property  has  passed,  and 
the  seller  can  recover  the  contract  price  of  the  whole  heap.  Furley  v. 
Bates  (1863),  2  H.  &  0.  200;  33  L.  J.  Ex.  43;  10  Jur.  N.  S.  368; 
10  L.  T.  35  ;  12  W.  E.  438. 


*  Rhode  V.  Thwaites  (1826),  6  B.  & 
C.  388  ;  9  D.  &  R.  293  ;  5  L.  J.  (0.  S.) 
K.  B.  163  ;  30  E,.  R.  363. 

t  Snell  V.  Heighton  (1883),  1  Cab. 
&  Ell.  95  ;  Young  v.  Mattheios  (1866), 
L.  R.  2  C.  P.  127 ;  36  L.  J.  C.  P.  61  ; 
15  L,  T.  182. 


X  Campbell  v.  Mersey  Docks  and 
Harbour  Board  (1863),  14  C.  B.  N.  S. 
412;  8  L.  T.  245;  11  W.  R.  596. 

§  Calcutta  Co.  v.  Be  Mattos  (1863), 
32  L.  J.  Q.  B.  322  ;  33  L.  J.  Q.  B. 
214. 
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19.  — (1.)  Where  there  is  a  contract  for  the  sale  of  specific  Reservation 
goods,  or  where  goods  are  subsequently  appropriated  to  the  ^gpfjal  °* 
contract,  the  seller  may,  by  the  terms  of  the  contract  or 
appropriation,  reserve  the  right  of  disposal  of  the  goods  until 

certain  conditions  are  fulfilled.  In  such  case,  notwithstanding 
the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  or  custodier  for  the  purpose  of  transmission  to 
the  buyer,  the  property  in  the  goods  does  not  pass  to  the 
buyer  until  the  conditions  imposed  by  the  seller  are  ful- 
filled* 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of 
lading  the  goods  are  deliverable  to  the  order  of  the  seller  or 
his  agent,  the  seller  is  prima  facie  deemed  to  reserve  the  right 
of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for 
the  price,  and  transmits  the  bill  of  exchange  and  bill  of 
lading  to  the  buyer  together  to  secure  acceptance  or  payment 
of  the  bill  of  exchange,  the  buyer  is  bound  to  return  the  bill 
of  lading  if  he  does  not  honour  the  bill  of  exchange,  and  if 
he  wrongfully  retains  the  bill  of  lading  the  property  in  the 
goods  does  not  pass  to  him. 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the  'K\%\pr{mA 
seller's  risk  until  the  property  therein  is  transferred  to  the  ^'f^^^  passes 
buyer ;  but  when  the  property  therein  is  transferred  to  the  pertyf^^" 
buyer,  the  goods  are  at  the  buyer's  risk,  whether  delivery  has 

been  made  or  not. 

Provided  that  where  delivery  has  been  delayed  through  the 
fault  of  either  buyer  or  seller,  the  goods  are  at  the  risk  of  the 
party  in  fault  as  regards  any  loss  which  might  not  have 
occurred  but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the 
duties  or  liabilities  of  either  seller  or  buyer  as  a  bailee  or 
custodier  of  the  goods  of  the  other  party,  t 

iLLTJSTRATioisr. — If  there  is  a  contract  for  sale  of  1,000  tons  of  coal 
to  be  delivered  at  Rangoon,  one-half  the  price  to  be  paid  on  handing 
to  the  buyer  the  bill  of  lading,  and  the  balance  on  delivery  at  the 
destination ;  the  coal  is  shipped  and  the  buyer  pays  the  first  half  of 
the  price,  but  the  goods  are  not  delivered  at  Rangoon  :  in  such  a  case 
the  seller  is  entitled  to  retain  the  money  paid  to  him,  but  cannot  recover 


N.  S.  290  ;  34  L.  J.  C.  P.  273  ;  12 

L.  T.  573  (payment  against  bill  of 
lading)  ;  Gabarron  v.  Kreeft  (1875), 


L.  R.  10  Ex.  274 ;  44  L.  J.  Ex.  338 ; 
33  L.  T.  365;  24  W.  R.  146. 

t  Martincau  v.  Kitching  (1872),  L. 
R.  7  Q.  B.  436 ;  41  L.  J.  Q.  B.  227 ; 
26  L.  T.  336  ;  20  W.  R.  769. 
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the  remainder  of  the  price,  he  having  agreed  to  this  being  conditional 
on  delivery  at  the  destination.  Calcutta  Go.  v.  De  Mattos  (1864),  32 
L.  J.  Q.  B.  322 ;  33  L.  J.  Q.  B.  214. 

^^^/'''"•^        21.— (1.)  Subject  to  the  provisions  of  this  Act,  where 

  goods  are  sold  by  a  person  who  is  not  the  owner  thereof,  and 

Sale  by  who  does  not  sell  them  under  the  authority  or  with  the  con- 
throwner      ^^^^  owner,  the  buyer  acquires  no  better  title  to  the 

e  ow^e  .  goods  than  the  seller  had,  unless  the  owner  of  the  goods  is 
by  his  conduct  precluded  from  denying  the  seller's  authority 
to  sell. 

(2.)  Provided  also  that  nothing  in  this  Act  shall  afPect — 

(a)  The  provisions  of  the  Factors  Acts,  or  any  enactment 
enabling  the  apparent  owner  of  goods  to  dispose  of 
them  as  if  he  were  the  true  owner  thereof ; 

(b)  The  validity  of  any  contract  of  sale  under  any  special 
common  law  or  statutory  power  of  sale  or  under  the 
order  of  a  Court  of  competent  jurisdiction. 

Market  overt.  22. —  (1.)  Where  goods  are  sold  in  market  overt,  according 
to  the  usage  of  the  market,  the  buyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and  without 
notice  of  any  defect  or  want  of  title  on  the  part  of  the  seller. 

(2.)  Nothing  in  this  section  shall  affect  the  law  relating  to 
the  sale  of  horses. 

(3.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

Sale  under         23.  When  the  seller  of  goods  has  a  voidable  title  thereto, 
voidable  title,  but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller's  defect  of 
title. 

iLLiJSTRATioisr. — If  on  coals  being  sold,  the  buyer  gives  a  bill  drawn 
upon  a  fictitious  person,  and  resells  to  a  third  person,  the  seller  can 
avoid  the  sale  before,  but  not  after,  delivery  of  the  goods  to  the  third 
person.  White  v.  Garden  (1851),  10  C.  B.  919 ;  20  L.  J.  C.  P.  166 ; 
15  Jnr.  630. 

There  will,  however,  be  no  contract  at  all  if  an  impostor  (Blenkarn) 
obtains  goods  by  falsely  pretending  that  he  is  someone  else  (Blenkiron) 
with  whom  the  sellers  expected  they  were  dealing.  The  impostor,  not 
getting  any  title  to  the  goods,  cannot  give  any,  even  to  an  innocent 
purchaser.  Cund^J  v.  Lindsaij  (1878),  3  A.  C.  459 ;  47  L.  J.  Q.  B.  481 ; 
38  L.  T.  573  :  26  W.  E.  406. 


Reyesting 
of  property 
in  stolen 


24. — (1.)  Where  goods  have  been  stolen  and  the  offender 
is  prosecuted  to  conviction,  the  property  in  the  goods  so  stolen 
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revests  in  the  person  who  was  the  owner  of  the  goods  or  his  goods  on 
personal  representative,  notwithstanding  any  intermediate  ^f^^^^^gj. 
dealing  with  them,  whether  by  sale  in  market  overt  or 
otherwise. 

(2.)  Notwithstanding  any  enactment  to  the  contrary,  where 
goods  have  been  obtained  by  fraud  or  other  wrongful  means 
not  amounting  to  larceny,  the  property  in  such  goods  shall 
not  revest  in  the  person  who  was  the  ov/ner  of  the  goods,  or 
his  personal  representative,  by  reason  only  of  the  conviction  of 
the  offender. 

(3.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

25.  — (1.)  Where  a  person  having  sold  goods  continues  or  Seller  or 
is  in  possession  of  the  goods,  or  of  the  documents  of  title  to  ^'^J^^ 
the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a  afteTsale^ 
mercantile  agent  acting  for  him,  of  the  goods  or  documents 

of  title  under  any  sale,  pledge,  or  other  disposition  thereof,  to 
any  person  receiving  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if 
the  person  making  the  delivery  or  transfer  were  expressly 
authorised  by  the  owner  of  the  goods  to  make  the  same. 

(2.)  Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the 
goods  or  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  by  that  person,  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge,  or  other  disposition  thereof,  to  any  person  receiving 
the  same  in  good  faith  and  without  notice  of  any  lien  or 
other  right  of  the  original  seller  in  respect  of  the  goods,  shall 
have  the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  a  mercantile  agent  in  possession  of  the  goods  or 
documents  of  title  with  the  consent  of  the  owner.* 

(3.)  In  this  section  the  term  "  mercantile  agent "  has  the 
same  meaning  as  in  the  Factors  Acts. 

26.  — (1.)  A  writ  of  fieri  facias  ov  oilciGY  writ  of  execution  Effect  of 
against  goods  shall  bind  the  property  in  the  goods  of  the  writs  of 
execution  debtor,  as  from  the  time  when  the  writ  is  delivered 

to  the  sheriff  to  be  executed  ;  and,  for  the  better  manifesta- 
tion of  such  time,  it  shall  be  the  duty  of  the  sheriff,  without 
fee,  upon  the  receipt  of  any  such  writ,  to  endorse  upon  the 
back  thereof  the  hour,  day,  month,  and  year  when  he 
received  the  same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such 


*  Cahn  V.  TocheWs  Co.,  [1899]  1  Q.  B.  643  ;  68  L.  J.  Q.  B.  515  ;  80 
L.  T.  269  ;  47  W.  R.  422. 
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goods  acquired  by  any  person  in  good  faith  and  for  valuable 
consideration,  unless  such  person  had,  at  the  time  when  he 
acquired  his  title,  notice  that  such  writ  or  anj^  other  writ,  by 
virtue  of  which  the  goods  of  the  execution  debtor  might  be 
seized  or  attached,  had  been  delivered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff. 

(2.)  In  this  section  the  term  sheriff "  includes  any 
officer  charged  with  the  enforcement  of  a  writ  of  execution. 

(3.)  The  provisions  of  this  section  do  not  apply  to  Scot- 
land. 


Part  III. 

PERFOEMANCE 
OF  THE  CON- 
TRACT. 

Duties  of 
seller  and 
buyer. 


Payment  and 
delivery  are 
concurrent 
conditions. 


27.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of 
the  buyer  to  accept  and  pay  for  them,  in  accordance  with  the 
terms  of  the  contract  of  sale. 

Where  coal  is  to  be  put  on  board  ship,  there  is  an  implied  condition 
that  the  buyer  will  give  notice  that  the  ship  is  ready  at  a  specified 
place.  Where  such  notice  is  essential,  or  clearly  the  duty  of  the  pur- 
chaser, it  will  be  taken  that  his  not  giving  it  exonerates  the  seller 
from  performing  the  contract.  Armitage  y.  Insole  {ISoO),  14  Q.  B. 
728  ;  19  L.  J.  Q.  B.  202  ;  14  Jur.  619 ;  Stanton  v.  Austin  (1872),  L.  R. 
7  C.  P.  651  ;  41  L.  J.  C.  P.  218.  And  see  MacJcaij  v.  Dick  (1881),  6 
A.  C.  251 ;  29  W.  E.  541. 

Where  there  is  a  contract  to  buy,  from  one  coal  merchant,  all 
the  coal  or  coke  that  may  be  required  for  the  purpose  of  a  railway 
or  institution  for  a  specified  period,  the  coal  merchant  is  bound  to 
supply  the  stipulated  quantity,  notwithstanding  that  the  buyers  are 
obtaining  coal  or  coke  from  other  merchants.  Eastern  Counties  Ry.  v. 
Philipson  (1855),  16  C.  B.  2 ;  24  L.  J.  C.  P.  140. 

28.  Unless  otherwise  agreed,*  delivery  of  the  goods  and 
payment  of  the  price  are  concurrent  conditions,  that  is  to  say, 
the  seller  must  be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer 
must  be  ready  and  willing  to  pay  the  price  in  exchange  for 
possession  of  the  goods. 

Illusteation. — Where  there  is  a  contract  for  the  sale  of  1,000  tons 
of  coal  or  iron,  to  be  delivered  before  the  end  of  April  if  the  purchaser 
so  requires ;  hut  if  not  so  required,  to  be  paid  for  then  :  in  such  a  case  the 
seller  can  recover  the  price  at  the  end  of  April,  although  he  has  not 
tendered  the  goods  or  been  required  to  deliver  them.  Dunlop  v.  Grote 
(1845),  2  Car.  &  K  153.  See  Staunton  v.  Wood  (1851),  16  Q.  B.  638; 
15  Jur.  1123;  Nelson  v.  Patrick  (1845),  2  Car.  &  K.  641. 


*  Wayne's  Merthyr  Steam  Coal  and  Iron  Co.  v.  Moreicoocl  (1877),  46  L.  J. 
Q.  B.  746. 
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If  a  cheque  sent  in  payment  of  an  account  is  lost  in  transmission 
through  the  post,  the  sender  bears  the  loss,  even  though  for  many  years 
the  recipient  has  befen  paid  through  the  post.  Pennington  v.  Crossley 
(1897),  77  L.  T.  43. 

29. — (1.)  Whether  it  is  for  the  buyer  to  take  possession  of  l^^les  as  to 
the  goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  ^^^^^^^y- 
question  depending  in  each  case  on  the  contract,  express  or 
implied,  between  the  parties.  Apart  from  any  such  contract, 
express  or  implied,  the  place  of  delivery  is  the  seller's  place  of 
business,  if  he  have  one,  and  if  not,  his  residence  :  Provided 
that,  if  the  contract  be  for  the  sale  of  specific  goods,  which  to 
the  knowledge  of  the  parties  Avhen  the  contract  is  made  are 
in  some  other  place,  then  that  place  is  the  place  of  delivery. 

(2.)  Where  under  the  contract  of  sale  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is 
fixed,  the  seller  is  bound  to  send  them  within  a  reasonable 
time. 

(3.)  Where  the  goods  at  the  time  of  sale  are  in  the  posses- 
sion of  a  third  person,  there  is  no  delivery  by  seller  to  buyer 
unless  and  until  such  third  person  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf ;  provided  that  nothing 
in  this  section  shall  affect  the  operation  of  the  issue  or  transfer 
of  any  document  of  title  to  goods. 

(4.)  Demand  or  tender  of  delivery  may  be  treated  as  in- 
effectual unless  made  at  a  reasonable  hour.  What  is  a 
reasonable  hour  is  a  question  of  fact. 

(5.)  Unless  otherwise  agreed,  the  expenses  of  and  inci- 
dental to  putting  the  goods  into  a  deliverable  state  must  be 
borne  by  the  seller. 

Illustratiois". — Where  a  contract  is  entered  into  for  the  supply  of 
5,000  tons  of  coal  to  be  delivered  "during  June,  July,  August  and 
September  next,"  there  being  nothing  to  show  that  equal  monthly 
quantities  are  to  be  delivered  :  in  such  a  case  the  seller  is  only  bound 
to  deliver  the  whole  within  the  whole  time,  and  the  buyer  must  accept 
the  tender  of  reasonable  quantities  from  time  to  time.  Calaminus  v. 
Dowlais  Co.  (1878),  47  L.  J.  Q.  B.  575. 

"As  soon  as  possible"  imports  delivery  without  unreasonable  delay 
having  regard  to  the  seller's  ability  to  deliver  and  the  orders  he  already 
has  in  hand.  Attwood  v.  Emery  (1856),  1  C.  B.  N.  S.  110;  26  L.  J. 
C.  P.  73;  5  W.  E.  19. 

If  a  manufacturer  contracts  to  make  a  machine  "  as  soon  as  possible," 
this  means  as  soon  as  he  reasonably  can  having  regard  to  the  capacity 
of  his  works  and  to  orders  already  on  hand,  but  without  taking  into 
account  defects  in  the  works.  He  is  not  bound  to  supply  from  other 
works.  Hydraulic  Engineering  Co.  v.  McHaffie  (1878),  L.  E.  4  Q.  B.  D. 
670;  27  W.  E.  221. 
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If  a  contract  for  sale  of  coals,  delivered  at  tlie  collieries,  be  silent  as 
to  whether  the  seller  or  the  buyer  shall  supply  trucks,  but  the  usage 
between  the  parties  is  that  the  seller  shall  find  them,  he  cannot  justify 
non-performance  on  the  ground  that  the  buyer  has  failed  to  send 
trucks.    Rickett  v.  Maiiperley  Colliery  Co.  (1901),  Coal  and  Iron,  21  Jan. 

Delivery  of  80.— (1.)  Where  the  seller  delivers  to  the  buyer  a  quantity 
quanlty.  goocls  less  than  he  contracted  to  sell,  the  buyer  may  reject 

them,  but  if  the  buyer  accepts  the  goods  so  delivered  he  must 
pay  for  them  at  the  contract  rate. 

(2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the 
goods  so  delivered  he  must  pay  for  them  at  the  contract  rate. 

(3.)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
contracted  to  sell  mixed  with  goods  of  a  different  description 
not  included  in  the  contract,  the  buyer  may  accept  the  goods 
which  are  in  accordance  with  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole. 

(4.)  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement,  or  course  of  dealing  between  the 
parties. 

The  words  *'  estimated,"  "  about,"  more  or  less,"  will  be  treated 
as  words  of  expectation  or  approximation  only,  and  not  as  a  warranty 
of  quantity,  if  the  goods  are  otherwise  ascertained.  McLay  v.  Perry 
(1881),  44  L.  T.  152. 

Thus,  they  will  not  control  the  actual  quantity  required,  if  the  con- 
tract be  to  supply  all  the  coal  required  by  an  institution  during  a 
specified  period,  or  all  the  materials  required  for  a  specified  structure. 
Tancred  v.  Bteel  Co.  of  Scotland  (1890),  15  A.  C.  125  ;  62  L.  T.  738. 

But  if  the  goods  are  not  definitely  referred  to  in  some  such  way, 
then  the  quantity  actually  mentioned  will  be  the  quantity,  which 
cannot  be  exceeded.  See  Cross  v.  Eglin  (1829),  2  B.  &  Ad.  106 ;  9 
L.  J.  (0.  S.)  K  B.  145. 

On  a  contract  for,  say,  about  1,100  tons,  5  per  cent,  has  been  held 
to  be  a  fair  margin  by  the  Commercial  Court.  La  Societe  Anonyme 
V industrtelle  Busso-Belgey.  Scliolefield,  Times,  5  March,  1902.  And  see. 
Morris  v.  Levison{mQ),  L.  E.  1  C.  P.  D.  155;  45  L.  J,  C.  P.  409 ;  34 
L.  T.  576;  24  W.  E.  517. 

There  is  no  exact  rule  as  to  the  percentage  of  difference  allowed,  but 
it  must  not  be  very  large. 

Illtjsteation. — Where  a  seller  is  to  deliver  667  tons  of  coal  or  iron 
in  June,  July,  Aug.  and  Sept.,  in  about  equal  portions  each  month; 
and  he  delivers  only  one-eighth  of  the  agreed  quantity  in  the  first' 
month;  as  he  breaks  the  contract  at  the  outset,  the  buyer  can  cancel 
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the  contract.  Hoarey.  Rennie  (1859),  5  H.  &  N.  19 ;  29  L.  J.  Ex.  73  ; 
explained  in  Honch  v.  Midler  (1881),  7  Q.  B.  D.  92  ;  50  L.  J.  Q.  B. 
529  ;  45  L.  T.  202  ;  29  W.  E.  830. 

So,  where  a  seller  is  to  supply  a  quantity  of  Euabon  coals ;  he 
delivers  some  which  are,  and  subsequently  some  which  are  not,  Euabon 
coals  ;  the  second  lot  are  shot  into  the  same  heap  as  the  first :  in  such 
a  case  the  buyer  can  reject  the  whole,  and  can  charge  the  seller  with 
the  extra  cost  of  getting  coals  of  the  kind  agreed  for.  Nicholson  v. 
BradfieU  Union  (1866),  7  B.  &  S.  747 ;  L.  E.  1  Q.  B.  620 ;  35  L.  J.  Q.  B. 
176;  14  L.  T.  830  ;  14  W.  E.  731. 

31. — (1.)  Unless  otherwise  agreed,  the  buyer  of  goods  is  Instalment 
not  bound  to  accept  delivery  thereof  by  instalments.  dehvenes. 

(2.)  Where  there  is  a  contract  for  the  sale  of  goods  to  be 
delivered  by  stQ,ted  instalments,  which  are  to  be  separately 
paid  for,  and  the  seller  makes  defective  deliveries  in  respect 
of  one  or  more  instalments,  or  the  buyer  neglects  or  refuses 
to  take  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a 
question  in  each  case  depending  on  the  terms  of  the  contract 
and  the  circumstances  of  the  case,  whether  the  breach  of 
contract  is  a  repudiation  of  the  whole  contract  or  whether  it 
is  a  severable  breach  giving  rise  to  a  claim  for  compensation 
but  not  to  a  right  to  treat  the  whole  contract  as  repudiated. 

Illijstration. — Where  there  is  a  contract  for  the  sale  of  2,000  tons 
of  coal,  delivery  in  November,  or  equally  over  November,  December, 
and  January,  and  the  purchaser  refuses  to  accept  any  in  November 
(being  the  first  stated  period),  the  seller  is  entitled  to  forthwith  cancel 
the  contract,  no  part  of  it  having  been  performed,  and  is  not  Hable  to 
send  one-third  in  December  or  another  third  in  January.  The 
buyer  must  signify  sufficiently  soon  in  November  whether  he  will  take 
the  whole,  or  only  one-third,  in  that  month.  If  the  contract  has  been 
part  performed,  it  must  be  proceeded  with ;  acceptance  of  the 
November  instalment  involves  delivery  of  the  January  instalment, 
even  though  that  for  December  may  have  been  refused.  Honck  v.  Muller 
(1881),  L.  E.  7  Q.  B.  D.  92 ;  50  L.  J.  Q.  B.  529 ;  45  L.  T.  202 ;  29 
W.  E.  830.  See  Renter  v.  Sala  (1879),  L.  E.  4  C.  P.  D.  239;  48 
L.  J.  0.  P.  492 ;  40  L.  T.  476 ;  27  W.  E.  631. 

So,  where  the  seller,  in  the  first  month  or  other  stated  period,  tenders 
less  than  the  stipulated  instalment,  the  buyer  can  refuse  to  accept,  and 
can  cancel  the  entire  contract.  Hoare  v.  Rennie  (1859),  5  H.  &  N.  19 ; 
29  L.  J.  Ex.  73;  Norrington  v.  Wright  (1885),  8  Davis  (115  U.  S. 
Supreme  Court)  118  ;  Pollock  on  Contracts,  5th  ed.,  p.  257. 

Where  it  is  stipulated  in  a  contract  that  the  seller  is  not  bound  to  Strikes, 
deliver  the  instalments  in  the  event  of  a  "strike,"  it  is  immaterial 
whether  the  refusal  of  the  whole  body  of  workmen  to  work  be  con- 
sequent on  the  employers'  refusing  to  comply  with  the  workmen's 
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demands,  or  on  the  workmen's  refusing  to  complj^  with  the  employers' 
demands.  ''Strike"  includes  "lock-out."  King  y.  Far  Jeer  {1816), 
34  L.  T.  887  ;  see  De  Oleaga  v.  West  Cumberland  Iron  and  Steel  Co. 
(1879),  4  Q.  B.  D.  472  ;  48  L.  J.  Q.  B.  153 ;  41  L.  T.  342 ;  27  W.  R. 
870. 

Where  there  is  a  contract  to  supply,  say,  10,000  tons  of  coal  by  in- 
stalments during  twelve  months  from  1st  January,  provided  that,  if 
the  collieries  shall  be  idle  from  any  cause  soever,  deliveries  shall  cease 
"  If  collieries  until  ivork  is  resumed,  this  is  a  contract  only  for  the  definite  twelve 
idle,  deliveries  months  named,  and  after  the  expiry  thereof  the  sellers  cannot  be 
required  to  make  up  instalment  deliveries  which  were  not  made 
because  of  a  strike.  Stephens  y.  Oreat  Western  Colliery  Co,  (21st  June, 
1899),  15  T.  L.  E.  432. 

The  following  is  an  exceptionally  wide  clause: — "Strikes  and 
accidents. — In  the  event  of  riot,  strike  or  lock-out  of  the  workmen,  of 
accidents  to  workmen  or  machinery,  obstruction  on  the  railways, 
floods,  frosts,  storms,  epidemics,  or  fetes,  resulting  in  the  stoppage  or 
diminution  of  work  at  the  collieries,  the  sellers  shall  not  be  held  liable 
for  any  loss  or  damage  which  may  arise  by  reason  of  such  stoppage  or 
diminution.  The  supplies  contracted  for  may  be  wholly  or  partially 
suspended  during  the  continuance  of  such  stoppage,  but  the  terms  of 
the  contract  shall  be  extended  for  a  period  equal  to  that  during  which 
it  may  have  been  suspended."  Where  there  is  such  a  clause  as  this, 
and  the  sellers  are  within  the  excepted  causes  of  delay,  they  are  only 
liable  to  give  the  buyers  a  fair  share  of  their  output.  Ehhw  Vale,  &c. 
Coal  Co.  V.  Thomas,  Times,  9  May,  1900. 
Repudiation.  Eeptjdtation  of  the  entire  contract  will  not  be  inferred  from  the 
mere  circumstance — (i)  That  the  buyer  has  not  (even  in  the  first 
month)  sent  wagons  sufficient  to  take  away  the  full  quantity  of  coal 
agreed  to  be  delivered  and  taken  in  that  month,  he,  however,  having 
taken  part  so  as  to  make  the  contract  partly  performed.  Simpson  v. 
Crip2nn  (1872),  L.  R.  8  Q.  B.  14;  42  L.  J.  Q.  B.  28 ;  27  L.  T.  546; 
21  W.  E.  141  (500  tons  deliverable,  158  taken);  but  see  Honch  v. 
Muller  (1881),  7  Q.  B.  D.  92  ;  50  L.  J.  Q.  B.  529.  (ii)  That  the  seller 
has  delivered  an  instalment  which  is  inferior  in  quality  or  short  in 
quantity,  or  has  unduly  delayed  the  vessel  sent  for  the  shipment  of 
the  instalment.  Jonassohn  v.  Young  (1863),  4  B.  &  S.  296;  32  L.  J. 
Q.  B.  385 ;  11  W.  E.  962.  (iii)  That  the  buyer  neglects  or  refuses  to 
pay  for  one  instalment,  provided  he  is  ready  and  willing  to  accept  and 
pay  for  the  remaining  deliveries.  Freeth  v.  Burr  (1874),  L.  E.  9  0.  P. 
208 ;  43  L.  J.  C.  P.  91 ;  29  L.  T.  773  ;  22  W.  E.  370 ;  Merseij  Steel  Co. 
v.  Naylor  {1884),  9  A.  0.  434;  53  L.  J.  Q.  B.  497;  51  L.  T.  637; 
32  W.  E.  989. 

But  repudiation  will  be  inferred — 

If  it  be  clear  that  the  buyer's  refusal  to  pay  proceeds  from  his 
inability  to  pay,  or  from  an  intention  on  his  part  to  abandon  the 
contract.    Bloomer  y.  Ber^istein  {1814),  L.  R.  9  0.  P.  588;  43  L.  J, 
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C.  p.  375 ;  31  L.  T.  306 ;  23  W.  E.  238.  (The  sellers  notified  the 
buyer  that  they  would  cancel  contract  if  he  did  not  take  up  the  bill  of 
lading. ) 

Or  if  the  buyer  becomes  insolvent  and  allows  the  time  for  the  delivery  Insolvency, 
of  several  instalments  to  pass  by  without  demanding  the  goods  or 
signifying  his  intention  to  perform  the  contract,  and  the  seller  assents 
to  this.  Morgan  v.  Bain  (1874),  L.  E.  10  C.  P.  15 ;  44  L.  J.  C.  P.  47 ; 
31  L.  T.  61G  ;  23  W.  E.  239.  In  such  circumstances  little  evidence  is 
wanted  to  establish  that  the  seller  wishes  to  abandon  the  sale.  See 
Be  Phoenix  Bessemer  Co.  (1876),  L.  E.  4  0.  D.  108;  46  L.  J.  C.  115; 
35  L.  T.  776 ;  25  W.  E.  187  (where  there  was  not  an  open  insolvency 
or  a  practical  declaration  of  inability  to  pay). 

Eepudiation  will  not  be  inferred  from  the  buyer's  merely  delaying  Delaying 
payment  because  he  doubted  whether  he  would  be  legally  safe  in  payment, 
paying  to  a  seller  against  whom  a  winding-up  petition  is  pending. 
Merseij  Steel  Co.  Y.NayJor  (1884),  9  A.  0.  434;  53  L.  J.  Q.  B.  497; 
51  L.  T.  637  ;  32  W.  E.  989.  See  Ttjers  v.  Bosedale  and  Ferrijhill  Iron 
Go.  (1875),  L.  E.  10  Ex.  195  ;  44  L.  J.  Ex.  130 ;  33  L.  T.  56 ;  23 
W.  E.  871. 

To  guard  against  the  foregoing  decisions,  a  clause  is  sometimes 
inserted  in  the  contract  providing  that  if  one  party  makes  default  in 
delivering  or  taking  the  agreed  quantity  in  any  one  month,  the  other 
party  shall  be  at  liberty  to  cancel  the  contract. 

Compensation". — If  the  buyer  takes  the  agreed  instalment  of,  say, 
158  tons  only  instead  of,  say,  500  tons,  damages  can  be  recovered 
against  him  for  not  taking  the  difference  (342  tons).  A  buyer  who 
fails  to  take  the  whole  of  the  agreed  quantity  in  a  specified  month 
cannot  insist  on  having  the  remaining  quantity  in  a  subsequent 
month.  Per  Blackburn,  J.,  in  Simpson  v.  Crippin  (1872),  L.  E. 
8  Q.  B.  14 ;  42  L.  J.  Q.  B.  28,  33  ;  27  L.  T.  546 ;  21  W.  E.  141. 

32. — (1.)  Where,  in  pursuance  of  a  contract  of  sale,  the  DeHveryto 
seller  is  authorised  or  required  to  send  the  goods  to  the  buyer,  carrier, 
delivery  of  the  goods  to  a  carrier,  whether  named  by  the 
buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer  is 
2mmd  facie  deemed  to  be  a  delivery  of  the  goods  to  the  buyer. 

(2.)  Unless  otherwise  authorised  by  the  buyer,  the  seller 
must  make  such  contract  with  the  carrier,  on  behalf  of  the 
buyer,  as  may  be  reasonable,  having  regard  to  the  nature  of 
the  goods  and  the  other  circumstances  of  the  case.  If  the 
seller  omit  so  to  do,  and  the  goods  are  lost  or  damaged  in 
course  of  transit,  the  buyer  may  decline  to  treat  the  delivery 
to  the  carrier  as  a  delivery  to  himself,  or  may  hold  the  seller 
responsible  in  damages. 

(3.)  Unless  otherwise  agreed,  where  goods  are  sent  by  the 
seller  to  the  buyer  by  a  route  involving  sea  transit,  under  cir- 
cumstances in  which  it  is  usual  to  insure,  the  seller  must  give 


c. 
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sucli  notice  to  the  buyer  as  may  enable  him  to  insure  them 
during  their  sea  transit,  and,  if  the  seller  fails  to  do  so,  the 
goods  shall  be  deemed  to  be  at  his  risk  during  such  sea 
transit. 


Risk  where  33.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his 
delivered^ at  ^^^^     ^  place  other  tlian  that  where  they  are  when  sold, 

distant  place,  the  buyer  must,  nevertheless,  unless  otherwise  agreed,  take 

any  risk  of  deterioration  in  the  goods  necessarily  incident  to 

the  course  of  transit. 


Illustration. — If  hoop-iron  put  on  boat  in  Staffordshire  becomes 
rusted  while  on  its  way  to  Liverpool,  the  buyer  is  bound  to  accept  it. 
Bull  V.  Bohison  (1854),  10  Ex.  342;  24  L.  J.  Ex.  165;  2  C.  L.  E. 
1276;  2  W.  R.  623. 

The  same  rule  would  apply  to  coal  becoming  crushed  in  the  ordinary 
course  of  carriage. 


Buyer's  right      34. — (1.)  Where  goods  are  delivered  to  the  buyer,  which 
the^o-oods^^^  he  has  not  previously  examined,  he  is  not  deemed  to  have 
^      *      accepted  them  unless  and  until  he  has  had  a  reasonable 
opportunity  of  examining  them,  for  the  purpose  of  ascertain- 
ing whether  they  are  in  conformity  with  the  contract. 

(2.)  Unless  otherwise  agreed,  when  the  seller  tenders  de- 
livery of  goods  to  the  buyer,  he  is  bound,  on  request,  to 
afford  the  buyer  a  reasonable  opportunity  of  examining  the 
goods,  for  the  purpose  of  ascertaining  whether  they  are  in 
conformity  with  the  contract. 

Acceptance.  35.  The  buyer  is  deemed  to  have  accepted  the  goods  when 
he  intimates  to  the  seller  that  he  has  accepted  them,  or  when 
the  goods  have  been  delivered  to  him  and  he  does  any  act  in 
relation  to  them  which  is  inconsistent  with  the  ownership  of 
the  seller,  or  when  after  the  lapse  of  a  reasonable  time,  he 
retains  the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them.* 

36.  Unless  otherwise  agreed,  where  goods  are  delivered  to 
the  buyer,  and  he  refuses  to  accept  them,  having  the  right  so 
to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is 
sufficient  if  he  intimates  to  the  seller  that  he  refuses  to  accept 
them. 


Buyer  not 
bound  to 
return  re- 
jected goods. 


*  See  Fa(/e  v.  Morffcin  (1886),  15  Q.  B.  D.  228  ;  54  L.  J.  Q.  B.  434 ; 
53  L.  T.  126;  33  W.  R.  793. 


Sale  of  G-oods  Act,  1893. 


675 


37.  When  the  seller  is  ready  and  willing  to  deliver  the  Liability  of 
ffoods,  and  requests  the  buyer  to  take  delivery,  and  the  buyer  ^^ycrfor 
does  not  within  a  reasonable  time  after  such  request  take  or  refusing 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  delivery  of 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  and  also  S^odn. 
for  a  reasonable  charge  for  the  care  and  custody  of  the  goods. 
Provided  that  nothing  in  this  section  shall  affect  the  rights  of 

the  seller  where  the  neglect  or  refusal  of  the  buyer  to  take 
delivery  amounts  to  a  repudiation  of  the  contract. 

38.  — (1.)  The  seller  of  goods  is  deemed  to  be  an ''unpaid     Part  IV. 
seller  "  within  the  meaning  of  this  Act —  unpaid  selleb 

(a)  When  the  w^hole  of  the  price  has  not  been  paid  or  ^^^^st  the 

^   ^      ,        T         ^  ^  ^  GOODS. 

tendered ;   

(b)  When  a  bill  of  exchange  or  other  negotiable  instru-  Unpaid  seller 
ment  has  been  received  as  conditional  payment,  and 

the  condition  on  which  it  was  received  has  not  been 
fulfilled  by  reason  of  the  dishonour  of  the  instrument 
or  otherwise.* 

(2.)  In  this  part  of  this  Act  the  term  "  seller  "  includes 
any  person  who  is  in  the  position  of  a  seller,  as,  for  instance, 
an  agent  of  the  seller  to  whom  the  bill  of  lading  has  been 
indorsed,  or  a  consignor  or  agent  who  has  himself  paid,  or  is 
directly  responsible  for,  the  price. 

39.  — (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any  Unpaid 
statute  in  that  behalf,  notwithstanding  that  the  property  in  ^ights^ 
the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of 
goods,  as  such,  has  by  implication  of  law — 

(a)  A  lien  on  the  goods,  or  right  to  retain  them,  for  the 

price,  while  he  is  in  possession  of  them  ; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with 
the  possession  of  them ; 

(c)  A  right  of  re-sale  as  limited  by  this  Act. 

(2.)  Where  the  property  in  goods  has  not  passed  to  the 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  co- extensive 
with  his  rights  of  lien  and  stoppage  in  transitu  where  the 
property  has  passed  to  the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same.  Attachment 
while  in  his  own  hands  or  possession,  by  arrestment  or  poind-  g^^^i^^^ 


*  Gunn  V.  Bolckoiv  (1875),  L.  R.  10  Cli.  491  ;  44  L.  J.  Ch.  732;  32 
L.  T.  781 ;  23  W.  R.  739. 
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ing ;  and  such  arrestment  or  poinding  shall  have  the  same 
operation  and  effect  in  a  competition  or  otherwise  as  an 
arrestment  or  poinding  by  a  third  party. 

Unpaid  Seller's  41, — (1,)  Subject  to  the  provisions  of  this  Act,  the  unpaid 
seller  of  goods,  who  is  in  possession  of  them,  is  entitled  to 
retain  possession  of  them,  until  payment  or  tender  of  the 
price  in  the  following  cases,  namely : — 

(a)  Where  the  goods  have  been  sold  without  any  stipulation 

as  to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the 
term  of  credit  has  expired ; 

(c)  Where  the  buyer  becomes  insolvent.* 

(2.)  The  seller  may  exercise  his  right  of  lien  notwith- 
standing that  he  is  in  possession  of  the  goods  as  agent  or 
bailee  or  custodier  for  the  buyer. 

Part  delivery.  42.  Where  an  unpaid  seller  has  made  part  delivery  f  of 
the  goods,  he  may  exercise  his  right  of  lien  or  retention  on 
the  remainder,  unless  such  part  delivery  has  been  made 
under  such  circumstances  as  to  show  an  agreement  to  waive 
the  lien  or  right  of  retention. 

Terminaiion  43. — (1.)  The  unpaid  seller  of  goods  loses  his  lien  %  or 
®  right  of  retention  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 

or  custodier,  for  the  purpose  of  transmission  to  the 
buyer,  without  reserving  the  right  of  disposal  of  the 
goods ; § 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  posses- 
sion of  the  goods  ; 

(c)  By  waiver  thereof. 

(2.)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for 
the  price  of  the  goods. 


*  See  In  re  Fhoenix  Bessemer  Steel 
Co.  (1876),  4  Ch.  D.  108  ;  46  L.  J. 
Ch.  115  ;  35  L.  T.  776  ;  25  W.  R. 
187. 

t  Ex  parte  Cooper  (1879),  11  Ch.  D. 
68  ;  48  L.  J.  Bk.  49  ;  40  L.  T.  105  ; 
27  W.  R.  518. 

X  See  3Ierchant   Banking   Co.  v. 


Phoenix  Bessemer  Steel  Co.  (1877),  5 
Ch.  D.  205;  46  L.  J.  Ch.  418;  36 
L.  T.  395  ;  25  W.  R.  457  (warrants 
for  iron) . 

§  Grice  v.  Richardson  (1878),  3 
A.  C.  319  ;  47  L.  J.  P.  C.  48;  37 
L.  T.  677  ;  26  W.  R.  358. 
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44.  Subject  to  tlie  provisions  of  this  Act,  when  the  buyer  Stoppage  in 
of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  ^'^^^situ. 
with  the  possession  of  the  goods  has  the  right  of  stopping 

them  in  transitu^  that  is  to  say,  he  may  resume  possession  of 
the  goods  as  long  as  they  are  in  course  of  transit,*  and  may 
retain  them  until  payment  or  tender  of  the  price. 

45.  — (I.)  Goods  are  deemed  to  be  in  course  of  transit  from  Duration  of 
the  time  when  they  are  delivered  to  a  carrier*  by  land  or  transit, 
water,  or  other  bailee  or  custodier,  for  the  purpose  of  trans- 
mission to  the  buyer,  until  the  buyer,  or  his  agent  in  that 

behalf,  takes  delivery  of  them  from  such  carrier  or  other 
bailee  or  custodier. 

(2.)  If  the  buyer  or  his  agent  in  that  behalf  obtains 
delivery  of  the  ,goods  before  their  arrival  at  the  appointed 
destination,  the  transit  is  at  an  end. 

(3.)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  or  custodier  acknow- 
ledges to  the  buyer,  or  his  agent,  that  he  holds  the  goods  on 
his  behalf  and  continues  in  possession  of  them  as  bailee  or 
custodier  for  the  buyer,  or  his  agent,  the  transit  is  at  an  end, 
and  it  is  immaterial  that  a  further  destination  for  the  goods 
may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  or  custodier  continues  in  possession  of  them, 
the  transit  is  not  deemed  to  be  at  an  end,  even  if  the  seller 
has  refused  to  receive  them  back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the 
buyer  it  is  a  question  depending  on  the  circumstances  of  the 
particular  case,  whether  they  are  in  the  possession  of  the 
master  as  a  carrier,  or  as  agent  to  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  or  custodier  wrong- 
fully refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in 
that  behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to 
the  buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the 
goods  may  be  stopped  in  transitu,  unless  such  part  delivery 
has  been  made  under  such  circumstances  as  to  show  an  agree- 
ment to  give  up  possession  of  the  whole  of  the  goods. 

46.  — (1.)  The  unpaid  seller  may  exercise  his  right  of  Howstoppage 
stoppage  in  transitu   either  by   taking   actual   possession     transitu  ia 
of  the  goods,  or  by  giving  notice  of  his  claim  to  the  carrier 


*  Roserear  China  Clay  Co.,  Ex  parte,  W.  R.  591  ;  Kemp  v.  FalJc  (1882),  7 
In  re  Cock  (1879),  11  C.  D.  560 ;  48  App.  Gas.  573  ;  52  L.  J.  Cli.  167 ;  47 
L.  J.  Bk.  100  ;  40  L.  T.  730  ;  27     L.  T.  454  ;  31  W.  R.  125. 
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or  other  bailee  or  custodier  in  whose  possession  tlie  goods  are. 
Suoli  notice  may  be  given  either  to  the  person  in  actual  pos- 
session of  the  goods  or  to  his  principal.  In  the  latter  case 
the  notice,  to  be  effectual,  must  be  given  at  such  time  and 
under  such  circumstances  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  or 
agent  in  time  to  prevent  a  delivery  to  the  buyer. 

(2.)  When  notice  of  stopjiage  in  trcnisifn  is  given  by  the 
seller  to  the  carrier,  or  other  bailee  or  custodier  in  possession 
of  the  goods,  he  must  re-deliver  the  goods  to,  or  according  to 
the  directions  of,  the  seller.  The  expenses  of  such  re-delivery 
must  be  borne  by  the  seller. 

47.  Subject  to  the  provisions  of  this  Act,  the  un]3aid 
seller's  right  of  lien  or  retention  or  stoppage  in  transitu  is  not 
affected  by  any  sale,  or  other  disposition  of  the  goods  which 
the  buyer  may  have  made,  unless  the  seller  has  assented 
thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the 
goods,  and  that  person  transfers  the  document  to  a  person 
who  takes  the  document  in  good  faith  and  for  valuable  con- 
sideration, then,  if  such  last-mentioned  transfer  was  by  way 
of  sale  the  unpaid  seller's  right  of  lien  or  retention  or  stop- 
page i}i  transitu  is  defeated,  and  if  such  last-mentioned 
transfer  was  by  way  of  pledge  or  other  disposition  for  value, 
the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  can  only  be  exercised  subject  to  the  rights  of  the 
transferee. 


Sale  not 
generally 
rescinded  by 
lien  or  stop- 
page in 
transitu. 


48. — (1.)  Subject  to  the  provisions  of  this  section,  a  con- 
tract of  sale  is  not  rescinded  by  the  mere  exercise  by  an 
unpaid  seller  of  his  right  of  lien  or  retention  or  stoppage  in 
transitu. 

(2.)  Where  an  unpaid  seller,  who  has  exercised  his  right  of 
lien  or  retention  or  stoppage  in  transitu,  re-sells  the  goods,  the 
buyer  acquires  a  good  title  thereto  as  against  the  original 
buyer. 

(3.)  Where  the  goods  are  of  a  perishable  nature,  or  where 
the  unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to 
re-sell,  and  the  buyer  does  not  within  a  reasonable  time  pay 
or  tender  the  price,  the  unpaid  seller  may  re-sell  the  goods 
and  recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract. 

(4.)  Where  the  seller  expressly  reserves  a  right  of  re-sale 
in  case  the  buyer  should  make  default,  and  on  the  buyer 
making  default,  re-sells  the  goods,  the  original  contract  of 
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sale  is  thereby  rescinded,  but  without  prejudice  to  any  claim 
the  seller  may  have  for  damages. 

49.  — (1.)  Where,  under  a  contract  of  sale,  the  property  in     ^^rt  V. 
the  goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  actions  for 
neglects  or  refuses  to  pay  for  the  goods  according  to  the  terms  ^he  contract. 
of  the  contract,  the  seller  may  maintain  an  action  against  him  Remedies  of 
for  the  price  of  the  goods.  Seller. 

(2.)  Where,  under  a  contract  of  sale,  the  price  is  payable  ^^tionfor 
on  a  day  certain  irrespective  of  delivery,  and  the  buyer  price, 
wrongfully  neglects  or  refuses  to  pay  such  price,  the  seller 
may  maintain  an  action  for  the  price,  although  the  property 
in  the  goods  has  not  passed,  and  the  goods  have  not  been 
appropriated  to  the  contract.* 

(3.)  Nothing  in  this  section  shall  prejudice  the  right  of  the 
seller  in  Scotlan({  to  recover  interest  on  the  price  from  the 
date  of  tender  of  the  goods,  or  from  the  date  on  which  the 
price  was  payable,  as  the  case  may  be. 

50.  — (1.)  Where  the  buyer  wrongfully  neglects  or  refuses  Damages 

to  accept  and  pay  for  the  ffoods,  the  seller  may  maintain  an 

,.      ^     •     ,  \  '      0      1°         P  ;  acceptance, 

action  agamst  hnn  lor  damages  tor  non-acceptance. 

(2.)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events, 
from  the  buyer's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages  is  prima  facie  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  current  price  at  the  time  or  times  when  the  goods 
ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for 
acceptance,  then  at  the  time  of  the  refusal  to  accept. 

Where  the  coal  is  of  a  perishable  character,  rapidly  deteriorating  Perishable 
if  raised  and  stored  above  ground,  the  colliery  proprietors  are  not  coal  sold^but 
bound  to  actually  raise  the  coal  until  and  unless  waggons  are  sent  to 
receive  it;  and  if  the  buyer  makes  default  in  taking  delivery,  the 
colliery  proprietors  can  recover  the  difference  between  (1)  the  cost  of 
raising  the  coal  added  to  the  value  of  the  coal  itself  remaining  un- 
raised  in  the  mine,  and  (2)  the  contract  price.  Such  sum  can  be 
ascertained  by  persons  experienced  in  the  coal  trade  without  actually 
raising  or  selling  the  coal.  SUkstone  and  Dodworth  Coal  and  Iron  Co, 
V.  Joint  StocJc  Coal  Co.  (1876),  35  L.  T.  668. 

Where  there  is  not  an  available  market,  the  plaintiffs  are  entitled  No  market, 
to  the  full  amount  of  the  damage  which  they  have  really  sustained  by 


*  Dunlop  V.  Grote  (1845),  2  Car.  &  K.  153. 
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breach  of  the  contract ;  the  i^erson  who  has  broken  the  contract  not 
being  exposed  to  additional  cost  by  reason  of  the  plaintiffs  not  doing 
Duty  of  what  they  ought  to  have  done  as  reasonable  men,  and  the  plaintiffs 

seller.  j^ot  being  under  any  obligation  to  do  anything  otherwise  than  in  the 

Position  of  ordinary  course  of  business.  Ltver  v.  Dunldrk  Hall  Colliery  Co,  (1878), 
buyer.  g  25 ;  39  L.  T.  239,  241 ;  S.  C.  in  II.  L.  43  L.  T.  706. 

Remedies  of  51. — (1.)  Where  the  seller  wrongfully  neglects  or  refuses 
the  Buyer.  deliver  the  goods  to  the  buyer,  the  buyer  may  maintain 

Damages  for        action  against  the  seller  for  damages  for  non-delivery, 
non-dehvery.      (2.)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,*  in  the  ordinary  course  of  events, 
from  the  seller's  breach  of  contract. 

(3.)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages  is  iirimd  facie  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the  time  or  times 
when  they  ought  to  have  been  delivered,  or,  if  no  time  was 
fixed,  then  at  the  time  of  the  refusal  to  deliver. 

Illustration'. — Where  a  coal  merchant  agrees  to  buy  a  derrick 
which  he  intends  to  use  for  special  and  extraordinary  purposes  not 
known  to  the  seller,  and  there  is  delay  in  delivering  the  derrick,  the 
seller  is  not  liable  for  damages  sustained  in  not  being  able  to  use  the 
derrick  for  the  extraordinary  purpose  ;  but  he  is  liable  to  pay  the  loss 
occasioned  by  the  buyer's  not  being  able  to  use  it  for  the  ordinary  and 
obvious  use  to  which  it  was  applicable,  viz.,  as  a  coal  store.  Cory  v. 
Thames  Ironivorks  Co.  (1868),  L.  E.  3  Q.  B.  181 ;  37  L.  J.  Q.  B.  68. 

Inquiry  as  to  the  measure  and  amount  of  damages  will  be  dispensed 
with  if  the  contract  provides  for  a  certain  sum  per  day  or  per  week  to 
be  paid  upon  quantities  delayed  in  delivery ;  it  will  be  calculated  from 
the  last  day  fixed  for  delivery.  Bergheim  v.  Blaenavon  Iron  Co.  (1875), 
L.  E.  10  Q.  B.  319 ;  44  L.  J.  Q.  B.  92 ;  32  L.  T.  451 ;  23  W.  E.  618. 

Where  there  is  a  contract  for  the  sale  of  500  tons  of  coal  to  be 
delivered  in  about  equal  quantities  over  September,  October  and 
November,  and  the  seller  on  5th  September  gives  notice  cancelling  the 
contract ;  if  the  buyer  does  not  sue  until  after  the  end  of  the  contract 
period,  he  can  recover  the  aggregate  of  the  differences  between  the 
contract  price  and  the  market  price  at  the  end  of  each  month,  but  not 
the  difference  between  the  contract  price  and  the  market  price  at  the 
end  of  the  last  month.  Brown  v.  Midler  (1872),  L.  E.  7  Ex.  319; 
41  L.  J.  Ex.  214;  27  L.  T.  272 ;  21  W.  E.  18.  So,  where  the  seller 
fails  to  keep  up  the  agreed  daily  or  monthly  supply.  Barningham  v. 
Smith  (1875),  31  L.  T.  540. 


*  Hadley  v.  Baxendale  (1854),  9  Jur.  358  ;  and  see  Hammond  v,  Bus- 
Ex.  341,  354  ;  23  L.  J.  Ex.  179  ;  18      sey,  uoted  under  sect.  54,  p.  683, ^jos^. 
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But  in  siicli  a  case  the  buyer  can,  if  he  likes,  sue  at  once  on  receiving 
notice  of  repudiation :  the  damages  will  be  estimated  prospectively ; 
and  it  rests  upon  the  repudiator  to  show  that  the  damages  should  be 
mitigated  on  the  ground  that  the  other  party  could  have  made  another 
contract  for  the  supply  of  the  undelivered  goods.  Roper  v.  Johnson 
(1873),  L.  E.  8  C.  P.  167 ;  42  L.  J.  C.  P.  65  ;  28  L.  T.  296 ;  21  W.  E. 
384. 

The  notice  must  be  clear  and  unambiguous.  Mersey  Steel  Co.  v. 
Naylor,  9  A.  C.  434  ;  53  L.  J.  Q.  B.  497 ;  Rhymney  Ry.  v.  Brecon  Ry. 
(1900),  83  L.  T.  111. 

Where  a  colliery  owner  agrees  to  sell  coals  at  10s.  per  ton,  deliver- 
able on  31st  August,  and  fails  to  deliver,  and  the  buyer  has  agreed  to 
resell  at  12s.  and  the  market  price  on  31st  August  is  lis.  :  in  such  a  case 
the  colliery  owner  is  liable  to  pay  the  difference  between  10s.  and  lis. 
per  ton.  The  loss  erf  profit  on  a  resale  cannot  be  taken  into  calculation, 
even  though  the  contract  be  one  for  "  forward  delivery."  Williams  v. 
Reynolds  (1865),  6  B.  &  S.  495  ;  34  L.  J.  Q.  B.  221 ;  11  Jur.  N.  S.  973 ; 
12  L.  T.  728;  13  W.  E.  940. 

If  the  time  of  delivery  be  postponed  to  a  specified  date,  by  arrange-  Postponement 
ment  between  the  parties,  and  one  of  them  breaks  the  contract,  the  other  dehvery. 
party  can  recover  the  difference  between  the  contract  price  and  the 
market  price  at  the  postponed  date,  and  will  have  the  benefit  of  a  rise 
in  the  market  at  that  time.     Ogle  v.  Vane  [Earl)  (1868),  L.  E.  3 
Q.  B.  272;  37  L.  J.  Q.  B.  77  ;  9  B.  &  S.  182  ;  16  W.  E.  463. 

If  the  postponement  is  not  to  a  definite  time,  the  damages  will  be 
based  on  the  market  price  at  the  time  when  the  defaulter  is  called 
upon  to  make  or  accept  delivery,  or  alternatively  at  a  reasonable  time 
after  the  last  request  for  postponement.  Hickman  v.  Haynes  (1875), 
L.  E.  10  C.  P.  598  ;  44  L.  J.  C.  P.  358  ;  32  L.  T.  873  ;  23  W.  E.  872. 

52.  In  any  action  for  breach  of  contract  to  deliver  specific  Specific 
or  ascertained  goods  the  Court  may,  if  it  thinks  fit,  on  the  performance, 
application  of  the  plaintiff,  by  its  judgment  or  decree  direct 
that  the  contract  shall  be  performed  specifically,  without 
giving  the  defendant  the  option  of  retaining  the  goods  on 
payment  of  damages.  The  judgment  or  decree  may  be  un- 
conditional, or  upon  such  terms  and  conditions  as  to  damages, 
payment  of  the  price,  and  otherwise,  as  to  the  Court  may 
seem  just,  and  the  application  by  the  plaintiff  may  be  made 
at  any  time  before  judgment  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supple- 
mentary to,  and  not  in  derogation  of,  the  right  of  specific 
implement  in  Scotland. 

"  Specific  goods"  are  defined  in  sect.  62,  and  do  not  include  future 
goods.  The  Court  will  not  grant  specific  performance  of  a  contract  for 
the  sale  of  coals,  or  an  injunction  to  restrain  sale  otherwise  than  as 
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agreed ;  the  reason  being  that  any  breach  of  contract  may  be  fully 
compensated  by  the  market  price.  Fothenjill  v.  lioiuland  (1873),  L.  R. 
17  Eq.  132  ;  43  L.  J.  Ch.  253  (contract  for  the  whole  of  the  get  for  five 
years) ;  FoUard  v.  Clayton  (1855),  1  K.  &  J.  462  ;  1  Jur.  N.  S.  342  ; 
3  W.  R.  349. 

53.  — (1.)  Where  there  is  a  breach  of  warranty  by  the  seller, 
or  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of  war- 
ranty, the  buyer  is  not  by  reason  only  of  such  breach  of 
warrant}^  entitled  to  reject  the  goods ;  but  he  may 

(a)  set  up  against  the  seller  the  breach  of  warranty  in 

diminution  or  extinction  of  the  price  ;  or 

(b)  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty. 

(2.)  The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  breach  of  warranty. 

(3.)  In  the  case  of  breach  of  warranty  of  quality  such  loss 
is  prhnd  facie  the  difference  between  the  value  of  the  goods 
at  the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 

(4.)  The  fact  that  the  buyer  has  set  up  the  breach  of  war- 
ranty in  diminution  or  extinction  of  the  price  does  not  prevent 
him  from  maintaining  an  action  for  the  same  breach  of 
warranty  if  he  has  suffered  further  damage. 

(5.)  Nothing  in  this  section  shall  prejudice  or  affect  the 
buyer's  right  of  rejection  in  Scotland  as  declared  by  this  Act. 

54.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer 
or  the  seller  to  recover  interest  or  special  damages  in  any  case 
where  by  law  interest  or  special  damages  may  be  recoverable, 
or  to  recover  money  paid  where  the  consideration  for  the 
payment  of  it  has  failed. 

Generally,  in  an  action  for  the  price  of  goods  sold,  interest  is  not 
recoverable.    Beaumont  v.  Greathed  (1846),  2  C.  B.  494. 

It  can  only  be  recovered  where  there  is  an  agreement  for  payment  of 
interest,  or  where  the  arrangement  was  to  pay  by  a  negotiable  instru- 
ment [Harper  v.  Williams  (1843),  4  Q.  B.  219)  (agreement  may  be 
implied  from  usage,  In  re  Marq.  of  Anglesey,  [1901]  2  Ch.  548);  or 
wbere  the  jury,  if  they  think  fit,  award  interest  by  way  of  damages, 
where  the  debt  or  sum  is  certain,  or  can  be  ascertained  by  mere  calcu- 
lation, and  is  payable  by  virtue  of  some  written  instrument  at  a  certain 
time,  or,  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing  coupled  with  notice  that 
interest  will  be  charged  (3  &  4  Will.  4,  c.  42,  s.  28 ;  see  L.  C.  &  D.  By, 
V.  S.  E,  By.,  [1892]  1  Ch.  144;  [1893]  A.  C.  429;  69  L.  T.  637). 
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It  is  not  essential  that  the  demand  should  specify  the  exact  amount 
due ;  it  is  enough  if  the  debt  be  demanded  and  the  amount  can  be 
supplied  by  an  easy  calculation  {Geakey.  Boss  (1875),  44  L.  J.  C.  P. 
315  ;  32  L.  T.  666;  23  W.  E.  658) ;  but  otherwise  if  there  has  to  be 
verification  (Z.  C.  &  D.  By.  v.  8.  E.  By.,  above),  and  an  account  headed 
"5  per  cent,  interest  charged  after  12  months'  credit"  is  not  a 
sufficient  demand.    Be  Lloyd  Edwards  (1891),  61  L.  J.  Ch.  22. 

Where  a  coalowner  or  merchant  sells  coal  as  "  steam  coal,"  knowing  Special 
that  his  vendee  intends  to  resell  it  under  the  same  description,  the  damages, 
latter  can  recover,  not  only  the  damages  obtained  by  his  sub-vendee 
by  reason  of  the  coal  delivered  not  being  reasonably  fit  for  use  as 
steam  coal,  but  also  costs  incurred  in  reasonably  defending  the  action. 
This  reasonableness  will  be  inferred  if  the  original  seller,  on  being 
apprised  of  the  action,  repudiates  liability  and  insists  that  the  coal  is 
accordiug  to  contract.  Hammond  v.  Bussey  (1887),  20  Q,.  B.  D.  79; 
57  L.  J.  Q.  B.  58  (knowledge  implied) ;  Agiiis  v.  Great  Western 
Colliery  Co.,  [1899]  1  Q.  B.  413  ;  80  L.  T.  140  (knowledge  express). 

In  order  to  establish  a  case  for  special  damages,  mere  notice  given 
by  the  one  party  of  the  probable  consequences  to  him  is  not  neces- 
sarily sufficient ;  nor,  on  the  other  hand,  is  it  necessary  that  there 
should  be  implied  an  undertaking  to  be  answerable  for  the  special 
damages ;  it  is  enough  that  from  the  common  view  of  both  parties  at 
the  time  of  entering  into  the  contract  a  loss  is  contemplated  as  the 
natural  or  necessary  result  of  breach  of  contract.  Campbell  on  Sale 
of  Goods,  2nd  ed.  506. 

65.  Where  any  right,  duty,  or  liability  would  arise  under 
a  contract  of  sale  by  implication  of  law,  it  may  be  negatived 
or  varied  by  express  agreement,  or  by  the  course  of  dealing 
between  the  parties,  or  by  usage,  if  the  usage  be  such  as  to 
bind  both  parties  to  the  contract. 

56.  Where,  by  this  Act,  any  reference  is  made  to  a  reason- 
able time,  the  question  what  is  a  reasonable  time  is  a  question 
of  fact. 


Part  VI. 

SUPPLEMEX- 
TAEY. 

Exclusion  of 
implied  terms 
and  condi- 
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57.  Where  any  right,  duty,  or  liability  is  declared  by  this  Bights,  &c. 
Act,  it  may,  unless  otherwise  by  this  Act  provided,  be  en-  b^^acti?n^^ 
forced  by  action. 

58.  In  the  case  of  a  sale  by  auction —  Auction 

(1.)  Where  goods  are  put  up  for  sale  by  auction  in  lots, 
each  lot  is  prima  facie  deemed  to  be  the  subject  of  a 
separate  contract  of  sale  : 

(2.)  A  sale  by  auction  is  complete  when  the  auctioneer 
announces  its  completion  by  the  fall  of  the  hammer, 
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or  in  other  customary  manner.  Until  sucli  announce- 
ment is  made,  any  bidder  may  retract  his  bid  : 

(3.)  Where  a  sale  by  auction  is  not  notified  to  be  subject 
to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be 
lawful  for  the  seller  to  bid  himself,  or  to  employ  any 
person  to  bid,  at  such  sale,  or  for  the  auctioneer  know- 
ingly to  take  any  bid  from  the  seller  or  any  such 
person :  Any  sale  contravening  this  rule  may  be 
treated  as  fraudulent  by  the  buyer : 

(4.)  A  sale  by  auction  may  be  notified  to  be  subject  to  a 
reserved  or  upset  price,  and  a  right  to  bid  may  also  be 
reserved  expressly  by  or  on  behalf  of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but  not  other- 
wise, the  seller,  or  any  one  person  on  his  behalf,  may  bid  at 
the  auction. 

59.  In  Scotland,  where  a  buyer  has  elected  to  accept  goods 
which  he  might  have  rejected,  and  to  treat  a  breach  of  con- 
tract as  only  giving  rise  to  a  claim  for  damages,  he  may,  in 
an  action  by  the  seller  for  the  price,  be  required,  in  the 
discretion  of  the  Court  before  which  the  action  depends,  to 
consign  or  pay  into  Court  the  price  of  the  goods,  or  part 
thereof,  or  to  give  other  reasonable  security  for  the  due  pay- 
ment thereof. 

60.  The  enactments  mentioned  in  the  schedule  to  this  Act 
are  hereby  repealed,  as  from  the  commencement  of  this  Act,  to 
the  extent  in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or 
suffered,  or  any  right,  title,  or  interest  acquired  or  accrued, 
before  the  commencement  of  this  Act,  or  any  legal  proceeding 
or  remedy  in  respect  of  any  such  thing,  right,  title,  or 
interest. 

61.  —  (1.)  The  rules  in  bankruptcy  relating  to  contracts  of 
sale  shall  continue  to  apply  thereto,  notwithstanding  anything 
in  this  Act  contained. 

(2.)  The  rules  of  the  common  law,  including  the  law  mer- 
chant, save  in  so  far  as  they  are  inconsistent  with  the  express 
provisions  of  this  Act,  and  in  particular  the  rules  relating  to 
the  law  of  principal  and  agent,  and  the  effect  of  fraud,  mis- 
representation, duress  or  coercion,  mistake,  or  otlier  invalidat- 
ing cause,  shall  continue  to  apply  to  contracts  for  the  sale  of 
goods. 

(3.)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby, 
shall  affect  the  enactments  relating  to  bills  of  sale,  or  any 
enactment  relating  to  the  sale  of  goods  which  is  not  expressly 
repealed  by  this  Act. 
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(4.)  The  provisions  of  this  Act  relating  to  contracts  of  sale 
do  not  apply  to  any  transaction  in  the  form  of  a  contract  of 
sale  which  is  intended  to  operate  hy  way  of  mortgage,  pledge, 
charge,  or  other  security. 

(5.)  Nothing  in  this  Act  shall  prejudice  or  affect  tlie  land- 
lord's right  of  hypothec  or  sequestration  for  rent  in  Scotland. 

62. — (1.)  In  this  Act,  unless  the  context  or  subject  matter  Interpreta- 
otherwise  requires, —  °^  terms. 

"  Action  "  includes  counterclaim  and  set  off,  and  in  Scot- 
land condescendence  and  claim  and  compensation : 

"  Bailee  "  in  Scotland  includes  custodier  : 

*'  Buyer "  means  a  person  who  buys  or  agrees  to  buy 
goods : 

^'  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as 
a  sale  : 

"  Defendant "  includes  in  Scotland  defender,  respondent, 
and  claimant  in  a  multiplepoindiug  : 
Delivery  "  means  voluntary  transfer  of  possession  from 
one  person  to  another  : 

"  Document  of  title  to  goods  "  has  the  same  meaning  as  it 
has  in  the  Factors  Acts : 

"  Factors  Acts  "  means  the  Factors  Act,  1889,  the  Factors  52  &  53  Vict. 
(Scotland)  Act,  1890,  and  any  enactment  amending  or  ^- 
substituted  for  the  same  :  "^^^t. 

"  Fault "  means  wrongful  act  or  default : 

"  Future  goods  "  means  goods  to  be  manufactured  or  ac- 
quired by  the  seller  after  the  making  of  the  contract 
of  sale  : 

"  Groods  "  include  all  chattels  personal  other  than  things  in 
action  and  money,  and  in  Scotland  all  corporeal  move- 
ables except  money.  The  term  includes  emblements, 
industrial  groAving  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be 
severed  before  sale  or  under  the  contract  of  sale  : 

"  Lien  "  in  Scotland  includes  right  of  retention  : 
Plaintiff  "  includes  pm-suer,  complainer,  claimant  in  a 
multiplepoindiug  and  defendant  or  defender  counter- 
claiming  : 

*'  Property  "  means  the  general  property  in  goods,  and  not 

merely  a  special  property  : 
Quality  of  goods  "  includes  their  state  or  condition  : 
Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and 

delivery : 

"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods  : 
Specific  goods  "  mean  goods  identified  and  agreed  upon 
at  the  time  a  contract  of  sale  is  made  : 


c.  40. 
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"  Warranty  "  as  regards  England  and  Ireland  means  an 
agreement  with  reference  to  goods  which  are  the  suhject 
of  a  contract  of  sale,  but  collateral  to  the  main  purpose 
of  such  contract,  the  breach  of  which  gives  rise  to  a 
claim  for  damages,  but  not  to  a  right  to  reject  the 
goods  and  treat  the  contract  as  repudiated. 

As  regards  Scotland  a  breach  of  warranty  shall  be  deemed 
to  be  a  failure  to  perform  a  material  part  of  the 
contract. 

(2.)  A  thing  is  deemed  to  be  done  "  in  good  faith  "  within 
the  meaning  of  this  Act  when  it  is  in  fact  done  honestly, 
whether  it  be  done  negligently  or  not. 

(3.)  A  person  is  deemed  to  be  insolvent  within  the  meaning 
of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the 
ordinary  course  of  business,  or  cannot  pay  his  debts  as  they 
become  due,  whether  he  has  committed  an  act  of  bankruptcy 
or  not,  and  whether  he  has  become  a  notour  bankrupt  or 
not. 

(4.)  G-oods  are  in  a  "deliverable  state"  within  the  meaning 
of  this  Act  when  they  are  in  such  a  state  that  the  buyer 
would  under  the  contract  be  bound  to  take  delivery  of  them. 

SCHEDULE. — Enactments  Eepealed. 

1  Jac.  1,  c.  21  ;  29  Cha.  2,  c.  3,  ss.  15  &  16  (commonly  cited  as 
16  &  17) :  9  Geo.  4,  c.  14,  s.  7 ;  19  &  20  Vict.  c.  60,  ss.  1,  2,  3,  4  &  5 ; 
19  &  20  Yict.  c.  97,  ss.  1  &  2. 


Weights  and  Measures  Act 

Weights  and      By  the  Weights  and  Measures  Act,  1889,  it  is  enacted — 

1889.  '  "  All  coal  shall  be  sold  by  weight  only,  except  where,  by 
the  written  consent  of  the  purchaser,  it  is  sold  by  boat-load,  or 
by  waggons  or  tubs,  delivered  from  the  colliery  into  the  works 
of  the  purchaser."    (Penalty  5/.)* 

Sale  ticket.  Where  any  quantity  of  coal  exceeding  2  cwt.  is  delivered 

by  means  of  any  vehicle  (not  including  a  railway  truck)  f  to 
a  purchaser,  the  seller  of  the  coal  shall  therewith  deliver,  or 
cause  to  be  delivered  or  to  be  sent  by  post  or  otherwise,  to  the 
purchaser  or  to  his  servant  before  any  part  of  the  coal  is 


*  52  &  53  Vict.  c.  21,  s.  20. 


t  Ibid,  s.  34. 
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unloaded,  a  ticket  or  note  according  to  the  following  form  or 
to  the  like  effect.''    (Penalty  5/.)  t  :— 

Mr.  A.  B.  \_here  insert  the  name  of  the  buyer']. 
Take  notice  that  you  are  to  receive  herewith  —  tons 

—  cwt.  —  lbs.  of  coal. 

[  When  sold  in  sacks,  add]  in  —  sacks,  each  containing 

—  cwt. 

[  When  sold  in  hulk,  add]  tons.  cwts.  lbs. 

Weight  of  coal  and  vehicle 
Tare  weight  of  vehicle  .... 
Net  weight  of  coal  herewith  delivered  to 
purchaser  ...... 

C.  D.  \Jiere  insert  the  name  of  the  seller]. 
E.  F.  \Jiere  insert  the  name  of  the  person  in  charge  of  the  vehicle]. 

Where  coal  is  delivered  by  means  of  a  vehicle,  the  seller  must  deliver  or 
send  by  post  or  otherwise  to  the  purchaser  or  his  servant,  before  any  part  of 
the  coal  is  unloaded,  a  ticket  or  note  in  this  form. 

Any  seller  of  coal  who  delivers  a  less  quantity  than  is  stated  in  this  ticket 
or  note  is  liable  to  a  fine. 

Any  person  attending  on  a  vehicle  used  for  the  delivery  of  coal  who,  having- 
received  a  ticket  or  note  for  delivery  to  the  purchaser,  refuses  or  neglects  to 
deliver  it  to  the  purchaser  or  his  servant  is  liable  to  a  fine." 

It  is  permissible  to  insert  the  description,  rate,  price,  cost  of  carting, 
and  any  other  particulars ;  but  none  of  the  above  statutory  details 
should  be  omitted. 

The  statute  is  complied  with  if,  by  arrangement  with  the  purchaser, 
the  coal  is  weighed  on  his  premises,  and  the  weight  is  ascertained 
before  the  coal  is  accepted,  even  though  the  ticket  is  filled  up  by  the 
purchaser's  servant.  Edwards  v.  Purnell,  [1899]  1  Q.  B.  449 ;  68 
L.  J.  Q.  B.  272  ;  79  L.  T.  737  ;  47  W.  E.  380;  63  J.  P.  249.  So,  if 
the  name  by  which  the  seller  carries  on  business,  and  not  necessarily 
his  own  name,  be  inserted  without  fraudulent  intent.  Cameron  v. 
Tijler,  (1899)  2  Q.  B.  94 ;  68  L.  J.  Q.  B.  759 ;  80  L.  T.  764  ;  47  W.  E. 
559  ;  63  J.  P.  567. 

Where  coal  is  sold  necessitating  delivery  in  several  quantities,  it  is  One  ticket, 
necessary  to  give  a  ticket  with  every  load.    It  is  not  sufficient  to  give  ^^^^^j^g 
one  ticket  in  respect  of  an  aggregate  quantity  delivered  in  several 
loads.    Stangoe  v.  Slatter  (1896),  60  J.  P.  342. 

If,  say,  two  tons  are  ordered,  and  the  seller  gives  a  ticket  that  the  Full  quan- 
coal  will  be  delivered  in  twenty  sacks  containing  2  cwt.  each,  he  will  tity,  but 
not  be  liable  to  a  penalty  if  one  or  more  sacks  contain  less  than  ^^[j^tM^^in 
2  cwt.,  provided  that  the  total  number  of  sacks  equals  the  two  tons  each  sack, 
undertaken  to  be  delivered.   Godfrey  v.  Radford  (1896),  75  L.  T.  224; 
60  J.  P.  615. 


t  52  &  53  Vict.  0.  21,  s.  21. 
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"  Where  any  quantity  of  coal  exceeding  2  cwt.  is  con- 
veyed for  delivery  on  sale  in  a  veliicle  in  bulk,  the  seller  of 
the  coal  shall,  unless  the  vehicle  is  provided  by  the  purchaser, 
cause  the  weight  of  the  vehicle,  as  well  as  of  the  coal  con- 
tained therein,  to  be  previously  ascertained  by  a  weighing 
machine  stamped  by  the  inspector  of  weights  and  measures, 
and  being  on  or  near  to  the  place  from  which  the  coal  is 
brought,  and  shall  from  time  to  time  cause  the  tare  weight 
of  the  vehicle  to  be  marked  thereon  in  such  manner  as  the 
local  authority  approve.  The  seller  shall  insert  ...  a 
statement  of  the  correct  weight  of  the  vehicle,  or  of  the 
veliicle  and  of  the  animal  drawing  it  where  both  are  weighed 
together  with  the  load,  as  well  as  of  the  correct  weight  of  the 
coal  contained  in  the  veliicle."    (Penalty  5/.)  * 

The  "  correct  weight  "  for  this  purpose  is  the  weight  as  ascertained 
at  the  place  from  which  the  coal  is  brought,  and  not  the  weight  at  the 
place  and  time  of  delivery.  Knowles  v.  Sinclair,  [1898]  1  Q.  B.  170; 
07  L.  J.  Q.  B.  67  ;  77  L.  T.  624 ;  46  W.  R.  188  ;  62  J.  P.  102. 

The  Act  also  fixes  a  penalty  in  case  of  frauds  by  drivers  of  coal 
carts  ;  f  and  directs  that  a  weighing  instrument  be  kept  at  the  place 
where  coal  is  sold  by  retail ;  J  and  gives  power  to  require  weighment 
of  coal  or  vehicle  ;  §  and  for  bye-laws  to  be  made  with  respect  to  the 
sale  of  coal.  || 

A  bye-law  purporting  to  empower  any  constable  in  a  district  to 
require  coal  to  be  re-weighed  is  unreasonable,  as  it  might  involve  the 
coal  being  weighed  a  great  number  of  times.  AUy  v.  Farrell,  [1896] 
1  Q.  B.  636 ;  65  L.  J.  M.  C.  115  ;  74  L.  T.  492 ;  60  J.  P.  373.  And 
see  Kent  County  Council  v.  Humphrey,  [1895]  1  Q.  B.  903;  64 
L.  J.  M.  C.  190;  72  L.  T.  563  ;  43  W.  R.  506  ;  59  J.  P.  520;  Martin 
V.  Clark  (1893),  62  L.  J.  M.  C.  178  ;  5  R.  542. 

When  coals  are  sold  in  sacks  bearing  labels  showing  the  weight, 
such  labels  are  a  representation  by  the  seller  of  the  amount  of  coal 
in  the  sack,  unless  there  is  evidence  that  the  labels  have  been  tampered 
with.  Weights  and  Measures  Act,  1889,  s.  29  (2) ;  Franhliu  v.  God- 
frey (1894),  63  L.  J.  M.  C.  239 ;  43  W.  E.  46 ;  10  E.  523. 

Where  coal  is  delivered  on  behalf  of  a  seller  of  coal  who  employs  an 
intermediary  contractor  to  execute  the  orders,  the  original  seller  is 
liable  to  be  convicted  notwithstanding  that  the  carter  who  delivers 
is  not  his  servant  but  is  in  the  employment  of  the  intermediary  con- 
tractor.   Baker  v.  Herd  (1894),  58  J.  P.  413. 

The  carter,  however,  is  not  seller,  and  a  representation  made  by  him 
is  not  of  itself  binding  on  his  master  so  as  to  make  him  liable  to  be 
fined.  Roherts  v.  Woodward  (1890),  25  Q.  B.  D.  412 ;  59  L.  J.  M.  C. 
129;  63  L.  T.  200;  38  W.  E.  770;  55  J.  P.  116. 


*  52  &  53  Vict.  c.  21,  s.  22. 

§  Ibid.  8.  27. 


t  Ibid.  s.  23.  +  Ibid.  8.  25, 

II  Ibid.  s.  28, 
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Resiricfing  Competition. 
It  is  not  unlawful  for  traders  to  combine  for  the  purpose  of  Restricting 

.    .  .  .  ro      i  1  ^  •  ^  competition 

restricting  competition,  nor  to  oner  terms  to  customers  which, 
result  in  their  not  dealing  with  persons  who  are  not  in  the 
combination,  provided  there  be  no  trespass,  violence,  force, 
fraud,  breach  of  contract,  nor  act  founded  in  malice  or  ill- 


^'  Competition,  however  severe  and  egotistical,  if  unattended 
by  circumstances  of  dishonesty,  intimidation,  molestation,  or 
the  intentional  procurement  of  a  violation  of  individual 
rights  without  just  cause,  gives  rise  to  no  cause  of  action  at 
common  law  "  {h). 

It  is  not  illegal  for  coal  or  quarry- owners  to  agree  among  Agreement 
themselves  that  several  of  them  will  not  tender  for  a 
particular  contract,  but  that  others  of  them  shall  tender,  and 
buy  from  the  non-tenderers  stated  proportions  of  the  coal  or 
stone  required  to  carry  out  the  contract  when  accepted  (c). 

An  agreement  in  general  restraint  of  trade  will  not  be  Restraint  of 
enforced  by  law  (f/),  but  partial  restraint  is  valid  if  the  agree- 
ment is  founded  on  a  valuable  consideration,  and  if  the 
restriction  does  not  go,  as  to  its  extent  in  space  or  otherwise, 
beyond  what,  in  the  judgment  of  the  Court,  is  reasonably 
necessary  for  the  protection  of  the  other  party,  regard  being 
had  to  the  nature  of  the  trade  or  business  (e). 

Good  matter  in  the  agreement  can  be  severed  from  the 


will  {a). 


bad  {e). 


{a)  Mogul  Steamship  Co.  v.  McGre- 
gor (1891),  [1892]  A.  C.  25  ;  61  L.  J. 
Q.  B.  295  ;  66  L.  T.  1  ;  40  W.  R. 
337  ;  56  J.  P.  101. 


W.  R.  189 ;  Mineral  Water  Bottle 
Societg  v.  Booth  (1887),  36  C.  D.  465  ; 
57  L.  T.  673  ;  36  W.  R.  274. 


{e)  Maxim- Nor denfelt  Guns  and 
Ammunition  Co.  y.  Nordenfelt  (No.  1) 
(H.  L.),  [1894]  A.  C.  535  ;  63  L.  J. 
Ch.  908  ;  11  R.  1  ;  71  L.  T.  489  ; 
Fothergill  v.  Rowland  (1874),  L.  R. 
17  Eq.  132;  43  L.  J.  Ch.  252;  29 
L.  T.  414;  22  W.  R.  42;  Underwood 
V.  Barker,  [1899]  1  Ch.  300  ;  68  L.  J. 
Ch.  201  ;  80  L.  T.  306  ;  47  W.  R. 
347  ;  Haynes  v.  Doman,  [1899]  2  Ch. 
13  ;  68  L.  J.  Ch.  419  ;  80  L.  T. 
306. 


{b)  Per  Bowen,  L.  J.,  Ibid.  (1889), 
23  Q.  B.  D.  598. 


{c)  Jones  \.  North  (1875),  L.  R.  19 
Eq.  426  ;  44  L.  J.  Ch.  388  ;  32  L.  T. 
149  ;  23  W.  R.  468. 


{d)  miton  V.  Eckersley  (1856),  6  E. 
&  B.  47  ;  24  L.  J.  Q.  B.  353  ;  25  L. 
J.  Q.  B.  199  ;  4  W.  R.  326  ;  Collins 
V.  Locke  (1879),  4  App.  Cas.  674  ;  48 
L.  J.  P.  C.  68;  41  L.  T.  292  ;  28 


C. 


Y  Y 


690 


Severing  and  Trading. 


Trade  Name. 

Trade  name.  As  against  a  person  owning  collieries  in  a  particular  place 
(say  Eadstock)  and  using  that  name  (say  "  Radstock  Col- 
lieries") on  wagons  and  bill-heads,  coal  merchants  in  that 
place  are  not  entitled  to  use  a  trade  name  incorporating  the 
place  in  question  (say  "The  Eadstock  Colliery  Proprietors") 
unless  and  until  they  should  acquire  a  colliery  in  the  parish  ; 
or  to  use  any  style  implying  that  their  coal  came  from  that 
parish,  unless  and  until  they  become  authorised  to  sell  coal 
raised  from  a  colliery  within  that  parish  (/) . 

A  trader  can  bond  fide  adopt  as  his  trade  or  business 
name  what  is  an  accurate  statement  of  an  existing  state  of 
facts,  as  his  own  name,  alone  or  in  combination,  notwith- 
standing that  it  may  be  similar  to  another  well-known 
name  [g)  ;  provided,  however,  that  there  is  no  intention  to 
deceive  (Ji), 

Where  a  similar  name  is  calculated  to  mislead  the  public, 
the  competitor  will  be  restrained  from  using  it,  as,  for 
instance,  the  use  of  "  Pall  Mall  Gruinea  Coal  Co."  by  the 
former  manager  of    The  Gluinea  Coal  Co."  {i). 

Where  a  trader  has  a  right  to  a  trade  mark  on  goods  sold 
in  a  foreign  market,  an  injunction  will  be  granted  to  restrain 
the  export  of  goods  under  another  trade  mark  which  may 
deceive  the  ultimate  purchasers,  although  it  would  not  deceive 
Englishmen  or  the  dealers  in  the  foreign  market  {k) . 

As  a  rule,  there  must  be  no  delay  in  applying  for  an 
injunction,  but  there  will  be  no  laches  if  the  plaintiff  has 
merely  been  waiting  until  he  has  collected  sufficient  proof  of 
the  injury  (^). 


(/)  Braham  v.  Beachim  (1878),  7 

C.  D,  848  ;  47  L,  J.  Ch.  348  ;  38 
L.  T.  640  ;  26  W.  R.  654. 

ig)  Turton  v.  Ttirton  (1889),  42  C. 

D.  128  ;  58  L.  J.  Ch.  677  ;  61  L.  T. 
571  ;  38  W.  R.  22  ;  and  see  Redda- 
way  V.  Banham,  [1896]  A.  C.  199  ; 
65  L.  J.  Q.  B.  381  ;  74  L.  T.  289; 
44  W.  R.  638. 


(A)  Tussaud  v.  Tussaud  (1890),  44 
0.  D.  678 ;  59  L.  J.  Ch.  631  ;  62 
L.  T.  633  ;  38  W.  R.  503. 

{i)  Lee  v.  Haley  (1870),  L.  R.  5  Ch. 
155  ;  39  L.  J.  Ch.  284  ;  22  L.  T.  258  ; 
18  W.  R.  242. 

{k)  Johnston  v.  Orr-Utviny  (1882), 
7  App.  Cas.  219  ;  51  L.  J.  Ch.  797  ; 
46  L.  T.  206;  30  W.  R.  417. 


Royal  Arms  :  Port  Dues. 


691 


Royal  Arms. 

By  sect.  106  of  the  Patents,  Designs  and  Trade  Marks  l^oyal  arms. 
Act,  1883  {I),  it  is  enacted — 

"  Any  person  who,  without  the  authority  of  [His]  Majesty 
or  any  of  the  Royal  Family,  or  of  any  Grovernment  Depart- 
ment, assumes  or  uses  in  connection  with  any  trade,  business, 
calling  or  profession,  the  Royal  Arms,  or  arms  so  nearly 
resembling  the  same  as  to  be  calculated  to  deceive,  in  such  a 
manner  as  to  be  calculated  to  lead  other  persons  to  believe 
that  he  is  carrying  on  his  trade,  business,  calling  or  profession 
by  or  under  such  authority  as  aforesaid,  shall  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  20/." 

On  this  it  has  been  held  that  a  coal  merchant,  who  formerly 
had  contracts  with  a  government  department,  was  liable  to  be 
convicted  for  using  paper  with  the  Royal  Arms  printed 
thereon,  and  the  words  "  late  contractor  to  Her  Majesty's 
Government,''  even  though  the  words  "  by  appointment " 
were  not  used  {m). 


Port  Dues. 

If  a  person  buys  coals  at  a  pit  and  carries  them  in  his  own  Port  dues, 
keel  to  the  sea-port,  and  there  tranships  them  to  a  vessel  also 
belonging  to  him  for  the  pui'pose  of  being  used  by  him,  this 
nevertheless  amounts  to  a  "  dealing  with  "  or  exporting  the 
coals  so  as  to  make  him  liable  to  port  dues  {n). 

(I)  46  &  47  Vict.  c.  57.  Hull  (1891),  55  J.  P.  518  ;  Midler  v. 

(m)  Cameron  v.  Kennedij  (1900),  64  Baldwin  (1874),  L.  R.  9  Q.  B.  457  ; 

J.  P.  41.  43  L.  J.  Q.  B.  164  ;  30  L.  T.  864  ; 

{n)  Wilson  V.  Kingston -upon -Hull  22  W.  R.  909  ;  sjidi  s,ee  Poole  x.  Pike, 

(1866),  12  Jur.  N.  S.  706  ;  14  W.  R.  [1902]  Times,  5  Feb.,  and  p.  748, 

638  ;  N.  E.  Ry.  v.  Kingston -upon-  post. 


Note. — As  to  selling  coal  in  the  Metropolis,  see  1  &  2  Will.  4,  c.  76  :  Selling  coal 
Frend  v.  Butterjield  (1840),  11  A.  &  E.  838  ;  Colli7is  v.  Hopwood  (1847),  15  M.  in  London. 
&  W.  459  ;  16  L.  J.  Ex.  124  ;  Meredith  r.  Holman  (1847),  16  M.  &  W.  798  ; 
16  L.  J.  Ex.  126  ;  Smith  v.  Wood  (1889),  24  Q.  B.  D.  23  ;  59  L.  J.  Q.  B.  5  ; 
61  L.  T.  870  ;  38  W.  R.  138  ;  54  J.  P.  324  ;  St.  Leonard's,  Shoreditch  v. 
Franklin  (1878),  3  C.  P.  D.  377  ;  47  L.  J.  C.  P.  727  ;  39  L.  T.  122  ;  26  W.  R. 
882,  5  &  6  Will.  4,  c.  63  :  Smith  v.  Cartwright  (1851),  6  Ex.  927  ;  20  L.  J. 
Ex.  401.    1  &  2  Vict.  c.  101  :  Cundell  v.  Dawson  (1848),  17  L.  J.  C.  P.  311 ; 

4  C,  B.  375  ;  11  Jur.  634  ;  Blandford\.  Morrison  (1850),  19  L.  J.  Q.  B.  533  ; 

5  Q.  B.  724  ;  14  Jur.  1130.  Metropolitan  Streets  Act,  1867,  s.  15:  Fletcher 
V.  Fields,  [1891]  1  Q.  B.  790 ;  60  L.  J.  M.  C.  102 ;  64  L.  T.  472  :  39  W.  R. 
656. 
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Carriage  by  Railway  or  Canal. 


(6.)  Carriage  of  Minerals,  &c.  by  Railway  or  Canal. 


Reasonable 
facilities : 


notwithstand- 
ing special 
agreements. 


Agreement 
prejudicial 
to  public 
interest. 


Special  Acts. 


■Wagons. 


Traffic  Facilities. 

"  Every  railway  company,  canal  company,  and  railway  and 
canal  company,  shall,  according  to  tlieir  respective  powers, 
afford  all  reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  .  .  .  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles  "  {6). 

"  Nothing  in  any  agreement,  whether  made  before  or  after 
10th  August,  1888,  which  has  not  been  confirmed  by  Act,  or 
by  the  Board  of  Trade,  or  by  the  Commissioners  under  the 
Regulation  of  Railways  Act,  1873,  or  this  Act,  shall  render 
a  [railway  or  (and)  canal]  company  unable  to  afford,  or  shall 
authorise  such  company  to  refuse,  such  reasonable  facilities 
for  traffic,  as  may  in  the  opinion  of  the  Commissioners,  be 
required  in  the  interests  of  the  public,  or  shall  prevent  the 
Commissioners  from  making  or  enforcing  any  order  with 
respect  to  such  facilities  "  (2;). 

Private  arrangements  will  be  overridden  when  public  con- 
siderations and  the  public  interest  require  it,  as  where  by  an 
agreement,  made  before  1888,  it  is  stipulated  that  a  railway 
company  shall  not  allow  coal  to  be  received  at,  or  deposited 
at,  or  sent  from,  a  specified  station,  which  has  not  been  raised 
from,  or  manufactured  at,  the  collieries  or  coke  ovens  upon  a 
specified  estate  {q) . 

Provisions  contained  in  any  special  Act  of  the  railway  or 
canal  company,  extending  or  limiting  the  facilities  prescribed 
by  the  Traffic  Act,  1854,  must,  however,  be  read  and  con- 
sidered along  with  that  Act  (r) .  Thus,  although  it  may  be 
doubtful  whether  a  railway  company  are  liable  to  provide 
wagons  for  the  carriage  of  coal  [s)  unless  they  find  them  for 
other  customers  {t),  yet,  if  there  be  a  special  Act  stipulating 
that  the  railway  company  shall  find  wagons  for  mines  or  works 
adjoining  a  certain  line,  or  in  certain  specified  circumstances, 


(0)  Railway  and  Canal  Traffic  Act, 
1854,  s.  2. 

( p)  Railway  and  Canal  Traffic  Act, 
1888,  s.  II. 

{q)  Rishton  Local  Board  v.  L.  ^'  Y. 
By.  (1893),  8  Ry.  &  C.  Tr.  C.  74. 

(r)  Tharsis  Sulphur,  ^c.  Co.  v.  L.  ^ 


iV.  TF.  Ry.  (1881),  3  Ry.  &  C.  Tr.  C. 
455. 

(s)  Oxlade  v.  N.  E.  Ry.  (No.  1) 
(1857),  1  C.  B.  N.  S.  454  ;  26  L.  J. 
C.  P.  129. 

{t)  See  Bickson  v.  G.  N.  Ry.  (1886), 
18  Q.  B.  D.  176. 


Teaffic  Facilities. 


they  will  be  enjoined  by  the  Eailway  Commissioners  to 
do  so  (ti). 

The  obligation  to  afford  reasonable  facilities  is  not  limited 
to  cases  where  the  railway  company  has  accommodation  to  take  to  atford 
over  the  traffic  at  the  point  of  junction  with  another  line  (v)  ;  ^^^^^^^^'^ 
nor  by  disputes  between  different  railway  companies  amongst 
themselves  (cc) ;  nor  is  it  confined  to  cases  of  undue  pre- 
ference (j/) . 

Eailway  companies  are  bound  to  carry  traffic  for  which 
they  have  carrying  facilities,  and,  as  it  is  well  known  that 
they  have  facilities  for  carrying  coal,  it  follows  that  they 
are  bound  to  carry  coal  for  all  who  wish  to  send  it  (s), 
and  they  can  be  required  to  make  reasonable  structural 
alterations  or  additions  (within  their  powers)  at  existing 
stations  used  for  the  purposes  of  public  traffic  (y)  ;  but  the 
railway  company  cannot  be  prevented  from  closing  a  line  or 
station  if  they  think  fit  (a)  ;  and  a  railway  company 
authorised,  but  not  obliged,  to  take  lands  compulsorily,  can- 
not be  required  by  mandamus  to  reinstate  a  line  which  they 
think  fit  not  to  continue  (b).  Nor  will  a  railway  company  be 
compelled  to  double  a  mineral  line  so  as  to  fit  it  for  use  as  a 
passenger  line  (c) . 

The  public  inconvenience  sought  to  be  remedied  must  bear 
some  proportion  to  the  inconvenience  or  expense  caused  to 
the  railway  company  in  complying  with  an  order  for 
facilities  (6/) .  If  a  junction  or  other  convenience  could  not 
be  reasonably  worked  when  constructed,  a  railway  company 
will  not  be  required  to  provide  it :  each  case  depends  on  its 
own  circumstances  (e).    The  railway  company  will  not  be 


{u)  Tharsis  v.  L.  ^-  N.  W.  Ry., 
above ;  Watkinson  v.  Wrexham,  S,-c. 
Rij.  (1879),  3  Ry.  &  C.  Tr.  C.  164. 

{v)  Jlctoria  CoUienj  Co.  v.  Neath, 
i-c.  Rys.  (1877),  3  Ry.  &  C.  Tr.  C.  37. 

[x)  Maidstone  Town  Council  v.  S.  E. 
My.  (1891),  7  %.  &  C.  Tr.  C.  99. 

{y)  S.  E.  By.  v.  By.  Commrs.  (1881), 
6  Q.  B.  D.  586,  592;  50  L.  J.  Q.  B. 
201 ;  3  Ry.  &  C.  Tr.  C.  464  [Eastings 
Case) . 

(z)  Dickson  v.  G.  N.  By.  (1886),  18 
Q.  B.  D.  176;  cf.  Oxlade\.  N.  E.  By. 
(No.  2)  (1864),  15  C.  B.  N.  S.  680  ; 
1  Ry.  &  C.  Tr.  C.  162, 


{a)  Barlaston  Local  Board  v.  L.  ^* 
N.  JF.  By.,  [1894]  2  Q.  B.  694, 
C.  A.  ;  8  Ry.  &  C.  Tr.  C.  216. 

{b)  B.  V.  G.  IF.  By.  (1893),  62 
L.  J.  Q.  B.  572;  69  L.  T.  572 
{Buabon  Case). 

(c)  Glamorganshire  County  Council 
V.  G.  W.  By.  (1894),  8  Ry.  &  C.  Tr. 
C.  196. 

id)  Newry  Navigation  v.  G.  N.  By. 
{Ireland)  (1889),  7  Ry.  &  C.  Tr.  C. 
176.  And  see  Barlaston  Local  Board 
V.  L.  Ss  N.  W.  By. ,  above. 

{e)  Dublin  Whiskey  Co.  v.  Midland 


694 


Carriage  by  Railway  or  Canal. 


Calling  at 
sidings  for 
trucks. 


Unduly  de- 
laying traflSc. 


"  Sufficient 
load." 


Two  railways 
forming  one 
continuous 
line. 


Two  routes. 


ordered  to  do  anything  necessitating  their  applying  to  Parlia- 
ment for  further  powers:  nor  to  accept  a  gift  of  land  for 
enabling  facilities  to  be  afforded  ( /) . 

Owners  of  sidings  properly  constructed  under  the  super- 
intendence, or  with  the  approval,  of  the  company's  engineer, 
are  entitled,  under  the  head  of  reasonable  facilities,  to  have 
their  trucks  taken  by  the  company,  without  paying  any 
charge  beyond  the  rate  for  conveyance,  if  the  trucks  have 
been  placed  as  near  as  possible  to  the  junction,  arranged  in 
proper  order  and  clear  of  obstacles  {g) .  A  railway  company 
will  be  ordered  to  desist  from  unduly  detaining  empty  or 
unloaded  wagons  destined  for  collieries ;  and  must  provide 
sufficient  locomotive  power  and  labour  {Jt) . 

Where  a  special  Act  provides  that  the  railway  company 
shall  convey  merchandise  "  as  soon  as  an  adequate  and  suffi- 
cient load  shall  be  in  readiness,"  they  cannot  require  one 
trader  to  have  fifteen  wagons,  or  some  other  specified  minimum 
quantity,  in  readiness,  if  they  convey  the  coal  of  other  traders 
in  smaller  quantities.  Damages  can  be  recovered  for  loss  of 
custom  consequent  on  an  unauthorised  restriction  {i). 

Where  railways,  owned  by  two  or  more  railway  companies, 
form  a  continuous  line  of  communication,  they  are  severally 
bound  to  use  the  utmost  diligence  in  sending  traffic  over  their 
respective  routes :  traders  can  have  their  traffic  sent  by  any 
route  they  please,  and  cannot  be  obliged  to  send  it  by  a 
circuitous  route,  where  there  is  a  shorter  route  in  one  continuous 
line  belonging  to  two  or  more  companies  {k). 

Although  it  appears  that  a  railway  company  is  not  bound 
to  send  by  the  shortest  route  if  the  one  followed  be  usual  and 
reasonahle  (/),  yet,  if  they  possess  two  or  more  routes,  they 
must  not  favour  one  more  than  the  other ;  and  if  a  trader 


G.  W.  {Ireland)  Rtj.  (1881),  4  Ry.  & 
C.  Tr.  C.  32. 

(/)  Harris  v.  L.  %  S.  W.  Bij. 
(1879),  3  Ry.  &  C.  Tr.  0.  331. 

{g)  Watkinson  v.  Wrexham,  Mold  ^ 
Connah's  Quay  Ry.  (No.  1)  (1876),  3 
Ry.  &  C.  Tr.  C.  5  ;  Tharsis  Copper 
Co.  V.  L.  %  N.  W.  Ry.  (1881),  3  Ry. 
&  C.  Tr.  C.  455 ;  and  see  Cowan  v. 
N.  B.  Ry.  (1901),  3  F.  677. 

(A)  Watkinson  v.  Wrexham,  ^c.  Ry. 


(No.  3)  (1880),  3Ry.  &C.  Tr.  C.  446. 

{i)  L.  S(  Y.  Ry.  Y.  Gidlow  (1875), 
L.  R.  7  H.  L.  517  ;  45  L.  J.  Q.  B. 
625  ;  32  L.  T.  573. 

{k)  Victoria  Colliery  Co.  v.  Neath^ 
Rys.  (1877),  3  Ry.  &  C.  Tr.  C. 

37. 

(0  Myers  v.  L.  ^  S.  W.  Ry.  (1869), 
5  C.  P.  1  ;  39  L.  J.  C.  P.  57;  Donald 
V.  iV.  ^.  Ry.  (1888),  6  Ry.  &  C. 
Tr.  C.  53. 
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choose  to  consign  his  traffic  by  a  particular  route,  it  must  not 
be  subjected,  on  that  account,  to  disadvantage  or  delay  (m). 

A  railway  company  carrying  goods  is  bound  to  have  Servants, 
servants,  empowered  to  give  directions,  and  to  act  for  the 
company  on  all  occasions,  as  the  exigency  of  the  traffic  may 
require  {n) . 

Where  no  undue  preference  is  suggested,  the  making  of  an  Overcharges, 
excessive  rate  is  not  a  breach  of  the  obligation  to    afford  all 
reasonable  facilities,"  and  the  Eailway  Commissioners  have 
no  jurisdiction  to  deal  with  such  a  complaint  (o). 

Complaints  of  contraventions  of  enactments  in  special  Acts  Special  Acts, 
as  to  traffic  facilities,  or  obligations  in  favour  of  the  public  or 
any  individual,  are  to  be  determined  by  the  Railway  and 
Canal  Commissioners  (p) . 

If  a  railway  company  refuse  to  afford  proper  facilities,  an  Remedy, 
action  cannot  be  maintained   against   them  at  law  for 
damages  (q)  ;  but  application  must  be  made  to  the  Eailway 
Commissioners,  who  have  power  to  award  damages,  including 
repayment  of  overcharges,  and  to  grant  an  injunction  (r). 


Liability  of  Railway  and  Canal  Companies  as  Carriers- 

Eailway  and  canal  companies  cannot  restrict  their  liability  I^oss  of,  or 
for  loss  of,  or  injury  done  to,  goods  by  any  conditions,  except  good^  ^' 
such  as  may  be  adjudged  by  a  Court  or  judge  to  be  just  and 
reasonable  {s)  ;  and  such  conditions  must  be  embodied  in  a 
special  contract  in  writing  signed  by  the  owner  or  sender  of 
the  goods  (^).     The  burden  of  proving  that  a  condition  is  "Reasonable 
just  and  reasonable  lies  on  the  railway  company  {t).    A  con- 
dition substantially  freeing  the  railway  company  from  all 
liability  is  not  considered  to  be  just  and  reasonable  (ii)  ;  but  a 


(m)  Londonderry  Harbour  Conimrs. 
V.  G.  N.  {Ireland)  Rtj.  (1887),  5  Ry. 
&  C.  Tr.  C.  282.  And  see  Victoria 
Colliery  Co.  v.  Neath,  ^c.  Rys.  (1877), 
3  Ry.  &  C.  Tr.  C.  37. 

{n)  Taff  Vale  Ry.  v.  Giles  (1854), 
2  E.  &  B.  823  ;  23  L.  J.  Q.  B.  43. 

(o)  R.  V.  Distington  Iron  Co.  (1889), 
22  Q.  B.  D.  642  ;  58  L.  J.  Q.  B. 
233  ;  6  Ry.  &  C.  Tr.  C.  108. 

( p)  Railway  and  Canal  Traffic  Act, 
1888,  8.  9. 

{q)  Benahy  Main   Colliery  Co.  v. 


if.  S.  ^-  L.  Ry.  (No.  4)  (1886),  11 
A.  C.  97  ;  55  L.  J.  Q.  B.  181. 

(r)  Railway  and  Canal  Traffic  Act, 
1888,  s.  12. 

(s)  Railway  and  Canal  Traffic  Act, 
1854,  s.  7. 

[t)  Peek  V.  North  Staff.  Ry.  (1863), 
10  H.  L.  C.  473  ;  32  L.  J.  Q.  B.  241 ; 
8  L.  T.  768  ;  11  W.  R.  1023. 

(?<)  Dickson  v.  G.  N.  Ry.  (1886), 
L.  R.  18  Q.  B.  D.  176  ;  56  L.  J. 
Q.  B.  111. 
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contract  is  valid  under  whicli  the  railway  company  carry  the 
goods  at  a  rate  lower  than  the  allowed  maximum,  on  condition 
that  they  are  to  be  exempted  from  liability,  except  for  wilful 
misconduct  (x) . 

Delivery  must     A  railway  company  must  deliver,  within  a  reasonable  time, 

able^time  having  regard  to  the  means  at  its  disposal  for  forwarding  the 
goods,  and  to  the  route  by  which  they  are  being  carried,  and 
to  all  the  circumstances  (?/) .  When  goods  have  been  carried  to 
the  place  of  destination,  and  held  ready  a  reasonable  time  for 
delivery,  the  liability  of  the  carrying  company  as  carriers 
thereupon  ceases,  and,  if  the  goods  remain  in  their  possession, 
they  are  only  liable  as  warehousemen,  for  negligence  (z) . 

Delay.  A  condition  to  carry  "  at  the  owner's  risk,"  while  freeing 

the  carrying  company  from  the  ordinary  risks  incidental  to 
the  carriage,  does  not  exempt  them  from  liability  for  negli- 
gence, such  as  delay  in  delivery  (a).  A  railway  company  is 
not  liable  for  delay,  if  there  be  an  agreement  with  them  that 
an  intermediate  carrier  shall  not  unreasonably  detain  wagons, 
and  he  does  in  fact  detain  them  (b).  Colliery  and  other 
mining  companies  must  do  their  best  to  marshal  the  trucks, 
in  any  order  in  which  the  railway  company  wish  them  to  be 
arranged,  otherwise  the  railway  company  will  be  excused  for 
delay  in  working  the  trafi&c  (c) . 

Deterioration.  A  carrying  company  is  not  liable  for  loss  resulting  from 
the  ordinary  wear  and  tear  and  chafing  or  deterioration  of 

Tire.  the  goods  during  transit  (d).    Unless  the  contract  exempts 

them,  a  carrying  company  are  liable  for  loss  occasioned  by 
fire  while  the  goods  are  in  their  possession,  such  fire  not  being 
caused  by  the  act  of  God  nor  of  the  King's  enemies  (e). 

Examination       If  goods  are  delivered  by  the  carrying  company  at  the 

on  delivery. 

(x)  lewis  V.  G.  TF.  Ry.  (1878),  3  35  L.  J.  C.  P.  123 ;  H.  &  R.  97  ;  14 

Q.  B.  D.  195  ;  47  L.  J.  Q.  B.  131  ;  W.  R.  206. 

M.  S.  ^  L.  Ry.  V.  Brou-n  (1883),  8         {b)  Jonassohn  v.  G.  N.  Ry.  (1854), 

App.  Cas.  703  ;  53  L.  J.  Q.  B.  124.  24  L.  J.  Ex.  31  ;  10  Ex.  434  ;  3  W. 

iy)  Hales  v.  L.  ^  N.  W.  Ry.  (1863),  62. 
32  L.  J.  Q.  B.  292  ;  G.  N.  Ry.  v.         W  Weston  Colliery  Co.  v.  L.  ^  N. 

Taylor  (1866),  L.  R.  1  C.  P.  385  ;  35  J-,  (1883),  4  Ry.  &  C.  Tr. 

L  J.  C.  P.  210.  257. 

"/  \  r^T    '  n  Tir  -D..  /ioon\  (^)  I^^r  "Willes,  J.,  in  G.  W.  Ry. 

{z)  Chapman^.  G.  W  Ry^  (1880),         y^^^.^,.  ^      ^  J 

^'  278  ,  49  L.  J .      4  J      J.  C.  P.  268. 

^-  ^'  {e)  Collins  V.  Bristol  ^  Exeter  Ry. 

{a)  Robinson  v.  G,  W.  Ry.  (1866),      (1860),  29  L.  J.  Ex,  741, 
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proper  place  and  time,  the  consignee  must  examine  them 
within  a  reasonable  time,  and  if  he  fails  to  give  notice  that 
they  are  not  in  proper  order,  it  is  presumed  that  they  were 
delivered  in  good  order  (/). 

Where  a  railway  company  carried  coals  to  the  station  to  Loss  after 
which  they  were  addressed,  and  gave  notice  to  the  consignee  arrival?* 
of  their  arrival,  and  in  the  usual  course  of  dealing  it  was 
incumbent  upon  him  to  fetch  them,  but  he  did  not  do  so 
within  a  reasonable  time,  whereupon  the  coals  were  unloaded 
on  the  siding,  and  lost,  it  was  held  that  there  had  been  con- 
structive delivery,  and  that  the  railway  company  were  not 
liable  for  the  coals  being  lost  {g). 

Although  the  consignment  note  stipulates  that  the  rail-  Unautliorised 
way  company  are  to  be  exempt  from  liability  for  loss,  except 
such  as  shall  arise  from  wilful  misconduct  of  their  servants, 
yet,  if  goods  are  carried  by  a  different  route  to  that  named 
by  the  consignor,  the  railway  company  are  liable  for  any  loss 
occasioned  :  instead  of  performing  the  contract  they  do  some- 
thing at  variance  with  it  (Ji) . 

Subject  to  paying  the  cost  of  carriage  to  the  destination  Counter- 
originally  named,  the  owner  may  at  any  time  alter  the  = 
destination  ;  and  the  railway  company  are  liable  for  any  loss   ^  conagnor , 
that  may  arise  from  their  not  obeying  the  countermandate  (/) . 
Although  there  be  a  contract  with  the  consignor  for  delivery  by  consignee, 
at  a  certain  place,  the  carrier  may  deliver  them  at  any  place 
directed  by  the  consignee  (,/). 

A  condition  attached  to  pitmen's  tickets,  relieving  the  rail-  Pitmen's 
way  company  from  liability  for  accident,  injury,  or  loss 
occasioned  by  the  negligence  of  their  servants,  does  not  bind 
an  infant  under  21  years  of  age  (A:),  but  will  bind  an  adult 
workman  who  knows  he  is  being  carried  at  a  lower  rate  (/). 

Where  there  is  loss  during  transit,  or  unreasonable  delay.  Damages, 
the  measure  of  damages  is  to  be  based  on  the  market  value  of 

(/)  Steivart   v.   N.   British   By.  8  Ex.  341  ;  22  L.  J.  Ex.  121  ;  1 

(1878),  5  Sess.  Ca.  4tli  Ser.  426.  W.  R.  154. 

(r/)  Bradshaw  v.  Irish  N.  W.  By.  (J)  L.  %  N.   W.  By.  v.  Bartlett 

(1873),  7  Ir.  C.  L.  R.  252 ;  21  W.  R.  (1862),  7  H.  &  N.  400 ;  31  L.  J.  Ex. 

681.  92  ■  5  L  T  399 

{h)  Mallett  V.  G.  E.  By.,  [1899]  2  (k)  Flower  y.L.S;N.W. By.,  [1894] 

Q.  B.  309  ;  68  L.  J.  Q.  B.  256  ;  80  2  Q.  B.  65. 

L.  T.  53  ;  and  see  p.  733,  post.  (l)  Stirling  v.  X.   i-   S.   W.  By, 

(i)  Scotthorn  v.  S.  Staff.  By.  (1853),  (lb95),  12  Times  L.  69. 
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Special 
damage. 


the  goods  at  the  time  and  place  at  whicli  they  ought  to  have 
been  delivered,  including  the  cost  of  carriage  to  that  place  (m) . 

Where  the  purpose  for  which  the  goods  are  forwarded  is 
clearly  brought  to  the  notice  of  the  railway  company,  they 
are  liable  for  damages  naturally  flowing  from  non- 
delivery Such  damages  include  damages  for  loss  of 
profit  on  a  sub-sale  to  a  purchaser,  and  a  sum  for  damages 
recovered  by  the  sub-purchaser  for  breach  of  contract,  which 
may  be  the  sum  actually  recovered  (o) . 


Private 
branches 
and  sidings. 


Private  Sidings  and  Brancli  Railways. 

Where  any  general  or  special  Act  of  Parliament  contains  pro- 
visions relating  to  private  branch  railways  or  private  sidings, 
the  Eailway  Commissioners  have  jurisdiction  to  hear  and 
determine  complaints  of  a  contravention  of  the  enactment  (^). 

Any  person,  whether  owner  or  occupier  of  lands,  adjoining 
the  railway  or  not,  may  lay  down  on  his  own  land  (or  that  of 
others,  with  their  consent)  any  collateral  branches  of  railway 
(not  being  branches  running  parallel  to  the  principal  railway) 
for  communicating  with  the  railway  {q). 

This  enactment  only  applies  where  the  trader  conveys  his 
own  traffic  in  his  own  wagons  over  the  railway,  and,  nowadays, 
this  is  generally  not  permissible  :  it  does  not  entitle  the  trader 
to  force  an  opening  in  the  line,  so  as  to  make  it  a  point  at 
which  the  railway  company  must  receive  or  deliver  traffic  (r) . 
In  the  rare  cases  where  the  trader  can  carry  his  own  traffic, 
an  order  will  be  made  for  a  railway  company  to  connect 
with  their  line,  notwithstanding  that  it  involves  crossing  a 
tram-road  belonging  to  them,  and  that  costly  accommodation 
w^orks  were  made  when  adjoining  land  was  originally  acquired 
for  the  railway  {t) .  If  the  position  proposed  by  a  mine-owner 


(m)  Rice  v.  Baxendale  (1861),  7 
H.  &  N.  96;  30  L.  J.  Ex.  371; 
O'Hanlon  v.  G.  W.  Rtj.  (1S65),  6 
B.  &  S.  484  ;  34  L.  J.  Q.  B.  154  ; 
12  L.  T.  490. 

{n)  Simpson  y.  L.  ^  N.  TF.  R^j. 
(1876),  1  a  B.  D.  274;  45  L.  J. 
Q.  B.  182 ;  BucJcham  v.  G.  W.  Ry. 
(1899),  80  L.  T.  774. 

(o)  Elhinger  Actien  Gesellschaft  v. 
Armstrong  (1874),  L.  R.  9  Q.  B.  473; 


43  L.  J.  Q.  B.  211 ;  Grebert-Borgnis 
V.  Nugent  (1885),  15  Q.  B.  D.  85  ; 
54  L.  J.  Q.  B.  511. 

{p)  Railway  and  Canal  Traffic  Act, 
1888,  s.  9. 

{q)  Railway  Clauses  Act,'  1845, 
s.  76. 

(r)  Lancashire  Brick,  ^c.  Co.  v. 
L.  ^  r.  Ry.  (1902),  Times,  Feb.  18. 

(t)  Harris  Deepwater  Wharf  Co.  v. 
N.  E.  Ry.  (1899),  Times,  June  10. 
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for  a  junction  be  inconvenient,  dangerous,  or  prejudicial  to 
the  working  of  the  railway,  that  consideration  will  outweigh 
the  mine-owner's  choice  (w).  Where  a  siding  has  been  made  Discontinu- 
under  a  local  Act  passed  before  the  Railways  Clauses  Act,  gifi^^^ 
1845,  the  railway  company  cannot  call  upon  the  siding-owner 
to  pay  the  cost  of  providing  new  interlocking  apparatus 
required  by  the  Board  of  Trade,  and  will  be  restrained  from 
removing  the  junction,  or  ordered  to  restore  it{x).  Where 
communication  has  once  been  made  with  the  consent  of  the 
railway  company,  they  cannot  afterwards  revoke  their  con- 
sent ;  it  is  not  in  the  nature  of  a  licence  (?/) .  In  the  case  of 
existing  sidings,  there  is  a  presumption  that  they  have  been 
made  under  sect.  76  of  the  Railway  Clauses  Act,  1845  ;  and 
if  a  railway  company  wrongfully  break  a  connection,  they 
may  be  ordered  to  restore  it  at  their  own  expense  (s) .  Not- 
withstanding an  agreement  purporting  to  empower  a  railway 
company  to  disconnect  sidings  on  non-payment  of  rates,  yet 
when  a  siding  is  once  made,  and  similar  conveniences  are 
enjoyed  by  rival  traders,  the  railway  company  cannot  cut  off 
the  siding  of  a  customer  who  fails  to  pay  his  rates,  because 
that  would  in  effect  create  an  undue  preference  (a).  They 
must  sue  for  the  rates.  But  it  has  been  laid  down  that 
where  no  siding  or  branch  railway  exists,  the  making  of  a 
siding,  connection,  or  branch  railway  for  the  use  of  a  par- 
ticular individual,  and  not  for  the  purpose  of  facilitating  the 
ordinary  receipt  or  delivery  of  traffic  at  a  station,  is  not  a 
facility  within  sect.  2  of  the  Railway  Traffic  Act,  1854,  which 
the  railway  company  itself  can  be  compelled  to  provide  («). 

Where  a  railway  company  sell  surplus  land  to  a  trader,  on  Ownership 
which  he  is  to  make  and  maintain  a  siding  which  the  railway  sidmg. 
company  may  use  for  shunting  purposes,  and  of  which  they 
are  to  have  control  and  management,  subject  to  reasonable 
user  by  the  trader,  the  ownership  of  the  siding  and  the  para- 
mount right  of  user  are  in  the  trader  (b) . 

{u)  Dublin  Whishey  Co.  v.  Mid.  G.  &  J.  673. 

W.  By.  (1881),  4  R.  &  C.  Tr.  C.  32  ;  {z)  Portway  v.  Colne  Valley  Ry. 

Richards  v.  G.  W.  Ry.  (1900),  Times,  (No.  1)  (1891),  7  Ry.  &  C.  tr.  C. 

Nov.  24.  102. 

{x)  Woodruff  V.  Brecon,  ^c.  Ry.  [a]  Beeston  Brewery  Co.  v.  M.  Ry. 

(1884),  28  C.  D.  190  ;  54  L.  J.  Ch.  (1885),  5  Ry.  &  C.  Tr.  C.  53,  60. 

620  ;  52  L.  T.  69.  {b)  Pidcock  v.  M.  S.  ^-  L.  Ry.  (1895), 

.  (y)  Bell  V.  M.  Ry.  (1859),  3  D.  G.  9  Ry.  &  C.  Tr.  C.  45. 
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Rebate  on 
sidings  rate. 


"  Whenever  merchandise  is  received  or  delivered,  by  a 
railway  company,  at  any  siding  or  branch  railway  not 
belonging  to  the  company,  and  a  dispute  arises  between  the 
railway  company  and  the  consignor  or  consignee  of  such 
merchandise,  as  to  any  allowance  or  rebate  to  be  made  from 
the  rates  charged  to  such  consignor  or  consignee,  in  respect 
that  the  railway  company  does  not  provide  station  accommo- 
dation, or  perform  terminal  services,  the  Bailway  and  Canal 
Commissioners  shall  have  jurisdiction  to  hear  and  determine 
such  dispute,  and  to  determine  what,  if  any,  is  a  reasonable 
and  just  allowance  or  rebate"  (c). 


Ascertain- 
ment of 
rebate. 


The  trader  is  entitled  to  a  rebate  in  proportion  as,  or  to 
the  extent  that,  the  railway  company  do  not  provide  station 
accommodation  or  perform  terminal  services  (b) .  Thus, 
where  shunting  on  a  private  siding  was  done  by  the  railway 
compan}^,  but  they  were  relieved  from  finding  standing-room 
and  space  for  loading  and  unloading,  the  trader  was  allowed 
a  rebate  of  one-fourth  from  a  station  terminal  that  was 
payable  (d) .  A  similar  rebate  has  been  made  where  sidings 
have  been  found  by  the  traders,  but  the  railway  company 
have  provided  an  indispensable  connecting  link  between  the 
sidiugs  and  the  main  line  (e).  In  determining  the  amount 
of  the  rebate  it  is  usual  to  take  the  proportion  which  bears 
the  same  ratio  to  its  total  amount  as  the  maximum  for 
station  and  service  terminals  bears  to  the  sum  of  the 
maxima  for  conveyance  and  terminals;  the  rebate,  allowed 
out  of  this  proportion,  varying  with  the  extent  that  the 
railway  company  do  not  provide  station  accommodation 
or  perform  terminal  services,  but  with  due  regard  to  the 
value  of  other  things  they  may  do  in  course  of  dealing 
with  sidings  traffic.  The  Eailway  Commissioners  have 
jurisdiction  to  allow  a  rebate  even  without  proof  that  any 
definite  amount  of  terminal  is  included  in  the  rate.  If  the 
same  rates  are  charged  to  sidings-traders  as  to  station-traders, 
the  presumption  is  that  station  terminals  are  charged  against 
the  former  as  much  as  against  the  latter  (e) . 

If  a  trader  makes  out,  by  any  evidence,  whether  by  means 


(b)  Fidcoch  V.  M.  S.  ^  L.  By.  (1895), 
9  Ry.  &  C.  Tr.  C.  45. 

(c)  Railway  and  Canal  TrafiBc  Act, 
1894,  s.  4. 


{d)  M.  S.  ^  L.  Ry.  T.  Tidcoch  (1896), 
10  Ry.  &  C.  Tr.  C.  150  (malt). 

{e)  Vickers  v.  Mid.  Ry.  (1901),  17 
T.  L.  R.  546.    And  see  p.  709,  post. 
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of  a  comparable  rate  (/),  or  by  any  other  means  {g),  prima  Onus  of 
facie  or  presumptive  case  that  he  has  been  wrongly  charged 
for  station  accommodation  or  terminal  services,  then  the  onus 
of  showing  the  contrary  lies  upon  the  railway  company ;  but 
it  is  not  enough  for  the  trader  to  merely  prove  that  the 
siding  does  not  belong  to  the  railway  company,  and  that  he 
has  been  charged  a  rate  without  having  station  accommoda- 
tion or  terminal  services  rendered  to  him  ;  he  must  give 
some  evidence  that  he  has  been  charged  more  than  he  ought 
to  have  been  (h). 

Where  the  railway  company  prove  that  services  rendered  Set-off  by 
by  them  for  haulage,  shunting,  &c.  are  at  least  as  great  as  the  company 
value  of  services  at  a  station  with  which  the  private  siding 
is  compared,  they  can  set  off  such  services  against  a  claim 
to  a  rebate  (/). 

The  trader  cannot  claim  a  sidings-rebate  if  his  traffic  is  ''Without 
carried  at  an  agreed  rate  on  the  express  stipulation  that  it 
shall  be  "  without  rebate  "  ;  nor,  if  pursuant  to  contract,  his 
traffic  is  delivered  at  a  siding  off  the  railway  altogether  and 
no  charge  is  made  for  station  accommodation  or  terminal 
services  (/).  The  Court  will  not,  however,  imply  from  a 
sidings- agreement  dated  before  the  1891  Charges  Schedule  of 
the  railway  company,  an  agreement  to  pay  station-to-station 
rates  in  excess  of  those  fixed  by  the  charges- schedule  (A-). 

Although  a  railway  company  may  be  compelled  to  speci-  Specific 
fically  enforce  a  contract  to  construct  a  siding  (/),  the  High  P®^^^^™^^^®- 
Court  will  not  compel  them  to  work  points  and  signals  on  the  Working 
line,  or  to  entrust  the  working  of  them  to  the  private  trader's  ^^^nals^^^ 
servants  ;  the  reason  being  that  the  Court  will  not  see  to  the 
performance  of  continuous  acts  requiring  continuous  atten- 
tion (m).     It  is,   however,  apparently   open   to  question 
whether  the  Eailway  Commissioners  could  not,  in  a  fit  case, 


(/)  Birmingham  [Corp.)  v.  Midland 
Ey.  (1896),  9  Ry.  &  C.  Tr.  C.  165. 

{fj)  Tennant  v.  Caledonian^  ^-c.  Rys. 
(1898),  10  R.  &  C.  Tr.  C.  194. 

(A)  Salt  Union  v.  North  Stafford- 
shire Ry.  (No.  1),  [1898]  2  Q.  B.  435  ; 
67  L.  J.  Q.  B.  889;  79  L.  T.  16. 

{i)  Watson  V.  Mid.  ^r.  Rys.  (1896), 
9  R.  &  C.  Tr.  C.  90. 


ik)  Crompton  v.  X.  ^  Y.  Ry.  (1900), 
Times,  Nov.  9. 

(/)  Greene  v.  West  Cheshire  Ry. 
(1871),  40  L.  J.  Ch.  17  ;  Todd  v. 
Midland  Great  Western  Ry.  (1881), 
9  L.  R.  (Ir.)  85. 

(/»)  Foucll  Diiffryn  Steam  Coal  Co. 
V.  Taff  Vale  Ry.  (1874),  L.  R.  9  Ch. 
331;  43L.  J.Ch.  575  ;  30L.T.208. 
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order  these  things  to  be  done  under  the  head  of  affording 
reasonable  facilities. 


Private  rail- 
way wagons. 


Obligation 
to  provide 
wagons  under 
special  Act. 


Hauling  new 
waofons. 


Defective 
trucks. 


"Wrongful 
delivery. 


Railway  Wagons. 

Any  regulations  made  by  a  railway  company  as  to  the 
construction  of  wagons  must  be  reasonable  {n).  In  hauling 
private  wagons  the  railway  company  must  use  reasonable 
care  and  diligence  (o),  and  generally  must  treat  the  owners 
and  hirers  of  private  wagons  in  the  same  way  that  it  treats 
itself  and  other  railway  companies. 

Where  a  railway  special  Act  empowers  a  railway  company 
to  lease  the  line  of  another  company,  and  provides  that  the 
lessee-company  shall  provide  wagons  and  other  rolling  stock, 
they  can  be  required  so  to  find,  at  the  instance  of  anyone  in- 
terested in  procuring  that  accommodation  ;  but,  apparently, 
the  special  Act  does  not  render  them  liable  to  provide  wagons 
on  private  sidings  connected  with  the  leased  line  (j^). 

When  new  wagons  are  sent  to  their  destination  loaded  with 
goods,  the  railway  company  can  only  charge  for  conveying 
the  goods,  and  not  for  hauling  such  wagons  {q). 

A  railway  company  is  bound  to  see  that  the  trucks  coming 
on  to  its  line  are  in  a  state  to  travel  safely,  but  only  an  ordinary 
or  reasonable  examination  is  necessary  :  the  fact  that  a  defect 
may  have  been  discovered  in  one  part  (say,  the  spring),  which 
has  no  connection  with  the  probable  existence  of  defects  in 
another  part  (say,  the  axle),  does  not  make  it  incumbent 
upon  the  railway  company  to  make  a  further  minute  ex- 
amination of  every  part  (r). 

Subject  to  this,  the  railway  company  is  liable  for  any  loss 
arising  in  consequence  of  defective  wagons  while  they  are 
under  the  control  of  the  company  or  its  servants  (r). 

Where  railway  wagons  have  been  delivered  to  a  railway 
company  on  behalf  of  the  buyers  thereof,  the  property  in 


[n)  Railway  Clauses  Act,  1845, 
ss.  117,  118;  Rhijmney  Ry.  v.  Taff 
Vale  Ry.  (1861),  30  L.  J.  Ch.  482, 
485;  4  L.  T.  534;  9  W.  R.  362. 

(o)  TFatsonv.m  British  Ry.  {187 Q), 
3  Sess.  Ca.  4th  Ser.  637. 

{p)  Watkinson  v.  Wrexham,  ^c.  Ry, 


(No.  2)  (1879),  3  R.  &  C.  Tr.  C.  164. 

(q)  Harrison  and  Camni  v.  Mid.  Ry. 
(1893),  8  R.  &  C.  Tr.  C.  60;  62 
L.  J.  Q.  B.  225. 

{r)  Richardson  v.  G.  E.  Ry.  (1876), 
1  C.  P.  D.  342;  35  L.  T.  351. 
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them  passes  to  the  buyers ;  and  if  the  railway  company, 
contrary  to  the  written  direction  of  the  buyers,  re- deliver 
them  to  the  wagon  builders,  the  full  value  of  the  wagons  can 
be  recovered  from  the  railway  company  (s).  If  the  wagon- 
company  are  merely  builders  for  the  person  who  contracted 
to  sell,  similar  damages  can  be  recovered  against  them,  with- 
out deducting  the  contract  price  (s). 

Although  a  railway  company  can  detain  and  sell  wagons  Detention 
or  goods  for  non-payment  of  tolls  "  for  the  use  of  the  line,  ^agons.^^ 
by  traders  conveying  their  own  goods  over  the  line  {t),  it 
cannot  do  so  for  non-payment  of  "  charges  "  due  to  the 
railway  company  as  carriers  (u)  ;  nor  can  it  detain  and  sell 
wagons,  belonging  to  a  person  whose  owner-plate  is  affixed 
to  them,  for  tolls  due  from  another  person  whose  coals  have 
been  carried,  the  wagons  forming  the  subject  of  a  hire- 
purchase  agreement  between  those  two  persons  (x) . 

In  such  circumstances  the  Bills  of  Sale  Acts  do  not  apply, 
nor  are  the  wagons  within  the  Order  and  Disposition  Clause 
of  the  Bankruptcy  Act,  1883  (cc). 

A  trader  can  recover  from  a  railway  company  a  reasonable  Demurrage, 
sum,  by  way  of  demurrage,  for  any  detention,  beyond  a 
reasonable  period,  of  trucks  belonging  to  him  (y). 

Where  coal  wagons  are  claimed  by  a  colliery  company.  Agreement 
and  also  by  a  coal  merchant,  from  a  third  person  in  whose  i^<^®^^^7- 
hands  they  are,  and  the  third  person  stipulates,  before  send- 
ing them  to  the  coal  merchant,  that  the  latter  shall  indemnify 
him  against  the  colliery  company's  claim ;  and  the  coal  mer- 
chant, without  expressly  agreeing  to  give  the  required  indem- 
nity, writes  for  the  wagons  to  be  forwarded  to  him ;  the  law 
will  infer  that  he  promised  to  indemnify ;  and  the  third 
person  will  be  entitled  to  recover,  from  the  coal  merchant, 
the  damages  recovered  from  him  by  the  colliery  company, 
and  his  costs  in  defending  the  action  brought  by  the  colliery 
company  (s). 

(s)  Johnson  v.  Lanes.  ^  Yorks.  Ey.  (x)  M.  S.  ^  Z.  It//,  v.  North  Central 
(1878),  3  C.  P.  D.  499  ;  39  L.  T.  448  ;  n^agon  Co.  (1888),  13  A.  C.  554  ;  58 
27  W.  R.  459.  L.  J.  Ch.  219 ;  59  L.  T.  730. 

{t)  Railway  Clauses  Act,  1845,  (y)  Railway  Charges  Schedule, 
8.  97.  1891-2,  s.  6.    And  see  p.  710,  post. 

{u)  WallisY.L.^S.  TT.Eij.  {1870),  {z)  Bug  dale  v.  Levering  (1875), 
L.  R.  5  Ex.  62  ;  39  L.  J.  Ex.  57  ;  L.  R.  10  C.  P.  196  ;  44  L.  J.  C.  P. 
21  L.  T.  675 ;  18  W.  R.  347.  197. 


704 


Carriage  by  Railway  or  Canal. 


Hire- 
purchase 
agreements. 


Assignment 
of  contracts. 


Under  a  hire-purcliase  agreement  for  payment  for,  say, 
twenty  wagons  in  five  years,  and,  say,  twenty-four  wagons 
in  three  years,  the  purchaser  can,  on  paying  in  advance  for 
the  twenty-four  wagons,  acquire  the  absolute  ownership 
thereof,  notwithstanding  that  instalments  may  be  in  arrear 
on  the  twenty.  This  is  because  the  contract  is  divisible,  and 
because  the  payment  by  instalments  is  a  provision  solely  in 
favour  of  the  purchaser  (a) . 

A  contract  for  work  or  goods  may  be  assigned  where  per- 
sonal performance  is  not  of  the  essence,  and  the  assignee 
performing  the  obligations  will  be  entitled  to  the  benefit  of 
the  contract,  as  in  the  case  of  an  agreement  for  hire  of  a 
definite  number  of  railway  wagons  for  a  term  of  years,  and 
to  keep  them  in  repair  for  a  yearly  payment  (h).  But  such 
a  contract  cannot  be  assigned  if  it  will  place  upon  the  other 
party  a  greater  liability  than  was  originally  agreed  to,  as 
where  a  mine-owner  agrees  with  a  manufactuiing  company 
with  a  small  capital,  to  supply  it  with  as  much  mineral  as  it 
may  require  for  its  pui'poses  at  a  specified  place,  and  such 
company  is  extinguished  and  another  company  with  a  far 
greater  capital  takes  over  the  concern  of  the  wound-up  com- 
pany, the  reason  being  that  the  more  powerful  company 
might  greatly  extend  its  works  (c) . 


Maximum  Rates  and  Charges. 

Maximum  The  maximum  rates  and  charges  payable  to  railway  or 

cHAEGEs!^  canal  companies  are  prescribed  by  the  Provisional  Orders 
made  by  the  Board  of  Trade  pursuant  to  the  E  ail  way  and 
Canal  Trafiic  Act,  1888,  and  confirmed  by  Parliament  in  or 
since  1891  {d).  These  orders  contain  provisions  as  to  the 
mode  of  arriving  at  the  amount  of  rate  payable.  So  far 
as  relates  to  subjects  within  their  scope  the  Railway 
Rates  Schedules  confirmed  in  and  since  1891  supersede  the 


{a)  Lancashire  Wagon  Co.  v.  Nuttall 
(1890),  42  L.  T.  465  ;  44  J.  P.  636. 

(b)  British  Wagon  Co.  v.  Lea  (1880), 
L.  R.  5  Q.  B.  D.  149  ;  49  L.  J.  Q.  B. 
321. 

(c)  Tolhurst  V.  Associated  Foriland 


Cement  Manufacturers,  Ltd.,  [1901] 
2  K.  B.  811 ;  70  L.  J.  K.  B.  1036. 

{d)  See  Board  of  Trade  Analysis 
of  the  Railways  Charges  Schedules 
(Government  Paper,  C.  6832  of  1892) 
for  full  particulars. 
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rates  and  charges  which  railway  companies  were  previously 
entitled  to  make  under  their  special  Acts  or  otherwise  {e) . 

Express  powers  of  taking  tolls  conferred  by  the  legislature  Local  or 
are  not  to  be  extended  by  any  unnecessary  implication  P"^^*® 
beyond  the  fair  and  natural  import  of  the  words  used ;  they 
are  to  be  construed  strictly  against  the  railway  company  (/). 
Where  the  provisions  of  a  local  or  private  Act  are  not 
limited  to  the  interest  of  the  parties  mutually  obliged,  but 
impose  an  obligation  in  favour  of  third  persons  who  are 
sufficiently  designated,  the  obligation  so  imposed  operates  as 
a  direct  enactment  in  favour  of  such  third  persons  (g). 

Although  a  railway  company  cannot  exceed  its  charging 
powers,  as  prescribed  by  its  Rates  and  Charges  Order,  it  does  ^own^to  be 
not  follow  that  it  can  in  every  case  demand  the  full  amount  ^treasonable, 
of  maximum  rates  or  charges  (/^),  for  the  charges  are  to  be 
just  and  reasonahle  {i) ;  and  it  is  competent  for  any  person  to 
show  that  the  rates  charged  to  him  are,  in  the  particular 
circumstances  of  his  case,  unreasonable ;  as,  for  instance,  that 
a  station-to-station  rate  is  the  same  in  amount  as  the  carted 
rate  between  the  same  places  (/i).  To  justify  excessive 
charges  the  railway  company  cannot  plead  that  they  have 
been  acting  ultra  tires  in  carrying  at  all,  as  by  steam- 
ships (I). 

The  conveyance  rate  includes  "  any  work  which  is  inci-  What  in- 
dental  to  conveyance,  and  for  the  performance  of  which  it  is  conveyance 
reasonable  to  use  the  train  engine,  as,  for  example  when,  at  a  rate, 
junction  with  the  main  line  of  either  a  station  siding  or  a 
private  siding,  the  train  has  to  pick  up  or  throw  off  trucks, 
the  work  of  hauling  or  shunting  the  trucks  over  the  points  at 
the  junction  and  over  so  mucli  of  the  siding  as  the  keeping 


{e)  Railway  and  Canal  Traffic  Act, 
1888,  s.  24  (10)  ;  and  see  dicta  in  L. 

N.  W.  Ry.  V.  Donnellan,  [1898]  2 
Q.  B.  7,  11  ;  Mid.  Ry.  v.  Loseby^ 
[1899]  A.  C.  133,  137. 

(/)  Pryce  v.  Monmouthshire  Rif. 
(1879),  4  App.  Cas.  197;  49  L.  J. 
Ex.  130;  40  L.  T.  130. 

(«7)  Davis  v.  Taff  Vale  Ry.,  [1895] 
A.  C.  542  ;  64  L.  J.  Q.  B.  488  ;  72 
L.  T.  632. 


{h)  M.  S.  <$'  L.  Ry.  v.  Broivn  (1883), 
8  A.  C.  703  ;  53  L.  J.  Q.  B.  124. 

(i)  Railway  Clauses  Act,  1845, 
s.  86  ;  Railway  and  Canal  Traffic 
Act,  1888,  s.  24  (6) ;  Railway  and 
Canal  Traffic  Act,  1894,  s.  1. 

{k)  Pickford  v.  Grand  Junction  Ry. 
(1842),  10  M.  &  W.  399  ;  3  Ry.  Cas. 
i93 

(/)  Boolan  v.  Mid.  Ry.  (1877),  2 
A.  C.  792. 


C. 
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Shunting, 

marshalling, 

&c. 


Signalling 


Special 
signalling. 


of  tlie  main  line  clear  of  obstruction  may  require  "(m). 
Shunting  and  marshalling  are  now  either  included  in  the 
station  terminal  charge  where  it  is  payable,  or  in  the  rate 
for  conveyance,  apparently  the  latter  (n).  It  has  not  yet 
been  definitely  decided  whether  or  not  traders  are  entitled  to 
a  rebate  when  they  do  the  marshalling. 

A  railway  company  cannot  charge  beyond  the  conveyance 
rate  for  anything  done  on  their  oivn  lines  which  is  properly 
incidental  to  conveyance  or  collection  of  traffic,  to  or  from 
private  sidings,  unless  the  defects  of  the  sidings  are  such  as 
to  relieve  the  railway  company  from  their  duty  to  deliver  and 
collect ;  but  they  can  make  a  service  charge  if  they  are 
required,  for  the  convenience  of  the  siding  owner,  to  do  work 
on  his  sidings  ;  and  where  those  sidings  are  insufficient  they 
can  charge  for  extra  work  done  on  their  own  line,  such  as 
detention  of  the  railway  company's  engine  beyond  a  reason- 
able time  (say  six  or  twelve  minutes  according  to  circum- 
stances) in  shunting  to  or  from  the  private  sidings,  or 
maintaining  a  separate  staff  solely  necessary  for  dealing  with 
the  trader's  traffic ;  but  they  cannot  charge  for  providing  or 
maintaining  signals  required  to  satisfy  the  Board  of  Trade, 
and  beyond  what  served  before  the  line  was  converted  into  a 
passenger  railway  (o). 

If  a  junction  with  the  private  siding  is  so  made  that  the 
railway  company  need  not  incur  greater  expense  in  connec- 
tion with  it  than  is  involved  in  stopping  a  goods  train 
specially  at  the  sidings  junction,  and  either  uncoupling 
trucks  there  and  depositing  them  in  the  siding  clear  of  the 
points,  or  drawing  out  trucks  ready  marshalled  and  attaching 
them  to  the  train,  doing  no  work  within  the  siding,  and 
being  paid  for  any  special  use  of  levers  by  signalmen  in  a 
signal  box,  there  is  then  a  mere  delivery,  for  which  no  extra 
payment  is  due  beyond  the  conveyance  rate  (p).    So,  if  upon 


(m)  3f.  S.  ^  L.  Rij.  V.  Fidcoch 
(1896),  10  Ry.  &  C.  Tr.  C.  150,  157. 
And  see  Neston  Colliery  v.L.  ^  N.  W., 
^c.  Rys.  (1883),  4  Ry.  &  C.  Tr.  C.  257 ; 
Dunkirk  Colliery  v.  M.  S.  ^-  L.  Ry. 
(1876),  2  Ry.  &  C.  Tr.  C.  402. 

(«)  Dunkirk  Colliery  Co.  y.  M.  S. 
^  L.  Ry.,  above. 


(o)  Mrth  Staf.  Ry.  v.  Salt  Union, 
Ltd.  (1898),  10  Ry.  &  C.  Tr.  C.  161. 

{p)  Porhcay  v.  Colne  Valley,  ^c. 
Ry.  (No.  2)  (1899),  10  Ry.  &  C.  Tr.  C. 
211,  which  see  for  details  of  rebate 
allowed ;  per  Viscount  Cobham  in 
Vickers  v.  Mid.  Ry.  (1901),  17  T.  L.  R. 
646. 
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the  more  crowded  parts  of  their  line  the  railway  company, 
having  regard  to  the  exigencies  of  their  traffic  as  a  whole, 
provide  siding  accommodation  wholly  or  in  part  for  the  use 
of  individual  traders,  supplemental  to  the  accommodation 
provided  by  those  traders  for  themselves  {j'^p)- 

Where  tw^o  railways  are  worked  by  one  company,  then,  in  Charge  when 

,1  Pin  Ti  p  Tj  •     two  railways 

the  calculation  or  tolls  and  charges  lor  any  distances  m  worked  by 
respect  of  traffic  conveyed  on  both  railways,  the  distances  company, 
traversed  are  to  be  reckoned  continuously,  as  if  they  were 
one  railway  [q) . 

Railway  companies  are  entitled  to  be  paid  the  proper  charge  Prepayment, 
before  proceeding  on  the  journey  (r). 

Where  a  railway  company  was  empowered  by  its  special  Act  Agreement 
to  demand  not  more  than  ^d.  per  ton  per  mile  for  the  con-  rates!°^^^ 
veyance  of  coal,  and  a  subsequent  section  provided  that 
"  nothing  in  this  Act  contained  shall  prevent  the  company 
from  taking  any  increased  charges  ...  by  agreement  with 
the  owners  ...  of  the  goods,  either  with  respect  to  the  con- 
veyance thereof  ...  or  by  reason  of  any  other  special 
service  performed  by  the  company  in  relation  thereto,"  it  was 
held  that,  notwithstanding  no  special  service  was  involved  in 
the  conveyance  of  the  coal,  the  railway  company  could  agree 
with  any  persons  to  carry  coals  at  a  higher  rate  than  f  c/.  per 
ton  per  mile,  it  being  conceivable  that  agreement  might 
necessitate  something  being  done  by  the  railway  company  in 
excess  of  what  they  were  compelled  to  do  in  discharging  their 
duty  as  carriers  (s) . 

But  where  there  is  no  such  special  power,  a  railway  com- 
pany refusing  to  act  as  carriers  of  coal  or  other  specified 
goods,  except  by  special  agreement,  cannot  charge  rates  in 
excess  of  the  authorised  maximum  (/). 

Where  an  agreement  in  one  clause  provided  that,  in  the  Agreement 
event  of  the  railway  company  charging  any  other  trader  for  rates. 


{PP)  VicJcersY.  Midland  Ry.,  above. 

(q)  Regulation  of  Railways  Act, 
1868,  c.  119,  s.  18.  And  see  X.  ^-  F. 
Ry.  V.  Gidlow  (1873),  42  L.  J.  Ex. 
129;  29  L.  T.  346;  21  W.  R.  649 
(H.  L.). 

(r)  Fickford  v.  Grand  Junction  Ry. 


(1842),  10  M.  &  W.  399  ;  3  Ry.  Cas. 
193. 

(s)  Wrexham  Ry.  v.  Little  Moun- 
tain Colliery  Co.  (1877),  38  L.  T.  290. 

{t)  Aberdeen  Commercial  Co.  v.  Great 
North  of  Scotland  Ry.  (1878),  3  Ry.  & 
C.  Tr.  C.  205  ;  Chatterley  Iron  Co.  v. 
N.  Staf.  Ry.  (1878),  ib.  238. 
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the  same  description  of  traffic  "  lower  rates "  than  those 
stipulated  to  any  station,  then  the  colliery  owners  parties  to 
the  agreement  should  have  a  corresj)onding  reduction ;  and 
in  another  clause  it  was  agreed  that,  notwithstanding  the 
rates  or  charges  before  specified,  the  railway  company  might 
charge  the  colliery  owners  rates  similar  to  those  charged  to 
and  paid  by  E. ;  it  was  held  that,  although  the  colliery 
owners  were  not  charged  with  a  higher  rate  than  that  paid 
by  E.,  they  were  nevertheless,  by  virtue  of  the  first  clause, 
entitled  to  have  a  reduction  of  rate  corresponding  with  one 
that  had  been  made  to  an  outsider ;  and  "  lower  rates 
were  defined  to  mean  proportionately  lower  rates  per  ton  per 
mile,  and  not  a  less  sum  per  ton  irrespective  of  the  distance 
carried  (u). 

Except  in  regard  to  the  conveyance  of  merchandise  between 
Edinburgh,  Leith  and  Granton,  on  the  one  hand,  and  Grlasgow 
on  the  other,  3c/.  per  ton  is,  throughout  the  United  Kingdom, 
the  maximum  station-terminal  charge  for  minerals,  exclusive 
of  coal  drops,  but  inclusive  of  any  service  terminals  (loading, 
unloading,  covering  and  uncovering)  not  done  for  a  trader  at 
his  request  or  for  his  convenience.  Such  station-terminal  is 
for  what  is  done  at  the  station  from  which,  and  the  station  to 
which,  the  merchandise  is  consigned,  the  same  being  places 
iipon  the  raihcayix).  The  station-terminal  is,  however,  not 
chargeable  where  traffic  is  loaded  or  unloaded  at  a  private 
siding.  If  the  railway  company  are  content  with  half  the 
maximum  station-terminal  for  Class  B,  they  will  not  be 
allowed  to  charge  more  than  half  for  mineral  and  other  traffic 
comprised  in  Class  B  (?/). 

The  railway  or  canal  company  may  charge  for  the  follow- 
ing services  when  rendered  to  a  trader  at  his  request,  or  for 
his  convenience,  a  reasonable  sum,  by  way  of  addition  to  the 
tonnage  rate  for  conveyance,  unless,  before  any  service  is 
rendered,  the  trader  has  given  written  notice  to  the  railway 


[u)  Glasgow  ^  S.  W.  Ry.  v.  Mac- 
kinnon  (1886),  11  App.  Gas.  386. 

{x)  Railway  Charges  Schedules, 
1891-2  ;  Board  of  Trade  Analysis, 
p.  131.  As  to  the  rebate  from 
a  maximum  rate  which  includes 
wagon  hire,  where  traders  find  their 


own  wagons,  see  Cowdenheath  Coal 
Co.  V.  North  British,  ^-c.  Rys.  (1894), 
8  Ry.  &  C.  Tr.  C.  251. 

{y)  North  Staff.  Chamber  of  Com- 
merce Y.  N.  Staff.  Ry.  (1896),  Times, 
18  July. 
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or  canal  company  that  he  does  not  require  it.  Any  difference 
is  to  he  determined  hy  an  arbitrator  to  be  appointed  by  the 
Board  of  Trade  (s). 

(i)  Services  rendered  by  a  railway  company  at  or  in  connection  (i)  Siding 
u'ith  sidings  not  helonging  to  the  company  {a). — Payment  can 
only  be  demanded  for  siding  services  which  are  outside  those 
services  that  are  included  in  or  incidental  to  conveyance ;  but 
the  railway  company  are  entitled  to  be  paid,  by  way  of  rent 
or  otherwise,  for  sidings  or  other  structural  accommodation 
provided  for  the  private  use  of  the  trader,  and  not  required 
by  the  railway  company  for  dealing  with  the  traffic  for  pur- 
poses of  conveyance,  the  amount  to  be  fixed  by  agreement  or 
by  arbitrator  appointed  by  the  Board  of  Trade  {b) .  Although 
land  may  have  been  sold  by  a  railway  company  for  sidings, 
and  they  retain  the  right  to  control  and  manage  them,  and 
to  use  them  for  shunting  purposes,  yet,  where  the  traders 
have  the  reasonable  use  of  the  sidings  for  the  purposes  of 
their  own  traffic,  they  are  "  sidings  not  belonging  to  the  rail- 
way company,"  and  a  station-terminal  is  not  chargeable  (c) . 

"Where  siding  shunting  is  done,  or  an  indispensable  con-  Sidings 
necting  link  between  the  railway  and  the  private  sidings  is 
provided,  by  the  railway  company,  but  the  sidings  are  found 
by  the  traders,  they  have  been  allowed  a  rebate  of  one-fourth 
from  the  station-terminal  charge  {d) ;  ^d.  per  ton  has  been  held  Working  a 
a  fair  charge  for  providing,  maintaining  and  working  signal-  j^J^ction. 
ling  and  interlocking  apparatus  at  a  junction  with  a  colliery 
siding,  where  performed  for  the  benefit  of  the  colliery  pro- 
prietors alone  {e)  ;  but  if  the  branch  or  siding  for  which 
signalling  is  maintained  is,  to  some  extent  used  for  the  general 
traffic  of  the  railway,  as  well  as  that  of  the  colliery  com- 
pany, no  extra  charge  can  be  demanded  beyond  the  convey- 
ance rate  (/'). 

(z)  Railway  Charges  Schedules,  Vickers  \.  3Iid.  My.  {I'^Ol),  lITivaeB 
1891-2,8.5.  L.  R.  546;    North  British  Ry.  v. 

(a)  Ibid.  a.  3.  Cowan  (1898),  10  Ry.  &  C.  Tr.  C.  169 

(b)  Ibid.  8.  7.  (one  half)  ;  and  see  p.  700,  a)ite. 

{c)  Fidcock  V.  J/.  S.  4'  L.  By.  (1895),  (e)  Dunkirk  Colliery  Co.  v.  M.  S.  ^ 
9Ry.  &C.  Tr.  C.  45.  8ee  Huntington  L.  By.  (1876),  2  Ry.  &  C.  Tr.  C. 
V.  L.  (f-  Y.  By.,  Times,  May  25,  1900 ;  402. 

May  3,  1901.  (/)  Neston   Colliery  Co.  v.  L.  ^ 

{d)  M.  S.  ^  I.  By.   V.   Fidcock     N.  W.  By.  (1883),  4  Ry.  &  C.  Tr.  C. 
(1896),  10  Ry.  &  C.  Tr.  C.  150;  257. 
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(ii)  Collection  or  delivery  outside  the  terminal  station. — Any 
dispute  as  to  this  is  to  be  determined  by  arbitration  (^),  but 
the  Railway  Commissioners  have  jurisdiction  to  hear  any 
complaint  as  to  increased  rates  for  these  services  (Ji) . 

A  railway  company  cannot  make  a  special  charge  for  the 
time  occupied  in  stopping  and  re-starting  a  train,  or  during 
the  uncoupling  and  putting  trucks  past  the  points,  these  ser- 
vices being  part  of  the  delivery  included  in  the  rate  for 
conveyance  (^). 

(iii)  Weighing  merchandise. — Where  a  station-terminal  is 
payable  the  cost  of  weighing  is  included  therein  ;  but,  where 
it  is  not  payable,  the  railway  companies  claim  that  they 
are  entitled  to  charge  for  weighing,  if  done  by  them.  It  is 
not  certain  that  railway  companies  can  insist  upon  traders 
declaring  the  quantities  of  consignments  conveyed  by  the 
railway  company  as  carriers  (k) . 

Where  coals  consigned  to  coal  merchants  are  weighed  out 
to  their  customers  at  the  railway  company's  machine  in  the 
station  yard,  the  company  can  charge  for  weighing  (/). 

Where  a  railway  company  is  by  its  sj)ecial  Act  bound 
to  weigh  coal  at  the  point  of  discharge,  it  is  not  certain 
whether  or  not  such  weighing  is  a  facility  "  for  deliver- 
ing goods,  which  the  railway  company  is  bound  to  afford 
under  the  Traffic  Act,  1854  ;  that  enactment  has  to  be  read 
along  with  the  language  of  any  special  enactment  bearing 
on  the  matter  (m). 

(iv)  Detention  of  trucks  :  siding  accotnmodation  beyond  a 
reasonable  time :  demurrage. — Four  days,  exclusive  of  the 
day  on  which  notice  of  arrival  is  given,  is  a  sufficient  time 
during  which  the  obligation  of  the  railway  comj)any  as 
carriers  should  continue,  the  time  generally  not  to  run  until 


(ff)  Railway  Charges  Schedules, 
1891-2,  8.  5. 

(A)  Mansion  House  Association  v. 
L.  ^  N.  W.  Ry.  (Northampton  case), 
[1896]  1  Q.  B.  273  ;  65  L.  J.  Q.  B. 
209  ;  74  L.  T.  463 ;  9  Ry.  &  C.  Tr.  C. 
174. 

(i)  Cowan  v.  North  British  Ry. 
(1898),  10  Ry.  &  C.  Tr.  C.  169. 

{I')  Cf.  Railways  Clauses  Act, 
1845,  s.  98  ;  and  Broivn  v.  G.  W.  Ry. 


(1882),  9  Q.  B.  D.  744;  51  L.  J. 
Q.  B.  156,  529. 

(/)  L.  y.  W.  Ry.  V.  Price  (1883), 
11  Q.  B.  D.  485;  52  L.  J.  Q.  B. 
754. 

{m)  See  Watkinson  v.  Wrexham, 
S;c.  Ry.  (No.  3)  (1880),  3  Ry.  &  C. 
Tr.  C.  446  ;  Tharsis  Sulphur  Co.  v. 
L.  i-  N.  W.  Ry.  (1881),  3  Ry.  &  C. 
Tr.  C.  455. 
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the  trucks  are  in  the  siding  handed  over  to  the  trader  ready 

for  unloading      ;  and,  although  the  reasonableness  of  their 

charge  for  detention  of  trucks  beyond  four  days  is  a  matter 

to  be  determined  by  an  arbitrator  before  action  is  brought, 

the  charge  is  not  ultra  vires ^  nor  a  "  direct  or  indirect  increase 

of  rate  "  which  the  railway  company  are  compelled  to  justify 

under  the  Eailway  and  Canal  Traffic  Act,  1894  (o).    As  to 

the  rate  per  day,  each  case  must  be  determined  on  its  own 

merits ;  Qd.  per  day  has  been  held  a  reasonable  charge  for  charge  for 

accommodation   after  four  days  (7:))  in  first-class  depots,  accommo- 

though  it  does  not  necessarily  apply  to   rural  stations, 

where  the  cost  of  construction  might  be  less  and  of  working 

the  traffic  more  in  proportion  to  the  quantity  of  traffic  {q). 

The  trader  is  not  entitled  to  have  the  average  time,  saved 

out  of  the  four  days,  set  off  against  excess  of  that  period  {q). 

The  determination  of  what  is  a  reasonable  rate  involves  the 

consideration  of  value  to  the  trader  as  well  as  of  cost  to  the 

railway  company  (r). 

It  is  prudent  to  consign  goods  to  an  address  other  than  Practical 
the  terminal  station,  so  as  to  prevent  the  railway  company  from 
charging  demurrage  unless  they  give  notice  of  arrival  (s). 

In  ordinary  circumstances,  and  especially  when  the  usage  Notice  of 
has  been  established,  it  is  the  duty  of  the  railway  company  ^^^i^^^- 
to  give  notice  to  consignees  of  the  arrival  of  the  goods,  at 
any  rate  when  delivery  is  to  be  taken  at  the  railway 
station  {t). 

(v)  Loading  or  unloading^  covering  or  uncovering  merchandise  (v  )  Loading-, 
in  Class  A  or  Class  B  {n).—li  is  not  usual  to  perform  these  coverk^gf' 
services  to  minerals.     The  trader  can  free  himself  from  uncovering. 


{n)  llidland  By.  v.  Black  (1899), 
10  Ry.  &  C.  Tr.  C.  142. 

(0)  Manchester  ^-  Northern  Counties 
Coal  Federaticn  v.  X.  ^-  Y.Bi/.  (1897), 
76  L.  T.  786 ;  10  Ry.  &  C.  Tr.  C. 
127. 

(p)  Mid.  Eij.  V.  Black,  above ; 
Mid.  By.  v.  Sills  (1896),  9  Ry.  &  C. 
Tr.  C.  161  ;  12  T.  L.  R.  455. 

{q)  Mid.  By.  V.  Black  (1899),  10 
Ry.  &  C.  Tr.  C.  142  (Sheffield  case). 

(r)  Mid.  By.  v.  Boani,  Coal  and 


Iron,  6  Aug.  1900  (Derby  case). 

(«)  Railway  Charges  Schedules, 
1891-2,  s.  5  (iv). 

{t)  Neston  Colliery  Co.  v.  L.  ^  iV. 
W.  and  G.  W.  Bys.  (1883),  4  Ry.  & 
C.  Tr.  C.  257 ;  Mitchell  v.  L.  #  Y. 
By.  (1875),  L.  R.  10  Q.  B.  256  ;  44 
L.  J.  M.  C.  107  ;  and  see  Manches- 
ter, ^c.  Coal  Traders  v.  Z.  ^-  Y.  By., 
above. 

(«/)  Railway  Charges  Schedules, 
1891-2,  s.  5  (v). 
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liability  by  giving  written  notice  that  he  does  not  require 
these  services  to  be  performed  (.r) . 

(vi)  Use  of  coal  drops. — This  service  is  expressly  excluded 
from  the  station-terminal  {y) .  Twopence  a  ton  has  been  held 
to  be  a  reasonable  charge  for  providing  coal  drops  for  un- 
loading coal  wagons  (2) ;  if  it  be  charged  against  the  consignees 
it  cannot  be  demanded  from  the  consignors  also  (s).  Appa- 
rently, a  railway  company  cannot  charge  for  merely  unload- 
ing into  a  depot,  where  they  have  no  sidings  for  delivery  {a), 

(vii)  Accommodation  at  a  waterside  icharf  and  loading  or 
unloading  into  or  out  of  vessels,  ivhere  no  special  charge  is  prC' 
scribed  hy  any  Act  of  Parliament. — The  right  of  the  railway 
company  under  special  Acts  to  make  charges  for  accommoda- 
tion or  services  provided  or  rendered  at,  or  in  connection 
with,  docks  or  shipping  places,  is  expressly  reserved  {b). 

Generally  as  to  these  special  charges,  unless  a  difference 
exists  before  legal  proceedings  are  commenced  in  Court,  the 
County  Court  or  High  Court  has,  but  the  arbitrator,  has  not, 
jurisdiction  to  try  the  cause ;  the  trader  cannot,  when  he  is 
sued,  maintain  that  the  question  of  reasonableness  of  the 
charges  should  go  to  the  arbitrator  for  decision  (c).  When 
such  a  difference  does  come  before  the  arbitrator,  he  has 
power  to  determine  not  only  the  reasonableness  of  the  sum 
charged,  but  all  questions  necessarily  incidental  thereto,  such, 
for  instance,  as  the  reasonableness  of  the  time  allowed,  under 
the  conveyance  rate,  to  a  consignee,  for  taking  delivery  of  the 
merchandise  {d). 

The  Railway  Commissioners  have  jurisdiction  to  determine 
whether  any  toll,  rate  or  charge,  or  a  group  rate  is  legal,  or 
creates  an  undue  preference,  and  to  enforce  payment  of  so 
much  as  they  decide  to  be  legal  (e) . 


[x)  Railway  Charges  Schedules, 
1891-2,  s.  5. 
{y)  Ibid.  s.  3. 

(z)  DunkirTc  Colliery  Co.  v.  M.  S. 
^  L.  By.  (1876),  2  Ry.  &  C.  Tr.  C. 
402. 

{a)  Locke  v.  N.  E.  My.  (1877),  3 
Ry.  &  C.  Tr.  C.  44. 

{b)  Railway  Charges  Schedules, 


1891-2,  8.  21. 

(c)  L.  ^  N.  W.  My.  V.  Billington, 
[1899]  A.  C.  79  ;  68  L.  J.  Q.  B.  162  ; 
79  L.  T.  503. 

{d)  Midland  Ry.  v.  Loseby,  [1899] 
A.  C.  133  ;  68  L.  J.  Q.  B.  326  ;  80 
L.  T.  93  ;  47  W.  R.  656. 

{e)  Railway  and  Canal  Traffic  Act, 
1888,  ss.  10,  29. 


Maximum  Rates  and  Charges.  '^^^ 

Pending  a  dispute  with  a  railway  company  as  to  the  Dispute  as  to 
legality  or  reasonableness  of  a  rate  or  charge,  the  trader  is  o^®^^^^^^®^- 
not  justified  in  withholding  payment  of  sums  charged  in 
accordance  with  the  published  figures.  He  has  no  defence  to 
any  action  brought  in  the  County  Court  or  High  Court  for 
recovery  thereof  (/).  His  proper  course  is  to  complain  to 
the  Eailway  Commissioners,  who  have  power  to  award 
damages,  including  repayment  of  overcharges  {g). 

Application  with  a  view  to  conciliation  mcuj  be  made  to  the  Conciliation. 
Board  of  Trade,  by  any  person  receiving,  or  sending,  or 
desiring  to  send,  goods  {Ji). 

Where  a  consignor  signed  a  consignment  note  stipulating  Creneral  lien 
that  "  all  fi^oods  delivered  to  the  company  will  be  received 

.  .  determine 

and  held  by  them  subject  to  a  general  lien  for  money  due  to  on  refusal  of 

them,  whether  for  carriage  of  goods  or  for  other  charges,"  accept^g^oods ; 

then  the  lien  continues  so  long  as  the  railway  company  hold 

the  goods,  and  is  not  affected  by  the  refusal  of  the  consignee 

to  accept  them  after  arrival  at  destination  (^)  ;  nor  by  the  or  on 

winding-up  of  the  trader-company,  if  the  company  is  still  in  ^^^^^^^'^P- 

possession  {k). 

"  Notwithstanding  any  provision  in  any  general  or  special  Group  bates. 
Act,  it  shall  be  lawful  for  any  railway  company,  for  the 
purpose  of  fixing  the  rates  to  be  charged  for  the  carriage  of 
merchandise  to  and  from  any  place  on  their  railway,  to  group 
together  any  number  of  places,  in  the  same  district,  situated 
at  various  distances  from  any  point  of  destination  or  depar- 
ture of  merchandise,  and  to  charge  a  uniform  rate  or  uniform 
rates  of  carriage  for  merchandise  to  and  from  all  places  com- 
prised in  the  group  from  and  to  any  point  of  destination  or 
departure  ;  provided  that  the  distances  shall  not  be  unreason- 
able, and  that  the  group  rates  charged  and  the  places 
grouped  together  shall  not  be  such  as  to  create  an  undue 
preference"  (/). 

The  object  of  this  enactment  is  to  enable  railway  com-  Special  Act  as 
panics  to  relieve  themselves  of  complaints  and  claims,  in  ^"afeTa^tes. 

(/)  Seep,  m.post.  ^  S.  TF.  Eij.  (1863),  32  L.  J.  C.  P. 

156. 


{g)  Railway  and  Canal  Traffic  Act, 


{k)  Re  Llaiujcnnech  Coal  Co.  (1887), 


•     •  56  L.  T.  475  ;  NorthJieU  Iron  Co.  v. 

(A)  Ibid.  8.  31.  Midland  By.  (1866),  14  L.  T.  695. 

(i)  Westfield  v.  G.  W.  Ry.  (1883),  {I)  Railway  and  Canal  Traffic  Act, 

62  L.  J.  Q.  B.  276.    See  North  y.  I.  1888,  s.  29  ;  applied  to  canals  (s.  36). 
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Reasonable 
distances  in 
the  group. 


Toll-boards : 


milestones. 


Publication 
and  inspection 
of  rate  books, 
&c. 


respect  of  unequal  mileage  rating,  from  traders  at  different 
termini,  by  grouping  these  termini  together,  abolishing  mile- 
age rates,  and  substituting  a  gross  rate ;  but  that  procedure 
can  have  no  practical  effect  upon  the  rate,  chargeable  under 
express  statutory  provisions,  for  the  conveyance  of  traffic  to 
any  terminus  which  is  not  included  in  the  group.  The  words 
at  the  commencement  of  the  section  do  not  affect  any  mileage 
rate  which  is  not  converted  into  a  gross  rate  by  the  group- 
ing {m). 

Where  several  traders  send  goods  to  a  destination  exceed- 
ing 100  miles  away,  and  a  uniform  rate  is  charged  to  all  the 
traders  in  the  group  notwithstanding  that  some  are  9, 10  and 
20  miles  farther  away,  this  is  an  undue  preference  of  the  latter 
traders.  The  railway  companies  are,  however,  allowed  more 
latitude  where  rates  are  grouped  than  where  they  are  not 
grouped,  the  1888  Act,  sect.  29,  recognizing  that  there  may 
be  a  commercial  necessity  for  grouping  (;?) .  It  is  not  essential 
that  there  should  be  mathematical  equality  in  respect  of 
charges  or  advantages  between  places  that  are  outside  the 
group  and  the  different  members  of  the  group  (o). 

A  railway  company  cannot  demand  "  tolls  for  the  use  of 
the  railway  "  during  any  time  at  which  boards  notifying  the 
tolls  are  not  exhibited  at  the  stations  where  payable,  or  at 
which  milestones  denoting  distances  along  the  whole  length 
of  the  line  are  not  maintained  {]:>) ;  but  these  provisions  are 
strictly  construed,  and  the  omission  to  set  up  a  milestone  will 
not  prevent  the  railway  company  from  recovering  charges  " 
made  by  them  as  carriers,  these  being  distinguishable  from 

tolls  "  for  user  of  the  railway  (q). 

Documents  are  to  be  published,  and  may  be  inspected,  as 
follows : — 

At  the  ])Tincipal  office  of  the  railicay  company :  Classification 


(m)  Per  Lord  "Watson  in  Davis  v. 
Taff  Vale  [1895]  A.  C.  542  ;  64 
L.  J.  Q.  B.  488  ;  72  L.  T.  632  ;  44 
W.  R.  172. 

ill)  North  Lonsdale  Iron,  ^-c.  Co.  v. 
Fiirness,  ^^c.  Rys.  (1891),  60  L.  J. 
Q.  B.  419  ;  64  L.  T.  122  ;  7  Ry.  &  C. 
Tr.  C.  146. 

(o)  Pickering  Fhipps  v.  Z.  ^-  N.  W. 


Ry.,  [1892]  2  Q.  B.  229  ;  8  Ry.  &  C. 
Tr.  C.  83. 

{p)  Railway  Clauses  Act,  1845, 
ss.  93—95. 

[q)  Broun  v.  G.  W.  Ry.  (1882),  9 
Q.  B.  D.  744  ;  51  L.  J.  Q.  B.  529  ; 
47  L.  T.  219.  And  see  Chatterley 
Iron  Co.  V.  N.  Staff.  Ry.  (1878),  3 
Ry.  &  0.  Tr.  0.  238. 
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of  traffic,  and  schedule  of  maximum  tolls,  rates,  and  charges 
— for  sale  at  l-s-.  per  copy  (r) . 

At  stations  and  wharves,  for  free  inspection  :  Tolls  for  use  of 
railways  (as  highways)  (s)  ;  tolls  and  dues  for  canals  (t)  ;  rate 
book  showing  every  rate  from  the  particular  station  to  any 
place  to  which  the  railway  company  book,  including  any  rates 
charged  under  any  special  contract,  and  stating  distances  (u). 

Eate  books  for  sea  traffic  (x)  ;  general  classification  of 
merchandise ;  notice  that  classification  and  rates  are  open  to 
inspection  (r) . 

In  local  newspapers  and  hy  placards  at  stations :  Notice  of 
intention  to  increase  rates  (y) . 

Where  traffic  is  received  or  delivered  at  any  place  other 
than  a  station,  the  rate  book  is  to  be  kept  at  the  station 
nearest  such  place  (z) . 

The  Eailway  Commissioners  may,  on  the  application  of  Disintegea- 
"  any  person  interested,"  make  orders  requiring  a  railway  ^ion  op  bates 
company  or  canal  company  to  distinguish,  in  the  rate  book, 
how  much  of  each  rate  is  for  conveyance,  including  therein 
tolls  for  the  use  of  the  railway  or  canal,  for  the  use  of  carriages 
or  vessels,  or  for  locomotive  power,  and  how  much  is  for 
other  expenses,  specifying  the  nature  and  detail  of  such  other 
expenses  (a) .  And  a  railway  company  must  (under  cumula- 
tive penalties),  within  one  week  after  written  application  by 
any  person  interested  in  the  carriage  of  any  merchandise 
which  has  been  or  is  intended  to  be  carried  over  the  railway, 
render  an  account  in  which  the  charge  shall  be  divided, 
and  the  charge  for  conveyance  shall  be  distinguished  from 
the  terminal  charges  (if  any),  and  from  the  dock  charges 
(if  any)  ;  and  if  any  terminal  charge  or  dock  charge  is  in- 


(r)  Railway  and  Canal  Traffic  Act, 
1888,  8.  33  (1)  (2),  and  Board  of 
Trade  Rules. 

(s)  Railways  Act,  1845,  s.  93. 

{t)  Ibid.  1873,  s.  14  ;  Traffic  Act, 
1888,  8.  37. 

(«)  Chattcrlcy  Iron  Co.  v.  N.  Staff. 
By.  (1878),  3  Ry.  &  C.  Tr.  C.  238. 

{x)  Railway  and  Canal  Traffic  Act, 
1888,  8.  28. 


{y)  Ibid.  s.  33  ;  and  Board  of  Trade 
Rules. 

(z)  Ibid.  s.  34 ;  1894  Act,  s.  3  ; 
Harborne  By.  v.  L.  ^  N.  W.  Ry. 
(1875),  2  Ry.  &  C.  Tr.  C.  169. 

[a)  Railways  Act,  1873,  s.  14. 
And  see  Fehall  Coal  Co.  v.  L.  ^-  X.  JF. 
Ry.  (1889),  23  Q.  B.  D.  536 ;  61  L.  T. 
257;  7  Ry  &  C.  Tr.  C.  1 ;  Vickers  v. 
Mid.  Ry.  (1901),  17  T.  L.  R.  546. 
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*  *  Place  to 
which  they 
book." 


' '  Person 
interested.' 


Station. 


eluded  in  such  account,  the  nature  and  detail  thereof  shall  be 
specified  (b). 

As  to  dissection  or  disintegration  of  rates  under  the  Rail- 
way and  Canal  Traffic  Act,  1873,  the  expression  "  place  to 
which  they  book  "  means  a  place  as  to  which  the  railway 
company  are  in  the  practice  of  regularly  accepting  goods  on 
definite  terms.  "  Through  rates  "  must  be  dissected  if  the 
booking  company  have  the  necessary  information.  Any 
person  who  makes  out  by  proper  evidence  that  the  rates 
which  he  seeks  to  have  dissected  are  really  and  substantially 
competitive  rates  with  his  own  is  "a  person  interested " 
within  the  meaning  of  the  section.  That  expression  means 
"  however  interested,"  and  takes  in  all  persons  who  have  a 
bom  fide  interest  in  knowing  how  the  particular  rates  are 
made  up  :  it  is  not  limited  to  persons  paying  the  rates  which 
are  the  subject  of  the  application.  But  the  person  must  be  a 
customer,  and  the  application  to  the  Commissioners  should 
either  be  expressly  limited  to  rates  in  the  rate  books,  or 
specify  the  rates  proposed  to  be  divided,  as  rates  to  places  to 
which  the  company  book  (c) .  The  applicant  must  prove  to 
the  satisfaction  of  the  Railway  Commissioners  that  he  is 
interested  within  the  meaning  of  sect.  14  of  the  Act  of  1873, 
and  that  there  are  good  grounds  for  exercising  in  his  favour 
a  judicial  discretion  (d)  ;  but  the  Commissioners  have  inti- 
mated that  a  very  moderate  degree  of  evidence  will  satisfy 
them  on  both  these  heads  (c) .  If  a  rate  book  (not  being  one 
for  sea  traffic)  be  a  book  of  rates  for  traffic  received  or 
delivered  at  a  place  on  a  railway  other  than  a  "  station  " 
within  the  meaning  of  sect.  14  of  the  Railways  Act,  1873, 
such  as  a  branch  railway  (e)  or  a  siding  (c),  it  is  not  subject  to 
an  order  for  division  of  rates.  The  rate  books  as  to  traffic 
carried  partly  by  land  and  partly  by  sea  must  state  what  pro- 
portion of  any  through  rate  is  appropriated  to  conveyance  by 
sea,  and  distinguish  such  proportion  from  that  for  conveyance 
by  land  on  either  side  of  the  sea  {/).    Although  the  total 

(b)  Railway  and  Canal  Traffic  Act, 
1888,  8.  33  (3). 

(c)  Pelsall  Coal  Co.  v.  L.  <^  N.  W. 
By.  (1889),  23  Q.  B.  D.  636-  61 
L.  T.  257  ;  7  Ry.  &  C.  Tr.  C.  1. 

(d)  Tomlinson  \.  L.  ^-  N.  W.  By. 


(1890),  63  L.  T.  86  ;  7  Ry.  &  C. 
Tr.  C.  22  (private  branch  railway). 

{()  Railway  and  Canal  Traffic  Act, 
1888,  ss.  28,  31  ;  Tomlinson  v.  Z.  ^ 
N.  W.  By.,  above. 

(/)  Railway  and  Canal  Traffic  Act 
1888,  s.  33  (5). 
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rate  charged  may  be  within  the  authorised  mileage-maximum, 
an  order  to  distinguish  may  still  be  made,  as  it  does  not 
follow  that  the  whole  of  each  rate  is  for  conveyance  only  {g) . 

The  provisions  of  the  Railway  and  Canal  Traffic  Act,  1854,  Canals, 
and  the  Regulation  of  Railways  Act,  1873,  with  respect  to 
rates  and  terminal  charges,  apply  to  canals ;  and,  so  far  as 
applicable,  all  the  provisions  of  sections  24  to  35,  inclusive,  of 
the  Railway  and  Canal  Traffic  Act,  1888,  apply  to  every 
canal  company,  and  to  every  railway  and  canal  company  {h) . 


KATES  OR 
CHARGES ; 


"  Where  a  railway  company  have,  either  alone  or  jointly  Increase  of 
with  any  other  railway  company  or  companies,  since  the  last 
day  of  December,  1892,  directly  or  indirectly  increased,  or 
hereafter  increase,  directly  or  indirectly,  any  rate  or  charge, 
then,  if  any  complaint  is  made  that  the  rate  or  charge  is  un- 
reasonable, it  shall  lie  on  the  company  to  prove  that  the  ^^^^  ^,^11- 
increase  of  the  rate  or  charge  is  reasonable,  and  for  that  pur-  way  company 
pose  it  shall  not  be  sufficient  to  show  that  the  rate  or  charge  justify, 
is  within  any  limit  fixed  by  an  Act  of  Parliament  or  by  any 
Provisional  Order  confirmed  by  Act  of  Parliament"  (/). 

The  1892  rate  books  can  be  inspected  at  the  head  office  of 
the  railway  company  (i).  Complaint  has  to  be  made  to,  and 
considered  by,  the  Board  of  Trade  before  coming  before  the 
Railway  Commissioners ;  and,  unless  otherwise  ordered,  the 
complainant  (not  being  a  public  authority  or  representative 
society  within  sect.  7  of  the  Traffic  Act,  1888)  (A-),  is  within 
fourteen  days  after  filing  his  complaint  to  pay  to  the  railway 
company  such  sum  in  respect  of  the  rate  or  charge  com- 
plained of  as  would  have  been  payable  had  the  former  rate 
remained  in  force  (/).  The  Commissioners  have  power  to 
award  damages,  including  repayment  of  overcharges  ijn). 
The  complainant  must  join  all  the  railway  companies  con- 
cerned in  a  through  rate  (w) . 

{g)  Jones  v.  N.  E.  Ry.  (1875),  2  Ry.  &  C.  Tr.  C.  58. 

Ry.  &  C.  Tr.  C.  208  ;  of.  Howard  v.  {I)  Railway  and  Canal  Traffic  Act, 

Mid.  Ry.  (1878),  3  Ry.  &  C.  Tr.  C.  1894,  s.  1  (3),  (4);  Mansion  House 

253.  Association  v.  L.  \  N.  W.  Ry.  (1896), 

(/<)  Railway  and  Canal  Traffic  Act,  9  Ry.  &  C.  Tr.  C.  174. 

1888,  ss.  37  and  36.  And  see  Railway  (m)  Railway  and  Canal  Traffic 

and  Canal  Traffic  Act,  1894,  s.  3.  Act,  1888,  s.  12. 

(i)  Traffic  Act,  1894,  s.  1.  {n)  Mapperley  Colliery  Co.  v.  Mid- 

{k)  Mansion  House  Association  v.  land  Ry.  (1896),  65  L.  J.  Q.  B.  272  ; 

G.  W.  Ry.,  [1895]  2  Q.  B.  141  ;  9  9  Ry.  &  C.  Tr.  C.  147. 
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Measure  of 
damages. 


Comparison 
of  expenditure 
and  receipts 
in  two  given 
years. 


Cost  of 
working". 


The  measure  of  damages  is  the  excess  paid  by  the  com- 
plainant for  traffic  charged  at  the  increased  rate  above  the 
sum  chargeable  at  the  old  rate,  or  at  such  greater  rate  as  the 
Court  finds  would  have  been  reasonable  (o) . 

Whenever  an  increased  rate  is  complained  of,  any  increase 
must,  in  the  absence  of  evidence  to  the  contrary,  be  assumed 
to  have  been  unreasonable ;  as  soon  as  the  fact  of  increase  is 
proved,  the  onus  is  shifted  upon  the  railway  company  of 
proving  that  the  increase  is  reasonable  {p).  To  justify  the 
increase,  the  railway  company  can  rely  on  circumstances 
existing  before  as  well  as  after  the  increase,  as,  for  instance, 
that  the  cost  of  performing  the  services  is  greater  in  respect 
of  the  coal  or  other  particular  traffic  on  which  it  is  charged. 
To  charge  as  much  for  carrying  20  cwts.  to  the  ton  with  an 
allowance  of  2  cwts.  for  wastage,  as  for  carrying  21  cwts.  to 
the  ton,  has  been  held  to  be  an  indirect  increase  of  the 
rate  (^;). 

A  comparison  of  expenditure  and  receipts  in  any  two  years 
is  a  fair  standard  by  which  to  try  the  question,  if  no  special 
disturbing  elements  can  be  proved  to  exist,  such  as  a  fall  in 
receipts  as  distinguished  from  a  rise  in  expenses  in  one  or  all 
of  the  three  heads  of  passenger,  goods,  and  mineral  traffic. 
But  to  justify  comparison  based  on  train-mileage,  it  must  be 
shown  that  the  conditions  of  working  the  traffic  in  the  two 
years  compared  have  been  substantially  constant,  which  will 
not  be  the  case  if  in  the  latter  of  the  two  years  there  be  a 
larger  proportion  than  in  the  earlier  of  the  two  years  of  long- 
distance traffic,  attended  with  a  smaller  rate  and  less  cost  per 
mile  than  a  mile  of  short-distance  traffic  {q) .  It  is  competent 
for  the  railway  company  to  include  in  their  comparison 
account  the  cost  of  repairing  mineral  wagons  (for  the  use  of 
which  a  separate  rate  is  charged)  and  the  cost  of  relief  men 
for  mineral  trains  {q) . 

To  justify  a  permanent  increase  in  the  rates  for  carrying 


(o)  Rickett,  Smith     Co.  v.  Midland 
[1896]  1  Q.  B.  260,  272;  65 
L.  J.  Q.  B.  274  ;  9  Ry.  &  C.  Tr.  C. 
107. 

[p)  Rickett,  Smith  ^  Co.  v.  Midland 
Hi/.,  above  (rebate  of  2d.  per  ton 
allowed)  ;  Charlaw  ^  Sacristan  Col- 


Ueries  v.  iV.  i:.  Ry.  (1896),  9  Ry.  &  C. 
Tr.  C.  140  (increase  of  ^d.  per  ton 
held  justifiable). 

{q)  South  Yorkshire  Coalowners  v. 
Midland  Ry.  (1897),  10  Ry.  &  C.  Tr. 
C.  28  (increase  of  2J  per  cent,  held  to 
be  justified). 
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coal  or  other  minerals,  the  railway  company  must  show  that 
the  cost  of  carrying  that  particular  traffic  is  dearer,  and  that 
it  is  due  to  causes  not  merely  transitory  in  character,  such  as 
a  temporary  rise  in  the  price  of  locomotive  coal.  The  full 
increase  must  not  he  solely  attributed  to  mineral  traffic. 
Where,  as  in  the  north-east  of  England  and  in  Scotland, 
trucks  are  to  be  provided  by  the  railway  companies,  the  coal- 
masters  are  not  responsible  for  expenses  due  to  deficiencies 
in  the  supply  of  railway  companies'  trucks.  The  trader  is 
entitled  to  succeed  if  he  can  displace,  or  even  throw  substantial 
doubt  on,  the  case  presented  by  the  railway  company  as  justi- 
fying the  increase  (r) . 

On  the  assumption  that  the  rates  as  existing  on  31st 
December,  1892,  were  not  excessive,  the  proper  test  is  as 
follows : — If  it  is  shown,  after  all  elements  of  cost  and 
economy  have  been  taken  into  consideration,  that  the  neces- 
sary cost  per  ton  carried  will,  under  uniform  conditions,  be 
increased  by  Is.,  or  any  other  sum,  tvithout  any  compensating 
advantage,  then  it  is  pynmd  facie  reasonable  to  increase  the 
charge  by  the  same  sum.  The  cost  of  working  is  not  the 
only  consideration  (s). 

The  railway  company  will  not  be  allowed  to  have  discovery  Discovery 
and  inspection  of  the  traders'  books  for  ascertaining  the 
quantities  of  minerals  sold,  and  the  pit  prices ;  the  quantities 
and  prices  of  minerals  forwarded  by  railway  and  for  shipment; 
the  cost  of  carrying  on  the  collieries  and  business  of  the 
traders ;  and  other  inquisitorial  particulars  of  that  character  : 
the  profits  of  the  coalowners  have  nothing  to  do  with  the 
reasonableness  of  the  railway  charges  {t). 

A  railway  has  been  authorised,  under  the  Light  Railways  Lio^ht 
Act,  1896,  although  in  effect  only  a  private  colliery  branch,  railways, 
and  notwithstanding  the  objection  of  a  railway  company  that 
it  would  probably  occasion  them  a  loss  of  mineral  traffic  (it). 
A  Provisional  Order  has  been  granted  authorising  the  working 
of  an  existing  mineral  railway  as  a  light  railway  under  the 

(r)  Blacky.  Caledonian,  ^-c.  Eys.  ;  (t)  Watson  y.  Caledonian  It  i/.  (1901), 

S.  C.,  Lothian   Coal    Co.  v.   North  Coal  and  Iron,  27  May  (Court  of 

British,  ^'C.  Rys.,  (1901)  Times,  4  Session). 

Nov.  ;  Scotsman,  30  Oct.  (w)  Essington  and  Ashmore  Light 

(s)  Smith  and  Forrest  y.  L.  ^ N.  W.  By.,  29  Jan.  1900  ;  Oxley  on  Light 

^c.  Rys.  (1900),  Times,  May  19.  Railways,  p.  89. 
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Light  Railways  Act,  1896  (r) ;  but  an  order  lias  been  refused 
where  the  proposed  line  would  cut  into  valuable  ironstone, 
and  would  therefore  necessitate  the  payment  of  heavy  com- 
pensation {iv) .  The  Order  may  stipulate  that,  near  a  water- 
ing-place, mineral  traffic  shall  not  be  conveyed  without  the 
consent  of  the  local  authority,  such  consent  not  to  be  un- 
reasonably withheld,  and  to  be  subject  to  arbitration  (.a;) . 
The  Order  may  authorize  the  entering  into  agreements  as  to 
mineral  traffic  (v/) ;  and  fix  a  maximum  rate  higher  than  that 
in  force  on  railways  in  the  locality  (s) ;  unless  the  light  rail- 
way is  to  be  worked  by  a  railway  company  {zz). 


Through  Rates. 

Every  railway  and  (or)  canal  company  is  under  an  obliga- 
tion to  submit  to  through  rates  for  through  traffic,  meaning 
thereby  one  inclusive  rate  at  one  booking  for  one  entire  dis- 
tance over  the  railways  of  two  or  more  companies.  The 
through  rate  may  be  either  per  truck  or  per  ton.  A  through 
rate  may  also  be  obtained  on  the  request,  not  only  of  one 
railway  company  against  another,  but  also  at  the  request  of 
any  person,  partnership,  or  trading  company  interested  in 
through  traffic  {a) .  To  obtain  a  through  rate,  there  must  be 
notice  to  each  forwarding  company,  complaint  to  and  hearing 
by  the  Board  of  Trade,  and  application  to  the  Railway  Com- 
missioners {b) .  The  Commissioners  have  power  to  order  the 
railway  companies  to  pay  costs  to  applicants  if  the  railway 
company  refuse  or  neglect,  without  reason,  to  agree  to  the 
proposed  through  rate  or  the  route  (b) .  The  Railway  Com- 
missioners have  full  power  to  decide  whether  the  proposed 
through  rate  is  just  and  reasonable  notwithstanding  that  a 
less  amount  may  be  allotted  to  any  forwarding  company 
than  the  maximum  rate  it  is  entitled  to  charge  (c).  But  a 
railway  company  cannot  be  compelled  to  accept  a  lower 


(v)  Bere  Alston  and  Cahtock  Liqht 
Ry.,  13  July,  1900  ;  Ox.  L.  R.  p.  102. 

{w)  Trent  Valley  Light  16  Feb. 
1898  ;  Ibid.  p.  65. 

[x)  Llandudno  &;  Cohvyn  Bay  Light 
Ry.,  2  June,  1899  ;  Ibid.  p.  135. 

(y)  Nelson  Light  Ry..,  17  June, 
1901  ;  Ibid.  p.  207. 


(z)  Goole  ^  Marshland  Light  Ry.y 
16  Aug-.  1898  ;  Ibid.  p.  36. 

(zz)  North  Lindsey  Light  Ry., 
29  Jan.  1900  ;  Ibid.  p.  76. 

{a)  Railway  and  Canal  Traffic  Act, 
1888,  s.  25. 

{b)  Ibid.  ss.  25  (1),  31. 

\c)  Ibid.  8.  26. 
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mileage  rate  tlian  it  is  already  charging  by  an  alternative 
route  between  the  points  of  departure  and  arrival  {d) .  There 
is  no  prima  facie  case  in  favour  of  specially  low  charges  {e) . 

It  has  been  suggested  on  behalf  of  the  railway  companies  Complaint  to 
that,  as  complaint  to  the  Board  of  Trade  as  to  unreasonable  ^rade 
charges  is  a  necessary  preliminary,  therefore  the  right  of  a 
trader  to  demand  through  rates  is  limited  to  cases  of  hard- 
ship. It  must  be  determined  in  each  case  whether  the  com- 
panies are  charging  the  trader  at  an  unfair  rate  or  treating 
him  in  an  oppressive  or  unreasonable  manner  (/). 

If  the  matter  comes  before  the  Railway  Commissioners,  Points  to  be 
they  are  to  consider  (i.)  whether  the  granting  of  "^zrate"  ^^^^^he^^^^ 
is  a  due  and  reasonable  facility  in  the  interest  of  the  public ;  Railway 
(ii.)  whether,  having  regard  to  the  circumstances,  the  route  gioners :" 
proposed  is  a  reasonable  route;  and  (iii.)  whether  the  pro- 
posed rate  should  be  allowed;  and,  if  not,  they  are  to  fix 
such  other  rate  as  may  seem  to  the  Commissioners  just  and 
reasonable  {g). 

The  question  whether  a  proposed  rate  is  a  reasonable  (i.)  The 
facility  in  the  interest  of  the  public  is  not  so  much  a  question  ^^g^|g  J^^^ 
of  fact  capable  of  being  proved  by  direct  evidence,  as  an  the  public 
inference  to  be  drawn  from  all  the  circumstances  of  the  case  {h) . 
It  is  to  the  interest  of  the  public  that  traffic  should  be  for- 
warded by  the   shortest   route,  and   consequently  at  the 
cheapest  rate  [i) .    Where  through  rates  are  in  force  on  one  of 
two  rival  routes,  that  is  a  reason  for  granting  them  by  the 
other  route  between  the  same  points,  even  though  no  time 
will  be  saved  by  the  latter  route.    This  is  in  order  to 
effectuate  one  of  the  main  objects  of  through  rates,  viz.,  . 
preserving   to  the  public  the   benefits  of  competition  {k). 
Mere  smallness  of  traffic  does  not  of  itself  constitute  an 
objection  to  through  rates  (/). 

A  reasonable  route  for  through  traffic  is  such  a  route  as,  ("•)  The 

route  must 
be  reasonable, 

{d)  Railway  and  Canal  Traffic  (A)  G.  JF.  Ry.  v.  Central  Wales  Ry. 
Act,  1888,  8.  25  (9).  (1882),  4  Ry.  &  C.  Tr.  C.  at  p.  120. 

{e)  Belfast  Central  Ry.  v.  G.  iV.  (i)  S.  C.  (1883),  48  L.  T.  315,  319. 
(//•.)  Ry.  (1882),  4  Ry.  &  C.  Tr.  C.  {k)  Central  Wales,  ^-c.  Ry.  v.  L.  % 
159.  N.  W.  and  G.  W.  Rys.  (1883),  4  Ry. 

(/)  Railway  and  Canal  Traffic     &  C.  Tr.  C.  211. 
Act,  1888,  8.  31.  {I)  Ibid.  ;  Swindon,  <^-c.  Ry.  v.  G.  W. 

iff)  Ibid.  a.  25  (5).  Ry.  (1884),  4  Ry.  &  C.  Tr.  C.  349. 
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reasonable. 
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other  things  being  equal,  a  substantial  portion  of  the  traffic 
may  be  fairly  expected  to  go  by  ;  or  such  a  route  as  is  capable 
of  maintaining  a  competition  with  quicker  or  cheaper  routes, 
and  efficient  enough  to  be  preferred  for  some  portion  of  the 
traffic  {m) .  The  evidence  of  public  interest  and  reasonable- 
ness in  favour  of  a  proj)osed  through  rate  must  be  sufficient 
to  outweigh  the  interference  with  the  vested  legal  rights  of 
the  railway  companies  {n) . 

A  coal  rate  is  sufficiently  paying  if  the  earnings  per  truck 
are  not  less  than  the  earnings  which  the  other  trucks  in  a 
goods  train  average,  and  if  the  railway  company's  profit  on 
coal  is  not  less  than  their  profit  on  their  goods  traffic 
generally  (o) .  If  through  rates  are  in  existence  for  traffic 
conveyed  in  the  railway  company's  trucks,  that  is  no  reason 
why  there  should  not  be  another  through  rate  for  traffic  in 
owners'  trucks  {p) .  Delay  in  unloading  wagons  at  a  particular 
station  is  not  a  cost  which  ought  to  increase  the  through  rate 
to  that  station  (o). 

Where  an  arranged  rate,  being  virtually  a  through  rate, 
is  in  existence,  and  it  is  lower  than  the  sum  of  the  local  rates 
over  the  lines  constituting  the  through  rate,  it  is  incumbent 
on  the  applicant  to  prove  that  a  new  through  rate,  at  a  lower 
figure,  is  just  and  reasonable  (q). 

It  has  not  yet  been  decided  that  railway  companies  can 
justify  duplication  of  initial  mileage  charges  on  compound 
through  traffic,  by  each  railway  company  concerned  making 
its  full  initial  mileage  charges. 

Through  rates  as  for  railways  may  be  got  where  a  railway 
company  and  (or)  canal  company  is  concerned  in  using  or 
working  steam  vessels  for  communication  between  any  towns 
or  ports ;  and  for  canal  traffic,  so  far  as  the  provisions  of  the 
Traffic  Acts  are  applicable  (r) . 


(m)  G.  W.  Ry.  v.  Severn,  ^-c.  Ry. 
(1887).  5  Ry.  «fe  C.  Tr.  C.  191.  And 
see  Swindon,  i^-c.  Ry.  v.  G.  IF.  Ry., 
above. 

(n)  Bidcot,  Sfc.  Ry.  v.  L.  ^  S.  W. 
Ry.  (No.  2)  (1897),  10  Ry.  &  C.  Tr. 
C.  9. 

(o)  Belfast  Central  Ry.  v.  G.  N. 


(Jr.)  Ry.  (1882),  4  ib.  159. 

{p)  Neu-ry  Ry.  v.  G.  N.  [Ir.)  Ry. 
(1877),  3  Ry.  &  C.  Tr.  C.  28. 

{q)  Birmingham  [Corp.)  v.  M.  S.  ^ 
L.  i-c.  Rys.  (1897),  10  Ry.  &  C.  Tr. 
C.  62. 

(r)  Railway  and  Canal  Trafl&c  Act, 
1888,  ss.  25,  36—46. 
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Equality  and  Undue  Preference. 

All  tolls  must  "be  at  all  times  charged  equally  to  all  EarALinr. 
persons,  and  after  the  same  rate,  whether  per  ton,  per  mile, 
or  otherwise,  in  respect  of  ....  all  goods  or  carriages  of 
the  same  description,  and  conveyed  or  propelled  by  a  liixe 
carriage  or  engine,  passing  only  over  the  same  portion  of  the 
line  of  railway,  under  the  same  circumstances ;  and  no  reduc- 
tion or  advance  in  any  such  tolls  shall  be  made  either  directly 
or  indirectly  in  favour  of  or  against  any  particular  company 
or  person  using  the  railway"  (.9).  This  enactment  having 
failed  to  accomplish  its  object,  the  Eailway  and  Canal  Traffic 
Act,  1854,  sect.  2  {t),  was  passed  to  prohibit  everything 
which  might  operate  as  an  undue  or  unreasonable  preference 
or  advantage,  not  to  particular  persons  or  companies  only, 
but  to  any  particular  description  of  traffic,  and  that  generally, 
and  not  with  any  particular  reference  to  the  incidence  of 
rates  or  tolls  (?^).  In  practice  it  is  found  easier  to  prove 
"  undue  preference  "  under  the  1854  Act  than  *4nequality  " 
under  the  1845  Act. 

The  "  tolls  "  mentioned  in  sect.  90  of  the  1845  Act  are  How  the 
not  limited  to  tolls  for  use  of  the  railway  as  a  highway,  but  ^j^^^^j^^^f 
include  charges  made  by  the  railway  company  as  carriers  {v).  is  construed. 

The  words  "  goods  of  the  same  descrij)tion  "  are  used  with 
reference  to  the  question  whether  they  are  like  or  different 
for  the  purposes  of  carriage  {ic) . 

The  words  passing  only  over  the  same  portion  of  the  line'''' 
mean  passing  between  the  same  points  of  departure  and 
arrival,  and  passing  over  no  other  part  of  the  line  ;  and 
unless  it  is  proved  as  a  fact  that  the  case  is  one  of  favour  or 
partiality  to  particular  companies  or  persons  {ii),  then  sect.  90 
of  the  1845  Act  does  not  apply  to  group  rates  charged  to  a 
number  of  senders,  some  of  whom  are  nearer  to  and  some 
farther  from  the  common  destination,  for  while  the  goods  are 

(s)  Railway  Clauses  Act,   1845,  {v)  Evershed  v.  Z.  ^-  N.  W.  Ry. 

8.  90.  (1878),  3  App.  Cas.  1029  ;  48  L.  J. 

{t)  See  p.  725,  post.  Q.  B.  22  ;  39  L.  T.  306  ;  26  W.  R. 

\u)  Denaby  Main  Colliery  Co.  v.  M.  863  ;  Murray  v.  Glasgow  cj-  S.  JF.  Ey. 

S.  ^  L.  Ky.  (No.  4),  (1885),  11  App.  (1883),  4  Rj.  &  C.  Tr.  C.  456. 

Cas.  97  ;  55  L.  J.  Q.  B.  181  ;  54  (w)  G.  W.  By.  v.  Sutton  (1869), 

L.  T.  1  ;  6  Ry.  &  C.  Tr.  C.  133.  L.  R.  4  H.  L.  226  ;  38  L.  J.  Ex.  177, 
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carried  over  the  same  part  they  are,  as  to  some  of  the  goods, 

also  carried  over  other  parts  {tv) . 

The  words  under  the  same  circumstances  ^'  mean  the  same 
circumstances  as  to  the  carriage  of  the  goods  and  not  as  to 
the  persons  of  the  senders ;  so  that  inequality  of  rate  will 
not  he  justified  (i.)  merely  hecause  the  persons  who  are 
charged  less  are  so  situated  that  they  can  go  hy  another 
route,  and  can  prohahly  exact  hetter  terms  from  the  railway 
company,  for  the  railway  company  ought  to  reduce  the  rates 
of  the  less  favourahly  situated  trader  (^) ;  nor  (ii)  by  the 
fact  that  goods  carried  for  a  customer  are  to  he  sent  to  certain 
destinations  to  develop  a  new  trade  or  open  up  new  markets, 
the  customer  obtaining  from  the  railway  company  a  con- 
cession on  this  account.  In  this  connection  it  is  imma- 
terial that  the  complainant  does  not  send  goods  to  the 
same  foreign  or  distant  places  as  the  trader  who  is  charged 
less.  It  is  only  necessary  that  there  should  be  inequality 
of  charge  up  to  the  common  destination  . 

But  there  will  be  a  difference  of  circumstances  justifying 
a  difference  of  charge  (1)  where  the  risk,  trouble,  and  cost 
to  the  railway  company  is  less,  as  where  the  favoured  trader 
has  private  sidings  at  the  point  of  arrival,  and  allows  empty 
wagons  to  be  sent  to  any  one  of  a  large  number  of  places 
instead  of  being  returned  to  one  place  (w)  ;  or  (2)  where  a 
special  charge  is  made  in  pursuance  of  a  traffic  agreement 
under  sect.  87  of  the  Eailway  Clauses  Act,  1845  (y).  If 
the  railway  company  act  bond  fide,  they  need  not  prove  that 
the  allowances  made  to  the  favoured  trader  are  adequately 
represented  by  the  saving  {w) . 

Where  inequality  is  clearly  established,  under  sect.  90  of 
the  Railway  Clauses  Act,  1845,  an  action  can  be  brought 
against  the  railway  company  for  repayment  of  overcharges 
paid  under  protest,  or  in  ignorance  of  the  facts  {ic,  x)  ;  but  not 
of  any  overcharges  which  may  have  been  voluntarily  paid 
with  full  knowledge  of  the  circumstances.  The  amount  to 
be  recovered  must  be  arrived  at  by  calculating  what  tonnage 


[w)  See  note  p.  723,  ante, 
{x)  See  note  p.  723,  ante, 
{y)  Hully   Barnslerj,   ^-c.  Hy. 


Yorkshire  d?*  Derbyshire  Coal  Co. 
(1887),  18  Q.  B.  D.  761  ;  56  L.  J. 
Q.  B.  261  ;  35  W.  R.  385. 
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was  carried,  in  the  same  circumstances,  and  over  the  same  piece 
of  railway,  at  the  higher  rate,  during  the  time  the  lower  rate 
was  charged  to  the  favoured  trader  (s) .  Damages  can  be 
recovered  against  a  railway  company  for  refusing  to  carry  for 
one  person  on  the  same  terms  as  for  another  (a). 

An  action  will,  however,  not  lie  in  the  County  Court  or 
High  Court  for  breach  of  the  "  facilities  "  or  undue  pre- 
ference "  clauses  of  the  Railway  and  Canal  Traffic  Act, 
1854  (b)y  and  therefore  no  set-off  or  counter-claim  is  admis- 
sible in  any  action  brought  by  the  railway  company  for 
the  charges  (c).  In  such  a  case,  proceedings  must  be  taken 
before  the  Railway  Commissioners,  who  now  have  power  to 
award  damages,  including  repayment  of  overcharges  {d). 

No  railway  and  (or)  canal  company  shall  make  or  give  Undue  Pee- 
any  undue  or  unreasonable  preference  or  advantage  to  or  in  feeence. 
favom'  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  nor  shall  any 
such  company  subject  any  such  particular  person  or  company, 
or  any  particular  description  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any  respect  what- 
soever "  (e). 

"  (1)  Whenever  it  is  shown  that  any  railway  company  Onus  of  proof, 
charge  one  trader  or  class  of  traders,  or  the  traders  in  any 
district,  lower  tolls,  rates  or  charges  for  the  same  or  similar 
merchandise  than  they  charge  to  other  traders  or  classes  of 
traders,  or  to  the  traders  in  another  district,  or  make  any 
difference  in  treatment  in  respect  of  any  such  trader  or 
traders,  the  burden  of  proving  that  such  lower  charge  or 
difference  in  treatment  does  not  amount  to  an  undue  pre- 
ference shall  lie  on  the  railway  company. 

"  (2)  In  deciding  whether  a  lower  charge  or  difference  in  Points  to  be 
treatment  does  or  does  not  amount  to  an  undue  preference,  considered, 
the  Court  having  jurisdiction  in  the  matter,  or  the  Commis- 
sioners, as  the  case  may  be,  may,  so  far  as  they  think  reason- 
able, in  addition  to  any  other  considerations  affecting  the  case, 
take  into  coDsideration  whether  such  lower  charge  or  dif- 
ference in  treatment  is  necessary  for  the  purpose  of  securing 
in  the  interests  of  the  public  the  traffic  in  respect  of  which  it 

(z)  Dcnabij  v.  31.  S.  L.  Ry.  (No.  4) 
(1885),  11  A.  C.  97 ;  55  L.J.  Q.  B.  181. 

(«)  Crouch  V.  G.  W.  By.  (1854),  9 
Ex.  550. 

[h)  See  sect.  6  of  1854  Act,  and 
JJeitabi/  V.  M,  S,  ^-  L.  Ry.,  above. 


{c)  L.    T.  By.  V.  Greenwood 
21Q.  B.  D.  215. 

[d)  Rhymney  Ry.  v.  Rhymney  Iron 
Co.  (1890),  25  Q.  B.  D.  146  ;  Railway 
and  Canal  Traffic  Act,  1888,  s.  12. 

{e)  Railway  and  Canal  Traffic  Act, 
1854,  s.  2, 
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is  made,  and  whether  the  inequality  cannot  be  removed  with- 
out unduly  reducing  the  rates  charged  to  the  complainant : 
Provided  that  no  railway  company  shall  make,  nor  shall  the 
Court  or  the  Commissioners  sanction,  any  difference  in  the 
tolls,  rates  or  charges  made  for,  or  any  difference  in,  the  treat- 
ment of  home  and  foreign  merchandise  [as  such]  {e)  in  respect 
of  the  same  or  similar  services. 

(3.)  The  Court  or  the  Commissioners  shall  have  power  to 
direct  that  no  higher  charge  shall  be  made  to  any  person  for 
services  in  respect  of  merchandise  carried  over  a  less  distance 
than  is  made  to  any  other  person  for  similar  services  in  respect 
of  the  like  deso'iption  and  quantiti/ of  meichsindise  carried  over 
a  greater  distance  on  the  same  line  of  railway  "  (/). 

Complaints  of  the  contravention  of  enactments  in  special 
Acts  as  to  undue  preference,  &c.,  are  to  be  determined  by  the 
Railway  and  Canal  Commissioners  {g) . 

Questions  of  undue  preference  are,  in  general,  questions  of 
fact  and  not  of  law  (h)  ;  although,  of  course,  the  provisions  of 
the  Traffic  Acts  and  the  decisions  elucidating  those  provisions 
have  to  be  applied  to  the  special  circumstances  of  each  case  as 
it  arises.  The  interests  of  the  public,  of  the  railway  com- 
panies, and  of  the  traders  must  be  considered. 

The  above  sections  of  the  Traffic  Act,  1888,  contemplate 
the  possible  existence  of  competition  which  may  not  be  in  the 
interests  of  the  public,  although  it  be  effectual  to  secure 
traffic  (i).  "  The  public must  be  a  wider  one  than  that  of 
one  of  the  two  localities  concerned  (/)  ;  it  means  the  public 
of  the  locality  or  district  affected,  and  any  considerable  pro- 
portion of  the  population  in  general,  as  opposed  to  an 
individual  or  association  of  individuals 

The  fair  and  legitimate  interests  of  the  railway  company 
must  be  taken   into  account  {I).     The   Legislature  have 


[e)  Ifansion  Souse  Assn.  v.  L.  ^*  S. 
W.  Ry.,  [1895]  1  Q.  B.  927,  934. 

(/)  Railway  and  Canal  Traffic 
Act,  1888,  88.  27,  55.  This  section 
applies  to  canals  also :  s.  36. 

{g)  Railway  and  Canal  Traffic  Act, 
1888,  s.  9. 

(A)  Biphwys  Casson  Shite  Co.  v. 
Festiniog  Ry.  (1874),  2  Ry.  &  C.  Tr. 
C.  81  ;  Holland  v.  Tcstiniog  Ry., 
ibid.  278  ;  Bcnaby  Main  Collier  if  Co. 
V.  M.  S.  (f-  X.  Ri/.  (No.  1)  (1880),  3 
Ry.  &  C.  Tr.  C.  426,  441. 


(i)  Zivn-pool  Corn  Traders^  Assn.  v. 
I.  #  N.  W.  Ry.,  [1891]  1  Q.  B.  120, 
134  ;  60  L.  j.  Q.  B.  76  ;  63  L.  T. 
564  ;  7  Ry.  &  C.  Tr.  C.  125. 

(Jc)  Liverpool  Corn  Traders'  Assn.  v. 
G.  W.  Ry.  (1892),  8  Ry.  &  C.  Tr.  C. 
114. 

{I)  Ransome  v.  Eastern  Counties  Ry. 
(No.  1)  (18-57),  1  C.  B.  N.  S.  437  ; 
26  L.  J.  C.  P.  91  ;  Liverpool  Corn 
Traders'  Assn.  v.  L.  ^  N.  IV.  Ry., 
[1891]  1  Q.  B.  120,  132.  And  see 
Evershed  v.  L.  ^-  N.  W.  Ry.  (1878), 
3  A.  C.  1029;  48  L.  J.  Q.  B.  29. 
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abstained  from  laying  down  any  rule  as  to  whether  or  not 
the  commercial  necessity  of  competition  justifies  a  rate  other- 
wise indefensible.  Such  necessity  is  always  a  fact  in  favour 
of  the  railway  company,  but  is  not  of  itself  a  sufficient 
justification  (o). 

If  there  is  no  competition  of  interest  between  the  party  Where  no 
favoured  and  the  party  prejudiced,  such  as  a  corporation  of^terest.^ 
receiving  coal  for  supplying  a  town  with  gas  on  the  one 
hand  and  a  coal  merchant  on  the  other,  this  is  not  an 
"  undue  preference  "  over  the  latter,  but  may  be  justified  on 
the  grounds  of  public  advantage  and  convenience  to  the 
railway  company  with  reference  to  its  general  traffic  (m). 

The  mileage  rate  is  not  the  only  test,  because  there  are  Equal  mileage 
charges  at  the  beginning  and  end  of  the  journey  which  are  rates, 
constant  whatever  distance  the  train  travels  Equal 
mileage  rates  would  fail  to  take  into  account  the  cost  of 
acquisition  or  construction,  the  quantity  of  traffic  carried,  and 
a  host  of  other  circumstances  bearing  on  the  question  (o) .  In 
determining  whether  a  lower  mileage  rate  is  or  is  not  an 
undue  advantage,  it  is  necessary  to  consider  whether  either 
traffic  is  able  to  be  carried  at  a  less  cost  to  the  railway  com- 
pany than  the  other,  or  whether  either  traffic  is  under 
different  conditions  as  regards  competition  of  routes,  or  other 
special  circumstances  (p). 

Every  inequality  of  charge  is  not  an  "  undue  preference  "  ;  Mere  in- 
moreover,  if  the  circumstances  so  differ  that  the  difference  of  Charge 
charge  is  in  exact  conformity  with  the  difference  of  circum- 
stances, there  is  no  preference  at  all  (n).    The  question  must 
be  considered  broadly  and  fairly,  regard  being  had  to  all  the 
circumstances  which  are  proper  to  be  looked  at  (n). 

There  are  so  many  possible  combinations  of  circumstances,  Undue  pre- 
that    undue  preference  "  cannot  be  described  in  a  sentence,  tested ^' 
But  it  may  generally  be  taken  that  there  is  undue  preference 
(1)  If  the  same  terms  are  not  bond  fide  offered  to  all  persons 
similarly  circumstanced ;  or  (2)  if  the  circumstances  with 


{m)  Lees  v.  L.  %  Y.  By.  (1874), 
1  Ry.  &  C.  Tr.  C.  352. 

(w)  Per  Lord  Herschell  in  Piclcering 
rhipps  V.  L.  ^  N.  W.  By.,  [1892]  2 
Q.  B.  229  ;  8  Ry.  &  C.  Tr.  C.  83, 


(o)  Liverpool  Corn  Traders'  Assn.  v. 
X.  ^  N.  W.  By.,  above. 

{p)  Broughton,  i^-c.  Coed  Co.  v.  G. 
W.  By.  (1883),  4  Ry.  &  C.  Tr.  C» 
191. 
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respect  to  the  favoured  traffic  are  such  that  there  is  not  a 
proportionate  or  corresponding  saving  of  cost,  or  gain  of  other 
advantage,  to  the  railway  company,  in  relation  to  the  particular 
kind  of  traffic  in  question. 
Cases  of  Undue  preference  may  exist,  and  be  unjustifiable,  in  regard 

fSence^-^^"  locality — as,  for  instance,  by  the  railway  company  giving  a 

(1)  In  reg-ard  direct  advantage  to  one  trader  (say  at  Peterborough)  to  enable 
to  locality ;     }iini  to  compete  with  another  trader  (say  at  Ipswich)  who  can 

command  better  terms  because,  for  instance,  he  has  access  by 
sea  [q)  ;  or  unduly  diminishing  natural  advantages  in  regard 
to  geographical  situation  (r)  ;  or  favouring  the  traffic  of  one 
locality  more  than  that  of  another  at  a  distance  on  the  same 
system,  where  the  interests  are  competitive  and  the  circum- 
stances are  similar  (s)  ;  or  favouring  the  coal  or  coke  sellers 
of  one  district  by  seeking  to  introduce  their  products  into  a 
new  district,  the  pecuniary  interests  of  the  railway  company 
itself  not  being  affected  {t)  ;  or  not  allowing  any  coal  or  coke 
to  be  sent  from,  or  received  at,  a  particular  station,  which  has 
not  been  raised  from,  or  manufactured  at,  the  collieries  or 
coke  ovens  of  a  neighbouring  estate,  even  though  there  be  an 
agreement  with  the  owner  of  such  estate  for  this  to  be 
done  {ii). 

(2)  In  regard  Undue  preference  may  exist,  and  be  unjustifiable,  in  regard 
carried.  to  distance  Carried  :  thus,  where  an  abatement  of  charge,  cor- 
Insufficient  responding  with  the  cost  saved  to  the  railway  company,  is  not 
abatement.     made  to  a  coUiery  which  is  situated  nearer  to  the  destination 

which  is  common  to  it  and  to  several  competing  collieries  {v)  ; 
or  where  the  same  gross  charge  is  made  for  carrying  goods  of 
the  same  kind  for  a  shorter  distance  as  for  carrying  for  a 
Unfair  group  longer  distance,  in  such  circumstances  that  group  rates  ought 
rates.  apply,  as  where  some  collieries  in  the  group  are  ten  or 


{q)  Ransome  v.  Eastern  Counties 
By.  (No.  1)  (1857),  1  C.  B.  N.  S. 
437  ;  26  L.  J.  C.  P.  91. 

(r)  Eansome  v.  Eastern  Counties 
Ity,  (No.  2)  (1858),  4  C.  B.  N.  S. 
135  ;  27  L.  J.  C.  P.  166  ;  Carrick- 
fergus  Harbour  Trustees  v.  Belfast, 
^c.  Ry.  (1897),  10  R.  &  C.  Tr.  C. 
74. 

(6-)  Richardson  v.  Mid.  Ry.  (1881), 
4  Ry.  &  C.  Tr.  C.  1  ;  Ayr  Harbour 


Trustees  v.  Glasgow  ^'  S.  W.  Ry^ 
(1882),  4  Ry.  &  C.  Tr.  C.  90. 

{t)  Oxlade  v.  N.  E.  Ry.  (No.  1) 
(1857),  1  C.  B.  N.  S.  454;  26  L.  J. 
C.  P.  129. 

ill)  Rishton  Local  Board  v.  L.  ^  Y. 
Ry.  (1893),  8  Ry.  &  C.  Tr.  C.  74. 

(f)  Denaby  Main  Colliery  Co.  v. 
M.  S.  (f-  X.  Ry.  (No.  3)  (1881),  4  Ry. 
&  C.  Tr.  C.  28  ;  Skinningrove  Iron 
Co.  V.  N.  E.  By.  (1887),  5  Ry.  &  C. 
Tr.  C.  244. 


Equality  and  Undue  Pkeference. 


729 


fifteen  miles  farther  away  than  the  applicant  from  the  common 
destination  (x). 

Undue  preference  may  exist  and  be  unjustifiable  in  regard  to  (3)  Substan- 
the  Mnd  of  traffic  earned,  as  where  goods  commercially  and  de&^criptSn 
substantially  of  the  same  description  for  the  purpose  for  of  goods; 
which  they  are  used  (such  as  splint  coal  and  cannel  coal,  both 
used  for  increasing  the  illuminating  power  of  common  coal) 
are  carried  at  unequal  rates  per  ton  per  mile  [y) . 

Undue  preference  may  exist  and  be  unjustifiable  with  (4)  In  regard 

J.  1     j>    -Tt '  •  1  •!  TP  to  facilities 

respect  to  jaeilities  or  services^  as  where  more  is  charged  lor  use  services 
of  wagons  while  off  the  line,  and  for  demurrage  and  for  rendered; 
siding- services,  against  traders  who  refuse  to  sign  an  agree- 
ment to  send  all  their  traffic  over  the  line,  than  against  some 
who  do  sign  (s) ;  or  where  a  higher  rate  of  carriage  is  charged 
against  colliery  owners  not  renting  coal-cells  or  depots  than 
against  those  who  rent  them  («),  or  where  the  railway  com- 
pany perform  gratuitous  services  for  one  trader,  and  not  for 
another,  when  both  use  the  same  station  or  piece  of  rail- 
way {h)  ;  or  when  the  railway  company  refuse  to  grant  a 
siding,  or  to  deliver  coal  at  a  siding,  or  prevent  a  trader  from 
using  an  existing  private  siding,  when  sidings  are  enjoyed  by 
rival  traders  in  similar  circumstances  (c) . 

Undue  preference  may  exist  and  be  unjustifiable  in  regard  (5)  In  regard 
to  mode  of  treatment,  as  where  a  heavier  rate  is  charged  t?eatmen? 
against  a  trader  whose  agreement  to  send  all  his  traffic  is  for 
a  short  period  than  against  a  competing  trader  whose 
agreement  is  for  a  long  period  {d).  Where  the  carrying 
company  possess  two  or  more  alternative  routes  between  two 
points,  and  they  prefer  one  to  the  other  by  unduly  reducing 
the  rates  by  the  favoured  route  as  compared  with  the  other 
route  or  routes  (e),  or  by  making  a  great  difference  in  the 


{x)  Benahj  Co.  v.  M.  S.  ^-  X. 
(No.  1)  (1880),  3  Ry.  &  C.  Tr.  C. 
426,  438  ;  Worth  Lonsdale  Iron  Co,  v. 
Fnrness  Ry.  (1891),  64  L.  T.  122; 
7  Ry.  &  C.  Tr.  C.  146. 

{y)  NitshiU  Coal  Co.  v.  Caledonian 
Ry.  (1874),  2  Ry.  &  C.  Tr.  C.  39. 

(z)  Liphwys  Casson  Slate  Co.  v. 
Festiniog  Ry.  (1874),  2  Ry.  &  C. 
Tr.  C.  73. 

(a)  Locke  v.  N.  E.  Ry.  (1877),  3 


Ry.  &  C.  Tr.  C.  44. 

{b)  Evershed  v.  L.  ^-  N.  W.  Ry. 
(1878),  3  App.  Cas.  1029  ;  48  L.  J. 
Q.  B.  22  ;  39  L.  T.  306. 

(c)  Beeston  Brewenj  Co.  v.  Mid.  Ri/. 
(No.  1)  (1885),  5  Ry.  &C.  Tr.  C.  53  ; 
Cowan  V.  N.  B.  Ry.  (1901),  3  F.  677. 

{d)  Holland  v.  Festiniog  Ry.  (1876), 
2  Ry.  «&  C.  Tr.  C.  278. 

{e)  City  of  Dublin  Co.  v.  L.  ^  ^\ 
W.  Ry.  (1881),  4  Ry.  &  C,  Tr.  C.  10, 
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accommodation  by  the  different  routes  (/),  or  by  subjecting 
the  traffic  on  any  of  the  alternative  routes  to  disadvantage  or 
deiay  (g).  Differential  treatment  cannot  be  justified  on  the 
ground  that  the  railway  company  make  no  profit  out  of  the 
arrangement  which  operates  as  an  undue  prejudice  {h)  ;  nor 
that  the  same  terms  are  available  for  the  competing  trader  if 
he  cares  to  accept  them  (/) . 

(6)  Competi-       Competition  is  not  necessarily  a  justification  for  undue 
'  preference  :  as  where,  with  a  view  to  avert  competition  or  loss 

of  traffic,  a  railway  company  carry  the  coal  of  a  trader  at  a 
lower  rate  than  that  charged  against  others,  on  account  of 
the  favoured  trader  threatening  to  send  his  traffic  by  another 
line  (/i)  ;  or  where,  with  a  view  to  discourage  the  construction 
of  a  competing  line,  the  railway  company  carry  the  minerals 
of  one  trader,  who  agrees  to  send  all  his  output  over  the  line 
for  a  fixed  number  of  years,  at  a  less  rate  than  that  charged 
for  the  same  service  to  competing  traders  who  refuse  to  enter 
into  such  an  agreement  (/)  ;  or  where  the  railway  company,  to 
the  disadvantage  of  traders  equally  well  situated  in  regard  to 
the  railway,  make  an  allowance  or  rebate  to  certain  favoured 
traders  as  an  inducement  to  them  to  put  traffic  on  the  rail- 
way (w). 

(7)  Dispropor-  an  undue  preference  for  a  railway  company  to  allow  a 
tionate  rebate,  rebate  of,  Say,  One  per  cent,  on  the  total  of  a  year's  account 

paid  for  carriage  provided  the  total  reaches,  say,  140,000/. ; 
but  a  rebate  of  j  per  cent,  may  be  allowed  as  the  equivalent 
for  the  decreased  cost  of  working  a  traffic  sufficient  to  yield  a 
revenue  of  140,000/.  per  annum  {n).  In  similar  circum- 
stances, a  rebate  of  3r/.  per  ton  has  been  held  to  be  exces- 
sive. Id.  being  deemed  sufficient  (o).    Traders  who  have  for 

(l)  JDiphwys  Casson  Slate  Co.  v. 
Fesiinioff  Ry.  (1874),  2  Ry.  &  C.  Tr. 
C.  73. 

[m)  Pickering  Fhipps  v.  L.  ^  N.  W. 
By.,  [1892]  2  Q.  B.  229;  61  L.  3'. 
Q.  B.  379;  66  L.  T.  721  ;  8  Ry.  & 
C.  Tr.  C.  83  ;  overruling-  Budd  y.  L. 
#  N.  TF.  By.  (1877),  36  L.  T.  802. 

(n)  Charrington  v.  Midland  By. 
(1901),  17  T.  L.  R.  761. 

(o)  Baldy  v.  Mid.,  ^c.  Bys.  (1900) 
10  Ry.  &  C.  Tr.  C.  303. 


(/)  Ayrshire,  ^-c.  By.  v.  Glasgow  ^• 
8.  W.  By.  (1888),  6  Ry.  &  C.  Tr.  C. 
26. 

{g)  Londonderry  Harbour  Commis' 
sioners  v.  G.  iV.  By.  {Ir.),  ^1887),  5 
Ry,  &  C.  Tr.  C.  282. 

(h)  Garton  v.  G.  TF.  By.  (1859),  5 
C.  B.  N.  S.  669  ;  28  L.  J.  C.  P.  158. 

(i)  Rhymney  Iron  Co.  v.  Bhymney 
By.  (1888),  6  Ry.  &  C.  Tr.  C.  60. 

(k)  Harris  v.  Gochermouth,  ^c.  By. 
(1858),  3  C.  B.  N.  S.  693  ;  27  L.  J. 
C.  P.  162;  6  W.  R.  209. 
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periods  of  twelve  months  sent  comparable  and  competitive 
traffic  can  recover  back  six  years'  overcharges  from  the  rail- 
way company  (j!?). 

On  the  other  hand,  preference  will  not  be  "  undue  "  within  What  will 
the  meaning  of  the  statutes,  and  will  be  deemed  justifiable,  if  {gren^f* 
it  be  made  for  securing  an  adequate  and  corresponding  advan- 
tage to  the  railway  company,  in  relation  to  the  particular  traffic 
in  question.    The  advantage  may  consist  of  a  saving  of  cost,  (i)  Propor- 
and,  consequently,  a  railway  company  may  carry  goods  for  one  of°cost  to  rai£ 
trader  at  a  less  rate  than  that  at  which  it  carries  the  same  kind  way  company, 
of  goods  for  another  trader,  if  the  cost  of  carrying  for  the  one  is 
less  than  the  cost  of  carrying  for  the  other,  e.g.,  in  enabling 
the  locomotives  to  earn  more  per  day  {q).    So,  if  the  railway 
company  can  make  arrangements  for  working  the  traffic  of 
one  trader  more  economically  than  that  of  other  traders,  the 
difference  in  charge  being  proportionate  to  the  difference  in 
saving  of  cost  (>'),  preference  is  justified  if  cost  is  saved  to  the 
company  by  reason  of  the  favoured  trader  being  able  to 
make  use  of  an  improved  class  of  rolling  stock  which  other 
traders  are  unable  to  employ  (s). 

A  railway  company  may  charge  for  its  services  in  propor- 
tion to  their  necessary  cost,  if  it  makes  only  such  a  variation 
in  rates  as  there  is  in  the  circumstances  of  its  customers 
affecting  the  cost  and  labour  of  conveyance,  such  as  going  up 
steep  inclines  or  over  heavy  gradients  {t) . 

A  railway  company  may  carry  at  a  lower  rate  for  a  trader  Guarantee 
who  agrees  to  send  large  quantities  of  goods,  or  to  send  minimum 
them  in  such  a  way  that  it  lessens  the  cost  of  their  convey-  quantity, 
ance  to  the  company,  provided  they  are  willing  to  carry  at 
the  same  rate  for  all  others  who  can  offer  the  same  advan- 
tages ;  and  provided  that  the  real  object  of  the  railway  com- 
pany is  to  obtain  for  themselves  a  greater  remunerative  profit 
by  the  diminished  cost  of  carriage.    This  is  so,  even  though 
the  effect  may  be  to  exclude  from  the  lower  rate  those 

(p)  Charrinfftonv.  Mid.  Hi/.  [1901),  (r)  Rhymney  Iron  Co.  v.  Rhymney 

17  T.  L.  R.  761  ;  Coal  and  Iron,  Ry.  (1888),  6  Ry.  &  C.  Tr.  C.  60. 

9  Dec.  (s)  Holland  v.  Festiniog  Ry.  (1876), 

{q)  Ransome  v.  Eastern  Counties  Ry.  2  Ry.  &  C.  Tr.  C.  278. 

(No.  1)  (1857),  1  C.  B.  N.  S.  437 ;  [t)  Bellsdyke    Coal    Co.    v.  Xorlh 

26  L.  J.  C.  P.  91  ;  Oxlade  v.  ^V.  E.  British  Ry.  (1875),  2  Ry.  &  C.  Tr.  C. 

Ry.  (No.  1)  (1857),  1  C.  B.  N.  S.  454  ;  105  ;  mtshiU  Cual  Co.  v.  Caledonian 

26  L.  J.  C.  P.  129.  Ry.  (1874),  2  Ry.  &  C.  Tr.  C.  39. 
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persons  who  cannot  give  a  similar  guarantee  of  traffic  {u). 
But  a  mere  agreement  to  send  all  traffic,  without  an  under- 
taking to  send  a  given  quantity,  will  not  necessarily  be 
enough  (.r).  There  must  be  a  saving  or  other  adequate  and 
proportionate  advantage  to  the  railway  company,  and  it  must 
be  in  relation  to  the  particular  traffic  in  question  (?/) .  The 
circumstance  that  the  favoured  customers  send  other  classes  of 
goods  by  the  railway  is  no  ground  for  charging  them  a 
reduced  rate  for  coal  (z). 

The  mode  of  treatment  may  be  justified  if  a  trader  to 
whom  credit  is  allowed  retains  a  balance  due  to  a  railway 
company  on  one  account  as  a  set-off  against  a  sum  due  on 
another  account ;  the  railway  company  can  refuse  such  trader 
a  further  ledger  account,  and  require  the  charges  on  his 
traffic  to  be  paid  for  when  consigned  (a) . 

A  railway  company  may  refuse  to  give  credit  to  one  cus- 
tomer although  they  allow  it  to  others,  unless  the  complain- 
ant shows  that  the  railway  company  treat  him  differently 
for  the  purpose  of  preventing  competition  or  otherwise  causing 
him  damage  {b). 

Preference  may  sometimes  be  justified  on  the  ground  of 
greater  convenience  to  the  railway  company.  Thus,  if  they 
form  certain  coal  or  mineral  districts,  within  which  they  carry 
full  train  loads,  or  other  minimum  quantities,  at  a  reduced 
rate,  and  if  the  division  into  districts  be  fairly  made,  it  cannot 
be  complained  of,  even  though  the  effect  may  be  to  make  it 
impossible  for  a  particular  trader  to  avail  himself  of  the 
reduced  rate  because  of  the  nature  or  whereabouts  of  his 
trade  {c) .  So  long  as  the  requisite  large  quantity  is  consigned 
by  the  rival  trader  it  is  immaterial  that  the  railway  company, 


(u)  Nicholson  V.  G.  W.  Rij.  (No.  1) 
(1858),  5  C.  B.  N.  S.  366  ;  28  L.  J. 
C.  P.  89;  Greowp^.S.E.Ry.  (1876), 
2  Ry.  &  C.  Tr.  C.  319  ;  Brcughton, 
^c.  Coal  Co.  V.  G.  W.  Ry.  (1883),  4 
Ry.  &  C.  Tr.  C.  191  ;  Girardot  v. 
M.  Ry.  (1884),  4  Ry.  &  C.  Tr.  C. 
291. 

[x)  Biphuys  Casson  Slate  Co.  v. 
Festinioq  Ry.  (1874),  2  Ry.  &  C.  Tr. 
C.  73 ;  Holland  \.Festimog  Ry.  (1876), 
2  Ry.  &  C.  Tr.  C.  278. 

{y)  BelMyke  Coal  Co,  v.  N,  Brit. 


R>/.  (1875),  2  Ry.  &  C.  Tr.  C.  105. 

(z)  Baxcndalcy.  G.  W.  Ry.  (1859), 
5  C.  B.  N.  S.  309 ;  28  L.  J.  C.  P. 
69  ;  7  W.  R.  54. 

(«)  Skinniugrove  Iron  Co.  v.  N.  E. 
Ry.  (1887),  6  Ry.  &  C.  Tr.  C.  244. 

{b)  Goddard  v.  L.  ^-  S.  W.  Ry. 
(1874),  1  Ry.  &  C.  Tr.  C.  308. 

{(■)  Ransome's  case  (No.  2)  (1858), 
27  L.  J.  C.  P.  166  ;  4  C.  B.  N.  S. 
135  ;  6  W.  R.  395  ;  Lloyd  v.  North- 
ampton, 6fc.  Ry.  (1878),  3  Ry.  &  C. 
Tr.  C.  259. 
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for  their  own  convenience  and  to   save  themselves  cost, 
divide  full  train  loads  into  smaller  loads  {d). 

A  railway  company  does  not  contravene  sect.  2  of  the  Disregarding 
Eailway  and  Canal  Traffic  Act,  1854,  if,  instead  of  carrying  order?  aTto 
goods  by  the  route  directed  by  the  consignor,  they  carry  by  route, 
a  different  route,  which,  however,  does  not  affect  the  rate 
charged  or  put  the  trader  in  a  worse  position  (e) . 

Competition  will  justify  a  differential  charge  if  the  more  (3)  Where 
distant  trader,  to  whom  a  lower  mileage  rate  is  charged,  has  trader  has 
access  to  a  competing  route  by  land  or  sea,  in  consideration  access  to 

i-        o  J  y  ^  competing 

of  which  the  lower  rate  has  been  forced  upon  the  railway  route, 
company.    Where  a  difference  in  charge  is  made  it  must 
accord  with  the  circumstances  ( / ) . 

There  is  no  prohibition  of  all  ine(][ualities  in  rates  as  between  Home  and 
home  and  foreign  merchandise,  but  if  the  railway  company  foreign  mer- 

^  .      .  .  .  chandise. 

prove  facts  which  would  justify  the  admitted  differences 
had  the  goods  in  both  cases  been  home  goods,  the  company 
are  not  debarred  from  relying  on  those  facts  as  an  answer 
merely  because  the  goods  which  receive  the  benefit  of  the 
difference  are  of  foreign  origin  (g). 

It  appears  to  be  unsettled  whether  undue  preference  is  Coal  depots, 
limited  to  "  the  receiving  and  fonvarding  and  delivering  of 
traffic^^  which  words  occur  in  the  early  part  of  sect.  2  of  the 
1854  Act,  and  whether  it  would  be  an  undue  preference,  for 
instance,  to  give  one  coal  merchant  the  exclusive  right  to  the 
depots  at  a  certain  station  {li)  ;  but  no  doubt  the  Railway 
Commissioners  would  put  a  liberal  construction  on  the  enact- 
ments, especially  as  the  1888  Act,  when  defining  ''undue 
preference,"  does  not  use  the  words  italicised  above. 

Traders  (other  than  associations  of  traders  and  various  Damage  must 
other  public  bodies     )  must  show  that  they  are  damaged  by  ^®  ^^^wn. 

{(T)  Ranmne's  case  (No.  4)  (I860),  (.^7)  Railway  and  Canal  Traffic  Act, 

8  C.  B.  N.  S.  709  ;  29  L.  J.  C.  P.  1888,  s.  27  (2)  ;  Mansion  House  Asso- 

329  ;  2  L.  T.  376  ;  8  W.  R.  527.  ciation  v.  L.  ^-  S.  JF.  Ry.,  [189o]  1 

[e)  Donald  v.  N.  E.  Ri/.  (1888),  6  Q.  B.  927  ;  9  Ry.  &  C.  Tr.  C.  20. 

Ry.  &  C.  Tr.  C.  53.  Cf.  p.  697,  ante,  (A)  JFest  v.  L.  ^-  JV.  TV.  Ry.  (1870), 

n.  [h).  L.  R.  5  C.  P.  622  ;   39  L.  J.  C.  P. 

(/)  Pickering  Rhippsv.  L.  <S^  N.  TV.  282;  23  L.  T.  371  ;  Oxlade  v.  X.  E. 

Ry.,  [1892]  2  Q.  B.  229  ;   61  L.  J.  Ry.  (No.  1)  (1857),  26  L.  J.  C.  P. 

Q.  B.  379;  66  L.  T.  721  ;  8  Ry.  &  129;   1  C.  B.  N.  S.  454  ;  LocJ,-c  v. 

C.  Tr.  C.  83,  overruling  Budd  v.  L.  N.  E.  Ry.  (1877),  3  Ry.  &  C.  Tr.  C.  44. 

N.  W.  Ry.  (1877),  36  L.  T.  802;  4  (i)  Railway  and  Canal  Traffic  Act, 

Ry.  &  C.  Tr.  C.  393.  1888,  s.  7. 
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the  undue  preference  complained  of;  strict  proof  is  not 
necessary  if,  from  the  facts  shown,  a  reasonable  inference  can 
arise  of  probable  damage  (Ic).  An  association  of  traders  may 
file  complaint  without  communication  with  any  individual 
trader,  and  cannot  be  required  to  furnish  particulars  of  the 
traders  represented  by  them  (l) . 

If  rates  have  been  duly  published  in  the  railway  rate- 
books, no  damages  can  be  awarded  for  undue  preference, 
unless  and  until  the  complainant  has  given  written  notice  to 
the  railway  company  to  abstain  from  or  remedy  the  matter 
of  complaint,  and  they  have  failed,  within  a  reasonable  time, 
to  comply  with  such  requirements  in  such  a  manner  as  the 
Railway  Commissioners  shall  think  reasonable  (m) .  A  mere 
slip,  inserted  at  the  beginning  of  a  rate-book,  stating  in 
general  terms  that  rebates  are  allowed  to  coal  merchants  on 
certain  conditions,  is  not  a  sufficient  publication  of  lower 
rates  («).  An  ordinary  .letter  from  the  trader  complaining  of 
the  rate,  and  stating  that  he  is  not  prepared  to  continue 
paying  it,  is  a  sufficient  notice,  and  the  right  to  damages  runs 
from  the  date  of  such  letter  (o). 

Damages  and  return  of  overcharges  cannot  be  awarded 
by  the  Railway  Commissioners  unless  complaint  is  made  to 
them  within  one  year  from  the  discovery,  by  the  party  aggrieved 
of  the  matter  complained  of  (])). 

Although  an  action  can  be  brought  in  the  County  Court 
or  High  Court  for  overcharges,  when  inequality  of  charge  is 
established  under  sect.  90  of  the  Railways  Clauses  Act, 
1845  {q),  no  such  action  can  be  maintained  for  contravention 
of  the  "  facilities  "  or  "  undue  preference  "  clauses  of  the 
Railway  and  Canal  Traffic  Act,  1854  (r)  ;  nor  can  any  set-off 
or  counterclaim  be  put  in  {s),  even  though  the  Railway  Com- 

(k)  Skinningrove  Iron  Co.  v.  N.  E. 
Ry.  (1887),  5  Ry.  &  C.  Tr.  C.  244  ; 
Broughton,  ^c.  Coal  Co.  v.  G.  W.  Ry. 
(1883),  4  Ry.  &  C.  Tr.  C.  191. 

[l)  Mansion  House  Association  v. 
G.  W.  Ry.,  [1895]  2  Q.  B.  141. 

{m)  Railway  and  Canal  Traffic 
Act,  1888,  ss.  13,  36,  55. 

in)  Balchi  v.  Mid.,  ^c.  Rys.  (1900), 
10  Ry.  &  C.  Tr.  C.  303. 

(o)  Sh( field  Coal  Co.  y.  L.  <^  N.  W., 
^c.  Rys.  (1897),  10  Ry.  &  C.  Tr.  C. 
230. 


{p)  Railway  and  Canal  Traflfic 
Act,  1888,  s.  12. 

{q)  Ever  shed  v.  X.  %  N.  W.  Ry. 
(1878),  3  A.  C.  1029  ;  48  L.  J.  Q.  B. 
22 ;  39  L.  T.  306 ;  and  see  p.  723, 
ante. 

{r)  Railway  and  Canal  Traffic  Act, 
1854,  s.  6.  ;  Lenahy  Main  Colliery  Co. 
V.  M.  S.  4'  L.  Ry.  (No.  4)  (1885),  11 
A.  C.  97  ;  55  L.  J.  Q.  B.  181. 

(s)  X.  %  Y.  Ry.  V.  Greenwood 
21  Q.  B.  D.  215  ;  58  L.  J.  Q.  B.  16 ; 
59  L.  T.  930. 


Equality  and  Undue  Preference. 


735 


missioners  may  have  found  as  a  fact  that  such  clauses  have 
been  infringed  by  the  railway  company  (t) .  For  breach  of 
sect.  2  of  the  1854  Act  recourse  must  be  solely  had  to  the 
Railway  Commissioners,  who  now  have  power  (in  addition 
to,  or  in  substitution  for,  any  other  relief)  to  award  damages, 
including  repayment  of  overcharges  (ti) . 

Notwithstanding  that  the  causes  of  complaint  may  have  Injunction, 
been  removed  before  filing  the  application,  a  trader  is  entitled 
to  be  "  fortified  for  the  future  "  by  an  injunction  {x). 

In  proceedings  before  the  Railway  Commissioners  (other  Costs, 
than  disputes  between  two  or  more  railway  or  canal  com- 
panies), the  Commissioners  shall  not  have  power  to  award 
costs,  unless  they  are  of  opinion  that  either  the  claim  or 
the  defence  has  been  frivolous  and  vexatious  (^),  or  unless 
the  costs  are  incidental  to  interlocutory  applications  or 
other  proceedings  than  the  case  itself  (s).  The  Court  of 
Appeal  has,  however,  power  to  give  the  costs  of  the  appeal 
to  the  successful  party  (a). 


(7.)  Shipping. 

Whether  or  not  a  charter-party  amounts  to  a  demise  or  Thb 
lease  of  the  ship  depends  (where  other  things  are  not  in  the  Contract  : 
way)  upon  whether  the  owner  has  for  the  time  parted  with 
the  wljole  possession  and  control  of  the  ship,  and  given  to  the  Effect  of  a 
charterer  an  independent  power  and  right  to  do  what  he  p^^[y^^" 
pleases  with  regard  to  the  captain,  the  crew,  and  the  manage- 
ment and  employment  of  the  ship.  If  that  is  done,  the  owner 
has  no  lien  for  freight,  and  is  not  liable  to  shippers,  or  the 
chai-terer,  for  acts  or  negligence  of  the  master  and  crew  (b). 


{t)  Rhymney  Ry.  v.  Rhymney  Iron 
Co.  (1890),  25  Q.  B.  D.  146;  59 
L.  J.  Q.  B.  414  ;  63  L.  T.  407. 

(w)  Railway  and  Canal  Traffic  Act, 
1888,  s.  12. 

{x)  Macfarlane  v.  N.  British  Ry. 
(No.  2)  (1884),  4  Ry.  &  C.  Tr.  0. 
269. 


iy)  Railway  and  Canal  Traffic  Act, 
1894,  s.  4. 

(z)  Rickett  V.  3nd.  R>/.  (1895),  9 
Ry.  &  C.  Tr.  C.  107. 

(rt)  Mansion  House  Assoc.  x.  G.  W. 
Ry.  (1895),  9  Ry.  &  C.  Tr.  C.  58. 

{b)  Baumroll,  <^-c.  v.  Fiirness  or 
Gilchrest,  [1892]  1  Q.  B.  253,  af- 
firmed [1893]  A.  C.  8. 
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But,  if  tlie  owner  remains  accountable  for  the  way  in  which 
the  ship  is  to  be  navigated,  he  is  liable  (b) . 

Where  the  charterer  is  also  the  shipper,  and  as  such  receives 
a  bill  of  lading  inconsistent  with  the  charter,  then,  as  between 
the  shipowner  and  the  charterer,  the  charter  will  be  regarded 
as  constituting  the  contract,  and  the  bill  of  lading  as  a  mere 
receipt  for  the  goods  (c)  ;  but  the  parties  may,  by  express 
words  in  the  bill  of  lading,  vary  tlie  charter-party  (d). 

When  the  charter-party  provides  that  the  liability  of  the 
charterers  shall  cease  on  performance  of  a  specified  condition, 
as  "  when  the  ship  is  loaded  and  advance  of  freight  with 
demurrage  at  Cardiff  paid,"  and  the  bill  of  lading  contains 
no  restriction  of  the  liability  of  the  charterers,  the  two  docu- 
ments will  be  read  together,  and  the  charterers'  liability  ceases 
on  performance  of  the  condition  in  the  charter-party  (e). 
Such  a  cesser  clause  does  not  apply  to  delay  in  loading,  or 
undue  detention  of  the  ship  at  the  port  of  loading,  if  no  lien 
is  given  to  the  shipowner  (/) .  Even  though  there  be  a  cesser 
clause,  the  charterer  remains  liable  for  all  claims  of  the  ship- 
owner under  the  charter-party,  whether  accrued  before  or 
after  the  loading,  unless  the  shipowner  has  an  effectual  lien 
upon  the  cargo  for  those  claims  (g). 

Where  a  charter-party  contains  no  provision  as  to  detention 
of  the  ship  at  the  port  of  loading,  but  refers  to  a  colliery 
guarantee  which  does  so  provide,  then,  if  the  charter-party 
contains  a  clause  for  cesser  of  the  charterers'  liability,  damages 
for  detention  at  the  port  of  loading  cannot  be  recovered  from 
the  charterers  {/i) . 

A  shipper  who  is  not  charterer,  and  who  has  no  knowledge 
of  the  provisions  of  the  charter,  is  deemed  to  have  contracted 


{b)  Omoa,  ^-c.  Coal  Co.  v.  Huntley 
(1877),  2  C.  P.  D.  464  ;  37  L.  T. 
184  ;  25  W.  R.  675.  See  Weir  v. 
Tfnion  S.S.  Co.,  [1900]  A.  C.  525  ;  69 
L.  J.  Q.  B.  809  ;  81  L.  T.  524. 

(c)  Rodocanachi  v.  M'dhurn  (1886), 
18  Q.  B.  D.  67  ;  56  L.  J.  Q.  B.  202 ; 
56  L.  T.  594  ;  35  W.  R.  241. 

{d)  Gnllischen  V .  Stcicart  {\%M),  13 
Q.  B.  D.  317  ;  53  L.  J.  Q.  B.  173; 
50  L.  T.  47  ;  32  W.  R.  763. 

(r)  Barwxck  v.  Bnrmjeat  (1877),  36 
L.  T.  250  ;  25  W.  R.  395. 


(/)  Christofferson  v.  Hansen  (1872), 
L.  R.  7  Q.  B.  509;  41  L.  J.  Q.  B. 
217  ;  26  L.  T.  547 ;  20  W.  R.  626  ; 
Lockhart  v.  FaUc  (1875j,  L.  R.  10  Ex. 
132  ;  44  L.  J.  Ex.  105  ;  33  L.  T.  90  ; 
23  W.  R.  753. 

{g)  Clinks.  Radford,  [1891]  1  Q.  B. 
625  ;  60  L.  J.  Q.  B.  3b8  ;  64  L.  T. 
491  ;  39  W.  R.  355  ;  Hansen  v. 
Harrold,  [1894]  1  Q.  B.  612. 

(A)  Rentilution  S.S.  Co.  v.  Rij-ie 
(1889),  61  L.  T.  330,  affirmed  by 
Court  of  Appeal,  64  L.  T.  491,  n. 
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with  the  shipowner  (i) ;  and  he  is  not  fixed  with  constructive 
notice  of  the  charter  merely  by  reason  of  the  bill  of  lading 
stating  "all  conditions  as  per  charter "(/') .  These  words 
only  incorporate  into  the  bill  of  lading  those  provisions  of 
the  charter-party  which  from  their  nature  are  to  be  per- 
formed by  the  consignee  (/).  But  if  he  has  knowledge  of 
the  contents  of  the  charter  he  cannot  sue  the  owner,  unless 
that  right  is  specially  reserved  in  the  charter  {m). 

Charter-parties  and  bills  of  lading  are  to  be  construed  with  How  charter- 

.  iiiii      parties  and 

reierenee  to  the  particular  adventure  contemplated  by  the  bills  of  lading 

parties  (yO.  are  construed. 

Exceptions  or  clauses  in  favour  of  one  party  are  construed  Extrinsic 
most  strictly  against  him  (o),  and  extrinsic  evidence  is  admis- 
sible  to  explain  an  ambiguity  (p),  or  to  add  incidents,  or 
annex  usual  terms  and  conditions  which,  though  not  expressed, 
are  tacitly  embodied  in  the  contract  (q) ,  provided  they  are 
not  inconsistent  with  the  contract  (r) .  Thus,  extrinsic  evidence 
is  admissible  to  prove  customs  or  usages  as  to  the  mode  or 
order  of  loading  (.5),  usage  at  the  port  of  loading  dis- 
charge at  the  port  of  discharge  (u),  computation  of  freight  (v), 
lay  days  (ic),  or  a  custom  that,  in  the  stone  trade,  the 
consignee  always,  and  the  quarry  owner  never,  pays  the 


(i)  Scmdeman  v.  Scurr  (1866),  8  B. 

6  8.  50  ;  L.  R.  2  Q.  B.  86  ;  36  L.  J. 
Q.  B.  58  ;  The  Stornoway  (1882),  51 
L.  J.  Adm.  27  ;  46  L.  T.  773. 

{k)  Manchester  Trust  v.  Furness  or 
Turner,  [1895]  2  Q.  B.  539  ;  64  L.  J. 
Q.  B.  766;  14  R.  739;  73  L.  T.  110; 
44  W.  R.  178. 

{I)  Serraino  v,  Campbell,  [1891]  1 
Q.  B.  283  ;  60  L.  J.  Q.  B.  303  ;  64 
L.  T.  615  ;  39  W.  R.  356. 

{m)  Sack  v.  Ford  (1862),  13  C.  B. 
N.  S.  90  ;  32  L.  J.  C.  P.  12  ;  9  Jur. 
N.  S.  750. 

{n)  Mackill  v.  Wright  (1888),  14 
App.  Cas.  106,  116. 

(o)  Ireland  v.  Livingston  (1872), 
L.  R.  5  H.  L.  395 ;  41  L.  J.  Q.  B. 
201 ;  27  L.  T.  79  ;  The  Waikato, 
[1899]  1  Q.  B.  56 ;  68  L.  J.  Q.  B.  1  ; 
79  L.  T.  326. 

{p)  The  Curfew,  [1891]  P.  131  ;  60 
L.  J.  Adm.  53  ;  64  L.  T.  330  ;  39 
W.  R.  367. 

{q)  Robinson  v.  Mollett  (1875),  L.  R. 

7  H.  L.  802,  815;  44  L.  J.  C.  P. 

C. 


362  ;  33  L.  T.  544  ;  20  W.  R.  544 ; 
Hayton  v.  Irwin  (1880),  5  C.  P.  D. 
130  ;  41  L.  T.  666  ;  28  W.  R.  665. 

(r)  The  Alhambra  (1881),  L.  R.  6 
P.  D.  68;  50  L.  J.  Adm.  36;  43 
L.  T.  636  ;  29  W.  R.  655  ;  Reynolds 
V.  Tomlinson,  [1896]  1  Q.  B.  586  ;  65 
L.  J.  Q.  B.  496;  74  L.  T.  591. 

(«)  Leidemann  v.  Schultz  (1853),  14 
C.  B.  38;  23  L.  J.  C.  P.  17  ;  18 
Jur.  42  ;  2  C.  L.  R.  87. 

{t)  Pnst  V.  Dowic  (1864),  5  B.  &  S. 
20  ;  34  L.  J.  Q.  B.  127  ;  Zatvson  v. 
Rurness  (1862),  1  H.  &  C.  396  ;  10 
W.  R.  733. 

(u)  Aktieselkab  Helios  t.  Fkman, 
[1897]  2  Q.  B.  83;  66  L.  J.  Q.  B. 
538;  76  L.  T.  537. 

(v)  The  Skayidinav  (1881),  51  L.  J. 
P.  D.  A.  93.  And  see  Ileyer  v. 
Dresser  (1864),  16  C.  B.  N.  S.  646, 
662. 

[w)  Neilsen  v.  Wait  (1885),  16 
Q.  B.  D.  67.  See  Reynolds  v.  Tom- 
linson,  [1896]  1  Q.  B.  586  ;  65  L.  J. 
Q.  B.  496;  74  L.  T.  591. 
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freight  (x).  But  where  there  is  a  contract  to  load  with  all 
possible  despatch  in  the  customary  manner  in  regular  turn," 
evidence  is  not  admissible  to  let  in  a  turn  book  (?/). 

In  a  charter-party  the  following  representations  are  con- 
ditions precedent  which,  if  broken,  entitle  the  other  party  to 
rescind  the  charter,  or  to  recover  damages  :  namely,  that  the 
ship  is  of  such  or  such  a  class  on  the  register :  this  applies 
only  to  the  classification  at  the  time  of  entering  into  the 
charter-party  (s) ;  that  the  ship  is  of  such  or  such  a  nation- 
ality (a) ,  or  is  in  existence  and  afloat  at  a  specified  place  {b) , 
or  on  a  specified  date  sailed  (c),  or  will  sail,  or  is  about  to 
sail  {d)j  or  will  on  a  specified  day  arrive  at  a  certain  place  (e), 
or  will  be  ready  for  loading  (/),  or  is  fit  to  receive  the 
cargo  (rj). 

The  description  of  the  ship  as  to  size  or  dead-weight 
capacity  is  a  condition  precedent,  which  will  be  satisfied  with 
a  reasonable  allowance  more  or  less  according  to  the  object 
of  the  parties  (/^) . 

The  term  "  efficient "  is  construed  with  reference  to  the 
several  classes  of  work  which  the  ship  has  from  time  to  time 
to  accomplish,  and  will  not  be  satisfied  if  a  tug  has  to  be 
employed  (/) .  But  the  failure  of  the  shipowner  to  load,  or 
sail,  or  proceed  with  all  convenient  speed,  does  not  generally 
entitle  the  charterer  to  refuse  to  load  unless  the  delay  defeats 
the  object  of  the  voyage  (/.)  as  first  contemj^lated  by  the 
parties  (l) . 


(x)  Dickenson  v.  Leno  (1860),  2  F. 
&F.  188. 

[y]  Hudson  Y.  Clementson  (1856),  18 
C.  B.  213  ;  25  L.  J.  C.  P.  234  (San- 
derland) . 

(2)  French  v.  Xeivgass  (1878),  3 
C.  P.  D.  163;  47  L.  J.  C.  P.  361  ; 
38  L.  T.  164  ;  26  W.  R.  430. 

{a)  HcKsscY.  ILcyer  (1813),  3  Camp. 
475. 

{b)  Behn  v.  Buniess  (1863),  3  B.  & 
S.  751  ;  32  L.  J.  Q.  B.  204;  9  Jur. 
N.  S.  620  ;  8  L.  T.  207 ;  11  W.  R. 
496. 

{c)  OUive  V.  Booker  (1847),  1  Ex. 
416;  17  L.  J.  Ex.  21. 

{d)  Bcntsen  v.  Taylor,  [1893]  2 
Q.  B.  274  ;  63  L.  J.  Q.  B.  15  ;  69 
L.  T.  487  ;  42  W.  R.  8. 

{e)  CorUing  v.  Masacy  (1873),  L.  R. 
8  C.  P.  395  ;  42  L.  J.  C.  P.  153  ;  28 


L.  T.  636  ;  21  W.  R.  680. 

(/)  Seeger  v.  ButUe  (1860),  8  C.  B. 
N.  S.  45  ;  29  L.  J.  C.  P.  253  ;  9 
W.  R.  166  ;  7  Jur.  N.  S.  239. 

{g)  Stanton  v.  Richardson  (1876), 
L.  R.  9  C.  P.  390  ;  45  L.  J.  C.  P. 
78  ;  33  L.  T.  133  ;  24  W.  R.  324. 

(A)  MacUll  Y.  Wright  (1888),  14 
App.  Cas.  106  ;  The  Resolven  (1892), 
9  T.  L.  R.  75 ;  Barker  v.  Windle 
(1856),  6  E.  &  B.  675;  25  L.  J. 
Q.  B.  349  ;  2  Jur.  N.  S.  1069  ;  4 
W.  R.  603. 

(i)  Hogarth  v.  Miller,  [1891]  A.  C. 
48  ;  60  L.  J.  P.  C.  1  ;  64  L.  T.  205. 

{k)  MacAndrcw  v.  Chappie  (1866), 
L.  R.  1  C.  P.  643,  648  ;  35  L.  J. 
C.  P.  281  ;  14  L.  T.  556  ;  14  W.  R. 
891  ;  12  Jur.  N.  S.  567. 

(I)  Hudson  V.  Hill  (1874),  43  L.  J. 
0.  P.  273,  279  ;  30  L. T.  555. 
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So  where  circumstances  liave  arisen,  such  as  Llockade  by  a 
foreign  power,  making  it  impossible  to  carry  out  the  con- 
templated contract  within  a  reasonable  time  {m) ,  the  shipowner 
is  entitled  to  treat  the  charter-party  as  being  at  an  end. 
Likewise  where  the  charterer  refuses  to  load  at  the  agreed 
place  (n) . 

"Where  there  is  nothing  to  the  contrary,  it  is  implied  in  Implied 
every  shipping  contract  that  the  vessel  is  in  existence  as  a 
cargo- carrying  vessel  (/^;^),  and  is  seaworthy  (o)  at  the  com- 
mencement of  each  stage  of  the  voyage,  in  view  of  the 
circumstances  contemplated  ;  that  the  goods  shall  be 
carried  and  delivered  safely,  subject  to  causes  beyond  con- 
trol (q) ;  that  the  vessel  shall  arrive  at  the  port  of  loading, 
or  be  ready  to  receive  loading  and  complete  the  voyage  within 
a  reasonable  time  in  view  of  the  enterprise  (r) ;  and  that  there 
shall  be  no  unnecessary  deviation  of  route,  even  for  the 
purpose  of  saving  the  property  of  others  (s) . 

Even  where  there  is  liberty  to  call  "  at  any  ports  in  any  Liberty  to 
order,  the  ship  cannot  unreasonably  deviate  from  the  course 
of  the  original  voyage  (f) ;  the  ports  of  call  must  be  ports 
which  are  substantially  ports  which  will  be  passed  on  the 
named  voyage  .  Deviation  is  justified  if  with  a  view  to 
avoid  danger  (r)  (whether  to  both  or  either  of  the  ship  and 
cargo  (tv)  ),  or  with  a  view  to  save  life  {:v). 

Goods  sold  under  a  contract  to  include  cost,  insurance  and  C.i.f.' 
freight  ("c.i.f.")  (y), become  the  property  of  the  buyer  directly 
they  are  shipped  and  the  bills  of  lading  are  indorsed;  and 
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(m)  Geipel  v.  Smiih  (1872),  L.  R.  W.  R.  169. 

7  Q.  B.  404;  41  L.  J.  Q.  B.  153;  (.s)  Scaramanga  v.  Stamj)  (1880),  5 

26  L.  T.  361  ;  20  W.  R.  332.  C.  P.  D.  295 ;  49  L.  J.  C.  P.  674  ; 

{n)  Bradford  v.    Williams  (1872),  42  L.  T.  840;  28  W.  R.  691. 

L.  R.  7  Ex.  259;  41  L.  J.  Ex.  164  ;  {t)  The  Dunheth,  [1897]  P.  133  ; 

26  L.  T.  641  ;  21  W.  R.  782.  66  L.  J.  Adm.  66  ;  76  L.  T.  658. 

{nn)  Nicholl  v.  Ashton,  [1901]  2  (?/)    Ghj>m  v.    Marrjetson,  [1893] 

K.  B.  126  ;  70  L.  J.  K.  B.  600.  A.  C.  351  ;  62  L.  J.  Q.  B.  466  ;  69 

(o)  The  Vortigern,  [1899]  P.  140  ;  L.  T.  1  ;  1  R.  193. 

68  L.  J.  P.  49  ;  80  L.  T.  382  ;  47  {v)  Fhclps  v.  Hill,  [1891]  1  Q.  B. 

W.  R.  437.  605;  60L.  J.Q.  B.  382;  64L.T.  610. 

(p)  Steel  V.  State  Zinc  S.S.  Co.  {1S11),  {w)  The  Teiitonia  (1872),  L.  R.  4 

L.  R.  3  App.  Cas.  72  ;  37  L.  T.  333.  P.  C.  171,  180  ;  41  L.  J.  Adm.  57  ; 

{(,)  Riley  V.  Home  (1828),  5  Bing.  26  L.  T.  48  ;  20  W.  R.  421. 

217,  220.    And  see  Merchant  Ship-  {x)  Scaramanga  v.  Stamp  (1880), 

piDg  Act,  1894,  s.  503.  above. 

(r)  Jackson  v.  Union  Marine  Inscc.  (g)  See  Ireland  v.  Livingston  {IS72), 

Co.  (1874),  L.  R.  10  C.  P.  125  ;  44  L.  R.  5  H.  L.  395  ;  41  L.  J.  Q.  B. 

L.  J.  C.  P.  27  ;  31  L.  T.  789  ;  23  201  ;  27  L.  T.  79. 
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"Fo.b." 

contract. 


neither  the  seller's  obligation  to  pay  for  insurance,  nor  his 
duty  to  meet  the  freight,  operates  to  suspend  the  delivery 
until  the  ship  reaches  the  port  of  destination  (z) . 

Under  a  contract  to  deliver  free  on  board  f.o.b."), 
although  the  buyer  is  regarded  as  the  shipper,  yet  the  expense 
of  putting  the  goods  on  board  is  to  be  borne  by  the  seller  {a). 

Where  goods  sold  "  f.o.b."  are  shipped  on  board  the  pur- 
chaser's own  ship,  that  is  an  absolute  delivery,  and  there  is  no 
right  of  stoppage  in  transitu  (b) ;  otherwise,  if  they  are  shipped 
on  board  a  chartered  vessel  (c). 


Excepted 
Perils  : 


Act  of  God. 

Impossibility 
of  perform- 
ance. 


The  king's 
enemies. 


Restraint  of 
princes  and 


rulers. 


Coal  charters  (d)  usually  contain  a  list  of  perils  excepted. 
In  order  that  the  consequences  happening  from  these  perils 
may  exempt  from  performance  of  the  charter-party  or  bill  of 
lading  the  perils  must  be  such  that  they  could  not  have  been 
avoided  by  reasonable  care  and  diligence  by  the  person  pre- 
vented from  performance,  and  his  servants. 

Perils  frequently  excepted  against  are  : — 

1.  "  Act  of  God'^  (e).  This  does  not  relieve  against  negli- 
gence ( /).  Where  there  is  a  contract  to  ship  coal,  not  in  any 
ship  or  ships,  but  by  a  specified  vessel,  and  such  vessel,  though 
not  wholly  ceasing  to  exist  does  cease  to  exist  as  a  cargo- 
carrying  vessel,  there  is  an  implied  condition  that  the  contract 
is  at  an  end  (g). 

2.  T/ie  King^s  Enemies,''^  meaning  enemies  of  the  sovereign 
of  the  shipowner  (/^),  but  not  traitorous  subjects  of  a  state  at 
peace  with  the  sovereign  (?). 

3.  Restraint  of  Princes  and  Rulers,^'  This  applies  to 
well-grounded  fear  of  forcible  interference  (/),  but  not  to 


{z)  Belaurier  v.  Wyllie  (1889),  17 
Ct.  of  Sess.  Gas.  (4th  ser.)  167. 

{(()  Stock  V.  IngUs  (1885),  10 
App.  Gas.  263. 

{b)  Framjee  Cowasjee  v.  Thompson 
(1846),  5  Moo.  P.  C.  165. 

{c)  Berndtson  v.  Strang  (1868),  3 
Gh.  588  ;  37  L.  J.  Ch.  665  ;  19  L.  T. 
40  ;  16  W.  R.  1025. 

{d)  See  Chamber  of  Shipping 
Welsh  Coal  Charter,  1896. 

[e)  Nugent  v.  Smith  (1876),  1  C.  P. 
D.  423,  at  pp.  437,  441  ;  45  L.  J. 
G.  P.  697 ;  34  L.  T.  827  ;  25  W.  R. 
117. 


(/)  Siordet  v.  Hall  (1828),  4  Bing. 
607  ;  1  M.  &  P.  561. 

{g)  Nicholl  v.  Ashton,  [1901]  2 
K.  B.  126. 

(li)  Russell  V.  Niemann  (1864),  17 
C.  B.  N.  S.  163  ;  34  L.  J.  G.  P.  10  ; 
10  L.  T.  786  ;  13  W.  R.  93. 

{i)  Spence  v.  Chadwick  (1847),  10 
Q.  B.  517;  16  L.  J.  Q.  B.  313  ;  11 
Jur.  872. 

U)  Gcipel  V.  Smith  (1872),  L.  R. 
7  Q.  B.  404  ;  41  L.  J.  Q.  B.  153  ; 
26  L.  T.  361 ;  20  W.  R.  332  ;  NoheVs 
Explosives  v.  Jenkins,  [1896]  2  Q.  B- 
326  ;  65  L.  J.  Q.  B.  638  ;  75  L.  T. 
163. 
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ordinary  legal  proceedings  in  the  Courts  of  a  foreign  state  (/v) . 
A  contract  to  run  blockade  or  for  trade  in  contraband  is  not 
illegal  in  England  (/). 

4.  Perils  of  the  Seas.^'  This  exception  includes  damage  Perils  of  the 
caused  by  sea-water,  storms,  stranding,  collision  or  other 

perils  peculiar  to  the  sea,  or  to  a  ship  at  sea,  which  could  not 
be  foreseen  and  guarded  against  by  the  shipowner,  or  his 
servants,  as  necessary  or  probable  incidents  of  the  adven- 
ture This  exception  will  not  relieve  the  shipowner  from 
obligation  to  complete  the  voyage,  if  damage  can  be  repaired 
within  a  reasonable  time,  and  at  a  cost  not  exceeding  the 
value  of  the  ship  when  repaired  (n) . 

Where  the  contract  excepts  perils  of  the  sea  the  shipowner 
can  refuse  to  carry  coal  after  it  has  become  heated  from 
wetting,  and  is  not  bound  to  wait  an  indefinite  time  until 
surveyors  on  both  sides  are  agreed  that  the  coal  has  become 
dry,  or  can  be  so  handled  that  there  will  be  no  further  risk 
of  spontaneous  combustion,  tliere  being  no  facilities  at  the 
port  of  refuge  except  at  an  expense  out  of  proportion  to  the 
value  of  the  cargo  (o) . 

5.  ^'  Fire.''    This  covers  fire  caused  by  spontaneous  com-  Fire, 
bustion  owing  to  the  dangerous  condition  of  the  goods,  of 
which  the  shipowner  could  not  reasonably  know ;  but  not 
fires  caused  by  the  negligence  of  the  shipowner.  Such 
negligence  has  to  be  proved  by  the  shipper  (p). 

6.  "  Barratry  of  the  Master  and  Crew''    This  includes  any  Barratry, 
wilful  act  of  wrong,  even  if  done  with  the  intention  to  benefit 

the  shipowner,  but  not  illegal  acts.    G-enerally  it  does  not 


(A;)  Finlayv.  Liverpool  %  G.  W.  Co. 
(1870),  23  L.  T.  251. 

{I)  The  Relen  (1865),  L.  R.  1 
A.  &  E.  1;  35  L.  J.  Adm.  2;  13 
L.  T.  305  ;  14  W.  R.  136  ;  Ex  parte 
Chavasne  (1864),  34  L.  J.  Ch.  17; 
4  De  G.  &  S.  655  ;  12  L.  T.  249  ; 
13  W.  R.  627. 

[m)  Thames  ^-  Mersey  Insce.  Co.  v. 
Hamilton  Ajp^.  Gas.  4 84;  56 

L.  J.  Q.  B.  626  ;  57  L.  T.  695  ;  The 
Xontho  {\m),\2A.C.5QZ-  56  L.  J. 
Adm.  116  ;  55  L.  T.  203  ;  35  W.  R. 
23.  And  see  Philpot  v.  Sivann  (1861), 
11  C.  B.  N.  S.  270  ;  30  L.  J.  C.  P. 


358  ;  7  Jur.  N.  S.  1291  ;  5  L.  T. 
183  ;  Pink  v.  Fleming  (1890),  25 
Q.  B.  D.  396  ;  59  L.  J.  Q.  B.  559  ; 
63  L.  T.  413. 

(/*)  Assicurazioni  Generali  v.  Bessie 
Morris  S.S.  Co.,  [1892]  2  Q.  B.  652  ; 
61  L.  J.  Q.  B.  754  ;  67  L.  T.  218. 

(o)  The  Savona,  [19001  P.  252;  69 
L.  J.  P.  95. 

(^j)  Czech  \.  General  Steam  Naviga- 
tion Co.  (1867),  3  C.  P.  14  ;  37  L.  J. 
C.  P.  3  ;  17  L.  T.  246  ;  16  W.  R. 
130.  But  see  Merchant  Shipping- 
Act,  1894,  s.  502. 
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Pirates. 


Collisions, 
accidents  of 
navigation, 
or  latent 
defects. 


Strikes. 


include  acts  resulting  from  negligence,  or  incompetence,  or 
reckless  failure  to  observe  the  rules  of  navigation  (q) . 

7.  "  Pir cites. This  only  applies  to  robbers  or  thieves  by 
violence  external  to  the  ship,  and  not  to  clandestine  theft, 
even  by  men  employed  on  the  ship  (r). 

8.  "  Collisions,  StrcDidings  and  Accidents  of  Naviyation,  or 
latent  defects  in,  or  accidents  to  hull  and/or  machinery,  and/or 
boilers."  This  is  strictly  construed  against  the  shipowner, 
who  will  not  be  protected  as  regards  his  own  personal  negli- 
gence (s),  or  as  regards  unseaworthiness  at  starting  (t). 

Snow  is  not  an  accident "  within  the  meaning  of  an 
exception  clause  {u).  The  exception  will  apply  where  the 
master  negligently  omits  to  stop  a  leak  sprung  at  sea  {v). 

A  collision  attributable  solely  to  the  negligence  of  those  in 
charge  of  the  other  vessel  is  an  "  accident  of  navigation " 
which,  where  excepted  against,  will  relieve  the  shipowner 
from  liability  for  non-delivery ;  but  the  charterer  can  set 
off  the  cost  of  the  coal  or  goods  undelivered  against  the 
freight  or  balance  of  freight  payable  on  delivery  of  the 
remainder  at  the  port  of  discharge  . 

Where  "  negligence  of  masters  or  mariners  "  is  excepted 
against  the  shipowners  will  be  exempted  from  liability,  even 
though  the  negligent  master  is  a  part  owner  of  the  vessel  {x) . 

9.  Strikes,  or  lock-outs,  include  refusals  of  masters  or 
men  to  carry  on  business  or  work  in  consequence  of  labour 
disputes ;  but  not  where  men  are  dismissed  because  there  is 


{q)  Grill  v.  General  Screw  Collier 
Co.  (1866),  L.  R.  1  C.  P.  600,  610; 
3  C.  P.  476  ;  37  L.  J.  C.  P.  205  ; 
18  L.  T.  485;  16  W.  R.  796;  12 
Jur.  N.  S.  727. 

(r)  Taylor  v.  Liverpool,  %c.  S.S. 
Co.  (1874),  L.  R.  9  Q.  B.  546;  43 
L.  J.  Q.  B.  205  ;  30  L.  T.  714 ;  22 
W.  R.  752 ;  Stcinman  v.  Augier 
Line,  [1891]  1  Q.  B.  619;  60  L.  J. 
Q.  B.  425  ;  64  L.  T.  613. 

(.s)  Norman  v.  Binninyton  (1890), 
25  Q.  B.  D.  475;  59  L.  J.  Q.  B. 
490  ;  63  L.  T.  108  ;  38  W.  R.  702  ; 
The  Accomac,  [1890]  15  P.  D.  208  ; 
59  L  J.  Adm.  91 ;  63  L.  T.  737  ; 
39  W.  R.  133.  See  Grill  v.  General 
Collier  Co.  (1868),  3  C.  P.  476,  481  ; 


37  L.  J.  C.  P.  205  ;  18  L.  T.  485  ; 
16  W.  R.  796. 

{t)  Cargo  per  Waikato  v.  New  Zea- 
land Shipping  Co.,  [1899]  1  Q.  B. 
56  ;  68  L.  J.  Q.  B.  1 ;  79  L.  T.  326 ; 
The  Glenfruin  (1885),  10  P.  D.  103  ; 

54  L.  J.  P.  49;  52  L.  T.  769. 

(?0  FenwicJcY.  Schmalz  (1868),  L.  R. 
3  C.  P.  313  ;  37  L.  J.  C.  P.  78  ;  18 
L.  T.  27  ;  16  W.  R.  481. 

{v)  The  Cressinqton,  [1891]  P.  152  ; 
60  L.  J.  Adm.  25  ;  64  L.  T.  329. 

{w)  Garston  Co.  v.  Hickie  (1886), 
18  Q.  B.  D.  17;  56  L.  J.  Q.  B.  38  ; 

55  L.  T.  879;  35  W.  R.  33. 

{x)  West  port  Coal  Co.  v.  JlcPhail, 
[1898]  2  Q.  B.  130;  67  L.  J.  Q.  B. 
674  ;  78  L.  T.  490. 
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no  work  for  tliem(?/).  A  strike  wliicli  prevents  the  cargo 
from  reaching  the  port  of  loading  is  within  the  exception  (z) . 

If  notwithstanding  a  strike  the  party  can,  by  reasonable 
exertion,  perform  the  contract  within  the  proper  time,  the 
strike  will  not  afford  him  a  defence ;  but,  after  naming  the 
place  of  loading  or  discharge,  the  charterer  is  not  bound  to 
alter  his  order  on  finding  that  a  strike  at  the  named  place 
will  interfere  with  the  loading  or  unloading  (a). 

If  the  charter-party  contains  amongst  the  excepted  perils  ^^^^Q^^yg^n 
"  floods,  stoppages  of  trains,  miners  or  workmen,  accidents  to 
railways,  and  to  mines  or  piers  from  which  the  ore  is  to  be 
shipped,"  this  applies  not  only  to  causes  operating  at  the 
port  of  loading,  but  also  to  those  which  prevent  the  ore  being 
brought  from  the  mines  to  the  pier,  so  as  to  relieve  the 
charterers  from  liability  for  not  supplying  the  cargo  (b) . 


If  the  vessel  is  to  load  at  a  named  port  the  shipowner  The  Voyage: 
must,  with  reasonable  diligence,  take  her  to  the  usual  place  l*lace  where 

'     ,  .  .  carrying 

of  loading  thereat  (c)  ;  if  to  a  named  dock,  she  complies  voyage  com- 

when  she  gets  into  that  dock,  even  though  not  at  the  proper 

place  of  loading  (d)  ;  if  to  a  named  wharf,  or  particular  part 

of  a  dock,  she  must  wait  a  commercially  reasonable  time  (e) . 

"Where  the  charterer  has  the  option  of  loading  with  either  of 

two  named  collieries  or  merchants,  and  the  shipowner  refuses 

to  load  with  the  one  selected,  this  will  entitle  the  charterer 

to  rescind  the  contract  (/).    To  proceed  "  forthwith"  means 

"  without  unreasonable  delay  "  (^/). 

The  shipowner  must  give  notice  to  the  charterer  that  the  Notice  for 

loadinar. 


(y)  Richardsonsx.  Samuel,  [1898]  1 
Q.  B.  261  ;  66  L.  J.  Q.  B.  579  ;  77 
L.  T.  479. 

(z)  TheJlnellolmc,  [1893]  P.  173; 
62  L.  J.  Adm.  51  ;  68  L.  T.  862  ; 
41  W.  R.  572  ;  1  R.  607. 

{a)  Bulman  v.  Fenuick,  [1893]  1 
Q.  B.  179,  185  ;  63  L.  J.  Q.  B. 
123  ;  69  L.  T,  651  ;  42  W.  R.  326  ; 

9  R.  227. 

{b)  Furness  v.  Forwood  (1897),  77 
L.  T.  95. 

{c)  Nelson  v.  Dahl  (1879),  12  C.  D. 
568,  582  ;  Kell  v.  Anderson  (1842), 

10  M.  k  W.  498  ;  12  L.  J.  Ex.  101. 


{d)  Thanis  Co.  v.  Morel,  [1891]  2 
Q.  B.  647;  61  L.  J.  Q.  B.  11  ;  65 
L.  T.  659  ;  Tapscoity.  Balfour  (1872), 
L.  R.  8  C.  P.  46  ;  42  L.  J.  C.  P.  16  ; 
27  L.  T.  710  ;  21  W.  R.  245. 

{e)  Bastifell  v.  Lloijd  (1862),  31 
L.  J.  Ex.  413  ;  1  H.  &  C.  388  ;  10 
W.  R.  721  ;  Murphy  v.  Coffin  (1883), 
12  Q.  B.  D.  87  ;  32  W.  R.  616. 

(/)  Bradford  v.  Williams  (1872), 
L.  R.  7  Ex.  259 ;  41  L.  J.  Ex.  164  ; 
26  L.  T.  641  ;  20  W.  R.  782. 

(r/)  Hudson  V.  mil  (1874),  43  L.  J. 
C.  P.  273  ;  30  L.  T.  555. 
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Readiness  for 
loadinor. 


As  near  as 


ship  is  at  the  agreed  place,  and  ready  to  load  (h) .  If  the 
port  of  loading  is  not  named  the  charterer  must,  subject  to 
special  agreement,  name  it  within  a  reasonable  time  {i) . 

A  ship  is  not  "  ready  to  load  "  unless  she  is  discharged  and 
completely  ready  in  all  her  holds,  so  that  the  charterer  may 
have  full  control  over  every  part  of  the  ship  available  for 
cargo  (/•). 

If  the  ship  is  to  load  or  unload  at  a  specified  place,  or  "as 
get  ^^^^^^  near  as  she  can  (safely)  get,"  meaning  thereby  safely  as  a 
loaded  vessel  (/),  she  must  go  to  the  appointed  place,  and 
there  load  or  unload  (unless  there  be  a  physical  or  political 
obstacle  which,  having  regard  to  the  mutual  object,  renders 
it  wholly  unreasonable  to  go)  :  or  she  must  wait  a  reasonable 
time  before  discharging  if  she  can  thereby  reach  the  place 
appointed  {m) . 

If  the  ship  is  refused  admittance  to  the  named  dock,  and 
the  charterer  fails  to  name  another,  whereupon  the  shipowner 
discharges  at  a  neighbouring  place,  the  charterer  will  be 
liable  under  the  clause  for  demurrage  {m). 

Where  a  ship  is  chartered  to  load  "  always  afloat,"  and  is 
able  to  do  so,  but  cannot  get  out  of  the  dock  except  at  spring 
tides,  she  is  liable  to  wait  for  spring  tides,  and  the  charterers 
cannot  be  called  upon  to  lighter  the  cargo  to  her  in  another 
part  of  the  port  Under  a  contract  to  load  "  always  afloat 
as  and  where  ordered  by  the  charterers,"  the  charterers  are 
not  bound  to  do  that  which  (to  the  knowledge  of  the  ship- 
owner) may  be  physically  impossible  at  the  port  in  question, 
as  to  order  the  ship  to  a  berth  where  she  can  load  continu- 
ously always  afloat ;  and  they  are  not  liable  for  delay  occa- 
sioned by  natural  and  physical  causes  beyond  their  control  (o) . 

Where  there  is  no  stipulation  to  the  contrary,  the  charterer 
is  liable  for  damages  if  he  does  not  load  a  cargo,  even  though 


''Always 
afloat." 


Charterer's 
liability  to 
load  cargo ; 


(/i)  Stanton  v.  Austin  (1872),  L.  R. 
7  C.  P.  651 ;  41  L.  J.  C.  P.  218. 

(i)  Woolley  V.  Reddelien  (1843),  5 
M.  &  G.  31(3  ;  12  L.  J.  C.  P.  152  ; 
7  Jur.  930;  6  Scott,  N.  R.  199. 

{k)  Groves,  Maclean  ^  Co.  y.  Vol- 
Jcart  (1884),  1  C.  &  E.  309,  affirmed 
in  Ct.  of  App.  ;  The  Austin  Friars 
(1894),  71  L.  T.  27  ;  6  R.  739  ;  10 
T.  L.  R.  633. 

[1)  Shield  V.   Wilkins   (1850),  6 


Ex.  304;  19  L.  J.  Ex.  238. 

{m)  Bahl  v.  Nelson  (1881),  6  App. 
Cas.  38  ;  50  L.  J.  Ch.  411 ;  44  L.  T. 
381  ;  29  W.  R.  543. 

(«)  The  Curfew,  [1891]  P.  131 ;  60 
L.  J.  Adm.  53  ;  64  L.  T.  330  ;  39 
W.  R.  367. 

(o)  Carlton  S.S.  Co.  v.  Castle  Mail 
Packets  Co.,  [1898]  A.  C.  486  ;  67 
L.  J.  Q.  B.  795;  78  L.  T.  661  ;  47 
W.  R.  65. 
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liis  inability  is  caused  by  circumstances  beyond  bis  control  (^),  When 
sucb  as  strikes       bankruptcy  of  suppliers,  non-existence 
of  the  cargo  (r),  frosts  (.s),  bad  weather  (including  a  snow- 
storm (t)),  or  short  supplies  (ii),  or  railway  delays  (q). 

Even  though  any  of  these  things  may  be  excepted  in  a 
clause  freeing  from  liability  in  case  of  delay  in  "  loading," 
such  exception  will  not  apply  if  the  causes  of  delay  operate 
before  the  mineral  arrives  at  the  port  of  loading  (v),  unless  it 
be  proved  that  the  bringing  down  of  the  cargo  from  the 
mines  is  part  of  the  loading,  as  where  the  mineral  is  not 
brought  away  from  the  mines  until  it  is  wanted  to  put  on 
board  ship,  without  being  stored  intermediately  (w) . 

But  the  charterer  will  not  be  liable  if  there  be  express  When 
exceptions  as  to  things  which  actually  prevent  the  loading  (ce), 
or  if  the  exceptions  are  wide  enough  to  include  delays  in 
obtaining  the  minerals,  or  bringing  them  from  the  mines  (?/), 
or  if  there  be  a  break-down  at  the  colliery,  or  other  cause 
which,  at  the  signing  of  the  contract,  was  known  to  the 
parties  as  likely  to  occasion  unreasonable  delay  (s) ;  unless 
alternative  means  were  open  which  might  have  prevented 
it,  such  as  discharging  on  a  quay  instead  of  into  railway 
wagons  which  were  not  forthcoming  (a) . 

Where  delay  in  loading  is  due  to  disorganization  of  work-  ''Causes 
men  at  the  collieries,  the  results  whereof  might  have  been  charterers' 
avoided  if  the  charterers  had  made  a  better  bargain  with  the  control." 
colliery  proprietors,  such  delay  is  not  within  a  clause  except- 
ing the  charterers  from  liability  for  "  causes  beyond  their 
control "  (^) ;  nor  is  delay  owing  to  pressure  of  business  at 


(p)  Postlethwaite  v.  Freeland  , 
5  App.  Gas.  599,  619  ;  49  L.  J.  Ex. 
630  ;  42  L.  T.  845  ;  28  W.  R.  833. 

{q)  Adams  v.  Royal  Mail  Steam  Co. 
(1858),  5  C.  B.  N.  S.  492  ;  28  L.  J. 
C.  P.  33  ;  Steel  v.  Grand  Canary  Coal- 
ing Co.  (1901),  6  Com.  Ca.  240. 

.(r)  See  Grant  v.  Coverdale  (1884),  9 
App.  Cas.  470,  475  ;  53  L.  J.  Q.  B. 
462  ;  51  L.  T.  472  ;  32  W.  R.  831. 

(«)  Kearon  v.  Pearson  (1861),  7  H.  & 
N.  386 ;  10  W.  R.  12 ;  31  L.  J.  Ex.  1. 

{t)  Fenwickv.  Schmalz  (1868),  L.  R. 
3  C.  P.  313  ;  37  L.  J.  C.  P.  78  ;  18 
L.  T.  27  ;  16  W.  R.  481. 

{u)  Elliot  V.  Lord  (1883),  52  L.  J. 
P.  C.  23;  48  L.  T.  542. 


{v)  Grant  v.  Coverdale,  above  : 
Stephens  v.  Harris  (1888),  57  L.  J. 
Q.  B.  203  ;  57  L.  T.  618  ;  36  W.  R. 
185. 

{w)  Smith  V.  Hosario  Nitrate  Co., 
[1894]  ]  Q.  B.  174  ;  70  L.  T.  68  ;  9 
R.  776. 

{x)  Postlethwaite  v.  Freeland,  above. 

{y)  Femvick  v.  Schmalz,  above ; 
Petersen  v.  Dunn  (1895),  1  Com.  Cas. 
8  ;  43  W.  R.  349 ;  Furness  v.  For- 
wood  (1S97),  77  L.  T.  95. 

(2)  Harris  v.  Dreesman  (1854),  23 
L.  J.  Ex.  210  ;  9  Ex.  485. 

[a]  Granite  S.S.  Co.  v.  Ireland 
(1891),  19  Sc.  Sess.  Ca.  124. 

{b)    Re  Richardsons  and  Samuel^ 
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"Full  and 

complete 

cargo." 


"  Say,  about 
1,100  tons." 


A  cargo." 


Ballast. 


Stowage. 


the  colliery  consequent  on  a  strike  at  a  neighbouring  col- 
liery (c).  But  the  charterer  will  be  excused  if  the  cause  of 
hindrance  is  one  which  he  could  not  possibly  avoid ;  he  is 
not  liable  for  not  doing  something  which  is  wholly  un- 
reasonable {d). 

"  A  full  and  complete  cargo "  means  a  cargo  packed  or 
dealt  with  in  the  manner  usual  at  the  port  of  loading  (e). 
"Where  a  ship  is  chartered  as  of  a  certain  capacity  (say  200 
tons  or  thereabouts),  and  the  charterer  has  engaged  to  load 
"  a  complete  cargo,"  he  is  bound  to  load  as  much  cargo  (say 
258  tons)  as  the  ship  can  safely  cany  (/) ;  but  if  the  agreement 
is  to  load  "a  full  and  complete  cargo,  sa//  about  1,100  tons," 
that  quantity,  and  not  the  actual  capacity  of  the  ship,  will  be 
the  limit  of  his  liability  ;  three  per  cent,  has  been  held  a  fair 
estimate  of  the  excess  that  the  cliarterer  could  be  reasonably 
required  to  load  {(/). 

"  Or  thereabouts  "  is  often  taken  to  allow  a  margin  of  five 
per  cent,  either  way  (h). 

If  the  contract  Is  to  load  "  a  cargo  of  ore  (say  2,800  tons)," 
and  the  charterers  ship  2,840  tons  on  a  shijD  which  could 
caiTy  2,880,  they  have  performed  their  obligation  (/). 

The  shipowner,  and  not  the  charterer,  may  and  should 
provide  ballast  (/.-),  and  must  receive  and  properly  stow  the 
cargo  as  brought  alongside  (/). 

Unless  the  contract  clearly  provides  for  exemption  (?>?),  he 


[1897]  1  Q.  B.  261  ;  66  L.  J.  Q.  B. 
868;  77  L.  T.  479. 

(c)  The  Lismore,  Gardiner  v.  Mac- 
farlane  (1893),  20  Sess.  (4tli)  414. 

{d)  Crawford  v.  Wilson  (1896),  1 
Com.  Gas.  154,  277  (delivery  during 
insurrection). 

ie)  Cuthhert  v.  Camming  (1856),  11 
Ex.  405  ;  24  L.  J.  Ex.  309. 

(/)  Barker  v.  Windle  (1856),  6  E. 
&  B.  675  ;  25  L.  J.  Q.  B.  349  ;  2 
Jur.  N.  S.  10G9  ;  4  W.  R.  603  ; 
Hunter  Y.  Fry  (1819),  2  B.  &  Aid. 
421. 

{g)  Morris  v.  Levison  (1876),  L.  R. 
1  C.  P.  D.  155  ;  45  L.  J.  C.  P.  409 ; 
34  L.  T.  576;  24  W.  R.  517. 

iji)  The  Resohcn  (1892),  9  T.  L.  R. 


75. 

(0  Miller  V.  Borner,  [1900]  1  Q.  B. 
691  ;  69  L.  J.  Q.  B.  429  :  82  L.  T. 
258  ;  48  W.  R.  588  ;  5  Com.  Cas. 
175. 

[k)  Southampton  Steam  Collier  Co, 
V.  Clarke  (1870),  L.  R.  6  Ex.  53  ;  40 
L.  J.  Ex.  8;  19  W.  R.  214;  Weir 
V.  Union  S.S.  Co.,  [1900]  (H.  L.) 

A.  C.  525  ;  69  L.  J.  Q.  B.  809  ;  81 
L.  T.  524. 

{I)  Sandeman  v.    Scurr  (1866),  8 

B.  &  S.  50;  L.  R.  2  Q.  B.  86;  36 
L.  J.  Q.  B.  58  ;  15  L.  T.  608;  15 
W.  R.  277. 

{m)  Dohcll  V.  Eossmore  Co.,  [1895] 
2  Q.  B.  408  ;  64  L.  J.  Q.  B.  777; 
73  L.  T.  74  ;  44  W.  R.  37. 
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is  liable  for  negligent  stowage  («),  even  though  the  charter 
provides  that  the  charterer  may  appoint  a  stevedore  (o). 

In  cases  where  the  Chamber  of  Shipping  Coal  Charter, 
1896,  is  applicable,  the  charge  for  stevedoring  is  to  be  calcu- 
lated on  the  quantity  in  respect  of  which  freight  is  pay- 
able ip).  The  stowage  of  coal  amongst  machinery,  without 
the  consent  of  the  shippers  of  the  machinery  and  of  the  coal, 
is  not  proper  stowage,  and  it  is  the  duty  of  the  charterers  to 
obtain  such  consent  {q). 

Where  the  shipowner  fails  to  have  the  ship  ready  for  load-  Failing  to 
ing,  and  the  charterer  has  to  pay  increased  freight  for  another  ^  ^ 
vessel,  he  will  be  entitled  to  recover  the  difference  in  freight, 
and  (in  the  absence  of  evidence  that  he  will  not  be  a  loser  by 
reason  of  the  price  having  risen  or  otherwise)  he  will  also  be 
entitled  to  recover  the  extra  price  reasonably  paid  or  due  for 
the  coal  to  be  shipped  (r).  Unless  clearly  agreed  to  by  the 
shipowner,  he  will  not  be  liable  for  loss  of  profit  on  cargo  not 
shipped  (s). 

Where  goods  are  not  delivered,  the  measure  of  damages,  in  Failing  to 
the  absence  of  stipulations  to  the  contrary,  is  the  market  value  ^^^^^  safely, 
at  the  time  and  place  at  which  they  ought  to  have  arrived, 
minus  freight  or  any  other  sums  which  the  cargo-owner  is 
liable  to  pay  for  them  {t).  Damages  cannot  be  recovered  for 
loss  of  market,  or  fall  in  price  {u) ,  or  stoppage  of  business  ((v) , 
unless  both  parties  knew  and  contracted  on  the  footing  that 
the  goods  are  wanted  for  a  particular  market,  season,  sub- 
contract or  other  purpose  {u) . 

On  a  clause  stipulating  that  the  captain  shall  sign  bills  of  Refusal  to 
lading  as  presented  within  a  specified  time,  or  pay  a  specified  ladLg.^^^ 
daily  sum  for  delay,  this  is  only  a  penalty,  and  no  more  than 

(n)  Anglo-African  Co.  v.  Lumzed         {s)  British  Columhia  Co.  v.  Nettle- 

(1866),  L.  R.  1  C.  P.  226  ;  35  C.  P.  shij)  (1868),  L.  R.  3  C.  P.  p.  509  ;  37 

145  ;  1  H.  &  R.  216  ;  13  L.  T.  796  ;  L.  J.  C.  P.  235  ;  18  L.  T.  291  ;  16 

14  W.  R.  477.  W.  R.  1046  ;  Scaramanya  v.  Enc/lish 

(o)  Sandemanw  Scurr,  dihoYG;  Harris  (1895),  1  Com.  Cas.  99. 
V.  Best  (1892),  68  L.  T.  76.  (0  Rodocanachi  v.  Milburn  (1886), 


(;.)  TkcEoUinside,  [1898]  P.  131  ;  ,3  ^  ^         .  3,  ^  ^  ^^^^ 

^'        ■    ■  ;       ^.  ,     ,  „  {11)   The  Parana  (1877),  2  P.  D. 

{q)  Maehill  V.   Wright  (1888),  14  ng  ;  36  L.  T.  388  ;  25  W.  R.  596. 

App.  Cas.  106.  British    Columbia,  ^-c.   Co.  v. 

(/)  Featherston  v.  Wilkinson  (1873),  Nettleship  (1868),  L.  R.  3  C.  P.  499  ; 

L.  R.  8  Ex.  122  ;  42  L.  J.  Ex.  78  ;  37  L.  J.  C.  P.  235  :  18  L.  T.  291  ; 

28  L.  T.  448  ;  21  W.  R.  442.  16  W.  R.  1046. 


18  Q.  B.  D.  67 ;  56  L.  J.  Q.  B.  202 ; 
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the  actual  damage  proved  can  be  recovered  if  the  captain 
refuses  to  sign  {w) . 

For  failure  to  ship  goods  as  agreed,  the  shipowner  can 
recover  the  difference  between  the  freight  which  he  would 
have  received  if  the  goods  had  been  shipped  and  the  freight 
actually  earned,  deducting  the  expense  avoided  by  not  load- 
ing, carrying  and  dischargiug  the  cargo  not  shipped,  and 
adding  any  extra  expenses  which  have  been  properly  incurred 
in  relation  to  the  substituted  cargo  (.r).  The  shipowner, 
however,  cannot  claim  for  keeping  the  ship  waiting  beyond 
the  agreed  lay  days  and  days  on  demurrage  (y). 

"  Final  sailing  "  means  getting  clear  of  the  port  for  the 
purpose  of  proceeding  on  the  voyage  without  any  intention  of 
coming  back  until  it  is  completed ;  the  merely  being  driven 
back  into  port  by  threatening  weather  makes  no  difference  (z) . 
The  ship  has,  however,  not  sailed  if  the  full  crew  is  not 
on  board,  or  the  bills  of  lading  are  not  signed,  or  if  she  is  not 
outside  the  limits  of  the  port  in  the  popular  or  commercial 
sense  of  the  word  (a). 

A  tax  on  "  collieries  or  coal  mines  near  the  river  Tyne  " 
for  every  chaldron  of  coals  sold  or  delivered  by  them  and 
exported  from  the  river,  is  payable  by  collieries  ten  miles 
from  the  river,  notwithstanding  that  railways  have  superseded 
keelmen,  or  that  before  railways  were  made  the  coal  was 
conveyed  on  private  tramways  {b) .  Bunker  coals,  or  coals 
for  consumption  during  the  foreign  voyage,  are  coals  ex- 
ported "  within  the  meaning  of  a  Port  Act  (bb). 

Where  an  Act,  passed  before  1835,  empowers  a  lord  of  a 
manor  to  charge  a  toll  ''for  every  quarter  of  coal  landed 
within  the  harbour,"  that  will  be  taken  to  mean  the  quarter  of 
a  chaldron,  and  720  lbs.  may  be  taken  as  the  weight  of  such 


{tv)  Raynei'  v.  Bederiaktiebolaget 
Condor,  [1895]  2  Q.  B.  289  ;  64  L.  J. 
Q.  B.  540  ;  73  L.  T.  96 ;  1  Com.  Cas. 
80. 

(x)  Saxon  Ship  Co.  v.  Union  S.S. 
Co.  (1900),  69  L.  J.  Q.  B.  907;  83 
L.  T.  106  ;  5  Com.  Cas.  381  ;  Smith 
V.  M'Guire  (1858),  3  H.  &  N.  54;  27 
L.  J.  Ex.  465  ;  6  W.  R.  726. 

{y)  Rich  V.  Tweedy  (1891),  63  L.  T. 
765. 

[z)  Price  v.  Livingstone  (1882),  9 


Q.  B.  D.  679,  682  ;  53  L.  J.  Q.  B. 

118;  47  L.  T.  629;  Thompson  v. 
Gillespie  (1855),  5  E.  &  B.  209  ;  24 
L.  J.  Q.  B.  340 ;  1  Jur.  N.  S.  779  ; 
3  W.  R.  505. 

[a)  Garston  Co.  v.  Hichie  {1%M),  15 
Q.  B.  D.  580  ;  53  L.  T.  795. 

{b)  Tyne  Keelmen  v.  Davison,  Tyne 
Keelmen  v.  Elliott  (1864),  16  C.  B. 
N.  S.  612. 

{bh)  Mullet  V.  Baldwin  (1874),  43 
L.  J.  Q.  B.  164. 
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quarter.  This  interpretation  will  be  enforced  notwithstanding 
that  proceedings  have  not  been  taken  under  the  Weights  and 
Measures  Act,  1835,  or  that  for  many  years  the  tolls  have  been 
charged  at  l.s.  per  ton  on  the  Det  register  of  the  vessel  (c). 

Dock  companies  or  port  authorities  levying  tolls  are  liable 
for  injuries  to  vessels  caused  by  the  neglig  ence  of  their  panies  and 
servants,  as  by  suffering  an  accumulation  of  mud  to  be  in  the  P^^*  authon- 
dock  {d),  or  the  neglected  state  of  the  channel  {e).    Such  an 
action  is  barred  after  the  expiration  of  six  months  from  the 
default  complained  of  (/). 

If  cargo  is  lost  or  damaged  while  in  the  shipowner's  Collision, 
custody,  consequent  on  the  wilful,  negligent  or  reckless  act 
of  any  person  not  legally  empowered  to  do  that  act,  the  cargo 
owner  or  other  person  having  an  interest  in  the  goods  may 
recover  damages  from  the  wrongdoer  {g).  Where  a  collision 
occurs  through  the  fault  or  default  of  the  masters  and  crews 
of  both  ships,  the  stranger  ship,  or  those  responsible  for  her, 
is  or  are  liable  for  one-half  only  of  the  damage  caused  to  the 
goods  {h).  The  cargo  owner  can  claim  for  half  only  of  his 
loss  against  the  stranger  vessel  (?"),  even  though  it  may  belong 
to  the  same  owners  as  the  carrying  ship,  and  the  contract 
excuses  them  as  regards  that  vessel  (/).  But  the  cargo 
owner  cannot  claim  compensation  if  the  collision  has  been 
purely  accidental. 

A  general  average  contribution  can  be  recovered  in  various  General 
circumstances,  as  where  the  shipowner  sacrifices  freight  by 
doing  something  to  preserve  the  cargo,  as  by  jettison  of  cargo, 
pouring  water  on  burning  coal,  or  discharging  it  at  an  inter- 
mediate place  (h)  ;  or  where  the  shipowner  incurs  extraordinary 


(c)  Phillips  V.  Williams  (1901), 
Times,  23  Dec,  and  see  p.  691,  ante. 

(d)  Mersey  Bodes  v.  Gibhs  (1866), 
11  H.  L.  Ca.  686;  35  L.  J.  Ex.  225; 
L.  R.  1  H.  L.  93  ;  14  L.  T.  677  ;  14 
W.  R.  872  ;  12  Jur.  N.  S.  571. 

{e)  The  Burlington  (1895),  72  L.  T. 
890. 

(/)  Public  Authorities  Protection 
Act,  1893,  8.  1  ;  The  Ydun,  [1899]  P. 
236. 

{g)  The  Glamorganshire  (1888),  13 
App.  Gas.  454  ;  59  L.  T.  572  ;  The 
Kate,  [1899]  P.  165. 

{k)  See  The  Bernina,  Mills  v.  Arm* 


strong  (1888),  13  App.  Gas.  1  :  55 
L.  J.  Adm.  65  ;  58  L.  T.  423  ;  36 
W.  R.  870. 

(i)  The  Milan  (1862),  31  L.  J.  Adm. 
105  ;  5  L.  T.  590  ;  Lush.  388. 

{j)  Chartered  Mercantile  Bank  of 
India  y.  Netherlands  India  Steam 
Naviqation  Go.  (1883),  10  Q.  B.  D. 
521  ;■  52  L.  J.  Q  B.  220;  48  L.  T. 
546  ;  31  W.  R.  445  ;  47  J.  P.  260. 

{h)  Pirie  V.  Middle  Bock  Co.  (1881), 
44  L.  T.  426 ;  Whitecross  Wire  Co. 
V.  Savill  (1882),  8  Q.  B.  D.  653  ;  51 
L.  J.  Q.  B.  426 ;  46  L.  T.  643 ;  30 
W.  R.  588. 
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Salvage. 


Towage. 


expenditure,  in  case  the  sacrifice  is  made  for  the  common 
safety ;  but  not  for  reshipping  the  cargo  after  repair  of  the 
ship  (/),  nor  for  an  extra  supply  of  coal  for  use  {m). 

To  constitute  a  general  average  loss  so  as  to  be  the  subject 
of  a  general  average  contribution  there  must  be  an  intentional 
sacrifice  of  part  of  the  ship  or  cargo,  or  a  voluntary  expen- 
diture for  the  benefit  of  the  ship  and  cargo,  and  sucli  sacrifice 
or  expenditure  must  be  at  the  time  when  a  common  danger 
to  ship  and  cargo  existed ;  accordingly  there  is  no  right  to  a 
general  average  contribution  where  a  cargo  of  coal  having 
become  heated  is  sold  at  an  intermediate  port,  and  the  voyage 
is  abandoned,  but  after  the  danger  has  ceased,  and  the  ship 
and  cargo  have  for  some  time  been  in  a  place  of  safety  [n). 
Contribution  cannot  be  claimed  by  the  person  who  has  by  his 
own  fault  occasioned  the  peril,  or  by  those  who  are  legally 
responsible  for  him  (o). 

Salvage  is  not  payable  by  cargo- owners  unless  some  cargo 
is  saved  {p),  and,  where  payable,  it  has  to  be  rateably  appor- 
tioned according  to  the  value  of  the  property  saved  {q). 
Salvage  is  not  payable  where  the  vessel  is  neither  in  actual  nor 
imminently  probable  danger  (r)  ;  but  where  extra  service  is 
performed  to  a  disabled  ship  it  will  give  rise  to  salvage  reward, 
and  not  be  considered  mere  towage  (s). 


The 

Delivery  : 
Unloading. 


In  the  absence  of  agreement  otherwise,  the  shipowner  is 
not  liable  to  give  notice  that  the  ship  is  ready  to  discharge  {t) , 
The  charterer  must  within  a  reasonable  time  name,  for  dis- 
charge of  the  cargo        a  port  that  is,  or  will,  within  a 


(l)  Svenchen  v.  Wallace  (1884),  13 
Q.  B.  D.  69,  84  ;  10  App.  Cas.  404  ; 
54  L.  J.  Q.  B.  497  ;  52  L.  T.  901 ; 
34  W.  R.  369. 

[m)  Harrison  v.  Bank  of  Australasia 
(1872),  L.  R.  7  Ex.  39 ;  41  L.  J.  Ex. 
36  ;  25  L.  T.  944  ;  20  W.  R.  385. 

[n)  Iredale  v.  China  Traders  I)tsitr- 
ance  Co.,  [1900]  2  Q.  B.  515  ;  69 
L.  J.  Q.  B.  783  ;  83  L.  T.  299  ;  49 
W.  R.  107  ;  5  Com.  Cas.  337. 

(o)  Strang  v.  Scott  (1889),  14  App. 
Cas.  601,  608  ;  59  L.  J.  P.  C.  1  ;  61 
L.  T.  597  ;  38  W.  R.  452. 

{p)  The  Clifton  (1834),  3  Hag. 
Adm.  117;  The  Madras,  [1898]  P. 
90. 


{q)  The  Longford  (1881),  6  P.  D. 
60  ;  50  L.  J.  Adm.  28. 

(r)  The  Strathnaver  (1876),  1  App. 
Cas.  58  ;  34  L.  T.  148. 

(s)  The  Camellia  (1884),  9  P.  D. 
27;  53  L.  J.  Adm.  12:  50  L.  T. 
126;  The  Liverpool,  [1893]  P.  154; 
1  R.  601 ;  68  L.  T.  719. 

{t)  Nelson  v.  Lahl  (1879),  12  Ch.  D. 
at  p.  583  ;  Harman  v.  Clarke  (1815), 
4  Camp.  159  ;  16  R.  R.  768  ;  Moulder 
V.  General  Steam  Navigation  Co.  (1863), 
3  E.  &  P.  170. 

{u)  Reynolds  v.  Tomlinson,  [1896]  1 
Q.  B.  586  ;  65  L.  J.  Q.  B.  496  ;  74 
L.  T.  591. 


kShippino. 


751 


reasonable  time,  be  safe  physically  {v)  and  politically  (w) . 
Unless  controlled  by  custom  of  the  port,  the  cargo-owner  has 
the  choice,  where  there  are  several  places,  of  saying  at  which 
particular  place  in  the  port  the  cargo  shall  be  discharged  {x) . 

Where  it  is  the  cargo-owner's  duty  to  name  the  wharf  for  Refusal  to 
delivery,  and  he  refuses  to  do  so,  the  shipowner  can  recover  ^^^^  ^^^^^ 
fi'om  him  the  amount  of  freight  that  he  would  have  received 
if  the  cargo  had  been  duly  delivered,  notwithstanding  that 
the  ship  and  freight  may  have  been  arrested  under  process  of 
Court  (!/). 

Provided  he  has  no  notice  or  knowledge  of  adverse  claims.  Delivery  of 
the  shipowner  or  master  may  deliver  the  goods  to  the  person 
who  first  lawfully  presents  to  him  the  bill  of  lading,  although 
it  may  only  be  one  of  a  set  (z). 


Freight  is  earned  by  the  carriage  and  arrival  of  the  goods  FREiaHx : 
at  the  destined  port,  in  a  merchantable  condition,  ready  to  be 
delivered  to  the  merchant.  The  true  test  of  the  right  to 
freight  is  the  question  whether  the  service  in  respect  of  which 
the  freight  was  contracted  to  be  paid  has  been  substantially 
performed  (a). 

If  the  shipowner  fails  to  carry  the  goods  to  the  destined 
port  the  freight  is  not  earned  (b) . 

Where  cash  is  payable  in  advance  for  insurance  or  other  Advance 
ship's  disbm^sements,  it  will  be  treated  as  advance  freight  ^^^^o^*- 
which  cannot  be  recovered  back  if  the  ship  be  lost  {c) ;  unless 


(v)  Parkerv.  Winlow  (1857),  27  L.  J. 
Q.  B.  49 ;  4  Jur.  N.  S.  64  ;  7  E.  & 
B.  942. 

{w)  Ogdenv.  Graham  (1861),  1  B.  & 
S.  773  ;  31  L.  J.  Q.  B.  26,  29  ;  8  Jur. 
N.  S.  613;  5  L.  T.  396;  10  W.  R. 
77  ;  The  Teutonia  (1872),  L.  R.  4 
P.  C.  171  ;  8  Moo.  P.  C.  N.  S.  411  ; 
41  L.  J.  Adm.  57  ;  26  L.  T.  48  :  20 
W.  R.  421. 

[x)  The  Felix  (1868),  L.  R.  2  A.  & 
E.  273  ;  37  L.  J.  Adm.  48  ;  18  L.  T. 
587;  17  W.  R.  102.  But  see  The 
Norivay  (1865),  12  L.  T.  57,  61  ;  13 
L.  T.  50  ;  13  W.  R.  1085. 

(y)  Stewart  v.  Rogerson  (1871),  L.  R. 
6  C.  P.  424. 

(z)  Glyn,  Mills  ^  Co.  v.  East  ^ 


West  India  Bock  Co.  (1882),  7  App. 
Cas.  591  ;  52  L.  J.  Q.  B.  146  ;  47 
L.  T.  309  ;  31  W.  R.  206. 

{n)  Asfar  v.  Blundcll,  [1896]  1 
Q.  B.  123  ;  65  L.  J.  Q.  B.  138  ;  73 
L.  T.  648 ;  1  Com.  Cas.  185  ;  Dakin 
V.  Oxley  (1864),  15  C.  B.  N.  S.  646, 
664  ;  33  L.  J.  C.  P.  115,  119 ;  10 
L.  T.  268  ;  12  W.  R.  557  ;  10  Jur. 
N.  S.  655. 

{b)  As  to  back  freight,  see  Cargo 
ex  Argos  (1873),  L.  R.  5  P.  C.  134  ; 
42  L.  J.  Adm.  49 ;  28  L.  T.  745  ; 
21  W.  R.  707. 

{c)  Hicks  V.  Shield  &B. 
633  ;  26  L.  J.  Q.  B.  205  ;  3  Jur. 
N.  S.  715  ;  BTjrne  v.  Schiller  (1871), 
L.  R.  7  Ex.  319  ;  40  L.  J.  Ex.  177  : 
25  L.  T.  211 ;  19  W.  R.  1114. 
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Advance 
freight  when 
cargo  lost. 


it  appears  from  the  written  instruments  that  it  was  advanced 
by  way  of  loan,  in  which  case  it  will  be  repayable  (^^). 
Advance  freight  payable  '■^  if  required  cannot  be  obtained  if 
the  ship  is  wrecked  before  request  is  made  for  payment  (e) ; 
nor,  where  the  freight  is  payable,  say  three  days  after  sailing, 
can  it  be  recovered  on  so  much  of  the  cargo  as  is  burnt  before 
sailing  (/). 

Where  advance  freight  is  to  be  paid  on  signing  bills  of 
lading,  and  the  shipper  wrongfully  refuses  to  present  the 
same  for  signature,  and  the  cargo  is  lost  before  they  are 
signed,  the  shipowner  can  recover  damages  equal  to  the 
amount  of  the  advance  freight  {g). 

When,  say  half  the  freight  on  the  cargo  despatched  is  paid 
in  advance,  and  part  of  the  cargo  is  lost  on  the  voyage,  the 
sum  paid  is  not  distributable  over  the  whole  cargo  despatched, 
but  is  to  be  set  off  against  the  freight  payable  in  respect  of 
the  quantity  actually  delivered  at  the  port  of  discharge  {h). 


Full 
Feeight 


"Lump 
freight." 


Full  freight  is  earned  and  payable  when  the  shipowner 
delivers  the  goods  in  a  merchantable  condition  at  the  destined 
port  (?) ;  or  is  ready  to  deliver  them,  but  the  cargo-owner 
makes  default  in  taking  delivery  within  a  reasonable  time  (A), 
or  refuses  to  name  a  safe  port  (/). 

Where  there  is  a  stipulation  for  "  lump  freight "  of  a 
specified  amount,  that  amount  is  payable  in  full,  although  no 
goods  are  shipped,  or  though  the  goods  which  are  shipped  are 
only  delivered  in  part,  owing  to  loss  through  perils  f)f  the 
sea  {m) ,  or  though  a  smaller  quantity  is  ship]3ed  than  is  stated 


[d]  Great  Indian  Peninsular  Hail. 
Co.  V.  Turnbull  (1885),  53  L.  T. 
325. 

{e)  Smithy.  Fyman,  [1891]  1  Q.  B. 
742  ;  60  L.  J.  Q.  B.  621  ;  64  L.  T. 
436;  39  W.  R.  466.  See  Oriental 
S.S.  Co.  V.  Tylor,  [1893]  2  Q.  B. 
518  ;  63  L.  J.  Q.  B.  128  ;  4  R.  554  ; 
69  L.  T.  577  ;  42  W.  R.  89. 

(/■)  Weir  V.  Girvin,  [1900]  1 
Q.  *B.  45  ;  69  L.  J.  Q.  B.  168  ;  81 
L.  T.  687;  48  W.  R.  179;  5  Com. 
Cas.  40. 

{g)  Oriental  S.S.  Co.  v.  Ti/lor, 
above. 

(h)  Allison  V.  Bristol  Marine  Insce. 


Co.  (1876),  1  App.  Cas.  209  ;  34  L.  T. 
809  ;  24  W.  R.  1039. 

(j)  Asfar  V.  Blundell,  [1896]  1 
Q.  B.  123  ;  65  L.  J.  Q.  B.  138  ;  73 
L.  T.  648  ;  44  W.  R.  130  ;  15  R. 
481. 

{k)  Cargo  ex  Argos,  Gaudet  v. 
Broivn  (1872),  L.  R.  5  P.  C.  134  ; 
28  L.  T.  745  ;  21  W.  R.  707. 

[l]  The  Teatonia  (1872),  L.  R.  4 
P.  C.  171  ;  8  Moo.  P.  C.  N.  S.  411  ; 
41  L.  J.  Adm.  57  ;  26  L.  T.  48 ;  20 
W.  R.  42 1 ;  Stewart  v.  Rogerson  (1871), 
L.  R.  6  C.  P.  424. 

{m)  Robinson  v.  Knights  (1873), 
L.  R.  8  C.  P.  465  ;  42  L.  J.  C.  P. 
211  :  28  L.  T.  820  ;  21  W.  R.  683. 
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in  the  bill  of  lading :  provided,  however,  that  all  that  was 
shipped  is  delivered  {n) .  If  there  is  no  engagement  to  pay 
on  the  quantity  as  stated  in  the  bill  of  lading,  either  party 
may  show  that  the  quantities  appearing  therein  are  not 
coiTect  (o) . 

The  cargo-owner  cannot  escape  from  payment  of  full  freight 
by  abandoning  to  the  shipowner,  or  declining  to  accept,  goods 
which  arrive  in  a  damaged  condition.  The  cargo-owner  can 
sue  for  damages,  unless  debarred  by  the  excepted  perils  (p). 

If  a  ship  be  chartered  to  load  a  full  cargo,  but  the  ship-  Short 
owner  loads  and  carries  less  than  a  full  cargo,  or  only  delivers 
part  of  a  full  cargo  which  he  may  have  loaded  (q),  he  will 
only  be  entitled  to  freight  2)ro  rata  on  the  actual  quantity 
delivered,  unless  there  is  an  agreement  to  pay  lump  freight  (r) . 
The  freighter  is  entitled  to  damages  for  short  delivery,  not 
exclusively  caused  by  excepted  perils;  and  even  where 
attributable  to  an  excepted  peril,  if  the  contract  provides  that 
the  freight  shall  be  "  less  cost  of  coals  or  coke  delivered  short 
of  bill  of  lading  quantity  "  (s). 

If  goods  are  delivered  and  accepted  short  of  the  place  of  Delivery  short 
destination,  the  shipowner  is  only  entitled  to  jiro  rata  freight,  destination, 
if  there  be  a  clear  agreement  to  that  effect  with  the  freighter 
or  consignee  {t).  Such  an  agreement  exists,  or  will  be  in- 
ferred, where  the  consignees  voluntarily  accept  delivery  at  an 
intermediate  port  [n)  ;  or  take  no  steps  to  release  the  cargo 
when  it  has  been  arrested,  and  allow  it  to  be  sold  (v) .  But 
an  agreement  to  pay  freight  pro  rata  will  not  be  inferred 

(w)  Blonchet  v.  FoirelVs  Llantwit  28  W.  R.  508. 

Colliery  Co.  (1874),  L.  R.  9  Ex.  74;  (r)  Per  Willes,  J.,  in  Bakin  v. 

43  L.  J.  Ex.  60;  30  L.  T.  28;  22  OxUij  (1864),  15  C.  B.  N.  S.  646, 

W.  R.  490.  C64  ;  33  L.  J.  C.  P.  115,  119. 

(o)  Brown  v.  Fowell  Buffryn  Coal  (s)  Garston  Co.  v.  Hickie  (1886), 

Co.  (1874),  L.  R.  10  C.  P.  562 ;  44  18  Q.  B.  D.  17  ;  56  L.  J.  Q.  B.  38  ; 

L.  J.  C.  P.  289  ;  32  L.  T.  621  ;  23  55  L.  T.  879  ;  35  W.  R.  33.  And 

W.   R.    549  ;  McLean    v.    Fleming  see  The  Barcore,  [1896]  P.  294  ;  75 

(1872),  2  H.  L.  Sc.  128  ;  25  L.  T.  L.  T.  168. 

317.     And  see  Benyon  v.  Kenneth  (t)  Dakin  v.  Oxley  (1864),  above  ; 

(1881),  8  Sess.  Cas.  (4th),  594.  Metcalfe  v.  Britannia  Fronivorks  Co. 

[p)  Dakin     Oxley                G.B.  (1877),  2  Q.  B.  D.  423;  46  L.  J. 

N.  S.  646  ;  33  L.  J.  C.  P.  115  ;  10  Q.  B.  443  ;  36  L.  T.  451  ;  25  W.  R. 

Jur.  N.  S.  655;  10  L.  T.  268;  12  720. 

W.  R.  557.  («)  Christie Y.  Roiv  (1808),  1  Taunt. 

{q)  Ritchie  v.  Atkinson  (1808),  10  300;  9  R.  R.  776. 

East,  295  ;  10  R.  R.  307  ;  Spaight  v.  (v)  The  Soblomsten  (1866),  L.  R.  1 

Farnworth  (1880),  5  Q.  B.  D.  115;  A.  &Ecc.  293;  36  L.  J.  Adm.  5 ;  15 

49  L.  J.  Q.  B.  346  ;  42  L.  T.  296  ;  L.  T.  393  ;  15  W.  R.  591. 
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"When 
payable. 


Shipper,  how 
freed  from 
liability  for 
freight. 


Lien. 


from  tlie  mere  receiving  the  goods  at  a  port  short  of  the 
intended  destination  {i-)  ;  nor  if  the  goods  are  sold  by  consent, 
without  prejudice  to  mutual  rights  and  liabilities  (w)  ;  nor 
where  the  cargo-owner  has  not  acquiesced  in  a  justifiable 
sale  (iv),  nor  where  the  consignee  receives  the  goods  after  the 
shipowner  has  abandoned  the  ship  or  cargo,  or  delays  tran- 
shipment or  repairs  beyond  a  reasonable  time  {i/). 

The  freight  payable  is  that  which  is  stated  in  the  bill  of 
lading  ;  and,  even  though  this  be  nominal,  it  will  hold  good  in 
favour  of  the  assignees  of  the  bill  of  lading  (s) .  If  no  sum 
is  stated  in  the  bill  of  lading,  freight  is  calculated  at  the 
ordinary  rate  ruling  at  the  time  when  shipment  was  made 
at  the  port  of  loading  {a) .  In  the  absence  of  agreement  to 
the  contrary,  the  custom  of  that  port  also  determines  the 
mode  of  weighing  and  measuring  {h). 

Unless  otherwise  stipulated,  freight  is  payable  on  the  right 
delivery  of  the  cargo,  and  cannot  be  demanded  if  the  ship- 
owner is  not  able  to  deliver  in  merchantable  condition  (c) . 

The  shipper  will  be  freed  from  the  implied  liability  cast  on 
him  to  pay  freight  if  there  be  express  stipulation  in  the  bill  of 
lading  to  that  effect,  or  if  the  master  delivers  the  goods  after 
seeing  an  indorsement  on  the  bill  of  lading  directing  that 
recourse  is  not  to  be  had  to  the  shippers  for  the  freight  (d) . 

Lien  for  ^'  demm-rage "  does  not  extend  to  damage  for 
improper  detention  at  the  port  of  loading  {e) .  Where  lien 
exists,  and  provided  the  coals  are  capable  of  being  carried  to 
their  destination,  the  shipowner  can  insist  on  their  being 
re-shipped  so  as  to  earn  the  freight  (/). 


{v)  The  Soblomsfen  (1866),  L.  R.  1 
A.  &  E.  293. 

{w)  Liddard  v.  Lopes  (1809),  10 
East,  526. 

{x)  Hopper  v.  Burness  (1876),  1 
C.  P.  D.  137  ;  45  L.  J.  C.  P.  377; 
34  L.  T.  528  ;  24  W.  R.  612. 

(y)  See  TlieLeptir  (1885),  52  L.  T. 
768. 

fz)  Keith  V.  Bim-oics  (1877),  2 
App.  Cas.  636  ;  46  L.  J.  C.  P.  801  ; 
37  L.  T.  291  ;  25  W.  R.  831. 

{a)  Gumm  v.  Tyrie  (1865),  34  L,  J. 
Q.  B.  124  ;  6  B.  &  S.  299. 

{b)  Fust  V.  Bowie  (1865),  5  B.  &  S. 
20  ;  34  L.  J.  Q.  B.  127  ;  13  W.  R. 
459  ;  The  Skandinav  (1882),  61  L.  J. 
Adm.  93. 


{c)  Biithie  V.  miton  (1868),  L.  R. 
4  C.  P.  138  ;  38  L.  J.  0.  P.  93  ;  19 
L.  T.  285  ;  17  W.  R.  55. 

{d)  lewis  V.  JirXee  (1868),  L.  R. 
4  Ex.  58  ;  38  L.  J.  Ex.  62  ;  19  L.  T. 
522  ;  17  W.  R.  325. 

{e)  Clink  V.  Radford,  [1891]  1 
Q.  B.  625  ;  60  L.  J.  Q.  B.  388  ;  64 
L.  T.  491  ;  39  W.  R.  355  ;  Bunhp 
V.  Balfour,  [1892]  1  Q.  B.  507;  61 
L.  J.  Q.  B.  354  ;  66  L.  T.  455  ;  40 
W.  R.  371. 

(/)  The  Blenheim  (1885),  L.  R. 
10  P.  D.  167  ;  54  L.  J.  Adm.  81 ;  53 
L.  T.  916  ;  34  W.  R.  154.  See  The 
Savona,  [1900]  P.  252 ;  69  L.  J.  P. 
95. 


Shipping. 


755 


Unless  there  he  express  stipulation  {g) ,  or  an  obligation  ^^^^ 
infen-ed  from  usage  between  the  parties,  the  shipowner  is  not 
entitled  to  any  lien  for  "  dead  freight,"  or  compensation  for 
deficiency  of  cargo  [h) . 


Charter-parties  usually  fix  the  sum  to  be  paid  daily  for  Demubrage: 
demurrage  or  detention  of  the  ship  beyond  the  "  lay-days  " 
allowed  for  loading  or  unloading. 

The  lay-days  commence  when  the  vessel  arrives  at  the  ''Lay-days," 
place  agreed  uj)on  for  loading  or  unloading,  and  is  there  puted. 
berthed  ready  to  load  (?).  They  run  consecutively,  except  so 
far  as  qualified  by  the  custom  of  the  port  (y),  or  by  express 
agreement  for  "  working  days  "  (which  exclude  Sundays  and 
holidays)  (/v),  or  ''per  working  day  of  twenty-four  hours" 
(meaning  each  twenty-four  hours  in  which  work  is  done, 
although  running  into  several  days)  (/),  or  "  weather  working 
days "  (meaning  days  on  which  the  weather  substantially 
permits  work  to  be  done)  {in),  or  "colliery  working  days" 
(meaning  days  on  which  the  colliery  ordinarily  works  in 
ordinary  normal  circumstances,  exclusive  of  Sundays,  holidays, 
and  fixed  play-clays,  but  not  days  when  work  is  not  done  by 
reason  of  a  strike  («)•  In  computing  demurrage,  part  of  a 
day  is  counted  as  a  whole  day  (o).  In  the  absence  of  agree- 
ment, the  time  occupied  in  loading  is  not  to  be  lumped  with 
the  time  for  discharging,  so  tliat  by  extra  dispatch  in  one, 
demurrage  incurred  for  delay  in  the  other,  can  be  worked 

1.  When  a  particular  wharf  is  named  as  the  place  of  Commence- 
loading  or  discharging,  the  lay-days  will  not  begin  to  run  ^^ys! 
until  the  ship  is  ready  alongside  that  wharf. 


{q)  McLean  v.  Fleming  (1871),  L.  R. 
2H.  L.  (Sc.)  128;  25  L.  T.  317. 

(A)  Fhxlllps  V.  Rodie  (1812),  15 
East,  547. 

(i)  TharsisCo.Y.  Morel,  [1891]  2 
Q.  B.  647  ;  61  L.  J.  Q.  B.  11. 

[j)  Nielsen  v.  Wait  (1885),  16 
Q.  B.  D.  67  ;  55  L.  J.  Q.  B.  87  ;  54 
L.  T.  344  ;  34  W.  R.  33. 

{k)  Niemann  v.  Moss  (1860),  29 
L.  J.  Q.  B.  206. 

{I)  Forest,  or  Rhymney  S.S.  Co.  v. 
Iberian  Ore  Co.  (1898)  (H.  L.),  81 

3 


L.  T.  563  ;  5  Com.  Cas.  83. 

{m)  Branckclow  S.S.  Co.  ^ .  Lamport, 
[1897]  1  Q.  B.  570  ;  66  L.  J.  Q.  B. 
382  ;  81  L.  T.  6. 

(;?)  Saxon  S.S.  Co.  v.  Union  S.S. 
Co.  (1000)  (H.  L.),  69  L.  J.  Q.  B. 
907  ;  83  L.  T.  106  ;  5  Com.  Cas. 
381. 

(o)  The  Ifafy,  [1895]  P.  56;  64 
L.  J.  Adm.  49  ;  11  R.  683  ;  71  L.  T. 
709  ;  43  W.  R.  290. 

{p)  Avon  S.S.  Co.  V.  Lrask  (1890), 
18  Se8a.  Cas.  (4th)  280. 

2 
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2.  When  a  particular  dock  is  named,  tlie  lay-days  will 
begin  as  soon  as  the  ship  is  ready,  and  at  the  freighter's 
disposal,  inside  the  dock,  though  not  alongside  the  quay, 
even  though  the  work  can  only  take  place  at  the  quay. 

3.  When  the  j)lace  named  is  a  port  or  other  wide  district, 
the  lay-days  begin  when  the  ship  is  ready,  and  at  the 
freighter's  disposal,  within  the  named  place ;  though  she 
may  not  be  in  a  position  to  take  in  or  discharge  cargo,  and 
though  she  may  not  be  at  the  wharf,  dock,  or  other  part  of 
the  place  to  which  the  charterer  may  have  properly  required 
her  to  go. 

4.  If,  however,  in  case  (3)  the  contract  expressly  entitles 
the  charterer  to  order  the  ship  to  a  particular  wharf  or  dock, 
the  wharf  or  dock  so  ordered  becomes  the  place  of  loading 
or  discharge  as  though  it  had  been  originally  named  in  the 
contract. 

5.  If  in  any  case  the  ship  is  prevented  from  going  to  the 
wharf,  dock,  or  other  agreed  place  for  loading  or  discharging, 
by  obstacles  caused  by  the  freighter,  or  in  consequence  of 
other  engagements  which  he  may  have  entered  into,  then  the 
lay-days  will  begin  as  soon  as  the  ship  is  ready,  and  could, 
but  for  such  obstacles,  go  to  that  place  to  load  or  discharge. 

6.  But  in  each  case,  so  far  as  relates  to  loading,  the  lay- 
days do  not  begin  until  the  charterer  has  had  notice  of  the 
ship's  readiness  to  load  (q). 

Where  demurrage  commences  to  run  owing  to  the  default 
of  the  charterers  in  providing  a  quay  berth,  it  continues  until 
the  completion  of  the  loading  or  unloading,  if  there  be  no 
default  on  the  part  of  the  shipowner ;  and  such  default  will 
not  be  attributable  to  him  if,  without  fault  on  her  part,  the 
ship  is  run  into  while  lying  at  anchor  waiting  for  a  quay 
berth  (r). 


(q)  Carver's  Carriage  by  Sea, 
3rd  edit.  p.  719,  citing-  Davies  v. 
McVeagh  (1879),  4  Ex.  D.  265;  48 
L.  J.  Ex.  686;  41  L.  T.  308;  28 
W.  R.  143  ;  Murphy  v.  Coffin  (1886), 
12  Q.  B.  D.  87 ;  32  W.  R.  616  ; 
Pijnmn  and  JDreyfun,  re,  (1889),  24 
Q.  B.  D.  152;  59  L.  J.  Q.  B.  13; 
61  L.  T.  724  ;  38  W.  R.  447 ;  The 
Carisbrook  (1890),  15  P.  D.  98  ;  59 


L.  J.  Adm.  37 ;  62  L.  T.  843  ;  38 
W.  R.  543;  Tharsis  Sulphur  Co.  v. 
Ilorel,  [1891]  2  Q.  B.  647  ;  61  L.  J. 
Q.  B.  11  ;  65  L.  T.  659  ;  40  W.  R. 
58. 

(r)  Tyne  ^-  Bhjth  Shipping  Co.  v. 
Leech,  [1900]  2  Q.  B.  12;  69  L.  J. 
Q.  B.  353  ;  48  W.  R.  590  ;  5  Com. 
Cas.  155. 
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Where  there  is  express  agreement  that  strikes  shall  be 
allowed  for,  they  must  be  an  actually  disturbing  cause  pre- 
venting the  loading  or  unloading  j  general  disturbance  and 
cessation  of  work  in  the  district  is  not  enough  (s) . 

Where  the  charterer  is  to  load  or  unload  tcithin  a  specified  When  to  load 
time,  he  will,  in  the  absence  of  express  agreement  otherwise,  witMn^speci- 
be   liable   for   demurrage,   whether    attributable   to    bad  fiedtime. 
weather  {t) ,  ice,  or  frost  (?/) ,  or  from  intervention  by  armed 
force  or  the  authorities  {v)  ;  or  short  supply  from  the  col- 
liery {iv) ;  the  crowded  state  of  the  docks  {x)  ;  strikes  of  men 
for  whom  the  shipowner  is  not  responsible  (y) ;  or  whatever 
other  impediment.    But  the  freighter  is  not  chargeable  with 
the  delay  if  it  arises  from  the  default  of  the  shipowner  or 
those  for  whom  he  is  accountable  (s). 

Where  the  contract  is  silent  as  to  the  time  within  which  When  no  time 
the  charterer  or  consignee  is  to  load  or  unload,  he  must  do 
so  within  a  reasonable  time  and  with  reasonable  continuous 
diligence  («).  "  A  reasonable  time  "  depends  on  the  circum- 
stances which  actually  exist  at  the  time  of  loading  or 
unloading,  assuming  that  such  circumstances,  in  so  far  as 
they  involve  delay,  have  not  been  caused  or  contributed  to 
by  the  charterer  or  consignee  [h).  Hence  he  is  not  liable 
where  the  delay  is  caused  by  a  strike  amongst  the  dock 
labourers,  and  he  cannot  obtain  the  necessary  labour  in  any 
other  way  (^)  ;  nor  where  the  delay  is  occasioned  by  natural 
and  physical  causes  beyond  his  control,  such  as  an  insufficient 
depth  of  water  in  the  dock  [c]  ;  nor  where  a  foreign  Power 
refuses  permission  to  load  or  unload  {d). 

(s)  The  Village  Belle  30L.T.         (z)  See  Petersen  v.  Dunn  (1896),  43 

232.  W.  R.  349 ;  1  Cora.  Cas.  8 ;  Aktieselkab 

[t)  ThiisY.  Byers  (1876),  1  Q.B.D.  miios  v.  JEkman,  [1897]  2  Q.  B.  83  ; 

244  ;  45  L.  J.  Q.  B.  511  ;  34  L.  T.  66  L.  J.  Q.  B.  538 ;  76  L.  T.  537. 
526  ;  24  W.  R.  611.  (a)  Postlethwaite  v .  Freeland  (1880) , 

(u)  Barrett  v.    Button   (1815),  4  5  App.  Cas.  599  ;  49  L.  J.  Ex.  630  ; 

Camp.  333  ;  16  R.  R.  798.  42  L.  T.  845  ;  28  W.  R.  833 ;  Sick 

/  \  -p    1.^  ^     TT  ^         /iQi^\    Q      V.  Raymond,  [1893]  A.  C.  22;  62 
{^)  Barker  v.   Eodyson   (1814),  3     ^  ^  .  gJ  L_ 

^'^^•^^i'  W.  R.  384  ;  1  R.  125  ;  Aberdeen,  &c. 

{w)  Elliot  V.  Lord  (1883),  52  L.  J.  Co.  v.  Mackcn  (1899),  2  I.  R.  1. 

P.  C.  23  ;  48  L.  T.  542.  (j)  j^i^k  v.  Raymond,  above. 

{x)  Randall  v.   Lynch   (1810),   2  \c)  Carlton  S.S.  Co.  v.  Castle  Mail 

Camp.  352.  Packets  Co.,  [1898]  A.  C.  486  ;  67 

(y)  Adams  v.  Royal  Mail  Steam  Co.  L.  J.  Q.  B.  795  ;  78  L.  T.  661  ;  47 

(1858),  5  C.  B.  N.  S.  492 ;  JBudyett  v.  W.  R.  65. 

Binnington,  [1891]  1  Q.  B.  35;  60  {d)  Cunningham  \.  Dunn  (1878),  3 

L.  J.  Q.  B.  1  ;  39  W.  R.  131.  C.  P.  D.  443  ;  48  L.  J.  C,  P.  62. 
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Severing  and  Tkading. 


"Y^aldes-  Where  uo  time  is  specified  for  loading  or  unloading,  but 
the  shipper  is  to  load  or  unload  with  "  all  despatch,"  or  the 
"  usual  despatch,"  or  "  as  customary,"  or  the  like,  the  cargo- 
owner  is  bound  to  use  all  reasonable  diligence,  in  the  existing 
circumstances,  to  get  the  cargo  loaded  or  unloaded  within  a 
reasonable  time ;  but  if  he  does  that  he  is  not  answerable  for 
delay  arising  from  causes  not  attributable  to  himself.  Thus, 
he  is  not  liable  where  the  delay  is  owing  to  the  dock  com- 
pany, which  have  control  of  loading  or  unloading  at  the 
particular  port,  not  having  sufficient  lighters  (e) ;  or  to  their 
labourers  being  on  strike  (/) ;  or  where  the  railway  company 
into  whose  trucks  it  is  customary  to  discharge  do  not  provide 
sufficient  trucks,  it  not  being  allowable  to  land  the  coal  on 
the  quay  ( g) ;  or  where  the  necessary  consent  of  the  Govern- 
ment or  dock  authorities  cannot  be  sooner  obtained  (//)  ;  or 
where  the  authorities  prohibit  the  unloading  (i) .  But  frost 
will  not  excuse  if  there  is  another  means  of  getting  the  cargo 
to  the  ship,  as  by  railway  instead  of  canal  (J) ;  nor  will  the 
state  of  the  docks  excuse,  if  the  charterer,  by  his  own  conduct, 
(as  by  having  too  many  ships  there)  has  contributed  to  the 
delay  {k) . 

turn  f?^^^^  Unless  otherwise  explained  by  evidence,  to  load  "in  regular 
turn  "  (/),  or  to  deliver  "  in  turn  "  means  in  the  order  of 
readiness  after  the  ship  has  got  into  the  dock  at  the  place 
for  loading  {n)  or  unloading.  The  charterer  is  in  default 
if,  by  not  having  his  cargo  in  readiness,  he  prevents  the  ship 

(e)  Postlethivaite  Y.  Freeland  (1880) ,  39  L.  J.  Q.  B.  188;  23  L.  T.  165; 

5  App.  Cas.  599 ;  49  L.  J.  Ex.  630 ;  18  W.  R.  1169. 

42  L.  T.  845  ;  28  W.  R.  833  ;  Seid  v.         (J)  Kearon  v.  Fearson  (1861),  7  H. 

Ze^  (1901),  17  T.  L.  R.  771.  &  N.  386;   31  L.  J.  Ex.  1;  10 


(/)  Castlegate  S.S.  Co.  v.  Bempsey, 


W.  R.  12. 


[1892]  1  Q.  B.  854 ;  61  L.  J.  Q.  B.         {k)  Ashcroft  v.  Croiv  Orchard  Col- 

620 ;  66  L.  T.  742  ;  40  W.  R.  533.  Uery  Co.  (1874),  L.  R.  9  Q.  B.  540  ; 

(g)  Wyllie  v.  Harrison  (1885),  13  43  L.  J.  Q.  B.  194;  31  L.  T.  266; 

Sess.  Cas.  (4th)  92.     Cf.  Kruse  v.  22  W.  R.  825. 

Drynan  (1891),  18  Sess.  Cas.  (4th)         (/)  King  v.  ITinde  (1883),  L.  R.  Ir. 

1110;  Granite  City  S.S.  Co.  v.  Ire-  12  C.  L.  113;  Hudson  v.  Clementson 

land  (1891),  19  Sess.  Cas.  (4th)  124  ;  (1856),  25  L.  J.  C.  P.  234  ;  18  C.  B. 

Lyle  Shipping  Co.  v.  Cardiff  Corp.,  213. 

[1900]  2  Q.  B.  638  ;  69  L.  J.  Q.  B.  Robertson  v.  Jaclcson  (1845),  2 

889  ;  83  L.  T.  329.  c.  b!  412  ;  15  L.  J.  C.  P.  28  ;  10 

{h)  Goodv.  Isaacs,  [1892]  2  Q.  B.  Jur.  98  ;  Laicson  v.  Burness  (1862),  1 

555  ;  61  L.  J.  Q.  B.  649 ;  67  L.  T.  H.  &  C.  396 ;  10  W.  R.  733. 
450;  40W.  R.  629.  Shadforth   v.  Cory  (1863),  32 

(0  Ford  V.  Cotesworth  (1870),  10  L.  J.  Q.  B.  379;  8  L.  T.  736;  11 

B.  &  S.  991 ;  L.  R.  5  Q.  B.  544,  549 ;  W.  R.  918. 
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from  getting  a  berth  in  the  usual  or  agreed  course  (o) ;  but 
lie  is  not  bound  to  have  the  cargo  constantly  ready  so  as  to 
enable  the  ship  to  get  a  berth,  out  of  her  expected  turn,  on 
the  bare  chance  of  an  opportunity  arising  (7;).  Unless  other- 
wise stipulated,  "  berthed  in  turn "  means  at  any  of  the 
loading  wharves  in  the  port,  not  one  particular  berth  (q) . 

Where  the  ship  is  to  take  her  turn  with  other  steamers  and  ^' 
receive  "  prompt  despatch  "  in  loading,  although  she  may  be 
loaded  in  turn,  yet  if  there  is  an  insufficient  supply  of  coal 
the  shipper  will  be  liable  for  delay  thereby  caused  (r). 

If  a  charter-party  provides  that  the  ship  is  to  proceed  to  a  Colliery 
specified  loading-place,  and  there  receive  a  cargo  of  coal  as 
per  colliery  guarantee  "  in  a  specified  number  of  "  colliery 
working  days,"  the  colliery  guarantee  will  govern  the 
obligations  as  between  shipowner  and  charterer,  and  the 
specified  lay-days  will  commence  to  run  from  the  day  after 
that  on  which  notice  is  given  that  the  ship  is  ready  in  dock 
to  receive  the  cargo,  and  not  from  the  date  of  arrival  at  the 
customary  loading-place  (s) . 

Where  the  charterers  have  an  option  as  to  the  colliery  from 
which  they  can  buy  coals,  they  will  not  be  liable  for  detention 
of  the  ship  if  they  hand  to  the  shipowner  the  guarantee  of  a 
colliery  which  is  subject  to  the  usual  exception  as  to  strikes, 
even  though  such  colliery  may  at  the  time  be  on  strike,  or 
though  coal  may  be  procurable  at  a  higher  price  from  other 
collieries  which  are  not  on  strike  (^).  ''Usual  colliery  gua- 
rantee "  means  the  usual  colliery  guarantee  in  use  at  the  port 
where  the  contract  is  to  be  performed  (u) . 


(0)  Zilly  V.  Stevenson  (1895),  22 
Sees.  Cas.  (4th)  278. 

{p)  Little  V.  Stevenson,  [1896]  A.  C. 
108,  119 ;  65  L.  J.  P.  C.  69 ;  74  L.  T. 
629. 

{q)  Stephens  v.  3Iacleod  (1891),  19 
Sess.  Cas.  (4th)  38. 

(r)  Elliot  V.  Lord  (1883),  52  L.  J. 
P.  C.  23 ;  48  L.  T.  542. 

[s)  3Ionsen  v.  Macfarlane,  [1895] 
2  Q.  B.  662;  65  L.  j.  Q.  B.  57;  73 


L.  T.  548.    See  also  Weir  v.  Firie 

(1898)  ,  3  Com.  Cas.  263,  271  ;  Clink 
V.  mckie  (1)  (1898),  3  Com.  Cas. 
275. 

(0  BobellY.  Green,  [1900]  1  Q.  B. 
526  ;  69  L.  J.  Q.  B.  454  ;  82  L.  T. 
314  ;  5  Com.  Cas.  161. 

(?<)  Shamrock  S.S.  Co.  v.  Storey 

(1899)  ,  81  L.  T.  413;  5  Com.  Cas. 
21. 
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Abandonment  by  joint  holder  of  lease,  83. 

mine-worker,  370. 
mortgagee,  76. 
partner,  94. 
fencing  on,  510,  511,  559. 
notice  to  inspector,  510,  559. 
of  artificial  adit,  451. 
building  contract,  374. 
cargo  to  shipowner,  753. 
coalmine,  510 — 513. 
distress,  289. 

minerals,  when  not  presumed,  249. 

mining  works  (water),  448. 

notice  for  working  under  railway,  &c.,  422. 

one  roadway  for  another,  460. 

open  mine,  25. 

ownership,  122. 

purchase,  240. 

right  of  way,  469. 

ship  or  cargo,  754. 

tin-bounds,  207. 

underground  roadways,  319. 

water  discharging,  447. 

workings,  308. 
plan  to  be  sent  on,  511,  560. 
repudiation  on,  of  contract,  672,  673. 
ventilation  until,  522,  523. 
water  left  in  seam  on,  319. 

Abatement  of  airways,  472. 

nuisance,  486,  487. 
perforated  barrier,  471. 
purchase-money,  229. 
rates  in  urban  district,  592. 
rent,  269. 

water  discharge,  448,  449. 
"About,"  how  construed,  670. 
Abroad,  income  tax  on  mines  situate,  626. 


Absence,  fines  for,  645. 
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Absolute  contract  for  sale  of  goods,  656,  660,  663. 

to  complete  buildiDg,  373. 
covenant,  279,  297,  312. 

by  lessor,  where  lessee  has  expended  money,  361. 

minimum  rent,  309. 

rent,  279. 

to  sink  pit,  306. 

work  mines,  305,  309,  310. 
owner,  powers  of,  19. 

right  of,  in  regard  to  excepted  mines,  120. 
trespass  upon  minerals  of,  475 — 484. 
voidable  lease  by,  at  entire  rent,  276. 
working  by,  19. 

Abstract  of  Coal  Mines  Ecgulation  Act,  539. 
title  to  mining  shares,  108. 

Acceptance  of  agency,  051. 

damages  for  non-acceptance,  679. 
defective  work,  372. 

goods  sold,  658,  660,  664,  668,  670,  674,  679,  713. 

proposal,  212 — 215. 

refusal  of,  by  consignee,  713. 

rent,  confirmation  of  invalid  lease,  283. 

forfeiture  waived  by,  335,  336. 
title,  effect  of  possession  on,  229,  259. 

Accident  and  strike  clause,  313. 

before  execution  of  lease,  279. 

cesser  of  rent  in  case  of,  309. 

coal  mine,  509. 

deliveries  suspended  by,  672. 

escape  of  water,  445. 

fine  paid  to  relatives,  544. 

Government  inquiry,  516 — 518. 

inquest  on  death  caused  by,  520 — 522. 

notice  to  mines  inspector,  509,  558. 

of  navigation,  shipping  contract  excused  by,  742. 

preventing  mining  operations,  278,  283. 

report  of,  by  mines  inspector,  516. 

surrender  in  case  of  inevitable,  346. 

to  invited  person,  475. 

railways,  shipping  contract,  743. 

workmen,  475,  642. 
unavoidable,  defined,  310. 
water  in  shaft,  &c.  by,  386. 

Accommodation  works  by  railway  company,  698. 

Account  against  copyholder  working  mines,  126. 

equitable  assignees,  257,  n. 
executor,  243. 
incumbent,  173. 
lessee  of  mortgagee,  79. 

lessor  working  minerals  after  agreement,  227. 
purchaser  in  possession,  229. 
trustee  of  association,  65. 
vendor,  227,  228. 
by  co-owner,  85. 
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Account  by  co-owning  partner,  85. 

director  of  secret  profit,  110. 

mortgagee  to  mortgagor,  78. 
minerals  removed  in  sinking,  465. 

wongfully  worked,  29,  84,  125,  477,  483. 
partnership  transactions,  78,  92,  93. 
sale  set  aside,  244. 
to  commoner,  141. 

co-owner,  84. 

copyholder,  125. 
trespass,  29,  84,  125,  477,  483. 

Accounts,  forfeiture  for  not  allowing  inspection  of,  338. 
of  partnership,  inspection  of,  88. 
trade  name  in,  690. 

Accretion  to  adjoining  lands,  179,  180. 

AccrMXJLATiON"  of  income  during  suspense  of  conversion,  35. 

where  liabilities  attach  to  lease,  62. 
mud  in  dock,  749. 
trusts  for,  when  not  within  Settled  Land  Acts,  61. 

Acetylene,  when  storing  licence  required,  583. 

Acknowledgment  by  married  woman,  66,  67. 

mine  owner  of  right  of  surface  possessor,  123. 
of  right  to  rent- charge,  123. 

Acquiescence,  254—256. 

adverse  possession,  179. 

alteration  of  roadway,  466. 

breach  of  Mines  Eegulation  Acts,  491. 

by  lessor,  326,  363. 

lord  of  copyhold  manor,  126. 

mortgagor  in  mortgagee's  workings,  78. 

partner,  91. 

shareholder  in  cost-book  mine,  101. 
forfeiture,  when  waived  by,  335. 
interruption  of  water  rights,  438. 
nuisance,  486. 

prescription  is  founded  on,  439. 
subsidence,  387. 
tramway,  470. 
water  rights,  440. 
working,  31,  308. 

Acreage  rent,  272,  280—296. 

how  amount  determined,  273. 
minerals  non-existent,  310. 
minimum  rent  in  addition  to,  277. 
only  if  minerals  worked,  311. 
payment  down  of  all  the,  283,  310. 
suspending  claim  for,  288. 
working  where  no  minimum  rent,  308. 

Act  of  God,  damage  during  transit,  696. 
escape  of  water,  445. 
extraordinary  rainfall,  446. 
shipping  contract,  740. 
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Act  of  Parliament,  series  how  to  be  construed,  149,  197,  202. 

subsidence  authorized  by,  386 — 395. 
support  of  new  buildings,  395. 

Actio  personalis  mobitur  cum  persona,  30,  405,  471,  483. 

Action  against  lord  of  copyhold  manor,  125. 
by  commoner,  141. 

one  co-owner  against  another,  85. 

of  several  lessors,  321. 
canal  water  escaping,  445. 
compensation  clause  barring,  203. 
damages  once  and  for  all,  433,  445,  474. 
Sale  of  Goods  Act,  685. 
stayed  by  winding-up,  114. 
subsidence,  400,  401. 
successive  causes  of,  433,  449,  452. 
recovery  of  rent,  288. 

Ad  medium  filum  aqum,  178,  180. 

Adit,  226. 

winning  expenses,  285. 

Adjacent  mines,  what  are,  439. 

support,  384—393. 
working  to  canal,  202. 

Adjoining,  how  construed,  63,  n.,  226,  457. 

lands,  accretion  to,  179,  180. 

allowance  for  minerals  left  for  support  of,  285. 
cattle  on,  474. 

compensation  for  damage  to,  327. 

criminal  liability  of,  595. 

distress  on,  275,  288—294. 

ditch  as  boundary  of,  472. 

exemption  not  extending  to,  393. 

hedge  as  boundary  of,  472. 

inspection  via,  478. 

lateral  support  from,  409. 

minerals  under  highways,  181  tt  seq. 

mutual  covenants  between  owners  of,  328. 

obstructing  access  from  highway  to,  189. 

option  of  pre-emption,  329. 

outstroke  from,  265,  457. 

pipes  laid  in  highway  without  consent  of,  183. 

pit  on,  265. 

rights  of  owner  of,  177,  178,  184,  185. 
river,  181,  197. 

several  fishery  paramount  to,  179. 
statutory  undertaking  severing,  425. 
strips  on  highway,  186. 
subsidence  damage  to,  64. 
support  from,  384. 

implied  on  sale  of,  388. 
of  railway  from,  417. 
towing  path,  197. 
ventilation  through,  472. 
water  damage  to,  442. 
rights,  435. 
mines,  arbitration  as  to,  378. 

water  flooding,  205,  362,  443,  444. 
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Adjcstment  between  tenant  for  life  and  remainderman,  34, 

Administrators,  action  against,  471,  483,  484. 

Admiralty,  coals,  &c.  sold  to,  656,  662. 

sale  or  lease  of  lands  vested  in,  159,  160. 

Admittance  implied,  to  copyholds,  127. 

Adoption  of  expired  lease,  by  remainderman,  59. 

Advance  by  directors,  90. 

freight,  751,  752._ 
payment  of  rent  in,  286. 

Adverse  possession,  116. 

against  Crown,  177,  178,  179. 
by  Crown,  156. 
ditch  filled  up,  473. 
evidence  of,  117. 
extent  of,  230. 

of  minerals  under  allotted  lands,  155. 

wastes,  136,  143. 
surface  against  mine-owner,  123. 
tenant  at  will,  58. 
use  and  occupation  rent,  287. 

Advo"WSON,  proceeds  of  minerals  for  benefit  of,  173. 

Agent,  authority  of,  102,  206,  221. 
breach  of  rules  by,  534. 
commission  of,  654,  655. 
company  is  liable  for  acts,  &c.,  of.  111. 
co-owner,  86. 
criminal  offences  of,  593. 
director  is,  90,  109. 
disclosure  by,  92. 
false  representation  by,  252. 
foreign  mining  company,  authority  of,  90,  91. 
fraud  by,  640,  641,  654—656. 
information  used  detrimentally,  654. 
managing  director,  when  liable  as,  534,  535. 
partner  is,  of  firm,  89. 

powers,  rights  and  liabilities  of,  639,  640,  651 — 656. 

ratification  of  acts  of,  651,  652. 

receipt  of  rent  by  person  purporting  to  act  as,  123. 

remuneration  of,  654 — 656. 

revocation  of  agency,  653. 

sale  of  goods  by,  658. 

sole,  653,  654. 

special  purpose  only,  652. 

unauthorised  contract  by,  652. 

■writing,  when,  necessary  to  authorise,  216,  221. 

Agistment,  beasts  injured  by  bad  fence,  473. 

Agreement,  212 — 256. 

arbitration,  375,  378. 
ascertainment  of  subject-matter,  231. 
bankrupt  partner's  share,  97. 
buying  with  all  defects,  245. 
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Agreement,  by  one  co-owner  alone,  82,  83. 

Canal  Act  contravened  by,  197. 
circumstances  vitiating,  235—249. 
debenture  issue,  113. 

defect  in  coal  mine  remediable  notwithstanding,  516. 

essentials  of,  212—222. 

evidence  as  to  being  collateral,  231. 

conditional,  231. 
fencing  abandoned  mine,  notwithstanding,  511. 
for  deductions  for  dirt,  492 — 494. 

from  wages,  G46. 
hire-purchase  of  wagons,  703,  704. 
inclosure,  117. 

indemnity  as  to  railway  wagons,  703. 
land  tax,  301. 

lease  agreement  must  be  in  writing,  217. 
lease  distinguished  from,  260. 
master  and  servant,  635 — 643. 
mistake  in  relation  to,  240 — 246. 
neglect  to  perform,  256. 
partner,  breach  by,  92. 
partnership  in  mines,  87. 
payment  of  royalty,  when  implied,  230. 
possession  under,  257. 
railway  traffic,  692,  695,  707,  720,  724. 
railwav  wagons,  704. 
requisites  of,  212—222. 
sale  of  coals  and  goods,  656. 
fixtures,  364. 

share  in  cost-book  mine,  101. 
to  canal  company,  195. 
second  shaft  to  be  made  notwithstanding,  499. 
sharing  royalties  of  mine,  87. 
sidings  rent  or  rebate,  700. 
sole  agency,  653,  654. 
spoil  bank,  321,  322. 
supply  of  minerals,  704. 
surface  damage,  407. 
surprise  inducing,  252. 
tenancy  not  to  be  disturbed,  235. 
use  and  occujDation  under,  287. 

Agbicultural  holding,  flints,  67. 

notice  to  quit,  348. 

one  year's  rent  distrainable,  289. 
lease  by  mortgagee  or  mortgagor,  81. 
purposes,  roadway  for,  457,  458,  468. 

Air,  free  passage  of,  472. 

in  splits  or  currents  to  be  recorded,  523. 
rights  to,  485. 

Air-leave  rent,  472. 

Air  shaft,  472. 

Air-staple,  defined,  457. 
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Airways,  412,  413,  457,  4G4,  472,  485,  523,  525,  595,  635. 
criminal  offences,  595. 
customary  payment  for,  635. 
return,  525. 

under  railways,  waterworks,  &c.,  412,  413,  464. 

Alienatioj?,  restraint  of  married  woman  from,  66,  67. 

Allotmeis'TS,  minerals  in  small,  164. 

roadway  to,  468. 
support  for,  387. 

Allotted  roads,  186,  188,  189. 

Allowances,  free  coal  for  colliery  purposes,  274. 
from  rent,  274,  285,  345. 
mortgagee  in  possession,  77,  79. 
working  by  co-owner,  85. 
wrongful  working,  32,  478 — 482. 

Allowing  breach  of  Mines  Regulation  Act,  491. 
Alluvion,  179,  180. 

Alteration  of  articles  of  association,  105. 

character  of  property,  240. 
contract  of  employment,  636. 
mode  of  enjoyment,  452. 
plaintiff's  position,  250. 
rights  attached  to  shares  in  company,  103. 
road  by  servient  owner,  462. 
terms  in  arbitration,  378. 
way  of  necessity,  466. 
water  increased  by,  449. 

Alternative  route  for  traffic,  721. 

Amalgamation,  assignment  of  lease  on,  324. 

notwithstanding  debenture  issue,  113. 
trespass,  damages  on,  477. 

Ambiguity,  acceptance  of  proposal,  215. 
Canal  Act,  194,  198. 
charter-party  or  bill  of  lading,  737. 
conduct  explaining,  298. 
construction  of,  241,  298,  345. 
evidence  to  explain,  227,  243. 
minerals  under  river  and  towing  paths,  198. 
purchaser  is  not  bound  by,  223. 
usage  to  explain,  282. 
where  no,  in  terms,  241. 

Ancient  buildings,  support  of,  383. 
demesne  lands,  132. 
document,  explained  by  usage,  130. 

when  evidence  of  custom,  129. 
freeholds  intermixed  with  copyholds,  133. 
manorial  freeholds,  132. 
tenements,  custom  to  dig  for  repairs  of,  142. 
workings,  226,  234,  280. 
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Ancillary  property,  rating  of,  601—603. 

Animals,  injury  caused  by  not  fencing,  473,  474. 

Antecedent  breaches  of  covenant,  344. 

Anticipation,  restraint  of  married  woman  against,  66,  67. 

Anvil,  when  a  fixture,  351. 

Aperture,  blocking  up,  wrongfully  made,  79. 

mandatory  injunction  to  stop  up,  471. 

Apparent  easements,  463. 

Appeals  against  income  tax,  625. 

poor  rate,  615 — 619. 

Appointment,  exception  to  persons  making,  232,  267. 

Apportionment  of  mining  rents  for  dower,  56. 

on  surrender  of  lease,  46. 

part  of  premises,  341. 
winding-up,  293,  n. 
tenant  for  life  and  remainderman,  36. 

Appreciable  damage  by  subsidence,  404. 

Apprehended  injury,  barrier  removed,  445. 

compensation  for,  425. 
in  future,  433. 
nuisance,  486. 
statutory  undertaking,  431. 

Approach  to  public  bridge,  183. 

Appropriation  of  goods  sold,  664,  679. 

Approval,  goods  sold  on,  664. 

Approvement  of  wastes,  138. 

Appurtenances,  how  construed,  232. 

Arable  common  fields,  ownership  of  minerals  under,  147. 

Arbitration,  375 — 382. 

acquiescence  in,  426. 

assignment  or  underletting,  324,  332. 

award,  380. 

colliers  may  appear  at,  518. 

costs  of,  382. 

Court  may  refer  to,  378. 

damages  on  cancellation  of  lease,  284. 

death  of  wrongdoer,  405. 

defect  in  coal  mine,  515. 

division  of  mine  into  parts,  501. 

exceeding  power,  380. 

extent  of  submission  to,  378. 

fixtures,  356. 

mistake,  381,  382. 

new  contract  cannot  be  set  up  in,  378. 
partner  referring  to,  91. 
practicability  of  working,  278. 
price  or  rent  ascertainable  by,  219. 
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Arbitbation,  remitting  award,  381. 

requisites  of,  376. 
setting  aside  award,  381. 

severance  under  railways,  waterworks,  &c.,  412,  413. 

special  charges  by  railway  company,  709,  710,  712. 

stating  case,  381. 

Statutes  of  Limitation,  376. 

stay  of  legal  proceedings,  377,  378. 

submissions  within  Act,  375. 

support  of  railway  or  public  undertaking,  411. 

terms  of  lease,  254. 

three  arbitrators  appointed,  379. 

time  for  unloading  railway  trucks,  711. 

under  Coal  Mines  Eegulation  Acts,  518 — 520. 

Metalliferous  Mines  Act,  564. 

Mining  Code  for  statutory  undertakings,  426. 
valuation  is  not,  376. 

Arbitrator,  disqualification  of,  378. 

misconduct  of,  378,  379,  381. 

Archbishop,  sales,  leases,  &c.  of  mines  by,  167. 
working  of  mines  by,  170. 

Archdeaconry,  lands  of,  vested  in  Ecclesiastical  Commissioners,  1 70. 

Architect,  certificate  of,  is  not  award,  376. 
warranty  of  plans  by,  370. 

Arranged  rate  for  railway  traffic,  722. 

Arrear,  recovery  of  rent  in,  288 — 294. 

Arrest  of  ship  and  freight,  751. 

Arrival  of  goods,  lien  after,  713. 

notice  by  railway  company,  711. 
of  ship,  738,  739. 

Arson  of  coal  mine,  594,  595. 

Articles  of  association  of  limited  company,  105. 

inconsistency  between  memorandum  and,  103. 
notice  of  contents  of,  105. 
of  partnership,  99. 

Artificial  burdening  of  land,  383,  395,  398. 
discharge  of  water,  315,  442. 
flow  of  water,  434  et  seq. 

stream,  rights  and  obligations  of  mine-owners,  436 — 453. 
support,  384,  398,  402. 
weakening,  397. 

*'  As  soon  as  possible,"  669. 

Ascertainment  of  boundary,  225,  226. 

coal  sold,  224. 

damages  for  non-acceptance,  679. 
meaning  of  words,  282. 
minimum  rent,  273. 
price,  not  by  arbitration,  376. 
profits,  285. 

C.  3d 
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Ascertainment  of  property  dealt  with  in  agreement,  219,  220. 
quantity  to  be  paid  for,  213. 
rent,  285,  300. 
stamp  duty  on  lease,  364. 
subject-matter  of  contract,  231. 
wayleave  rent,  2G3. 

ASSENSUS  AU  IDEM,  212,  220,  240. 

Assessment  Committee,  proceedings  before,  615 — 619. 

of  damages  for  subsidence,  402,  403, 
tithe  not  included  in,  302. 

Assessors,  accident  or  explosion  inquiry,  516. 

Assets,  death  of  wongdoer,  471. 

division  of  surplus,  of  company,  115. 
of  partnership,  88. 

Assignee,  break  clause  exercisable  by,  345. 

consent  of,  to  removal  of  barrier,  316. 
deceased,  liability  of  estate  of,  321. 
duration  of  liability,  330. 
ejectment  of,  259. 
equitable,  257. 

indemnity  of  lessee,  290,  291. 
intermediate — liability  of,  328,  330. 
liability  of,  for  rent,  288. 

on  collateral  covenants,  329. 
implied  covenants,  328. 
of  part,  entire  rent  paid  by,  331. 
share  in  partnership,  90,  93. 
tenant  for  life,  51. 

term,  inspection  of  title  to  reversion,  258. 
option  to  purchase  by  equitable,  234. 
proceedings  against  equitable,  256. 
relationship  to  lessor,  328,  329. 
tap-cinder,  &c.,  322. 

with  notice,  mining  lease  binding  on,  289. 

Assignment,  324—332. 

agreement  to,  must  be  in  writing,  217. 

bare  licence  incapable  of,  368. 

by  underlessee,  332. 

compulsory  sale,  430. 

covenants  as  to,  324 — 332. 

damages  when,  245. 

forfeiture  for,  338. 

necessity  of  consent  to,  overlooked,  339. 
of  contracts,  704. 

dower,  56. 

licence,  368. 

part  of  demised  premises,  331. 

rent  under  sub-lease,  284. 

right  of  renewal,  358. 

share  by  partner,  96. 

.share  held  by  co-owner,  84,  85. 

iinderlease,  condition  against,  213. 

whole  residue  of  term,  330. 
to  pauper  emigrant,  330. 
without  consent,  243,  257,  n.,  327. 
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Association,  account  against  trustee  of,  65. 

complaint  by  traders'  (railway  rates),  717. 

"  At,"  how  construed,  226. 

*'  At  any  time  hereafter,"  345. 

-    Attachment  of  salary  of  servant,  636. 

Attorney-General,  rights  of  Crown,  156,  209. 

Attornment  to  mortgagee,  80. 

Auction,  sale  of  goods  by,  683,  684. 

Auctioneer,  authority  of,  to  bind  parties,  221. 

Authority  of  servant,  639. 

of  partner,  89. 

Average  coal  rents,  273,  274. 

dirt  in  mineral  gotten,  493. 

general,  749,  750. 

time  for  unloading  trucks,  711. 

Avoidance  of  contract,  235 — 249. 

lease  granted  during  minority,  68. 
licence,  370. 

Award,  bad,  when,  380. 

clerical  error  in  arbitration,  381. 

compensation  for  statutory  undertakings,  426. 

contesting  validity  of,  426. 

enfranchisement,  135. 

enlarging  time  for,  377,  378. 

gaspipes — support,  429. 

Gloucestershire  mines,  204. 

remitting,  381. 

requisites  of,  380. 

setting  aside,  381. 

supply  of  minerals,  704. 


Back  freight,  751. 

Bad  coal,  allowance  for,  285. 

income  tax  deduction,  626. 
debts,  "winning  expenses,"  285. 

for  rating  purposes,  607. 
weather,  demurrage,  during,  757. 
work,  fines  for,  645. 

Bailee  of  goods,  664,  665,  676. 

Balks,  ownership  of,  186. 

Ballast,  removal  from  railway,  11. 

shipowner  is  to  provide,  746. 

Bankers,  advance  by,  on  deposit,  113. 

Banking  account  of  cost-book  mines,  89,  102. 

3  1)2 
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Bankrupt,  73,  74,  673. 

Bankruptcy,  avoidance  of  licence  on,  370. 

covenant  against  assignment,  327. 
discharge  from,  290. 

dissolution  of  partnership  on,  97,  99,  100. 

fixtures  removable  on,  355. 

forfeiture  for,  338. 

fraud  against  laws  in,  97,  100. 

future  rent  and  liability,  290. 

half  a  year's  rent  distrainable,  289. 

life  estate  determinable  on,  61. 

loading  cargo  prevented  by,  745. 

mortgagee's  right  to  fixtures  in,  74. 

of  buyer  of  goods,  673. 

partner's  share,  illegal  agreement  as  to,  97. 

property  of,  73. 

proviso  for  re-entry  on,  328. 

rates  on,  611. 

re-entry  on,  333. 

sale  of  goods,  673,  684. 

sale  of  option  to  renew,  358. 

trust  for  payment  of  income  until,  53. 

Banks  of  canal  bursting,  203. 

repair  of,  196. 

Banksman,  manslaughter  by,  597. 

Bare  licence,  367,  368,  464. 

Bargain  and  sale,  lease  operating  as,  283. 

Barmaster,  functions  of,  in  Derbyshire,  209,  558. 

Barmote  Court  in  Derbyshire,  209. 

Barometer  for  coal  mine,  533. 

Barratry  of  master  and  crew,  741. 

Barrier,  acquisition  of  coal  for,  243,  261. 

against  artificially  collected  water,  444. 

allowance  of  mineral  left  for,  285. 

between  worked  and  unworked  area,  25. 

consent  to  removal  of,  316. 

consequential  damage  on  removal  of,  480. 

contributory  damage  to,  442. 

covenant  to  leave,  314 — 317. 

damages  for  removing,  445. 

duty  to  provide,  441. 

earlier  lessees' — protection  of,  270. 

express  covenant  necessary  for,  323. 

failing  to  provide,  443. 

filling  up  excavation  in,  481. 

hewage  expenses  on  wrongful  removal  of,  480. 

injunction  against  working  under,  269. 

lessee,  when  not  liable  to  pay  for,  315. 

mandatory  injunction  to  stoj)  up  hole  in,  471. 

notice  of  intention  to  remove,  443. 

on  the  dip,  443. 

open  and  unopened  mines,  43. 
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Baeriee,  perforated,  481. 
piercing,  441. 
removal  of,  315 — 317,  443. 
subsidence  affecting  stability  of,  389. 
underlease,  special  restriction  in,  332. 
way  leave  through,  4o7. 

Base-fee,  powers  of  person  entitled  to,  53. 

Base  metals,  158. 

Beast  gate  defined,  146. 

Bed  of  river,  ownership  of,  177 — 181. 

Benefice,  mines  of  church,  167 — 174. 

Beneficiax  occupation,  602. 

owner,  liability  on  conveyance,  359. 

Beneficiaey,  purchase  by  trustee,  from,  64. 

Benefit  society,  647 — 651. 

Beethinq  in  turn,  759. 

Besetting,  649. 

Best  rent,  lease  at  less  than,  252,  283. 
renewal  of  lease,  357. 

Bid,  when  seller  not  bound  to  accept  highest,  214. 

Bidding  at  auction  sale  of  goods,  684. 

Bill  of  lading,  675,  736  et  seg. 

assignment  of,  754. 
charter  inconsistent  with,  736. 
delivery  on  presentation  of,  751. 
how  construed,  737  et  seq. 
production  on  export  of  coal,  632. 
refusal  to  sign,  747. 
not  taking  up,  673. 
payment  against,  665. 

Bills  of  exchange  by  agent  of  cost-book  mine,  102. 

colliery  partnership,  89. 
cost-book  mines,  89. 
dishonour  of,  675. 
for  price  of  goods,  665. 
injunction  against  partner  drawing,  92. 
long  date,  when  ultra  vires  to  pay  by,  105. 
personal  liability  of  partner  or  manager,  on 
signed  by  mistake,  240. 

Bills  of  sale,  684. 

after- acquired  property,  75. 
debenture  need  not  be  registered  as,  113. 
equitable  charge  is  not,  75. 
hire-purchase  agreement,  703. 
memorandum  of  deposit  is  not,  75. 
mining  lease  is  not,  75,  289. 
registration  of  mortgage  as  a,  74,  75, 
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Bishop,  mining  lease  by,  170. 

remedies  of,  against  incumbent,  173. 
sale,  lease,  &c.  of  mines  by,  1G7. 

Black  list  published  by  trade  union,  GoO. 

Blast  furnaces,  removable  as  trade  fixtures,  353. 

Blasting,  action  for  nuisance  by,  487. 
in  coal  mine,  527. 
in  metalliferous  mine,  567  et  seq. 

Blind  person,  mistake  by,  240. 

Blockade,  contract  to  run,  740. 

performance  prevented  by,  739. 

Blue  brick  clay,  Staffordshire,  420. 

Board  of  Agriculture,  consent  of,  to  inclosure,  152,  153. 

enfranchisement  with  consent  of,  135. 
sale  of  glebe  lands,  169. 
severance  of  surface  and  minerals  by,  152. 
universities  and  colleges,  174. 

Board  of  Trade,  agreements  confirmed  by,  692. 

arbitration  as  to  special  charges,  709,  710. 
boiler  cxj^losion  inquiry,  516. 
complaint  as  to  through  rate,  720,  721. 

of  increase  of  railway  rates,  717. 
inclosure  by  order  of,  154,  155. 
lands  for  harbours  are  vested  in,  160. 
private  sidings,  698. 

sales  and  leases  by,  of  mines  under  sea,  &c.,  181. 

Boats,  return  on  canal,  692. 

Body  corporate  may  be  joint  tenant,  86. 

Boiler,  accident  in  mine,  509,  558. 

explosion.  Government  inquiiy,  516. 

fencing,  585. 

fixed  in  brickwork,  351. 

gallery,  two  travelling  ways  into,  530. 

houses,  350. 

injury  by  foul  water,  451,  452. 

latent  defects  in  ship's,  742. 

safety  valves  and  gauges  for,  533,  570. 

Bona  fides,  in  relation  to  contract,  237 — 249. 

intention  to  work  under  railway,  422. 
on  sale  of  goods,  686. 

Bond  by  statutory  undertakers  before  entry,  429. 

Bonus  shares  of  limited  company,  107. 

Book  debts,  mortgage  of  future,  by  company,  112. 

Books  of  partnership,  extracts  from,  100. 

inspection  of,  88. 
under  Coal  Mines  Kegulation  Acts,  533. 
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Borehole,  flooding  through,  444. 
in  coal  mines,  529. 

Boeing,  restriction  against  damage  by,  443. 

tunnel,  railway  company,  426,  430. 

Borough  Council,  lands  held  by,  159,  161. 
rate,  302,  304,  n.,  612,  620. 

Borrowing  by  colliery  partnership,  89,  90. 

cost-book  mines,  89,  102. 
foreign  mining  company,  90,  91. 
limited  company.  111,  112. 
trustees,  62. 

Boundary,  ascertainment  of,  225,  226. 

coal  mine  abandoned,  511,  512. 
confusion  of,  226. 
disputed,  225,  226. 
fault  as,  224. 

gales  in  Gloucestershire,  204. 
highway,  182,  184,  185. 
inspection  of  deeds,  478. 
non- tidal  stream,  180. 
river,  178. 

streams,  minerals  under,  184. 
to  be  "  hereafter  defined,"  251. 
wrongful  working  beyond,  475 — 484. 

Boycotting,  by  trade  union  officials,  639. 

trade  union  can  be  sued  for,  651. 

Boys,  employment  of,  in  mines,  489,  547,  555. 
fines  against,  for  absence,  645. 

Branch  railways,  698—702,  716. 

Breach  of  agreement  by  partner,  92. 

contract  by  incumbent,  172. 

of  sale  of  goods,  679 — 683. 
covenant  before  commencement  of  lease,  271. 

not  to  assign,  326. 

quiet  enjoyment,  360. 
trust,  243,  252. 

Break,  regulations  as  to  (coal  mine),  532. 

Break  clause,  291,  342—346. 

"  at  any  time,"  345. 

deed,  when  necessary  under,  345.  ^ 

dependent  on  performance  of  all  covenants,  343. 

exercisable,  by  whom,  344,  345. 

how  framed,  342. 

in  lease,  242,  345. 

in  renewed  lease,  343. 

not  usual,  300. 

on  exhaustion  of  mineral,  344. 
Break-down  at  colliery,  745. 


Bribe  to  agent,  655,  656. 
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Beick  burning,  nuisance  by,  484,  487,  n. 

screen  against  highway,  474. 

BmcK-CLAY,  railway  company  buying,  419. 
rateability  of,  605. 

waterworks  supported  by,  3,  10,  420. 

Brick-EAeth  is  not  a  mineral,  15. 

when  distinguishable  from  "minerals,"  155. 

Brickfields,  income  tax  on,  625. 

lighting  rate  on,  621. 

Brick-kiln,  building  bye-laws  in  relation  to  colliery,  545. 
on  wastes,  138,  139. 

Brickmaking,  50,  265,  591. 

Bricks,  getting  clay  to  fullest  practicable  extent,  313. 

Brickwork,  things  fixed  in,  351,  352. 

Brickyards,  statutory  regulation  of,  585. 

Bridge  over  canal,  maintenance  of,  183. 

prohibition  of  injury  to  ancient  railway,  409. 
public,  minerals  under,  183. 
railway  company  using  clay  for,  421. 
rate,  by  whom  payable,  304. 

Bridleway,  public,  186. 

Bringing  to  bank,  allowance  on  trespass,  478  et  seq. 

ascertainment  of  cost  of,  481,  482. 
by  instroke,  264. 
by  outstroke,  265. 
expenses  of,  252. 
mortgagee's,  316. 

Bristol  Field  coal  rents,  274. 

Brokerage  fees,  payment  of,  by  limited  company,  104. 

Build,  covenant  to,  discharged  on  compulsory  sale,  430. 

running  with  the  land,  327. 

Building  contracts,  370 — 375. 

land,  draining,  399. 

injunction  against  withdrawing  support,  406. 
railway  company  acquiring,  419,  430. 
leases,  by  committee  of  lunatic,  72. 

mortgagor  or  mortgagee  in  possession,  81. 
under  Settled  Land  Acts,  42. 
materials,  218,  350. 
site,  digging  in,  270. 
society,  loan  by,  on  colliery,  81. 
stone,  when  a  mineral,  4,  5. 

Buildings,  350—356,  370—375,  395—398. 

allowance  for  mineral  left  for  support  of,  285. 
ancient,  subsidence — damage  to,  403,  404. 
bye-laws,  colliery  brick-kiln,  545. 
compensation  for  damage  to,  runs  with  the  land,  327. 
damage  to,  by  one  co-owner,  84. 

erected  after  conveyance,  233. 
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Buildings,  exception  for  support  of,  267,  268. 


grant  for  purposes  of,  396  et  seq. 
implied  right  to  erect,  for  machinery,  &c.,  119. 
indemnity  by  sub-lessor,  329. 
injunction  against  damage  to  mortgaged,  78. 
lead-miner's  erections  in  Derbyshire,  208,  209. 
new,  in  lieu  of  old,  321. 
land  tax  on,  302. 
support  for,  395 — 398. 
on  copyhold  tenement,  124,  125. 
inclosed  lands,  154. 
wastes,  138,  141. 
possession  for,  258. 
prohibition  of  working  near,  268,  269. 
rateability  apart  from  mines,  599. 
removal  of,  36,  350 — 354. 
resumption  of  land  for,  247. 
subsidence  in  lands  adjacent  to,  393. 

irrespective  of  added,  403. 
when  not  inferred  from  clauses  for,  391. 
support  of,  383. 

lost  by  not  repairing,  397,  398. 
on  sale  for,  399> 
winning  expenses,  285. 


Bulk,  sample  to  correspond  with,  661,  663. 

Bunkering,  coals  sold  for,  662. 

export  duty  not  payable  on,  634. 
port  dues  on,  748. 

Burial  grounds,  dealings  with,  164. 

Business,  carrying  on  partnership,  88,  89. 


licensor's  knowledge  of  licensee's,  366,  367. 
of  colliery  included  in  mortgage  of  seams,  17. 
partnership,  carrying  on,  89. 
usage,  evidence  to  explain,  231. 


Butty  colliers,  custom  as  to  payment  of,  635. 


Buyer,  definition  in  Sale  of  Goods  Act,  685. 

Bye-Laws  as  to  locomotives  on  highways,  193. 
sale  of  coals,  686. 


Cage  for  lowering,  499. 

unionist  workmen,  642. 
winding,  in  coal  mine,  531,  532. 

Calcining  kilns,  removable  as  trade  fixtures,  353. 

Calls  by  cost-book  mining  company,  101. 
mortgage  of  unpaid,  112. 
payable  by  partner,  91. 
requisites  for  valid,  106. 

Cambridge  University,  lease,  &c.  of  mines  of,  174. 


Truck  Acts  regulations  as  to,  643. 


778 


INDEX. 


Canal  Acts,  how  construed,  194—204. 
successive,  197. 
banks,  19G,  203. 

carriage  of  minerals,  &c.  by,  692 — 735. 
circuitous  route  to,  461. 
company,  dela^^  in  asserting  rights,  440. 
fraud  on,  197. 

liability  as  carriers,  695 — 698. 

minoial  rights  of,  under  river  and  towing  paths,  198. 

sales  and  leases  of  minerals  under,  197. 

traffic  facilities  by,  692 — 695. 

water  rights  ultra  vires  of,  439. 
compensation  for  damages,  446. 
cuts,  power  to  make,  198. 
discontinuance  of,  195. 
drainage  into,  453. 
effect  of  convej^ance  of  land  for,  195. 
enrolment  of  contracts  for  sale  for,  194. 
excavations  near,  196. 
excessive  user  of  roadway  to,  196. 

extent  of  right  of  owners  of,  to  minerals,  194,  197,  198. 

fouling  water  from,  450,  451. 

illegal  agreement  as  to  roadways  to,  197. 

improperly  constructed  or  maintained,  447. 

injunction  to  restrain  damage  to,  200. 

inspection  of  tolls  for  use  of,  715. 

landing  goods  on  towing  path  of,  197. 

maintenance  of  bridge  over,  183. 

maximum  rates  and  charges,  704. 

minerals  under,  178. 

new  cuts  for,  194,  198. 

overflow  of  water  from,  199,  200,  203. 

paramount  to  private  rights,  196. 

position  when  support  not  purchased,  199,  200. 

prescription  inapplicable  to  water  in,  195,  439. 

prescriptive  right  to  maintain,  397. 

presumption  as  to  ownership  of  minerals  under,  197,  198. 
prohibition  of  injury  by  working  suhjacent  mines,  200,  201. 
Railway  and  Canal  Traffic  Acts  as  applied  to,  717. 
resumption  for  making,  349. 
roadway  to  (locomotives),  459. 
stone,  when  excepted  from  conveyance  for,  8,  9. 
subsidence  of,  202,  395—398,  421. 
support  for,  202,  395—398. 

time  within  which  land  may  be  purchased  for,  195. 
tolls,  196,  197. 
traffic,  717,  722. 

use  of,  for  unauthorised  purpose,  196. 
water  escaping  without  negligence,  445,  446. 
water  from,  439. 

working  mines  adjacent  to,  200,  202. 

under,  198—202. 

Canals,  194—204,  692—735. 

Cancellation  of  contract  as  to  goods,  672,  673. 

improper  charity  lease,  176. 
lease,  damages  on,  284. 
offer,  215,  216. 
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Canistek,  explosives,  526,  527,  567  et  seq. 
Cani^el  coal,  undue  preference  as  to,  729. 
Cannock  Chase,  acreage  rents,  274. 

CajSTONRY,  lands  of,  vested  in  Ecclesiastical  Commissioners,  170. 

Canons,  dealings  by,  with,  mines,  167. 

Capacity  of  ship,  738. 

to  buy  and  sell  goods,  657. 
grant  easement,  467. 
ratify,  651,  652. 
sell  land,  &c.,  216. 

Capital,  accumulated  partnership  profits,  when,  93. 
bonus  shares,  when,  107. 
dividends  paid  out  of  company's,  104. 
income  tax  deduction  for  exhausted,  627. 
lost  by  depreciation,  107. 
of  colliery  partnership,  89. 

limited  company,  106. 
partner's  undivided  share  of  profit  at  death,  34. 
reduction  of,  103. 

Capital-aioney,  fine  for  lease  under  Settled  Land  Acts,  to  be,  43,  283. 
part  of  minimum  rent,  37,  277. 
under  Settled  Land  Acts,  49. 

Carelessness  in  relation  to  contract,  236. 

Caretaker,  occupation  by,  260,  302,  640. 

Cargo,  abandonment  of,  750,  754. 
burnt  before  sailing,  752. 
charterer  not  being  owner  of,  736. 
charterer's  liability  to  load,  743 — 745,  747. 
constantly  ready,  759. 
dead  freight,  755. 
failure  to  load,  743,  747,  748. 
"full  and  complete,"  746. 
jettison  of,  749. 
margin  allowed,  746. 
not  supplying,  743,  747. 
notice  of  readiness  to  receive,  759. 
owner,  action  by,  749. 
readiness  to  receive,  738. 
release  from  arrest,  753. 
re-shipping,  750,  754. 
sale  of,  753,  754. 
salvage,  750. 
short  delivery,  753. 

Carriage,  covenant  as  to,  on  non-demised  lands,  329. 
failure  in  safe,  747. 

maximiTm  rates  and  charges,  704 — 720. 
of  goods,  agreement  for,  658. 
by  sea,  735 — 759. 
minerals,  &c.  by  railway  or  canal,  692 — 735. 
to  pit  bank,  228. 

user  of  modern  appliances  for,  119. 
safe,  implied  in  shipping  contract,  739. 
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Carrier,  delivery  to,  664,  665,  673,  674,  677. 

liability  of  railway  and  canal  companies  as,  695 — 698. 

Carriers,  railway  and  canal  companies  as,  695 — 698. 

Carrying  on  business  of  bankrupt,  73. 

mining  business,  power  of,  62,  64. 

by  co-owning  partners,  84. 
partnership  mines,  88. 

Carted  rate,  705. 

Carter,  deliveiy  of  coals  by,  687,  688. 

extraordinary  traffic,  liability  of,  192. 

Carting  coal,  wben  *'  extraordinary  traffic,"  191. 

Cartridges  in  coal  mines,  527,  528. 

Carts,  stoppage  of,  on  highway,  469. 

Case,  explosives,  526,  527,  567. 

Cash,  payment  for  shares  in,  106. 

Cathedral  lands  vested  in  Ecclesiastical  Commissioners,  170. 

Cattle,  fencing  against,  473,  474. 

Cattle-gates,  ownership  of  minerals  under,  146. 

when  soil  belongs  to  owners  of,  145 — 147. 

Cause  of  action,  continuing,  449. 

fresh,  449. 

Caveat  EMPTOR,  223,  238,  309. 

Cavity,  subsidence  caused  by,  398,  402. 
water  passing  through,  448. 

Cemeteries,  dealings  with,  164. 

Certain,  arbitration  award  must  be,  380,  381. 
easement  must  be,  467. 
notice  to  quit  must  be,  347. 
rent,  271,  272  et  seq. 

Certainty  as  to  commencement  of  lease,  271,  272. 

duration  of  term  of  licence,  368. 

rent,  275. 
in  agreement,  213. 
mixed  with  error,  227. 

Certificate  by  architect  or  engineer,  376. 

colliery  manager's,  502 — 506. 
for  extras,  371. 

shares  in  company,  107. 

Certificated  manager  of  coal  mines,  501 — 507. 
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Cesser  of  charterer's  liability,  736. 

minimum  rent,  278,  279,  309. 

free  wayleave  after,  282. 

no  clause  for,  283,  284,  310. 

on  payment  for  all  the  mineral,  344. 

Cesspool,  586,  588. 

Chafinq  during  railway  transit,  696. 

Chains  in  coal  mine,  532. 

Chaldron,  weight  of,  748. 

Chamber,  containing,  in  copyholds,  18. 

freeholds,  1,  18. 

Change  of  manager,  notice  of,  510. 

Channel,  artificial,  436—441. 

natural,  434—441. 
scouring,  449. 

Chapels,  nonconformist,  mineral  property  of,  176. 

Character,  master's  liability  as  to,  640. 

Charge  by  limited  company.  111,  112. 
on  goods  sold,  661. 

railway  "tolls"  distinguished  from,  714. 
sanitary  rates  included  in,  303. 
tithe  rent-charge  included  in,  302. 
transactions  under  Settled  Land  Acts,  48. 

Charging  share  in  partnership,  97. 

Charitable  purposes,  mineral  property  held  for,  176. 

Charity  lands,  162,  174—176. 

Charter-party,  and  charter-parties,  735. 

bill  of  lading  inconsistent  with, 
736. 

cancellation  of,  739. 
conditions  precedent,  738. 
construction  of,  737 — 759. 

Charterer,  default  in  providing  quay  berth,  756. 

liability  of,  as  to  loading  cargo,  744 — 749. 

where  shipowner  causes  delay,  757. 
option  of  colliery  from  which  to  buy,  759. 

Chattels,  mortgage  of  personal,  75. 
not  rateable,  601. 
power  to  distrain  personal,  75. 
pre-historic,  270. 
whole  output  is  in  nature  of,  253. 

Check-weigher,  appointment,  removal,  &c.,  494 — 497. 

Chemical  works,  pollution  of  water  by,  450,  451,  452. 

Cheques,  directors  not  liable  on  dishonoured,  110. 
lost  in  transmission,  669. 
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Cheshire  acre,  274. 

footage  rents,  274.  • 

Chimney,  black  smoke  from,  590,  591. 
when  a  fixture,  351. 

China  clay  is  a  "  mineral,"  4,  5. 

Church  Estates  Commissioners,  consent  of,  to  mining  leases,  169. 
lands,  167—174. 

exchange  of  mines  in,  167. 
lease  of  mines  in,  167 — 174. 

open  "  mines  in,  171. 
partition  of  mines  in,  167. 
sale  of  mines  in,  167 — 174. 
underground  workings  in,  167. 
working  mines  under,  1 67  et  seq. 
purposes,  grant  for,  in  mining  district,  173. 

Churchwardens,  acquisition  by,  of  soil  of  lane,  186. 

allotment  to,  for  turbary,  151. 
leases  from,  162. 

notice  to,  on  rating  appeals,  616,  617. 

Churchyard,  minerals  under,  167. 

''C.  I.  F."  contracts,  739. 

Cinder-heap,  nuisance  from,  590. 

removal  of  stuff  from,  322. 
when  unauthorised,  321. 

Cinders,  deed  when  unnecessary,  221. 

export  duty  on,  630. 
Circuitous  route,  roadway  to  canal,  461. 

Circumstances  vitiating  agreement,  235 — 249. 

Class  on  register  of  ships,  738. 

Classes  of  mining  lands,  116 — 211. 

Classification  of  railway  traffic,  708,  711,  714,  715 

Clay  burning,  screen  against  highway,  474. 
china,  is  a  "mineral,"  4,  5. 
damage  caused  by  removing,  447. 
digging  by  lessee,  265,  266. 
exception  of,  67,  134. 
getting,  to  fullest  practicable  extent,  313. 
injunction  against  extraneous,  being  manufactured,  266. 
is  a  mineral,  5,  7,  9,  11. 
Isle  of  Man,  158. 

lord  of  manor  digging,  in  wastes,  138. 
mines,  formerly  not  rateable,  15. 
notice  to  treat  for,  430. 
public  works  erected  on,  420. 

railway  company  using,  for  construction,  421,  423,  430. 

resumption  for  digging,  349. 

roadway  over  railway  for  working,  423. 

seam,  explosives  in,  529. 

Staffordshire  blue-brick,  3. 

under  railways,  427. 
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Clay,  wastes,  139. 

without  payment  of  royalty,  350. 
working  on  surface  of  railway  for,  419. 

Cleansing  ditch,  472. 

sewers,  586 — 588. 

Clearance  of  coal  shipped  for  exportation,  631. 

Clerk  of  peace,  map  to  be  deposited  with,  410,  415,  423. 

Clerks,  agreements  with,  635,  643. 
embezzlement  by,  640. 

Cltjb,  liability  of  members  of,  652,  653. 

Coal,  allowances  for  bad,  &c.,  285. 
carriage  of  heated,  741. 
carts,  highway  dedicated  for,  182. 

when    extraordinary  traffic,"  191. 
charter,  740,  747. 

club,  liability  of  members  of,  652,  653. 
covenant  to  buy  all,  297. 

supply,  297. 
delay  in  enforcing  contract  for  sale  of,  254. 
depots,  undue  preference,  729,  733. 
description  in  agreement,  219. 
districts,  lower  railway  rates  for,  732. 
drops,  charge  by  railway  comj^any,  708,  712. 
dust,  528. 

export  duty  on,  630—634. 
for  use,  covenant  to  supply,  317,  318. 
free  for  colliery  consumption,  285,  286. 
fuel,  digging  for,  in  wastes,  142. 
general  average  on,, 749,  750. 
getter,  qualification,  534. 
getting,  wages  for,  492 — 494. 
heating  during  voyage,  749,  750. 
hulk,  liberty  to  moor,  365. 

rateability  of,  600. 
indemnity  as  to  wagons,  703. 
inferior  mixed  with  superior,  285. 
marketable,  307. 
non-disclosure  on  sale  of,  237. 
raised  "  in,  upon,  or  under,"  283. 
restricting  free  transport  of,  692. 
resumption  for  working,  349. 
roadway  for,  only,  458. 
royalties,  table  of  English,  274. 
sale  of,  656—691. 

shed,  "necessary  and  convenient  for  traffic,"  418. 
shipped  for  sale,  liability  to  pay  rent  on,  230. 
shoot,  injury  caused  by  defective,  475,  640. 
sold  at  "  pit's  mouth,"  281. 
specific  performance,  250,  253. 
store,  delay  in  delivery  of,  680. 
stratum  of,  cannot  be  claimed  by  prescription,  143. 
trade,  depression  in  (income  tax),  625. 

railway  company  cannot  carry  on,  104. 
washing,  451. 
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Coal-mines,  definition  of,  in  Coal  Mines  Eegulation  Act,  1887... 545. 
employment  of  boys,  girls,  and  women,  491. 
forms  under,  5ol. 
inspector,  513 — 518. 
legal  proceedings,  539 — 544. 
rating  of,  598—629. 
record  of  air  in  splits  or  currents,  523. 

gas  and  defects  of  roof  and  sides,  524. 
regulation  of,  488 — 597. 
returns,  plan,  notices  as  to,  507 — 513. 

Coal-owners'  subscriptions,  income  tax  deduction,  627. 

Coasting  colliers,  631—634. 

Coercion  against  working,  649. 

by  trade  union  officials,  639. 

Coke  burning,  screen  against  highway,  474. 
export  dut}''  on,  630. 

is  "  produce  of  mines  and  minerals,"  455. 
ovens,  no  implied  right  to  use,  118. 

nuisance  from,  485. 
restriction  on  free  transport  of,  692. 

Collateral  covenants,  liability  on,  329. 

evidence  as  to  agreement  being,  231. 
liability,  payment  under,  258. 

Collection  of  traffic  outside  terminal  station,  710. 

Colleges  of  Winchester  and  Eton,  lease,  &c.  of  mines  of,  174. 

Collegiate  church,  lands  of,  vested  in  Ecclesiastical  Commissioners, 
170. 

Colliers,  arbitration,  518. 

custom  as  to  payment  of,  635. 
occupation  of  cottage,  611,  640. 

Colliery  business  included  in  "  colliery,"  16,  74. 
company  is  a  trading  concern,  89. 

sealing,  when  unnecessary  by,  221. 
consumption,  free  coal  for,  274,  285. 
definition  of,  16,  17. 
guarantee,  736,  759. 

managers,  examination  board,  503,  504,  550,  551. 

misdemeanour  by,  506,  507. 

removal  of,  504 — 506. 
mortgage  of,  17,  74. 
partnership  debts,  89. 
profits  accrue  from  day  to  day,  228. 
Public  Health  Act,  when  aj)plicable  to,  487. 
railways  not  distrainable,  289. 

rateability  of,  592. 
receiver  on  mortgage  of,  78. 
working  days  defined,  755,  759. 

Collision,  damage  from,  749. 

shipping  contract  excused,  741,  742. 
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Collusion,  shareholder,  108. 

tenant  for  life  and  remainderman,  28. 

COLLUSIYE  working  to  avoid  forfeiture,  313. 

Combination  against  trade  union,  650. 

of  workmen,  clause  in  lease,  313 
to  restrict  competition,  689. 

Commencement  of  lease,  271,  272. 

term  must  be  stated  in  lease,  219. 
title,  222. 

Commendation  is  not  misrepresentation,  239. 

Commercial  traveller,  agreement  with,  635 — 643. 

Commission  agent,  651 — 656. 

fraud  by,  640. 
payment  of  servant  by,  640,  641. 
secretly  received  by  director,  110. 
to  lender,  87. 

Commissioners  of  Works,  dealings  with  lands  by,  156,  160,  181, 

Committee  of  lunatic,  sales,  leases,  &c.  by,  72. 

Commoners,  allotment  of  soil  to,  152. 

injunction  for,  406. 
onus  prohandi  on,  140. 
paramount  to  lord,  143. 
remedies  of,  141,  142. 
share  in  lord's  royalties,  137. 
subsidence  damage  to,  401. 

Common  fields,  145,  147. 

copyhold,  148. 
inclosure  of,  153 — 155. 
ownership  of  minerals  under,  147. 
interference  with  rights  of,  152. 
lands  subject  to  rights  of,  145. 
leaving  sufficiency  of,  128. 
of  pasture,  140. 
shack,  147. 
turbary,  139,  140. 
rights  in  customary  freeholds,  132. 

jurisdiction  of  County  Court,  142. 

of  tenant  in,  82—87. 

reserved  under  Settled  Land  Acts,  48. 

Commons,  136—149. 

adjustment  of  rights  on  inclosure,  152. 
distinguished  from  wastes,  136,  145. 
exception  of  mines  on  inclosure,  4. 
roadway  over,  468. 

Communication  between  shafts,  499. 

covenant  against,  315,  316. 
of  acceptance  of  proposal,  215. 
withdrawal  of  offer,  215,  216. 

C.  3  E 
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Companies,  limited,  102 — 115. 

Company,  actio  j^crsoimlis  moritur  cum  persona,  471. 
arbitration,  when  ultra  vires  of,  376. 
assignment  on  reconstruction,  326,  327. 
borrowing  powers  of,  111 — 114. 
calls  of,  106,  107. 
capital  of,  106. 

contracts  on  bebalf  of,  109,  111. 
directors  of,  106—111. 
distress  against,  289. 
dividends  of  limited,  107. 
execution  of  documents  by,  221. 
forfeiture  of  shares  by,  108. 
formed  to  purchase  mine,  216. 
income  tax  payable  by,  625. 
indemnity  of  assignor,  291. 
lease  to  trustees  for,  256. 
libel  on  trading,  1 1 5. 
lien  of,  108,  109. 
limited  by  guarantee,  106. 
management  of,  106 — 111. 
memorandum  of  association  of,  103. 
objects  of,  103. 
powers  of,  104,  105,  115. 
l^roof  in  winding-up  of,  290. 
rates  on  winding  up,  611. 
reconstruction  of,  114,  334. 
reduction  of  capital  of,  103. 
sale  and  purchase  by,  115,  657. 
servant's  engagement,  635. 
substratum  gone,  103. 
surplus  assets  of,  115. 

time  allowed  to  shareholders  to  bring  action,  255. 

torts  and  acts  of  agents,  111. 

trespass  damages  on  amalgamation,  477. 

ultra  vires,  104,  105. 

winding-up,  114,  115,  291—294. 

Compensation,  action  when  not  ousted  by  clause  for,  203. 
airways,  472. 

apprehended  liability,  202. 

by  statutory  undertakers,  407 — 434. 

canal  company's  liability  for,  196,  198,  203,  204,  446. 

clauses  in  Act,  effect  of,  200. 

clay  for  puddling  railway  bridge,  421. 

compulsory  purchase,  427,  431. 

confiscation,  201,  202. 

contract  as  to  goods,  673. 

damage  not  caused,  426. 

in  Forest  of  Dean,  205. 
defective  delivery,  671. 
deterioration  pending  completion,  227. 
error,  246. 

estimate  not  possible,  249. 
exception,  damage  under,  266,  271. 
extra  expense  of  surface  workings,  423. 
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Compensation,  forfeiture,  338. 

future  damage,  201. 

gas  pipes,  support  of,  428,  429. 

inadequate  to  subsidence,  392. 

inappropriate,  248,  392. 

inclosure,  150. 

injunction,  470. 

lands  compulsorily  taken,  430,  431. 

injuriously  affected,  431,  433. 
lessee,  when,  entitled  to  whole,  424. 
lord  of  manor,  when  none  paid,  149. 
mining  code,  377,  411,  425 — 434. 
once  for  all,  433. 
payable,  when,  426. 
payment  of,  presumed,  202. 

pit  sinking  hindered  by  statutory  undertakers,  432. 
prohibition  is  independent  of  clause  for,  392. 
Public  Health  Acts,  592. 
"  recoverable  "  from  local  authority,  416. 
roadway  disturbance,  469. 

severance  under  railways,  waterworks,  &c.,  412,  413, 
431. 

special  Act,  436. 

specific  performance  with,  241. 

statutory  undertakings,  32,  377,  408,  411,  417 — 434. 

otherwise  than  for  support, 
429—434. 
subsidence,  385,  387,  390—392. 
support  of  railway  or  statutory  undertaking,  41 1 . 
surface  damage,  327,  388,  431. 
surrender,  343. 
water  interference,  440. 
wayleave  for  foreign  minerals,  455. 
workmen  for  accidents,  642. 

Competition  as  to  minerals,  243,  261,  274,  295. 

railway  rates,  714,  721,  722,  727,  728,  730,  733. 
restricting,  689. 
trade  name,  690. 

Complaint  of  increase  of  railway  rates,  717. 

undue  preference  by  railway  company,  726. 
to  Board  of  Trade  as  to  through  rate,  720,  721. 

Completion,  building  contract,  373,  374. 

notice  fixing  time  for,  254. 
of  work  by  employer,  374. 
possession  pending,  227,  228. 

Compromise  by  trustees  of  infant,  68. 

Compulsory  covenants  discharged  on,  430. 
enfranchisement,  135. 
payment  by  lessee  to  mortgagee,  80. 
purchase  for  statutory  undertaking,  162,  417,  427,  431. 

Concealment  from  co-partners,  88. 

hewage  expenses  disallowed,  479. 
in  relation  to  contract,  236. 
secret  profit,  252. 
support  of  new  buildings,  397. 
wrongful  working,  252,  482. 
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Conciliation  boards,  651. 

railway  rates,  713. 

through  Board  of  Trade,  651. 

Concrete  foundation,  engine  fastened  to,  351. 

Concurrence  by  remainderman  in  impro^Der  workings,  29. 

Concurrent  rights  of  lord  and  commoners,  142,  158. 

Condition  of  consent  to  assignment,  326. 

precedent  break  clause,  343,  344. 
charter  parties,  738. 
lease,  363. 

IDurchase  of  coal,  223. 
quiet  enjoyment,  362. 
renewal  of  lease,  357. 
sending  wagons,  660. 

waterworks  and  local  authorities  works,  423. 
repudiation  for  breach  of,  660. 

Conditional  acceptance  of  proposal,  213,  215. 

agreement,  option  to  purchase  is,  234. 
contract  of  sale  of  goods,  656. 
covenant,  343. 

evidence  as  to  agreement  being,  231. 

Conditions  against  existence  of  coal,  278. 

investigating  title,  243. 

misdescription,  &c.,  237. 
of  sale  of  realty,  222—224. 
restricting  liability  of  railway  company,  695. 
sale  of  goods,  659 — 662. 
special,  must  be  clearly  stated,  219. 
unknown,  213. 

Conduct,  allowances  forfeited  by  trespasser's,  480. 
buyer  and  seller  of  goods,  663. 
effect  on  construction  of  plain  words,  282. 
employer's,  371,  372,  373. 
estoppel  by,  of  one  joint  owner,  83. 
explaining  ambiguity,  298. 
forfeiture,  336,  337,  339. 
in  accepting  proposal,  215. 

relation  to  contract,  236  et  seq. 
parties  in  arbitration,  377,  378. 
waiver  of  relief  hy,  254. 

Conduits  of  waterworks  and  local  authorities,  410,  415. 

Confirmation  of  defective  contract  or  lease,  216. 

invalid  lease  under  power,  21,  283. 

lease  granted  during  infant's  minority,  68,  69. 

voidable  lease  by  remainderman,  21,  59. 

tenant  for  life,  45. 
Confiscation  for  public  purposes,  201,  202. 

Conflict  between  settlement  and  Settled  Land  Acts,  52. 

Confusion  of  boundaries,  226. 

different  qualities,  285. 
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Consent,  arbitrator's  award  as,  332. 

assignment  and  underletting,  324 — 326,  332,  339,  358. 

easement  enjoyed  by,  466. 

inclosure,  152,  155. 

necessary  to  contract,  212. 

option  to  renew,  where,  necessary,  358. 

partnership,  90,  96. 

removal  of  barrier,  316. 

tenant  for  life,  to  exercise  of  powers  by  trustees,  52. 
to  assignment,  overlooked,  325,  339. 
transfer  of  share  in  cost-book  mine,  101. 

Consequential  damage,  barrier  removed,  480. 

sale  of  goods,  679,  680. 
shipping  contract,  747. 
subsidence,  403. 

Consideration,  failure  of,  on  sale  of  goods,  682. 

Consignee,  refusal  to  accept  goods,  713. 

Consignment  of  traffic  on  railway,  695,  710. 

Conspiracy  as  to  trade  or  employment,  648 — 651. 

Construction  of  "  all  or  any  of  the  mines,"  262. 

"  appurtenances,"  232. 
Canal  Acts,  194—204. 

charter  parties  and  bills  of  lading,  737  et  seq. 
contracts  and  documents,  rules  for,  231. 
covenants,  281. 

for  barrier,  316. 
title,  233. 

to  work,  308—314. 
Crown  grant,  136,  178,  179. 
doubtful  grant,  345. 
easements  founded  on  customs,  209. 
exception,  13,  120,  267  et  seq.,  454. 
express  grant — implied  rights,  119. 
"fairly  wrought,"  296. 
fixtures  clause,  354. 
forfeiture  clause,  333. 
general  average,  749,  750. 
general  words,  232. 
grant  of  easement,  17. 

manor,  144. 
Inclosure  Acts,  117,  145,  146,  148 — 155. 
licence  to  work  minerals,  365 — 370. 
local  Act  (roadway),  459,  460. 
memorandum  and  articles  of  association,  103. 
"mines"  and  "minerals,"  1 — 18. 
mining  documents,  346. 
partition  deed,  15. 
possession — where  deed,  121. 
protection  of  workers — Act  for,  7. 
Kailway  and  Canal  Traffic  Acts,  705,  710. 
series  of  local  Acts,  149,  197. 
special  Act  not  providing  compensation,  436. 
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Construction  of  Statutes  of  Limitation,  123. 

subsidence  provisions,  38G — 395. 
support  for  new  buildings,  395. 
water  rights,  438,  439. 
way,  rights  of,  457. 
will,  5.    Aiid  see  WoliDS. 

Constructive  delivery  of  goods,  69*7. 

notice  of  charter,  737. 
notice  from  possession,  240. 
notice  to  underlessee,  331. 
possession,  230. 

of  several  seams,  3G7. 

Containing  chamber,  1,  18. 

in  copyholds,  18,  124. 

in  freeholds,  18. 

passage  of  water  through,  448. 

wayleave  through,  453 — 464. 

Contemporaneous  agreement,  231. 

Contingent  liability,  proof  in  bankruptcy  for,  290,  291. 

Continuing  acts  of  forfeiture,  337. 

breach  of  contract  for  employment,  642. 
cause  of  action  (water),  449. 
mining  business,  power  of,  62. 
offences,  591. 
subsidence,  404. 

Continuous  acts,  specific  performance  of,  251,  314,  701. 
and  apparent  easements,  463. 
employment,  636. 
lines  of  railway,  694. 
nuisance,  486. 
route,  rate  for,  707. 
working,  307,  308. 

insufficient  quantity  for,  311. 

interruption  of,  431. 

limitations  of  covenant  for,  277. 

under  statutory  works,  412,  446. 

"won,"  312. 

Contraband,  contract  of  trade  in,  740. 

Contract,  formation  of,  212—216,  656—663. 

Contractor,  Coal  Mines  Regulation  Acts  apply  to,  546. 
extraordinary  traffic,  192. 
ineligible  for  managership,  503. 
plans  to  be  verified  by,  371. 
rateability  during  sinking,  599. 

Contracts  as  to  mines  and  minerals,  212 — 370. 
assignment  of,  704. 
buildings,  machinery,  &c.,  370 — 375. 
by  company,  109,  111. 
confirmation  of  inchoate,  216. 
deceased  wrong-doer,  405. 
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Contracts  for  lease  under  power,  283. 

by  non-possessor,  59. 

"by  predecessor  of  tenant  for  life,  45. 

of  churcli  mines,  168,  172. 
lunatic's  property,  71,  72. 
not  to  exercise  powers  under  Settled  Land  Acts,  51. 
option  to  purchase,  234. 
removal  of  fixtures,  354. 
rules  for  construction  of,  231. 
sale  of  coals  and  other  goods,  656 — 686. 
shipping,  735 — 759. 
time,  when  of  essence  of,  254 — 256. 
tithe  rent- charge,  302. 
to  pay  rates,  304,  305,  614,  615. 
Truck  Acts  regulations,  643. 
within  Statute  of  Frauds,  216. 
And.  see  Agreement. 


Contribution  between  co-owners,  not  being  partners,  83. 

by  agricultural  and  mining  properties,  35. 
by  one  co-owner  from  another,  86. 
joint  wrong-doers,  478. 
partners,  84,  89,  91. 

CONTRIBTJTORIES,  cost-book  mine,  102. 

set-off  by,  90. 

Contributory  damage  to  barrier,  442. 

negligence,  subsidence,  401. 

Convenient  wayleave,  460,  461. 
ways,  461. 

Conversion,  accumulations  of  income  during  suspense  of,  35. 
adjustment  of  rights  on,  34. 
of  mines  left  for  successive  interests,  32. 

Conveyance,  action  after,  for  deceit,  245. 
bed  of  river,  178. 
errors  discovered  after,  246. 
exception  on,  to  local  authority,  410. 
executors'  concurrence  in,  65. 
in  fee  simple,  for  term  of  years,  117. 
instalments  of  purchase-money,  223,  224,  323. 
lands  intersected  by  canal,  198. 

to  navigation  company,  195. 
rate,  what  included  in,  694,  705,  710. 

disintegration  of,  715,  716. 

services  outside,  708 — 712. 
subsidence  after,  403. 

provisions  in,  388  et  seq. 
to  pit  bank,  228. 

to  statutory  undertakers,  410,  428. 

Convict,  transactions  as  to  property  of,  73. 

Co-operation  between  co-owners,  86. 

partners,  93,  95. 
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CO-OWNEKS,  82—87. 

account  by,  85. 

action  by  one,  for  breach  by  lessee,  321. 
agency  or  trust,  for  fellows,  86. 
allowances  to,  85. 

contribution  from  one  to  another,  86. 

covenants  with,  299. 

devolution  of  minerals  held  by,  84,  97. 

estoppel  of,  by  conduct,  83. 

exchange  or  partition,  47. 

extra-judicial  entry  by,  85. 

joint  mineral  railway,  462. 

lease  or  working  by  one,  251. 

mesne  profits  by,  85. 

mines  regulation,  535. 

ouster  by,  85. 

railway  made  against  wish  of  one  of  several,  84. 

receiver  at  instance  of,  86. 

relationship  of,  one  to  another,  86. 

rights  of,  82  et  seq. 

separate  managers,  83. 

transfer  of  interest  by,  84,  85. 

when  partners  will  be,  100. 

working  by,  82,  84. 

Co-ownership,  distinguished  from  partnership,  82. 

of  land  and  partnership  in  working,  83. 

mine  and  profits,  82. 
plus  partnership,  84. 
without  partnership,  83. 
writing  necessary,  217. 

Coparcener,  devolution  of  share  of,  86. 
rights  of,  82  et  seq. 

Copper  mines,  custom  as  to,  131,  143. 

gold  and  silver  mixed,  157. 
rating,  612—615. 

Coprolites,  rating,  606. 

statutory  regulation,  581. 
tolls  on,  197. 

wrongful  working  of  Crown,  156. 

Copyhold  tenements,  124 — 131. 

Copyholders,  common  rights  of,  141. 

digging  by  custom  for  minerals  for  repairs,  142. 

dispute  between,  and  terre-tenant,  156. 

limite'd  rights  of,  131. 

one  suing  for  all,  141,  142. 

proof  by,  130. 

trespass  against,  476. 

working  without  lord's  consent,  126. 

Copyholds,  agreement  to  sell  and  enfranchise,  247. 
allotted  lands,  151. 
caveat  emptor,  223. 
containing  chamber  in,  18. 
custom  to  damage  without  compensation,  125. 
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Copyholds,  described  as  freehold,  246. 

enfrancliised,  133 — 136,  233. 

exception  on  sale  of  enfrancliised,  233. 

forfeiture  of,  126. 

implied  admittance  to,  127. 

incidents  of  commonable  fields,  &c.,  148. 

LandTransfer  Act,  1S97...60. 

lease  of  mines  in,  church  lands,  168. 

limited  rights  in ,  1 30,  1 3 1 . 

property  is  in  lord,  possession  in  copyholder,  124  et  seq. 

purchaser  is  assumed  to  know  incidents  of,  223. 

rents,  how  shared,  125. 

sale  of,  to  be  enfranchised,  223. 

seizure  of,  quousqiie,  127. 

Settled  Land  Acts,  48. 

special  customs,  127 — 130. 

subsidence  of,  394. 

wrongful  working  of  minerals,  125 — 130. 

Cornwall,  cost-book  mines  in,  100—102. 

mines,  &c.  belonging  to  Duchy  of,  4,  5,  158. 

roadways  in,  464. 

tin  mines  in,  207,  208. 

water  rights  for  tin  bounding,  438. 

Coroners,  520,  542,  566. 

Corporation,  easement  as  against,  467. 

how  copyholds  held  by,  126. 
may  be  joint  tenant,  86. 
sale  of  goods  to,  657. 

Corporeal  hereditaments  are  not    appurtenances,"  232. 

Correspondence,  contract  by,  215. 

CoRYES,  checking  tare  of,  495. 

wages  computed  from  number  of,  493. 

Cost-book  mines,  100—102. 

authority  of  partner,  89. 
borrowing  for,  89. 

conducted  on  ready-money  principle,  89. 

contract  as  to  share  in,  101. 

debts  and  liabilities  of,  101,  102. 

income  tax,  628. 

nature  and  localities  of,  100. 

overdrawing  banking  account  of,  89. 

right  of  shareholder  in,  102. 

Costs  of  arbitration,  382. 

defending  action,  683,  703. 
eviction  by  superior  title,  363. 
mining  lease,  365. 
railway  traffic  proceedings,  735. 
rating  appeal,  618,  619. 
specific  performance,  253. 


Cottages  for  workmen,  271. 

resumption  for  building,  349. 
winning  expenses,"  285. 
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Counterclaim  by  tenant  against  mortgagee,  81. 
undue  preference,  734. 

Countermanding  licence,  369. 

orders  to  carrier,  697. 

Counterpart  deed  wlien  iDresumed,  230. 

County  Council,  dealings  with  land  by,  161,  164. 

locomotives  on  highways,  193. 
main  roads,  183,  189. 
Military  Lands  Act,  159. 

County  Court,  jurisdiction  as  to  common  rights,  142. 

County  rate,  302,  304,  n.,  620. 

Course  of  dealing  on  sale  of  goods,  670,  683. 

fetching  goods,  697. 

price  ascertainable  by,  659. 

Court,  construction  of  document  is  for  the,  231. 
reference  to  arbitration  by  the,  378. 

Covenants,  296—332. 

absolute,  279,  297. 

actio  personalis  moritur  cam  persona,  471. 
against  assignment,  324 — 332. 
assignee's  liability  on  implied,  328. 
by  lessor  for  title,  359,  360. 

tenant  for  life  to  grant  lease  in  reversion,  47. 

trustees  in  charity  lease,  176. 

underlessee,  331. 
disclaimer  of,  299. 
duration  of  lessee's  liability,  330. 
foreign  minerals,  265. 
forfeiture  for  breach  of,  338. 
freedom  from  incumbrances,  233. 
how  construed,  281. 
implied,  when  not,  297. 

assignee's  liability,  328. 
joint  or  several,  298,  299. 

lease,  breach  before  date  of  commencement,  271. 

lessee's  liability  after  eviction  from  part,  362. 

not  to  drain  mines,  315,  316. 

obligation  is  essential  in,  297. 

quiet  enjoyment,  80,  233,  359 — 364. 

railways  to  canal,  197. 

re-entry  on  breach,  333. 

rent,  when  not  absolute,  279. 

restrictive,  must  be  disclosed,  220. 

running  with  the  land,  125,  322,  323,  327—330,  369. 

sale  of  coals,  281. 

several  on  same  subject,  336. 

spoil  of  ground,  321,  323. 

title,  233,  359. 

to  buy  all,  297. 

leave  barrier,  314 — 317. 

pay  rates,  &c.,  301  et  seq. 

pay  rent,  230,  288. 
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Covenants  to  repair,  297,  318  et  seq. 

restore,  321,  322. 
sink,  damages  for  breach,  307. 
as  far  as  practicable,  307. 
wben  absolute,  306. 
when  not  implied,  305  et  seq, 
supply  coals,  297,  317,  318. 
work,  305—314. 

absolute,  305,  309. 
aftei'  prohibiting  events,  307. 
continuously,  limitations  of,  277. 
controlled,  312. 

efficiently,  sinking  is  not  within,  305. 

implied  to  sink  pits,  305. 

inapplicable,  279. 

lessee  when  not  under,  368. 

licensee  when  not  under,  367. 

on  sale  to  purchaser,  223,  224. 

properly,  how  construed,  277. 

subsidence,  when  authorised  by,  390 — 395. 

unopened  mines,  280. 

when  an  "  incumbrance,"  233. 

where  no  minimum  rent,  283. 
yield  up  in  good  repair,  306,  319. 
usual,  300. 
water,  314—317. 

Cover  overhead  in  cage,  532,  569. 

Covering,  railway  charge  for,  711. 

Cracks,  damage  from,  447. 

Credit  by  railway  company,  732. 

cost-book  mining  company,  102. 

dealing  on,  90. 

goods  sold  on,  675 — 678. 

selling  for,  through  agent,  652,  653. 

Creditor  of  cost-book  mine,  102. 
lessee  when,  291. 
lessor  when,  291,  292. 
winding-up  of  company,  90,  114,  115. 

Creep,  continuing,  404. 

Criminal  offences  in  relation  to  mines,  593 — 597. 

Crops,  damage  by  Crown  lessees  to,  in  Isle  of  Man,  158. 

Cross-road,  deduction  for  rating  purposes,  608. 

when  sufficient  place  of  refuge,  530. 

Crown,  base  fee  with  reversion  in,  53. 

commoners  paramount  to,  143. 
extents  are  evidence  of  custom,  129. 
gold  and  silver  mines,  157,  158. 
grant  of  coal  within  wastes,  136. 
lands,  156,  157. 
manorial  minerals,  158,  159. 
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Ceown  mines  in  Gloucestersliire,  204 — 206. 

Peak  District  of  Derbyshire,  208,  209. 
under  navigable  rivers,  177. 

sea  and  foreshore,  176,  177,  181. 
rights,  how  determined,  156. 

sales  and  leases  by,  of  minerals  under  sea,  &c.,  181. 
surveys  are  evidence  of  custom,  129. 

Crushing  during  transit,  674. 

pillars  damaged  by,  481. 

Cetjt,  water  flowing  from  lower  to  higher,  442, 

Cul-de-sac,  182. 

Culm,  export  duty  on,  630. 

Cumberland  tonnage  rents,  274. 

Currents,  air  in,  to  be  recorded,  523. 

Curtesy,  tenancy  by  the,  53,  54. 

Custom  as  to  butty  colliers,  635. 

clay  and  sand  digging,  6,  7. 

copyhold  workings,  124 — 128,  142. 
easements  founded  on,  209. 
employment,  637. 
evidence  of,  129—131,  231. 
fixtures  removable  by,  353. 
flints,  6,  7. 

holidays,  evidence  proving,  635. 
in  neighbouring  manors,  130. 
loss  by  railway  obstacles,  694. 
pollution  of  water,  451. 
reasonableness  of  mining,  207. 
requisites  of,  128,  142,  451. 
restricting  wide  meaning  of  minerals,  3. 
roadway,  466. 

stones  from  sea  shore,  177,  187. 

subsidence,  394. 

surrender,  346. 

wastes,  128,  136—139. 

water  rights  acquired  by,  438. 

working  after  expiration  of  tenancy,  346,  347. 

Customary  freeholds,  48,  65,  124,  132,  141,  n. 
lands  in  Isle  of  Man,  158. 

Cuts  for  canal,  194,  198. 
Cutting  through  fault,  235. 


Damage  actionable,  432,  433. 

appreciable,  by  subsidence,  404. 


Damaged  lands,  253. 
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Damages  against  co-owner  committing  destructive  waste,  84. 

copyholder  working.mines,  126. 

incumbent,  172. 
assignment  not  practicable,  245. 

without  licence,  327. 
barrier,  317,  445. 
building  contract,  375. 
consequential,  480,  481. 
construction  put  on  clause  to  pay  for,  150. 
custom  in  copyholds,  125. 
day  of  assessment,  406. 
deceit,  236. 

di'owning  the  mine,  79,  317. 
eviction  by  superior  title,  363. 
exercise  of  excepted  rights,  266. 
fixtures  wrongfully  taken,  356. 
forfeiture,  338. 
future,  201. 
highways,  189—192. 
illegal  distress,  290. 
inclosed  lands,  153,  154. 
injunction  in  addition  to,  406,  407. 
lease,  cancelled,  284. 

lessee  expending  money  on  premises,  361. 

licensee  trespassed  on,  369. 

liquidator  selling  to  himself,  110. 

loss  by  carriers,  697. 

machinery,  &c.,  533,  570. 

measure  of,  for  trespass,  478 — 482. 

mining,  after  conveyance,  233. 

before  conveyance,  233. 
mortgaged  buildings,  78. 
non-acceptance  of  goods,  679. 
nuisance,  486. 
partner's  misconduct,  91. 
quiet  enjoyment,  363. 

railway  company — liability  of,  694,  695,  713. 
repair,  320. 

reversioner's  right  to,  320. 

roadway,  196,  469. 

sewers,  587. 

sink,  covenant  to,  307. 

specific  performance,  250,  253. 

subsidence  of  adjoining  estate,  64. 

successive  actions  for,  433,  449,  452. 

surface,  78,  120,  321,  322. 

tipping  trespass,  482. 

title,  233,  234. 

to  canal,  198—204. 

commoner,  84,  137,  141. 

tenant  for  years,  57. 
tramway,  188. 
trespass,  477,  481,  482. 
warranty  as  to  goods,  681. 
wastes,  preventing,  137. 
water,  412,  414,  425,  440,  442,  448,  452. 
waterworks,  &c.,  412,  425. 
way  leave  trespass,  482. 
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Damages,  working  Crown  coprolites,  157. 

in  Forest  of  Dean,  205. 
mines,  311,  313. 

Damming  up  water,  441. 
Damping,  special  rules  as  to,  538. 

Danger  to  persons  entering  premises  on  business,  474,  475. 

Dangerous  mine,  515,  562. 

Date  of  commencement  of  lease,  271,  272. 

De  die  in  diem,  colliery  profits  accrue,  228. 

Dead  freight  lien,  755. 

rent,  why  fixed,  271. 

Dealings  with  mines  and  minerals,  212 — 382. 

Dean,  mines  in  and  near  Forest  of,  159,  204,  206,  274. 

Dean  and  Chapter,  dealing  with  mines  by,  167,  170. 

Death,  accident  in  mine,  509,  550. 
assignee,  liability  on,  321. 
covenantor,  being  limited  owner,  360. 
devolution  on,  65,  84,  120,  294. 
duties,  629,  630. 
fine  amongst  relatives,  544,  578. 
gale  transmissible  on,  206. 
licence,  devolution  on,  368. 
of  incumbent,  172. 

one  of  two  lessees,  298. 

partners,  96,  97. 

servant,  wages  on,  638. 

wrongdoer,  471,  477,  483,  484. 
subsidence,  time  to  sue,  405. 

Debenture-holders,  distress  before  entry  by,  293. 

foreclosure  by,  114. 
postponement  of,  294. 
rates,  liability  for,  611. 
receiver,  114. 
reconstruction,  114. 
rights  and  powers  of,  112,  113. 

Debentures,  agreement  to  issue,  113. 

floating  security,  113. 
issued  at  a  discount,  105. 
pari  passu,  113. 
writing,  when  necessary,  218. 

Debts,  bad,  "  winning  expenses,"  285. 
of  colliery  partnership,  89,  101. 
shareholder  to  company,  108,  109. 

Deceit,  105,  235—245. 

Dedication,  limited,  of  highway,  182. 

obstructions  existing  at  time  of,  474. 
of  highway,  evidence  against,  185. 
extent  of,  182. 
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Deditctioxs  from  rent,  285,  300  d  seq. 

workman's  wages,  492 — 498,  643- 
income  tax  purposes,  626. 
of  rates,  by  lessee,  301,  303,  304. 
rating  purposes,  603—609,  619. 

Deed,  by  company,  221. 

easement,  without,  221. 
licence,  368,  370. 
removal  of  spoil  bank,  322. 
sealing  without  signing,  222. 
surrender,  340,  341. 

Defeasance  by  grantor,  463,  464. 

Defective  deliveries  of  goods,  671. 

leases,  59,  276,  277,  283. 

mine,  515,  562. 

railway  wagons,  702. 

work,  employers'  remedies,  372. 

Defects,  agreement  to  buy  with  all,  245. 
in  conveyance,  120. 
goods  sold,  662,  663. 
title,  222,  229,  233,  258,  666. 
inherent,  318. 

shipping  contract  excused  by  latent,  742. 

Deficiency  in  supply  of  coals,  317. 

Definition  of  mines  and  minerals,  1,  2 — 17. 

Delay  accounted  for,  255. 

avoiding  contract,  244. 

bar  to  relief,  31,  240. 

before  arrival  at  port  of  loading,  745. 

by  carriers,  damages  for,  697. 

lord  of  copyhold  manor,  126. 

seller  of  goods,  672. 
charterer  contributing  to,  757,  758. 
dock  company  causing,  758. 
employer  causing,  373. 
forfeiture,  when  waived  by,  108,  336. 
freighter's  liability,  757. 
gale — contract,  206. 
liquidated  damages  for,  680. 
loading  or  sailing,  736,  738. 
nuisance,  486. 
obtaining  minerals,  745. 
partnership  account,  93. 
payment  for  goods,  673. 
penalty  for,  373. 
performance,  sale  of  goods,  672. 
pressure  due  to  neighbouring  strike,  745. 
railway  or  canal  company,  696. 
shipping  contract,  738,  744,  745. 
specific  performance  barred  by,  254 — 256. 
subsidence,  407. 
trade  name  injunction,  690. 
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Delay,  tramway  making,  470. 
transhipment,  754. 
trespass  action,  483. 
undue  preference  by,  730. 
wagons,  694. 

water  rights  infringed,  440. 

Delf,  or  delph,  defined,  7. 

Delivery,  alteration  of  place  of,  097. 

"  as  soon  as  possible,"  669. 

at  intermediate  port,  753. 

by  railway  and  other  carriers,  696. 

shipowner,  751. 
damages  for  failure  to  make,  698,  747. 
default  in,  673. 

due  implied  in  shipping  contract,  739. 

"f.o.b."  contract,  740. 

free  from  freight,  754. 

full  freight  on  refusal  to  take,  752. 

goods  sold,  668—674,  685,  697. 

"  if  required,"  668. 

mixed,  670. 

monthly  quantities,  669 — 672. 
l^art  of  goods  sold,  664 — 676. 
place  of,  669. 
postponement  of,  681. 
refusing  to  make,  680. 

take,  675. 
rejection  for  wrong,  670,  671. 
shipping  contract,  750 — 752. 
short,  of  cargo,  753. 
short  of  port  of  destination,  753. 
suspension  of,  during  strike,  672. 
time  for  taking,  712. 
to  carrier,  673,  674. 
traffic  outside  terminal  station,  710. 
up,  covenant  for,  300,  319,  327. 
wrongful,  of  railway  wagons,  702,  703. 

Demand  note,  for  rates,  616. 

of  interest,  682,  683. 
rent,  333. 

Demesne  lands,  132,  133,  136. 

Demise,  covenant  implied  by  word,  233,  359,  360. 
in  excess  of  power,  275,  283. 

Demitiirage,  averaging  time  gained  and  lost,  755. 

charge  by  railway  company,  710,  711. 

charterer's  liability  for,  744. 

delay  caused  by  shipowner,  757. 

on  railway  wagons,  703. 

shipping  contracts,  754 — 759. 

time  for  loading  or  unloading  not  specified,  757. 

undue  preference,  729. 

waiting  beyond  agreed  days  of,  748. 

Dependent  covenant,  343. 
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Deposit,  advance  on,  of  deeds,  113. 

coal,  &c.,  agreement  as  to,  222. 
for  performance  of  covenants,  326. 
implied  right  of  temporary,  118. 
lease,  not  assignment,  326. 
licence  to,  365. 
on  wastes,  custom  to,  139. 
recovery  back  of,  245. 

Dep6ts  at  railway  stations,  712. 

Depreciation,  capital  lost  hj,  107. 

of  mining  property,  254. 

of  surface,  rent  for,  321,  322. 

pending  completion,  227. 

Deprivation  of  parson,  173. 

Derbyshire,  acreage  rents,  274. 

lead  mines  in,  159,  208,  209,  353. 

Derogation  from  grant,  385,  387,  400,  406,  409,  464,  470. 
rights  of  earlier  lessees,  270. 

Derrick,  delay  in  delivery  of,  680. 
rateability  of,  600. 

Descent,  co-ownership  may  arise  by,  82. 

possession  claimed  by,  120  et  seq. 

Description,  error  in,  227,  240,  241,  248. 

goods  sold  by,  661,  662. 

highway  boundaries  and  strips,  185,  186. 

in  view  of  ancient  workings,  226. 

minerals  under  canal,  198. 

of  parties  in  agreement,  218,  219. 

of  property,  224—227. 

opponent  when  entitled  to  see,  225. 

plan,  and  words,  226,  227. 

river,  178. 

vendor's  duty  as  to,  222. 
Despatch,  loading  or  unloading  with,  758,  759. 

Destruction  of  rights  of  commoners,  118,  119,  139. 

on  removal  of  fixtures,  351,  353. 

Detention  of  railway  company's  engine,  706. 

railway  wagons,  703,  710,  711. 
ship,  736,  754,  759. 

Deterioration  in  coal,  679. 

of  goods  during  transit,  674,  696. 

machinery,  "  winning  expenses,"  285. 
pending  completion,  227. 

Determination  of  agreement  of  employment,  636. 
of  lease,  291,  342—346. 
if  unworkable  to  profit,  300. 

C.  ^ 
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Determination,  power  of,  242,  366. 

rent  on,  286. 

wlien  coal  paid  for,  278. 

when  fully  gotten,  298. 

DeyiATION  from  highway,  468,  473. 
in  ship's  route,  739. 

Devisee,  transfer  of  realty  to,  65. 

Devolution  of  gale  in  Forest  of  Dean,  206. 

instalments  of  purchase-money,  294. 
legal  interest  in  realty,  on  death,  65,  126. 
minerals  held  by  co-owners,  84,  86. 

not  severed,  120. 

severed  by  tenant  for  life,  34. 
share  in  partnership,  97. 
under  executory  devise  over,  71. 

Devon,  tin  mines  in,  100—102,  159,  207,  208. 

DlFEERENCE  in  tenure  or  nature  of  property,  247. 

way  in  which  title  held,  247. 

Different  properties  held  on  different  trusts,  62. 

Differential  treatment  by  railway  company,  725 — 730. 

when  justified,  731 — 
733. 

when    not  justified, 
728—730. 

Digging  coal,  by  custom,  129. 

for  stone  in  inclosed  lands,  150. 

Dilapidations,  minerals  not  fund  for,  171. 
of  glebe,  171,  172. 

Diminishing  minimum  rent,  277. 

Dip,  abandoned  coal-mine,  512. 
barrier  on  the,  508. 
working  to  the,  427,  443. 

Direction  of  roadway  clearly  defined,  460. 

not  defined,  460,  461. 

Directors,  borrowing  ultra  vires  of,  112. 

concealment  of  secret  profit  to,  252. 
cost-book  mine,  102. 
implied  agreement  by  and  with,  109. 
indemnity  of  ,  90. 

misfeasance  and  non-feasance  by.  111. 

number  of,  109. 

position  of,  109—111,  544,  546. 

qualification  shares,  109. 

remuneration,  111. 

secret  profit  by,  110. 

set-off  by,  on  winding-up,  90. 

trustees  and  agents,  90. 

Dirt,  deduction  from  wages,  492,  493. 
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Discharge  and  escape  of  water,  137,  437,  441—449. 
at  intermediate  port,  749. 
cargo,  usage,  737. 
frost  hindering,  758. 
"in  (regular)  turn,"  758. 
naming  port  of,  750. 
notice  of  readiness  to,  750. 
obstacles  caused  by  freighter,  756. 
of  servants,  637. 
on  quay,  745. 

strikes  hindering,  743,  757. 
time  for,  757. 

Disclaimer  of  covenant,  297. 

onerous  property  of  bankrupt,  73. 

Disclosure  by  agents  of  companies,  92. 
director,  110. 
lessee,  238. 
partners,  92,  94. 
purchaser,  237. 
trespasser,  238. 

trustee  on  purchase  from  beneficiary,  64. 
in  contracts,  236  et  seq. 
of  defects  of  title  on  sale,  222. 

trespass  by  intending  purchaser,  482. 

Discount,  issue  of  shares  at  a,  104,  111. 

**  Discovered  or  opened,"  meaning  of,  279,  311. 

Discovery  by  opponent,  225. 

of  explosion  or  accident — inquiry  on,  517. 
forfeiture,  333. 
lessor's  title  deeds,  258. 
trader's  books,  654,  720. 
trespass,  478. 

Discretionary  trust,  Settled  Land  Acts,  61. 

Disentail  necessary  to  enable  owner  in  fee  tail  to  sell  or  lease,  21. 

Dishonoured  cheques,  directors  not  liable  on,  110. 

Disintegration  of  railway  and  canal  rates,  715—717. 

Dislocation,  abandoned  coal  mine,  512. 
caveat  emptor,  309. 
how  to  be  described,  224. 
plan  of  colliery  to  show  every  known,  509. 
unworkability  to  profit  because  of,  280. 
And  see  Fault. 

Dismissal  of  agent  for  fraud,  655. 

manager  for  absence,  502. 
servant  without  notice,  637,  638. 

Disobedience,  dismissal  for,  637. 

Disposal  of  minerals,  express  powers  of,  261. 

Disputes  between  employers  and  workmen,  642. 

a  F  2 
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Disqualification  for  inspectorship  of  mines,  514. 

of  arbitrator,  378,  379. 
interested  justice,  544. 

Dissection  of  railway  rates  and  charges,  715 — 717. 

Dissolution,  account  without,  against  co-owning  partner,  85. 
of  partnership  by  bankruptcy,  97. 

death,  97. 
effluxion,  97. 
notice,  97. 
remedies  on,  85,  92,  95,  96. 

Distinct  rents  for  distinct  portions,  281. 

Distractions,  allowance  for,  285. 

Distress,  adjoining  collieries,  288,  289. 
agreement  for  lease,  257. 
amount  of,  289. 
evasion  of,  289. 
exemptions  from,  289,  290. 
forfeiture,  when,  waived  by,  335,  337. 
mining  lease  or  licence,  75,  256,  288,  369. 
mortgagor-landlord,  80. 
on  sub-lessee,  331. 
paramount  to  debentures,  113. 
premises  on  which  leviable,  288,  289. 
railway  "tolls,"  703. 
rent,  288—294. 
second,  289. 

stayed  by  winding-up,  114. 
voidable  lease,  276. 
wayleave  rent,  275. 
winding-up  of  company,  291 — 294. 

District  Council,  powers  of,  153,  161,  165. 

Disturbance  of  easement  by  lessor,  277. 

roadway,  469 — 471. 
support,  398—407. 

DiSTURNPiKED  roads,  minerals  under,  184. 

Disused  streets,  minerals  under,  187. 

Ditch,  cleansing,  and  maintenance  of,  449. 
when,  public  sewer,  586. 

Diverting  water,  434—441. 

Eivers  Pollution  Act  not  applicable  to,  453. 

Dividends  of  limited  company,  107. 
out  of  capital,  104. 

Division  of  mine  into  parts,  501. 

Dock  charges,  distinguishing,  715 — 717. 
companies,  liability  of,  749. 
crowded,  demurrage  where,  757. 
insufficient  depth  of  water  in,  757. 
loading  or  unloading  hindered  by  state  of,  758. 
mud  accumulation  in,  749. 
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Dock  naming,  743,  744,  756. 
readiness  in,  743,  756. 
regular  turn  in,  758. 

DoCTTMENTS,  ancient,  explained  by  usage,  130. 
construction  of,  231—235. 
mistake  as  to  nature  of,  240. 
And  see  CONSTRUCTION-. 

Dole  meadows,  ownership  of  minerals  under,  148. 

Dominant  owner,  roadway,  460,  466—469. 

water  discliarged  by,  447. 

Dormant  mine,  when  deemed  "  open,"  25. 

Double  damage,  290. 

Downcast  shaft,  using,  531. 

Downthrow  defined,  224. 

DowRESS,  estate  and  powers  of,  55,  56. 

Draft,  return  of,  when  acceptance,  214,  220. 
sending  of,  when  acceptance,  215. 

Drainage  board,  dealings  with  land  by,  166. 

delay  as  to  water  yielded  by,  440. 
into  streams,  453. 

mines  under  and  near  works  of,  407. 

of  houses,  586—588. 

rate,  302,  508,  621,  628. 

rights  under  Settled  Land  Acts,  47. 

severance  of  unity  of  possession,  463. 

Draining,  artificial  sough  or  level  for,  436. 

expenses,  by  whom  payable,  303. 
inherent  right  of  ownership,  448. 
lead  mines  in  Derbyshire,  209. 
modern  machinery  for,  119,  154. 
right  of,  269,  270. 

subsidence  caused  by,  398,  399,  449, 

underground  water,  385. 

water  in  undefined  course,  435. 

waterworks,  412. 

works  of  local  authorities,  412. 

Drains,  cleansing  and  maintenance  of,  449. 
entry  for  repair  of,  439. 
insufficient,  447,  449. 
liabilities  and  rights  as  to,  586 — 588. 
nuisance,  589. 

Drawing  bills,  injunction  against  partner,  92. 

Drifts  through  barriers,  316. 

Driftway,  "winning  expenses,"  285. 

Driving  belts,  when  fixtures,  352. 

power  removable  as  trade  fixture,  353. 
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Deowned  mines  not  rateable,  599. 

Deowning,  covenant  to  work  notwithstanding,  '310,  314,  315. 
earlier  lease,  270,  315. 
expenditure  by  co-owning  partners,  84; 
machinery  and  fixtures,  removal  of,  355. 
mine,  criminal  liability  for,  595. 
mines  unworkable  because  of,  278. 
obligation  as  to,  306,  314,  315. 
preventing,  of  partnership  mines,  91. 
railway  company  causing,  428. 
specific  performance,  250. 
waterworks  responsible  for,  414. 

Drum,  regulations  as  to,  in  coal  mine,  532. 

Drunkenness,  sale  to  person  in,  657. 

Duchy  of  Cornwall,  mines,  &c.  belonging  to,  4,  5,  158. 

Duplication  of  initial  mileage  rate,  722. 

Duration  of  assignee's  liability,  330. 

lessee's  liability,  330. 
term  of  lease,  87,  88,  219. 
licence,  368. 

Duress  on  sale  of  goods,  684. 

Durham,  minerals  under  foreshore  of  county  of,  181. 
tonnage  rents,  274,  275. 
university,  lease,  &c.  of  mines  of,  174. 

Duties,  covenant  to  bear,  303. 

Duty,  export  of  coal,  630—634. 


Earlier  grant,  support  under,  389,  408. 
lease,  266,  270. 

barrier  removed,  315. 

flooding  caused  by  working  under,  362,  449. 
interruption  of  enjoyment  under,  360. 
subsidence  under,  402,  403. 
support,  389,  398,  408. 
water  discharged,  362,  449. 
workings,  234. 

Easement,  acquisition  of,  123,  447,  466,  485. 
church  lands,  167. 
completion  of  transaction  as  to,  48. 
Crown  mines,  156. 
deed,  when  not  necessary,  221. 
demise  under  Settled  Estates  Act,  38. 
Derbyshire  customs,  209. 
disturbance  of,  469,  470. 
enfranchisement,  135. 
exchange  under  Inclosure  Act,  155. 
flood  prevention,  448. 
inclosure,  153. 
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Easement  in  third  person,  229. 

mining  code  applies  to,  419. 

navigation  company,  over  river,  198. 

of  necessity,  396,  465. 

Public  Health  Acts,  161. 

pumping,  436. 

rateability,  600. 

registered  land,  209,  210. 

separable  from  minerals  also  demised,  277. 

severance  of,  on  sale,  463. 

statutory  undertakers  interfering  with,  419,  432. 

tunnel,  when  not,  430. 

under  Settled  Land  Acts,  39,  40,  47,  49. 

Ecclesiastical  commissioners,  overpayments  carried  forward,  357. 

sales,  leases,  &c.  of  church  mines,  168 
—174. 

corporation,  dealing  vdth  mines  by,  167 — 174. 
hospital,  lease  of  mines  of,  167  et  seq. 
lands,  167—174. 
Leasing  Acts,  170,  171. 

Effect  of  exception,  232,  233. 

part  possession,  230. 

Efficiently,  covenant  to  work,  305. 

Egress  from  mine,  regulations  as  to,  499. 

Ejectment  for  not  working  mines,  308. 

licensee's  remedy  on,  369. 

of  assignee  or  underlessee,  259. 

lessee  by  mortgagee,  80. 

tenant  on  sufferance,  58. 
restraint  of,  against  navigation  company,  195. 
threat  of,  362. 

Election  to  avoid  contract,  244. 

Electeic  lighting,  restrictions  as  to  minerals,  165. 
support,  415,  429. 

Embezzlement  by  clerk  or  servant,  640. 

Employers  and  workmen,  disputes  between,  642,  646,  647. 
completion  of  work  by,  374. 
defective  work,  372. 
engineer  of,  as  arbitrator,  378,  379. 
extras  ordered  by,  371. 
liability  for  injury  to  workmen,  642. 
nuisance  by  workmen,  486. 
preventing  performance  of  contract,  371,  373. 

Employment,  agreement  for,  635  et  seq. 

of  boys,  girls  and  women,  489,  555. 

Empty  wagons,  detaining,  694. 

return  of,  692. 

Enabling  statutes,  173. 
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Encroachment  by  tenant,  144. 

water  upon  land,  180. 
in  lands  enclosed  under  Inclosui'e  Act,  155. 
on  wastes,  143,  144. 

wharf,  470. 

Endowed  schools,  mineral  property  of,  176. 

Enfranchised  copyholds,  132—136. 

Enfranchisee,  one  suing  on  behalf  of  all,  142. 

Enfranchisement  at  common  law,  133,  134. 

customary  freeholds,  132. 

described  as  freehold,  247. 

exception  on  sale  of,  233. 

part  of  Crown  manor,  156. 

sale  of  copyholds  subject  to,  223. 

under  Copyhold  Act,  1894.. .134,  135. 

Lands  Clauses  Acts,  134. 

Settled  Land  Acts,  40,  134. 
wastes,  128. 
when  presumed,  136. 

Engine  houses,  350. 

plane,  manholes  in,  530,  568. 

Engineer,  certificate  of,  is  not  award,  376. 
plans,  370. 

reference  to  employer's,  378. 
when  "  agent,"  546. 

Engineman,  attendance  of,  in  coal  mine,  531. 
breach  of  rules  by,  536. 

Engines,  age  of  person  in  charge  of,  531,  556. 
coal  for,  318. 

compensation  by  statutory  undertakers  for,  425. 
deduction  for  rating  purposes,  608. 
exception  of  right  to  erect,  269. 
fastened  to  concrete  foundation,  351. 
free  coal  for  use  of,  286. 
interfering  with,  596,  597. 
malicious  damage  to,  596. 
removable  as  trade  fixtures,  353. 

English  mining  royalties,  table  of,  274. 

Enhancing  the  rateable  value,  601. 

Enjoyment,  alteration  of  mode  of,  452. 

covenant  for  quiet,  233,  234. 

for  twenty  years,  support,  395—398,  466—469. 

in  succession,  62. 

requisites  of  easement,  467. 

Enlargement  of  long  term  into  fee  simple,  57. 

powers  given  by  Settled  Land  Acts,  61. 
time  for  award,  377,  378. 
user — nuisance,  486. 

right  of  way,  468. 

way  of  necessity,  465. 
yearly  tenancy  into  estate  for  years,  121. 
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Enbolment  of  contracts  for  sale  to  canal,  194. 

lease,  not  necessary,  283. 

Entailed  estate,  disentail  of,  21. 

working  mines  in,  21. 

Entire  rent  for  minerals  and  easements,  277. 

reservation  of,  when  it  avoids  lease,  275,  276. 
work,  contract  for,  372. 

Entrances,  fencing,  525,  530. 

Entry  by  co-owner,  85. 

Crown  for  working  mines  royal,  158. 

excluded  commoner,  141. 

lessee  to  perfect  his  title,  259,  283. 
commencement  of  tenancy,  on,  272. 
covenant  for,  323. 
implied  right  of,  118. 
of  coal  shipped  for  exportation,  631. 
on  forfeiture,  334. 
repudiation  of  lease  after,  237. 
statutory  undertakers'  duty  before,  429,  430. 
usual  covenant,  when,  300. 
vendor,  when  entitled  to  make,  224. 

Episcopal  and  capitular  estates,  mining  leases  in,  169. 

Equal  mileage  rates,  727. 

Equality  of  group  rates,  714. 

railway  rates  and  charges,  723,  724,  725. 
undue  preference,  723 — 735. 

Equitable  assignees,  option  of  purchase  by,  234. 

rights  and  liabilities  of,  256  et  seq.,  329. 
charge,  forfeiture  not  worked  by,  335. 
debentures  subject  to,  113. 
is  not  bill  of  sale,  75. 
deposit  of  lease,  326. 
fee,  disposal  of,  by  married  woman,  66. 
lessees  of  mine  worked  in  partnership,  93. 
mortgage  on  shares,  109. 
remedies  against  assignee,  256,  257. 
waste,  23. 

account,  time  limitation,  31. 
by  absolute  owner,  19. 

devisee  in  fee,  subject  to  executory  devise 

over,  19. 
infant  tenant  in  tail,  69. 
tenant  for  life,  23. 

Equity,  rules  of,  prevail  over  those  of  common  law,  257,  n. 

Erections,  fixtures,  included  in,  354. 

Error,  240 — 246.   And  see  Mistake. 

in  arbitration  award,  381,  382. 
carrying  out  agreement,  232. 
description,  227. 
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Escape  of  polluting  matter,  450. 
water,  441 — 449. 

when  not  actionable,  445. 

Escheat  of  copyholds,  20. 

fee  simple  estate,  20. 

Essence  of  contract,  when  time  of,  254—  256,  373. 

Estate  duty  on  death,  629. 

Estimate  on  proof  in  bankruptcy,  290. 

"Estimated,"  how  construed,  670. 

Estoppel,  agent,  651,  652. 

assignee  or  underlossee,  259. 

avoiding  contract,  244. 

buyer  of  goods,  666. 

company — share  certificate,  107. 

confirmation  of  lease,  69. 

cost-book  mining  company,  101. 

forfeiture  waived  by,  336,  337. 

grantor  to  canal  company,  195. 

lessee,  259,  341. 

one  joint  holder  of  lease,  83. 

tenant  taking  lease  from  mortgagor,  80. 

Estovers  by  tenant  for  life,  22. 

tenant  for  years,  57. 
custom  to  inclose  against,  139. 

Estuaries  of  sea,  minerals  under,  177 — 181. 

Evading  distress,  289. 

Every  or  any  part,"  462. 

Eviction  by  mortgagee,  80. 

superior  title,  damages  on,  363. 
title  paramount,  360. 
from  part  of  demised  premises,  362. 
threat  of,  infringes  quiet  enjoyment,  362. 

Evidence  of  acceptance,  215. 

adverse  possession,  117,  122,  177 — 179. 
arbitrator  improperly  admitting,  378. 
boundary,  225,  226. 
commoners'  rights,  140,  143. 
contract,  218—222. 
copyhold  manor,  127. 
custom,  129,  130,  131,  142,  143,  394. 
disintegration  of  railway  rates,  716. 
employment  agreement,  635. 
exception,  effect  of,  233. 
extent  and  identity,  251. 
extrinsic,  when  admissible,  231. 
highway,  182. 

identification  of  property,  219,  220. 
inclosure,  adverse  possession  by,  143. 
latent  ambiguity,  243. 
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Evidence  of  mineral  content  of  land,  430. 

minerals  under  highway,  185. 

mistake,  242. 

money  borrowed,  90. 

navigation  company's  ownership,  194. 

nuisance — damage,  484,  485. 

on  rating  appeal,  617. 

reduction  of  capital,  103,  104. 
possession  and  title,  121,  122. 
prescription,  142,  143. 
reputation,  130,  141. 
right  to  let  down,  387  et  seq.,  394. 
sale  of  goods,  656. 

seashore  and  wastes,  ownership  of,  171 — 181. 

sidings  rebate,  700,  701. 

subsidence,  400. 

support,  383,  395. 

through  railway  rate,  720 — 722. 

title  to  mining  shares,  108. 

trespasser's  workings,  481,  482,  483. 

tunnel  under  highway,  123. 

turn  book  at  port,  738. 

wastes  or  commons,  141,  144. 

Examination  board  for  colliery  managers,  503,  504,  550,  551. 
of  goods  bought,  662,  674. 

plan  by  mines  inspector,  508. 
on  delivery  by  carrying  company,  696. 
railway  wagons,  702. 

ExcAYATiON  in  building  site,  270. 

near  canal,  196. 

Excepted  causes  of  delay,  672. 

perils  in  shipping  contracts,  740 — 743. 
full  freight,  753. 

Exception  of  minerals,  116,  117,  233,  267. 

canal  company,  on  sale  to,  195. 
compensation  for  subsidence,  annexed  to,  385. 
construction  of,  2—18,  120,  220,  232,  233. 
covenant  in,  297. 
disclosure  of,  on  sale,  222,  223. 
enfranchisement,  133 — 136. 
exchange  under  Inclosure  Acts,  155. 
exhausted  parish  lands,  sale  of,  163. 
express  grant  overrides,  269. 
glebe  lands,  sale  of,  169,  173. 
implied  rights,  267,  396,  410,  438,  n. 
in  earlier  leases,  270. 

inclosures,  13,  15,  150,  151. 

lease,  20,  40,  47,  266—271,  454. 
for  lives,  54. 
interference  with  rights  granted  by,  465. 
land  other  than  the  surface,  116,  117. 
lessor's  liability,  under,  359. 
letting  down,  provisions,  387. 
licence  does  not  operate  as,  365. 
lower  seams,  205. 
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Exception  of  minerals,  mistake  in,  241. 

mortmain  gift,  176. 

purchases  under  Settled  Land  Acts,  49, 

registered  land,  dealings  with,  209. 

re-grant  of  easement,  267. 

series  of  local  Acts,  149. 

specific  performance  subject  to,  250. 

Statutes  of  Limitation,  122. 

subsidence  after  conveyance,  403. 

provisions  in,  388,  392. 

subsoil,  when  included  in,  420. 

support  for  new  buildings,  395 — 398. 

surface  apart  from  minerals,  62. 

surrender  of  lease,  46. 

wastes  and  common  fields,  147. 

water  rights  annexed  to,  448. 

way  leave  rights  annexed  to,  453 — 464. 
of  right  of  way,  463. 

to  remove  barrier,  315. 
roadway  flooding,  prevention,  314. 
shipping  contract,  737. 
working,  liberty  of,  366. 

Excessive  arbitration  award,  380,  381. 

lease,  62,  173,  175,  275,  283. 
royalty,  recovery  of,  279. 
storage  of  water,  444. 
user  of  road,  196,  470. 
surface,  266. 

weight,  distinguished  from  "extraordinary  traffic," 
192. 

Exchange,  bills  of,  for  colliery  partnership,  89. 

cost-book  mines,  89,  102. 
by  Commissioners  of  Works,  160. 
infant  owner,  70. 
municipal  corporation,  161. 
Secretary  of  War,  159. 
of  church  mines,  167 — 174. 
Crown  lands,  156. 
lunatic's  mines,  72. 
post-office  lands,  160. 
undivided  share  in  mines,  47. 
on  inclosure,  155. 
under  Settled  Land  Acts,  40,  47. 

Exclusion  of  custom  from  agreement  of  tenancy,  6,  7. 
one  co-owner  by  another,  85. 
partner,  93,  95,  96. 
right  of  support,  72,  400. 
possessory  title,  by,  122. 

Exclusive  licence,  365,  366,  367. 

Executed  or  executory  interest,  94. 

Execution  against  seller  of  goods,  667. 
forfeiture  on,  338. 
of  documents,  220,  221. 
stayed  by  winding-up,  114. 
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ExECTTTORS,  action  against,  471,  483,  484. 
arbitration  by,  377. 
concurrence  of,  in  conveyance,  65. 
improperly  becoming  partner,  243. 
instalments  of  purchase -money  to,  294. 
suflB.cient  description  in  agreement,  219. 
trespass  action  against,  483,  484. 

Executory  devise  over,  19,  53. 

working  mines  under,  71. 
wrongful  working  under,  30. 

Exemptions  by  Secretary  of  State,  532,  545,  548,  550. 

certificated  manager,  502. 
explosives  in  slate  mines,  568. 
shafts,  500,  501,  531. 
from  distress,  289,  290. 
of  liability  for  subsidence,  386 — 395. 

of  railway  company,  695,  696. 
to  support  modern  buildings,  400, 

Exhausted  mine,  income  tax  on,  627. 

in  Forest  of  Dean,  312. 
machinery,  602. 
meaning  of,  312. 
not  rateable,  599,  606,  609. 
parish  lands  and  gravel  pits,  163,  188. 

Exhaustion,  break  clause  on,  344. 

by  ancient  workings,  226,  280. 
of  gale,  206. 
of  mine,  318,  342. 
payment  of  rent  until,  278. 

Existence  of  minerals,  242. 

assumed,  when,  223,  224,  233. 
misstatement  as  to,  248. 
not  implied,  278. 
uncertainty  as  to,  213,  251. 
warranty  of,  309. 
ship,  738,  739,  740. 

Expenditure,  overrides  Statute  of  Frauds,  222. 
under  licence,  367,  368. 

Expenses,  monthly  payments  towards,  251. 

of  haulage  and  hewage,  228,  252,  475—484. 
protecting  partnership  mines,  &c.,  91. 
winning,  284,  285. 

Expert  evidence  on  reduction  of  capital,  103. 

not  ultra  vires  to  pay  for  report  by,  104. 

Expired  lease,  adoption  of,  by  remainderman,  59. 

Explorations,  287,  430. 

by  intending  lessee,  242. 

Explosions,  criminal  liability  for  causing,  597. 

Government  inquiry,  516 — 518. 
in  mine,  509,  558. 
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Explosions,  inquest  on  death  caused  by,  520 — 522. 
manslaughter,  597. 
notice  to  inspector  of,  509. 
report  hj  mines  inspector,  516. 
ventilation  apparatus  to  be  guarded  against,  523. 

Explosives,  accidents  from,  509,  558. 

licence  required  for,  583. 

managers'  liability  as  to,  529. 

notice  to  inspector  of  injury  by,  509,  558. 

special  rules  as  to,  538. 

storing,  582. 

use  of,  below  ground,  526. 

Export  duty  on  coal,  630—634. 

bunker  coals  free  from,  634. 
of  coal,  trade  name  on,  690. 

Express  Act  as  to  support  for  works  of  local  authorities,  415,  416. 
agreement  as  to  water,  438. 

implied  rights  in  relation  to,  262,  438. 
covenant  against  working  up  to  fault,  323. 
assignee's  liability,  329. 
pillars,  323. 
quiet  enjoyment,  360. 
to  repair,  318. 
exclusion  of  right  to  support,  389. 
grant  from  the  Crown,  177,  178. 

exception  superseded  by,  269. 
implied  rights  as  affected  by,  17,  119,  262,  438. 
of  mines  for  railways  and  public  undertakings,  409  et  seq, 
right  to  discharge  water,  447. 
pollute  water,  451. 
support  for  new  buildings,  395. 
from  water,  385. 
powers  of  working,  261 — 266. 

Extension  of  objects  of  limited  company,  103. 

Extents,  Crown,  are  evidence  of  custom,  129. 

Extra-judicial  entry,  by  co-owner,  85. 

Extraneous  minerals  carried  through  copyholds,  124,  125. 

inspection  and  measurement,  323. 
minimum  rent  in  relation  to,  279. 
roadway  for,  286. 

wayleave  for,  263—265,  282,  328,  453. 
water,  448. 

Extraordinary  traffic  on  highways,  190—193. 

Extras,  371. 

absolute  contract  embracing,  373. 
completion  delayed  by,  374. 
plan  in  relation  to,  373. 
wholly  outside  of  contract,  371. 

Extrinsic  evidence,  admissible,  when,  231. 

as  to  agreement  for  employment,  635. 
charter-parties  and  bills  of  lading,  737. 
identity  and  extent,  219,  220,  251. 
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Pacilities  for  railway  and  canal  traffic,  692 — 695. 
Fact,  affecting  customs  as  to  copyhold  mines,  131. 
Factors  Act,  666,  667. 

Factory  and  Workshop  Act,  581,  582,  584,  585,  646. 
Failtjre  of  the  mine,  309. 

Fairly  got,  covenant  for  minerals  to  be,  310. 
workable,  meaning  of,  311. 
wrought,  231,  296. 

Fall  of  large  stones  on  copyhold  tenement,  131. 

Falsa  demonstratio  non  nocet,  227. 

False  statements,  235 — 240. 

Faults,  allowance  for,  285. 

caveat  emptor,  309. 

covenant  not  to  work  up  to,  323. 

cutting  through,  235. 

description  of,  224. 

in  abandoned  coal  mine,  512. 

plan  to  show  all,  509. 

rents  in  view  of,  273,  274. 

unworkability  to  profit  because  of,  226,  280. 

Federation,  checkweigher  as  agent  of,  496. 

Fee-simple,  conveyance  for  term  of  years,  117. 
covenants  by  owner  in,  360. 
enlargement  of  long  term  into,  57. 
grant  in,  233. 

infant  owner  in,  68,  69,  70. 
liberty  to  work  reserved  by  owner  in,  366. 
misrepresentation  on  sale  of,  237. 
powers  of  owner  in,  19,  20. 
reservation  of,  133. 

Fee-tail,  powers  of  owner  in,  20 — 22,  68,  71. 

Fees,  examination  of  colliery  managers,  504,  506. 

Felony  in  relation  to  mines  and  minerals,  593. 
master's  liability  for  servant's,  640. 

Fence  against  ditch  in  new  highway,  474. 
boundary,  472. 
defective,  473. 

injury  to,  by  mining  operations,  474. 
lessee  under  expired  agreement,  510. 
mandatory  injunction  to  restore,  320. 
newly  dedicated  highway,  474. 
rights  and  liabilities  as  to,  472 — 475. 
to  shaft,  473. 

Fencing  abandoned  mine,  510,  511,  559. 

by  earlier  lessees  in  rivalry,  266. 
entrance  to  working  place,  525. 
entrances  to  coal  shafts,  530. 
machinery  in  mine,  532,  569,  570,  585. 
old  shafts,  530,  569. 
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riDUCiARY  relationship,  64,  8G,  110,  123,  236,  243. 

Fields,"  ownership  of  minerals  in,  145,  147. 

Final,  arbitration  award  must  bo,  380,  381. 

Finding  employment,  636. 

Fine  for  consent  to  assignment,  326. 
free  wayleave,  283. 
on  leases  under  Settled  Land  Acts,  43,  277. 
renewal  of  lease,  46,  358. 
tin,  lead  and  copper  mines  held  on  lease,  613. 

Fines,  deduction  from  workman's  wages,  645. 
for  breach  of  order  or  decorum,  645. 
payment  of,  by  trade  union,  648. 

Fire,  barrier  covenant  when  not  extending  to,  316. 
cargo  burnt  before  sailing,  752. 
lessor's  liability  to  rebuild,  363. 
performance  prevented  by,  372. 
railway  company's  liability  for,  696. 
setting  coal  mine  on,  594,  595. 
shipping  contract  excused  by,  741. 
ventilation  of  coal  mine,  523. 

FiHE-CLAY  is  a  mineral,  9. 

kiln  for  burning,  545. 
mines  regulation,  488 — 554. 
workable  to  profit,  311. 

Firm,  property  bought  with  money  of,  88.    And  see  Partneeship 

First  refusal,  235. 

Fishery,  several,  imports  ownership  of  soil,  179- 

Fitness  of  goods  sold,  661,  662. 

Fixed  motive  power,  &c.,  75. 
rent,  271,  272—296. 

Fixtures,  350—356. 

assigned  separately  from  freehold,  75. 
covenant  runs  with  the  land,  327. 
Derbyshire  lead  miners',  209. 
distress,  289. 

express  power  to  remove,  354,  355. 
heir,  devisee,  personal  representatives,  20. 
lessor  pui'chasing,  356. 
mortgagor  and  mortgagee,  74,  75. 
rateability,  601. 

remedies  for  wrongful  removal,  356. 

removal  of,  350 — 356. 

revocation  of  licence,  369. 

stamp  on  agreement  to  purchase,  364. 

tenant  for  life,  36. 

tenants',  319. 

Flints  are  minerals,  6,  7. 

custom  to  sell,  6,  7. 
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Eloating  charge,  113,  218. 

Flooding,  damages  for,  317. 

earlier  lessees'  mines,  270. 

gale  of  adjoining  owner,  205. 

gravitation  causing,  441. 

lessor's  liability  for,  362. 

mines  unworkable  from,  278. 

mortgagee's  liability  for,  79,  316. 

obligations  as  to,  306,  314—317. 

of  mines,  barrier  endangered  by,  269,  445. 

caused  by  canal,  199,  203,  445,  446. 
prevention,  244,  448. 
quiet  enjoyment  interfered  with,  by,  360. 
railway  company's  liability  for,  428. 
shaft  by  accident,  386. 
waterworks,  &c.  causing,  415,  425. 

Floods,  deliveries  suspended  during,  672. 

Fluctuating  character  of  mining  property,  254. 

Food,  wages  not  to  be  paid  in,  643. 

Footage  rent,  272,  280,  296. 

Foreclosure,  by  debenture  holders,  114. 

of  mortgage,  78,  79,  93. 

Foreign  government,  loading  or  unloading  ship,  758. 
merchandise,  railway  rates  for,  726,  733. 
mine,  90,  91,  626. 
minerals,  conveyance  of,  286. 

free  way  leave  for,  120. 

through  copyhold  tenement,  124,  125,  128. 

shaft  for,  84. 

"  through,  over  or  under"  lands,  282. 
way-leave  for,  262—265,  328,  453—471. 
water,  448. 

Foreshore,  mines  and  minerals  under,  136,  176 — 181. 
rates  on  mines  under,  612. 
title  against  Crown,  136,  177,  179. 
*'  waste  grounds,"  178. 

Forest  of  Dean,  mines  in  and  near,  159,  204—206,  274,  312. 

Forfeiture  and  re-entry,  333 — 339. 

assignment  without  consent,  325. 

building  not  completed,  373. 

copyhold  tenement  for  wrongful  working,  126. 

enforcement  of  right  of,  338. 

fencing  abandoned  mine  not  to  occasion,  511. 

fraudulent  working  to  avoid,  313. 

gale,  205. 

inspection,  323,  324. 
lease  in  mortgage,  78. 
relief  against,  244,  337—339. 
remedying  defect  in  coal  mine,  516. 
second  shaft  not  to  occasion,  499. 
shares,  101,  108. 
underlease,  247. 
waiver  of,  335 — 337. 
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FoRaETFULN"Esg,  dismissal  of  servant  for,  637. 

forfeiture  not  relieved  against  for,  325,  339, 
setting  aside,  for,  243,  244. 

Formal  contract,  acceptance  subject  to,  213. 

Formalities  of  contracts,  212,  216—222,  657,  658. 

Formation  of  contract,  212—222. 

Forms  under  Coal  Mines  Regulation  Acts,  551. 

Forward  delivery,  contract  of  sale  for,  681. 

Fossils,  exception  of,  in  inclosure  Acts,  4. 

Fouling  water,  449—453,  486. 

Fraud  against  bankruptcy  laws,  97,  100. 
by  agent,  652,  654 — 656. 

arbitrator,  379. 

directors,  105. 

driver  of  coal  cart,  686. 

lessee,  280,  284,  339. 

liquidator  in  selling  to  himself,  110. 

partner,  95. 
consent  to  assignment  by,  326. 
criminal  liability  for,  593. 
goods  got  by,  666,  684. 
in  action  for  deceit,  105. 
limitation  of  action  for  trespass,  433. 
on  canal  company,  197. 

registration  of  transfer,  108. 
receiver  appointed,  wbere,  244. 
restricting  competition  by,  689. 
specific  performance,  252. 
underground  working,  483. 
vitiating  agi-eement,  235 — 249. 
working  by,  479,  480. 

Frauds,  Statute  of,  101,  217,  222. 

Fraudulent  collusion — life-tenant  and  remainderman,  28. 

misrepresentation  as  to  engine- tender,  556. 
title,  rights  of  purchaser,  230. 
working,  313,  479. 

Freebench  in  Manor  of  Wakefield,  131. 

Free  coal  for  colliery  consumption,  275,  285,  286. 

Freeholds,  ancient,  in  manor,  132, 
common  rights,  141. 
described  as  copyhold,  247. 
distress  on  things  annexed  to,  289. 
fixtures  annexed  to,  350 — 356. 
lands  and  minerals  held  together,  116. 
misdescription  as  to  property  being,  247. 
possession  under  title  or  adverse,  120 — 124. 
surface  and  minerals  held  separately,  116 — 120. 

together,  116. 

''F.  0.  B."  contract,  740. 

coal,  export  duty  on,  630,  632. 
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Free  miners  in  Gloucostcrshiro,  204. 

wayleave  for  foreign  minerals,  120. 

grant  by  tenant  for  life,  282. 

Fbeedom  from  incumbrances,  covenant  for,  233. 

Freestone,  exception  of,  from  grant,  15. 

is  a  mineral,  5,  8,  9,  15. 

open  quarrying  for,  119. 

repairs,  under  Settled  Land  Acts,  50. 

working  on  surface  of  railway  for,  419. 

Freight,  advance,  751,  752. 
arrest  of,  751. 
back,  751. 

computation  usage,  737. 
delivery  free  from,  754. 
failure  to  load  cargo,  748. 
full,  752. 

general  average,  749. 
lien  for,  735,  755. 
lump,  752. 

on  what  payable,  753,  754. 
pro  rata,  753. 

quantity  on  wbich  to  be  paid,  752,  753. 

recovery  of  increase  in,  747. 

refusal  to  name  wharf,  751. 

re-shipment,  754. 

set-off  against,  742,  752. 

shipper,  how  relieved  from  liability,  754. 

when  payable,  754. 

Fresh  cause  of  action,  449. 

Friendly  societies,  dealings  with  land  by,  166. 

Frosts,  deliveries  suspended  during,  672. 
demurrage  during,  757. 

loading  or  unloading  prevented  by,  745,  758. 

Fuel,  digging  for,  in  wastes,  139,  142. 

Truck  Acts  do  not  prohibit  supply  of,  644. 

Furnace  fixed  in  brickwork,  351. 

Future  goods,  658,  664,  685. 

rent  and  liability,  proof  in  bankruptcy,  290,  291. 


Gales  in  Forest  of  Dean,  204—206. 

Gambling,  dismissal  from  employment,  637. 

Gas  coal,  railway  rates  on,  727. 

company,  dealings  with  land  by,  165. 
in  coal  mines,  523,  524. 

notice  of  explosion,  509. 
pipes  in  highways,  428,  486,  n. 

map  of  local  authority's,  423. 
mortgage  of,  75. 
support  of,  428,  429. 
water  levels  under,  412. 
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Gas  plant,  removable  as  trade  fixture,  353. 
rate,  302. 

special  rules  against  accidents,  538. 
works,  pollutions  consequent  on  subsidence,  399. 
support  of,  415,  420,  421. 

Gated  and  stinted  pastures,  145 — 148. 

Gate-ROADING,  customary  payment  for,  635. 

Gateways  under  railways,  waterworks,  &c.,  412. 

Gauges,  inspection  of,  498. 

Gaveller,  powers  of,  in  Forest  of  Dean,  205. 

General  average,  749,  750. 

district  rate,  in  urban  district,  302,  592. 

rules  under  Regulation  Acts,  522 — 535,  567 — 571. 

suspension  of,  537. 

words,  232. 

Geographical  situation,  undue  preference,  728. 

Getting  mineral,  defined,  284. 

powers  in  mining  leases,  261 — 266. 

GlET  in  mortmain,  exception  of  mines  and  minerals,  176. 

Girls,  employment  of,  in  mine,  489,  547,  555. 

Glebe,  easement  in  or  over,  467. 

exception  of  minerals  under,  on  sale,  169. 
highway  repair  materials,  172. 

sale  without  consent  of  Ecclesiastical  Commissioners,  169. 
when    open,"  172. 

Gloucestershire  coal  rents,  274. 

Crown  mines  in,  204 

Goaf  defined,  226. 

GoiT,  permanent,  for  mill  water,  437. 

Gold  and  silver  mines,  157. 

Good  faith  between  partners,  92. 

vendor  and  purchaser,  237. 
meaning  of,  in  Sale  of  Goods  Act,  686. 
severable  from  bad,  636. 

Goods  for  purposes  of  mine,  89. 

loss  of,  during  transit  on  railway,  695. 

sale  of,  656—691. 

wages  not  to  be  paid  in,  643. 

Goodwill  of  partnership  business,  100. 

Gouf  defined,  226. 

Government  contracts,  691. 

lands,  159,  160. 

Gradients,  "  preference"  justified  by,  731. 

prohibiting  junction  with  railway,  699. 
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Granite  is  a  mineral,  13. 

Geant,  air-ways,  472. 

Crown,  157,  177,  178. 

for  church  purposes  in  mining  district,  173. 
gold  and  silver,  157. 
manor,  carries  minerals,  144. 
mine  royal,  157. 

mines  under  church  lands,  167 — 174. 

of  reputed  manor  does  not  pass  wastes,  132. 

right  of  way,  453 — 471. 

roadway,  466. 

title  subsequently  acquired,  464. 

to  navigation  company,  effect  of,  195. 

water  rights,  437 — 453. 

Grantor  defeating  his  grant,  463,  464. 

derogation  from  grant  of  roadway,  470. 
exception  in  favour  of,  how  construed,  269. 

Gravel,  inclosure  against  common  of,  139. 
notice  to  treat  for,  430. 
pits,  possessory  title  to  old,  188. 

Quarries  Act,  when  applicable,  581. 

rateability,  606. 

sale  of  exhausted  parish,  163. 
railway  company,  when  not  entitled  to,  419. 
road  for,  468. 
statutory  works  on,  420. 
wastes,  digging  in,  for  repairs,  142. 

for  sale,  138. 

Gravitation,  interfering  with,  442,  443. 

water  flowing  by,  441 — 449. 
water  in  shaft  or  workings  by,  385. 

Greenwich  Hospital  Lands,  dealings  with,  160. 

Gross  estimated  rental,  603,  613. 

deductions  for  rateable  value,  608. 
when  not  increasible,  618. 
negligence,  setting  aside  sale  for,  243. 

Group  rates,  712—714. 

equality  of  charges,  723. 

legality  determined  by  Eailway  Commissioners,  712. 
undue  preference,  728. 

Guarantee,  colliery,  759. 

of  dividends,  107. 

Guardians  of  infant,  minerals  apart  from  surface,  47. 

sales,  leases,  &c.  by,  69,  70, 
working  mines,  68. 
poor  law,  lands  of,  163. 

coals,  &c.  sold  to,  657. 

Gunpowder  in  mine,  501,  582. 
Gymnasium,  sale  of  disused  public,  161. 
Gypsum,  roadway  over  railway  for  working,  423, 
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Habendum,  271,  272. 

Habitation,  lessor's  liability  to  make  fit  for,  363. 

Half  bed  of  river,  178. 

Hammeeing,  nuisance  by,  487,  n. 

Harboue,  dealings  with  lands  acquired  for,  160. 
dues,  691,  748. 

Haedsiiip,  on  grantor  of  undivided  moiety,  83. 
when  defence,  242,  249. 

Haulage  and  hewage,  ascertainment  of  cost,  481,  482. 

expenses,  228,  252. 
expenses  of,  by  co-owner,  85. 

mortgagee,  79,  316. 

trespasser,  478  et  seq. 
on  highways,  192,  193. 
railway  rate  for,  701. 
railway  trucks,  702,  705. 
trespass  expenses,  478 — 482. 
"winning  expenses,"  285. 

Headgear  of  coal  mine,  524  et  seq. 

Headways,  dimensions  of,  462. 

through  barrier,  316. 
under  railways,  &c.,  412,  413,  464. 
And  see  ROADWAYS. 

Health,  nuisances  to,  484. 

Heated  coal,  carriage  of,  741. 

Hedge,  boundary,  472. 

repair  of,  472 — 475. 

Heedlessness  of  seller,  660. 

Heib,  devolution  of  copyholds  to,  126. 

instalments  of  purchase-money,  294. 
dowress  and,  56. 

rent  as  between  remainderman  and,  294. 
right  of  purchaser  from,  120. 
transfer  of  realty  to,  65. 
when  not  restricted  to  individuals,  120. 

Herbage  on  roadside,  186. 

wastes,  139. 
separated  from  ownership  of  soil,  145,  147. 

Hewage  and  haulage  expenses,  228,  252,  475 — 484. 

Higher  seams  and  lower  seams,  270,  449. 

damage  by  working,  360,  405. 
duty  of  owner  of,  442. 
existing  leases  of,  270. 
flooding  from  lower  mine,  441. 
injunction  to  restrain  working,  314. 
sinking  through,  465. 
support  of,  389. 
water  from,  315. 


INDEX. 


823 


Highest  bid,  when  seller  not  bound  to  accept,  214. 

High- WATER  mark,  coal  between,  and  low-water  mark,  136,  158,  159, 
177,  179. 

Highways,  access  to,  458,  459. 

and  bridges,  181 — 194. 

alteration  of  level  of,  by  railway  company,  183. 
damage  to,  by  extraordinary  traflBc,  190 — 192. 

mining  operations,  189. 
dedication  of,  182,  184. 
ditch  adjoining,  472,  473. 
excavation  adjoining,  473. 
fences  against,  474. 
limited  dedication  of,  182. 
locomotives  on,  192,  193. 
mine  or  tunnel  under,  123. 
minerals  taken  for  repair  of,  172,  187. 
nuisance  in,  486. 

obstruction  of,  apart  from  subsidence,  189. 

once  a,  always  a  highway,  188. 

ownership  of  minerals  under,  181—190. 

pipes,  &c.  of  local  authorities,  410,  415. 

possessory  title  to  minerals  under,  179. 

presumption  as  to  minerals  under,  184,  185. 

private  tramway  over,  183. 

proof  of,  182. 

rate,  304,  n.,  619,  620. 

retaining  walls  for,  190. 

roadways  under,  464. 

urban  district,  183,  184. 

vesting,  179,  189. 

what  roads  are  not,  182. 

widened,  187. 

Hire-purchase  agreement,  75,  703,  704. 

Historic  boat,  270. 

Holding  over,  257,  287. 

Holing,  special  rules  as  to,  538. 

Hollows,  subsidence  by  sinking  in,  389. 

Horses  falling  into  unfenced  shaft,  474. 
in  coal  mine,  514. 

Hours  of  employment  in  mines,  489  et  seq. 
work,  alteration  of,  636. 

House  duty,  tenant  pays,  302. 

Houses  for  workmen,  271. 

resumption  for  building,  349. 

Hulk,  liberty  to  moor,  365. 

Husband,  tenancy  by  the  curtesy,  53,  54. 

Hatches,  wages  computed  from,  493,  494. 
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Hypothetical  landlord,  607. 

tenant,  599—603,  613. 


Ice,  demurrage  caused  by,  757. 
Identity,  uncertainty  as  to,  251. 

Ignorance,  existence  of  pre-historic  chattel,  270. 
in  relation  to  contract,  236. 
keeping  partner  in,  94. 
ownership  of  minerals,  241. 
railway  charges  paid  in,  724. 
setting  aside  sale  for,  243. 
working  in,  480. 

Illegal  agreement,  bankrupt  partner's  share,  97 

for  employment,  636. 

railroads  to  canal,  197. 

restraint  of  trade,  689. 
distress,  remedy  for,  290. 
partnership,  97. 

Illegality,  arbitration  award  if  directing,  380. 

Illness  of  servant,  637,  638. 

Immemorial  usage,  roadway,  466. 

Immunity  against  subsidence  damage,  285. 

water  escape,  200. 

Impeachment  of  waste,  liability  of  incumbent,  171. 

jointress,  55. 
lunatic,  71. 
tenant  by  curtesy,  54. 
tenant  for  life,  23,  38,  43. 
rent  to  be  set  aside,  38,  43. 

Implied  admittance  to  copyholds,  127. 

agreement  by  and  with  directors,  109. 
authority  of  carrier,  658. 

conditions  as  to  quality  or  fitness  of  goods,  661,  662. 

in  shipping  contract,  739. 
consent  to  assignment,  325. 
covenants,  233,  234,  297,  359,  360. 

assignee's  liability,  328. 
fixtures,  354. 
sinking  pits,  305. 
water,  314,  315. 
exception  in  Inclosure  Act,  4. 
grant,  discharge  of  water,  447. 
not  to  flood,  386. 
of  right  to  tin  streamers,  208. 

support,  395,  399. 

statutory  undertakings,  409. 
water  rights,  437. 
re-entry  power  is  not,  333. 
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Implied  right  of  way,  453,  466. 

rights  annexed  to  an  exception,  233. 
express  grant,  17,  119,  262. 
of  support,  388. 

under  Public  Health  Act,  416. 
to  pollute  stream,  451. 
water,  448. 
surface  rights,  118,  267. 
surrender,  when,  340,  341. 
tenancy,  257,  258. 

terms  in  contract  of  sale  of  goods,  683. 
warranty  as  to  plans,  &c.,  370. 

of  existence  of  minerals,  309. 
wayleave  for  foreign  coals,  457. 

Impossible  agreement,  659. 

Impossibility,  307,  310. 

arbitration  award  directing,  380. 
coal  mine  regulation,  515,  522. 
contract  excused  by,  660. 
of  performance,  372. 

sale  of  goods,  660. 

shipping  contract,  740,  744,  746. 

Imprisonment  for  offences  against  Eegulation  Acts,  541,  574. 

Improper  filling  of  tubs  or  corves,  493. 

winding-up  of  partnership,  96. 

work,  notice  to  alter,  374. 

working  of  mines  under  railway,  414. 

Improvements,  allowance  for,  on  rectification  of  deed,  241. 

by  executor  improperly  made  partner,  243. 

mortgagee  in  possession,  77. 

purchaser  before  completion,  230. 
fixtures  are  included  in,  354. 
investigation  of  title  before  making,  258. 
mining  lease,  under  Settled  Land  Acts,  41. 
of  glebe  lands,  172. 

watercourse,  198. 
resumption  for,  349. 
specific  performance,  where,  250. 
under  Settled  Land  Acts,  50. 

**  In,  upon  or  under"  construed,  283. 

Inadvertence,  working  by,  479. 

Inchoate  contract,  confirmation  of,  216. 

Incidents  of  mines  and  mining,  383 — 487. 

Inclines,  "  preference  "  justified  by  steep,  731. 

Inclosed  lands,  149 — 155. 

digging  in,  by  custom,  130. 
erection  of  buildings,  &c.  on,  154. 
highway  repairs,  187. 

squatting"  on,  155. 
tenure  of,  151. 
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Inclosure  Acts,  constmctiou  of,  2,  13,  145,  146,  148,  149. 
exception  in,  2,  13,  15. 
express  and  implied  exceptions  in,  4,  5. 
glebe  lands  allotments,  172. 
"  mines  and  minerals  "  defined,  4. 
private  roads  allotted  under,  188. 
minerals  under  roads  awarded  under,  186,  188,  189. 
series  of,  149. 

subsidence,  when  authorised  by,  387 — 395. 
water  rights  under,  438. 
wayleave  under,  455. 
adverse  possession,  122. 

evidenced  by,  143. 
against  common  of  pasture,  140. 

getting  minerals,  140. 
agreement  for,  117. 

award  map,  as  evidence  of  highway,  182. 

awards,  subsidence  provisions  in,  388. 

common  fields,  147. 

consent  of  Board  of  Agriculture,  152. 

disclosure  of  recent,  of  wastes,  223. 

ditch  outside,  472,  473. 

purchaser's  rights,  where  recent,  223. 

reservation  of  surface  and  working  powers,  153,  154. 

river  adjoining  road  awarded  on,  468. 

severance  of  land  and  minerals  by,  117. 

special  custom,  138,  139. 

under  Statutes  of  Merton  and  Westminster,  139,  152. 

Income  tax,  300,  301,  624—629. 

deductions  from,  624—629. 
failing  mines,  628. 

instalments  of  pui'chase-money,  294,  629. 

limited  company  succeeding  to  concern,  625. 

mines  abroad,  626. 

parish  in  which  assessable,  628. 

repayment  on  proof  of  loss,  629. 

royalties,  629. 

separate  assessments,  628. 

slate  works  are  assessable  as  quarries,  17. 

Incompetency,  dismissal  for,  637. 

Incomplete  agreement,  251.  _ 

Incorpokation  by  reference,  268. 

Increase,  gradual,  of  pollution,  452. 

of  burden  of  servient  tenement,  448,  468. 
canal  tolls,  197. 
railway  rates,  711,  717 — 719. 

by  agreement,  707. 
notice  for,  715. 
onus  jjrobandi,  717,  718. 
rent,  overrides  Statute  of  Frauds,  222. 
specific  performance,  250. 

Incumbent,  lease  of  mines  by,  167 — 174. 
remedies  against,  173. 

resignation  operating  as  breach  of  contract,  172. 
working  of  mines  by,  171 — 174. 
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Incumbrances,  covenant  for  freedom  from,  233. 
goods  sold,  661. 
mining  leases,  233,  234,  359. 
purchaser  when  not  chargeable  with,  237. 

Indemnity  by  assignee  implied,  328. 

imderlessee,  332. 
underlessor,  329,  331. 
cost-book  mine,  sale  of  shares,  101. 
covenant  for  quiet  enjoyment,  when  not,  362. 
of  assignor  to  company,  291. 
directors,  90. 
joint  wrongdoers,  478. 
partners,  91. 

trustee  against  subsidence — damage  to  adjoining  estate, 
64. 

on  inspection,  478. 
railway  wagons,  703. 

Independent  covenant,  329,  362. 

stipulations,  385,  636. 

Indicator,  regulations  as  to,  in  coal  mine,  532. 

Indictment  as  to  mines,  595. 

nuisance,  486. 
stealing  coal,  593. 

Indirect  increase  of  railway  rates,  717 — ^719. 

Industrial  society,  dealings  with  land  by,  166. 

Inequality  of  railway  tolls  and  charges,  723 — 735. 

Inevitable  accident  (rainfall),  446. 

Infants,  68 — 71. 

avoidance  of  leases  by,  68. 

confirmation  of  leases  granted  during  minority  of,  68,  69. 

devisee  in  fee,  with  executory  devise  over,  71. 

en  ventre  sa  mere,  69. 

equitable  waste  by,  69. 

leases  of  lands  and  minerals  of,  69,  70. 

married  woman,  67. 

option  of  purchase  is  exerciseable  against,  71. 
partner,  99. 
railwaj^  ticket,  697. 

renunciation  by  dowi'ess,  being  guardian  of,  56. 

sale  of  goods  to,  657. 

specific  performance  of  contract,  7 1 . 

tenant  for  life,  minerals  apart  from  surface,  47. 

trustees  exercise  powers  of,  61. 

variable  minimum  rent  where,  277. 
waste  in  estate  of,  impeachable,  60. 
working  mines  of,  60,  68. 

Inferior  coal,  allowance  for,  285. 

mixed  with  superior,  285. 

Infringement  of  right  of  support,  398—407. 

rules  in  coal  mines,  534  et  seq. 

Inhabited  house  duty,  tenant  pays,  302. 
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Inherent  defects,  318. 

Initial  mileage  rate,  duplication  of,  722. 

Injunction  against  assignment  without  consent,  325. 

barrier,  removal,  316. 
bisliop  working  mines,  170. 
breach  of  covenant  for  barrier,  315. 

first  refusal,  235. 
brickmaking  from  extraneous  clay,  266. 
canal  company,  203. 

damage  to  canal,  200. 
common  rights,  141,  152. 
co-owners,  83,  84. 
copyhold-mines,  125,  126. 
Crown  mines,  working  of,  156. 
endangering  safety,  269. 
foreign  minerals,  carriage  of,  264,  265. 
incumbent  and  his  representatives,  171,  172. 
machinery,  removal  of,  320. 
mortgagor  and  mortgagee,  76,  78,  79. 
non -repair,  320. 
nuisance,  486. 
partner,  92,  95. 
picketting,  649. 
pipes  in  highway,  183. 
pumping,  cessation  of,  205,  229,  317. 
reversioner  or  remainderman,  58. 
sale  of  coals,  681. 
shingle  from  seashore,  177. 
spoil  bank,  321,  322. 
statutory  undertakers,  429. 
subsidence,  268,  406. 
tenant  for  life,  29. 
trade  name,  690. 

union,  649,  650. 
trespass,  477. 

unregulated  coal  mine,  499. 

withdrawal  of  support,  268,  394,  406. 

withholding  consent  to  assignment,  324,  325. 

wrongful  working,  31. 
apprehended  damage,  389. 
buildings  on  inclosed  lands,  154. 
continuous  acts  involved,  251. 
damages  sufficient,  394. 
fixtures,  356. 

infant  en  ventre  sa  mere,  69. 
principles  on  which  granted,  314. 
receiver,  effect  of  appointment  of,  96. 
roadway,  196,  469—471. 
support  of  higher  seam,  389. 
traffic  facilities,  693,  695. 
under  Traffic  Acts,  735. 
waste  by  tenant  for  years,  57. 
water,  discharge  of,  448,  452. 

for  engines,  435. 

fouling,  452. 

interfering  with  rights,  437,  440. 
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Injunction,  waterworks,  subsidence  of,  388. 
working  mines,  313,  314. 

Injuria  absque  damno,  446. 

Injuring  canal,  198—204. 

Injuriously  affecting  land,  428,  431—433,  447. 

Injury,  notice  to  mines  inspector  of  personal,  509,  558. 
to  workman  of  tradesman,  475. 

Inland  navigation,  197 — 204. 

Eevenues,  duties  payable  to,  629,  630. 

Inorganic  substances,  1. 

Inundation,  damage  by,  445,  446. 

Inquests  under  Mines  Eegulation  Acts,  520,  566. 

Inquiry  by  person  contracting,  238,  239. 
lessee  put  upon,  270. 

Insolvency  of  buyer  of  goods,  673,  676,  686. 

Inspection  by  arbitrator,  379. 

intending  purchaser  or  lessee,  238,  239. 

lessor,  323,  324. 
statutory  undertakers  (support),  411,  413,  414. 
vendor,  224. 

workmen  of  certain  records,  524. 
covenant  as  to,  323,  324. 
discharge  of  water,  448. 
documents,  225. 
explosion  or  accident,  517. 
forfeiture  for  refusing,  338. 
goods  bought,  662. 
lessor's  title,  258,  259. 

machinery,  &c.  above  and  below  ground,  524. 

maps  of  water,  &c.  pipes,  410,  411. 

of  coal  mine  before  commencing  work,  523. 

on  behalf  of  workmen,  533. 

order  for,  323. 

partnership  books  and  accounts,  88. 
plans  of  abandoned  coal  mine,  512,  513. 
property,  405. 

railway  rate  books,  &c.,  714,  715,  717. 
rating  appeals,  615,  617. 
subjects  of  allowance,  285. 
trespass,  477,  478. 
usual  covenant,  300. 
water  rights  infringed,  440. 
weighing  machines,  498. 

Inspector,  appointment  of,  513. 

disqualification,  514. 
notice  by,  513. 
notices  to,  501,  502. 
obstruction  of  mines,  514. 
of  mines,  513 — 518,  560  et  seq. 
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Inspector,  powers  of  mines-,  514,  561,  646,  647. 
prosecution  by,  542. 
registers  to  be  produced  to,  490. 
reports  by,  516. 

returns,  plans,  notices  for,  508 — 513. 

Instalment  deliveries,  669—672. 

during  strike,  671,  672. 
purchase-money,  223,  283,  294. 

property  tax  on,  301. 
railway  wagon  hire-purchase,  704. 
sale  of  coals  by,  254. 

Instroke,  262,  264,  265. 

Insufficiency  of  proper  mixture,  311. 

Insufficient  secui-ity,  mine  working  by  mortgagee,  75,  78. 

Insurance,  advance  freight,  751. 

"  c.i.f."  contract,  739. 
income  tax  deduction,  627. 

Insuring  safety,  474,  475. 

Insurrection,  delivery  dui-ing,  746. 

Intake  reaching,    winning  expenses,"  285. 

Intending  lessee  in  possession,  260. 

INTERESSE  TERMINI,  259,  363. 

Interest  by  statutory  undertakers,  433. 

licence  coupled  with,  365,  368. 

liquidator  selling  to  himself,  110. 

mortgage  in  arrear,  75. 

mortgagee's  advances  for  working,  77. 

partner's  outlay,  91. 

rectification  of  deed,  241. 

rent  in  arrear,  288. 

sale  of  goods,  682. 

sale  set  aside,  64. 

"  winning  expenses,"  285. 

wrongful  working,  31,  32,  285,  482. 

Interests  of  the  public,  traffic  facilities  in,  692. 

Interference,  prohibition  of,  how  construed,  269. 

with  rights  of  common,  152. 
with  water,  434 — 441. 

Interim  deterioration  pending  completion,  227. 
injunction  for  support,  406. 
manager  where  partner  is  lunatic,  95. 
preservation  of  property,  229. 
working  by  lessor,  227. 

Interlocking  apparatus,  699,  709. 

Intermixture  of  freeholds  with  copyholds,  133. 

Internal  proceedings  of  company,  105,  106. 
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Ij^'TERRttption  of  easement,  397,  467. 

flow  of  water,  440. 
support,  397. 

working,  compensation  for,  425. 

Intersected  by  canal,  198. 

lands,  roadway  in,  458. 

Intervening  lands,  prescription  against  owner  of,  436. 

Intimidation  by  check-weigher,  496. 

competition  restricted  by,  689. 

of  workmen  or  employers,  648 — 651. 

Poor  Law  relief  to  men  under,  611. 

Invalid  lease,  liability  of  trustee  as  to,  62. 

when  contract  for  good  lease,  283. 

Inventions  by  servant,  636,  643,  n. 

Investigations  by  intending  purchaser  or  lessee,  238,  239,  258,  259. 

Investment  of  capital  moneys  under  Settled  Land  Acts,  49. 

Ireland,  Mines  Eegulation  Acts  in,  490,  547,  576. 
waterworks  in,  410. 

Iron  mines,  income  tax  on,  624 — 629. 

rateability,  15,  612—615. 
containing  gold  or  silver,  157. 

Ironstone,  implied  right  to  use  land  for  smelting,  118. 
is  a  mineral,  1 1 . 
land  tax  on,  621—624. 
light  railway,  through,  720. 
nuisance  by  works,  484 — 487. 
rates  on,  612 — 615. 
removal  of  debris,  322. 
resumption  for  working,  349. 
smelting,  screen  against  highway,  474. 
under  railways  and  public  undertakings,  409  et  seq. 

Irregularities  in  arbitration,  379. 

Isle  of  Man,  exception  from  Act  of  Settlement,  6,  7. 
exportation  of  coal  from,  632. 
Metalliferous  Mines  Acts  as  a^Dplied  to,  580. 
working  by  Crown  in,  158. 


Jetties  under  Settled  Land  Acts,  50. 
Jettison  of  cargo,  749. 

Joint  and  several  covenant,  298,  299,  323,  369. 
mining  tramway,  462. 
tenant,  abandonment  of  interest  by,  83. 

account  by,  85. 

body  corporate  may  be,  86. 

estoppel  of,  by  conduct,  83. 

rights  of,  82—87. 
wrongdoers,  478. 
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Jointress,  powers  of,  55. 

wongful  working  against,  30. 

Junction  for  railway  traffic,  693. 

services  at  railway,  705,  706. 

with  private  sidings,  removal  of,  699. 

working  a  railway-,  709. 

Jurisdiction  of  Courts  as  to  railway  and  canal  traffic,  712. 

Jury,  to  draw  conclusions  of  fact,  131. 

Jus  TERTii,  223,  248,  249,  661,  669. 

Just  allowances  to  co-owner,  85. 

mortgagee  in  possession,  77. 

Justice,  disqualification  of  interested,  544. 

Keelmen's  dues,  748. 

Kind,  rents  payable  in,  281,  286. 
of  way,  457 — 464. 

King's  enemies,  damage  during  transit,  696,  740. 

Knowledge  of  adverse  possession,  179. 

agent's  authority,  89,  651. 

assignment  without  consent,  326. 

breach  of  Mines  Eegulation  Act,  491. 

buyer  of  coals,  253. 

contract  for  first  refusal,  234. 

cost-book  mine,  vendors  of,  101. 

earlier  title  entitled  to  support,  389. 

escape  of  water,  445. 

forfeiture,  rent  received  after,  335,  336. 

grantor,  support  purchased,  385. 

lessor,  256,  400. 

lessor's  title,  479. 

licensee's  business,  366,  367. 

non-working,  308. 

person  ratifying,  651. 

purchaser,  249. 

pre-historic  chattel,  270. 

seller  of  goods,  683. 

shipper,  737. 

statutory  undertaking  requiring  support,  408,  427. 

support,  396,  397. 

from  underground  water,  385. 

trespass,  476,  477,  479,  483. 

vendor,  256. 

ventilation,  472. 

withdrawal  of  offer,  216. 
prescription  is  founded  on,  439. 
relief,  when  barred  by,  239,  240. 


Laches  bars  relief,  78,  91,  93,  254—256. 
in  tramroad  making,  470. 
trespass  action,  483. 
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Lakes,  mines  and  minerals  under,  176 — 181. 

ownership  of  soil  under  navigable,  177. 
tapping,  443. 

Lammas  lands,  ownership  of  minerals  under,  148. 

Lampman,  breach  of  rules  by,  535. 

Lamps,  safety,  locked,  524. 

special  rules  as  to,  538. 
station  in  coal  mine,  526. 

Lancashire  footage  rents,  274. 

Lancaster,  Duchy  of,  mines  in  Derbyshire,  208,  209. 

Land,  scope  of  term,  9,  233,  420,  430. 

subsidence  of,  irrespective  of  added  building,  400,  403. 
tax,  301,  302,  621—624. 

as  income  tax,  deduction,  628. 

mistake  in  lease  as  to,  242. 

on  mines  under  redeemed  and  unredeemed  lands,  623,  624. 

new  buildings  and  works,  302. 
payment  of,  although  redeemed,  242. 
redemption  of,  169,  173,  302,  464,  623,  624. 
roadways  under  lands  sold,  464. 
when  payable  by  landlord,  301. 

tenant,  301. 
transfer  rights,  65,  209—211. 

Landing  goods  on  towing  paths,  197.  _ 
Landlord  and  tenant,  256 — 370. 

Lands  Clauses  Act,  1845,  arbitration,  377,  427. 

compensation,  tenancy  for  life,  32. 

costs  of  special  case,  382. 

enfranchisement  under,  135. 

entry  on  land  under,  429. 

income  of  proceeds  of  lands  sold  under,  38. 

"land"  in,  includes  "mines,"  9. 

purchase  of  land  under,  426. 

sales  under,  by  tenant  for  life,  38. 
compulsorily  taken,  427,  430,  431,  433. 
injuriously  affected,  431,  432,  433. 

Lapse  of  rentcharge  by  non-receipt,  123. 

Larceny,  goods  obtained  by,  667. 

Latent  ambiguity,  evidence  to  explain,  231,  243. 

Lateral  support,  393,  404,  409. 

Law  merchant  on  sale  of  goods,  684. 

Lay-days,  colliery  guarantee,  759. 

commencement  of,  755,  756. 
computation  of,  755. 
notice  of  loading,  756. 
usage,  737. 

waiting  beyond  agreed,  748. 
C.  3  H 
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Layixg  out  money,  overrides  Statute  of  Frauds,  222. 

Lead  mines  in  Derbyshire,  208,  209. 

income  tax  on,  624 — 629. 
ore,  gold  and  silver  in,  157. 
rating  of,  613—615. 

Leasehold  described  as  freehold,  247. 

reversion,  title  to,  258. 

Leases  and  licences,  256 — 370. 

agreement  distinguished  from,  260. 

arbitration  as  to  terms  of,  254. 

avoidance  by  infant  on  attaining  majority,  68. 

best  rent  in,  252. 

break  clause  in,  342 — 346. 

building  owners'  rights  under,  270. 

bj' absolute  owner,  19. 

churchwardens,  162. 

Commissioners  of  AVorks,  160. 

company,  115. 

convict's  administrator,  73. 

dean  and  chapter,  170. 

dowress,  56. 

incumbent,  when  voidable,  168. 
infant,  69,  70. 
lunatic's  committee,  72. 
married  woman,  66 — 68. 
municipal  corporation,  161. 
owner  in  fee  tail,  21. 
trustees,  59—61,  70. 
cancellation  of,  284. 

completion  of,  under  Settled  Land  Acts,  47. 
covenants  running  with  the  land,  327,  330. 
date  of  commencement  of,  271,  272. 
defective,  under  power,  283. 
delay  in  enforcing  agreement  for,  254 — 256. 

setting  aside  improper,  255. 
determination  of,  345,  346. 
duration  of,  271,  272. 
earlier,  in  same  area,  270. 
easement  enjoyed  during,  467. 
exception  in  grant  distinguished  from,  454. 

of  wajdeave,  455,  456. 
exhausted  mine,  226. 
in  excess  of  power,  275,  283. 
in  futuro,  272. 
in  reversion,  47,  61. 
invalid,  under  power,  283. 
liberties  in  mining,  261 — 266. 
licence  differentiated  from,  365. 
material  misdescription,  247. 
mine  drowned  out,  250. 
mistake,  242. 

mortgagee's  position  and  rights,  76 — 82. 
nature  of,  365. 

of  mines,  &c.  of  Admiralty,  159. 

canal,  197. 
charity  lands,  174. 
church  lands,  167—174. 
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Leases  of  mines,  &c.  in  copyliold  tenements,  126,  127. 

Crown  lands,  156. 

mines  under  sea,  &c.,  181. 
Greenwich  Hospital,  160. 
harbours,  160. 
inclosure,  151. 
post-office  lands,  160. 
of  Secretary  for  War,  159. 

universities  and  colleges,  174. 
of  moiety  of  one  co-owner,  82,  83. 
partnership  property,  87,  88,  256. 
several  seams,  order  of  working,  313. 
possession  under  agreement  for,  257. 

lease,  121. 
prescription  does  not  run  during,  439. 
rates  on  ironstone,  tin,  &c.  mines  held  on,  614,  615. 
remainderman  confirming,  59,  283. 
renewal  of,  356 — 358. 
rents  and  royalties,  272 — 296. 
repudiation  of,  237. 
severance  of  ownership,  117. 
stamps  on,  364. 
Stannaries,  207. 

subsidence  provisions  in,  388 — 395. 
surrender  of,  291. 
time  is  of  essence  of  contract,  254. 
tin,  lead  and  copper  mines,  613. 
title  implied  by  grant  of,  259. 
under  power,  26,  252,  265,  283. 

Settled  Land  Acts,  40—48,  51,  60,  61. 
varying  minimum  rent,  277,  283. 
wayleave  for  extraneous  minerals,  453 — 464. 
when  incumbrances,  233,  234. 
working  after  expiration  of,  479. 

by  lessor  after  agreement  for,  227. 
writing,  when  necessary,  216 — 222. 

Legal  estate,  exception  annexed  to,  267. 

in  copyholds,  devolution  of,  126. 
married  woman,  66,  68. 
trustees,  232,  256. 
not  in  company  distrained  on,  292. 
licensee,  365. 
memory,  129,  395. 

origin  presumed  from  possession,  &c.,  448. 
waste,  19,  23. 

Leicestershire  acreage  rents,  274. 

Lending  by  trustees  on  mortgage  of  mineral  property,  63. 

Lessees,  256—370. 

allowances  to,  285. 
attornment  by,  to  mortgagee,  80. 
bankruptcy  of  assignee  of,  290. 
barrier  removed  by,  315,  316,  317. 
break  clause,  345. 

compensation  for  damage  under  excepted  rights,  266. 

from  statutory  undertakers,  196,  200,  201,  431. 

3  H  2 


836 


INDEX. 


Lessees,  compulsory  sale,  covenants  discharged  on.  430. 
conduct  in  relation  to  forfeiture,  339. 
costs  of  lessor,  365. 
death  of  one  of  two,  298. 
defeating  right  of  purchaser,  284. 
earlier,  266,  270. 
easement  enjoyed  by,  467. 
estoppel  of,  341. 
evasion  of  rent  by,  280. 
eviction  of,  from  part  of  premises,  362. 
executors  included  in,  297. 
expii^ed  lease,  546. 
fencing  abandoned  mine,  510. 
fixtures,  319,  355. 
for  lives,  vrorking  by,  54. 
hewage  expenses,  479. 
inclosure,  rights  of,  on,  154. 
invalid  lease,  confirmation  of,  283. 
investigation  of  lessor's  title  by,  258,  259. 
land  tax  redeemable  by,  302,  622. 

when  payable  by,  621. 
misrepresentation  to,  238. 
mortgagees  and,  79,  80,  316. 
new  mines,  26. 

obligations — commencement  of,  272. 

of  opened  mines,  26. 

option  to  purchase,  234,  235. 

partition,  251. 

possession  by,  228,  283. 

prescriptive  right  of,  against  lessor,  439. 

prospective  surface  requii^ements  of,  266. 

rates,  300—305,  614,  615. 

recovery  of  rent  from,  288 — 294. 

relinquishment  of  possession  by,  362. 

reversion  acquired  by,  346. 

riparian  rights  to  water,  435. 

rival,  266. 

sinking  pit,  264,  306. 

Statute  of  Limitation  against,  122. 

statutory  undertakings,  204,  306,  424,  434. 

subsidence — damage  by,  403. 

surface  powers  of,  258. 

tap-cinder,  rights  to,  322. 

title  of  lessor  and  reversioner,  259. 

trespass,  259,  284,  475—484. 

trial  borings  by  intending,  242. 

under  only  one  co-owner,  86. 

underlessee — indemnity  of,  331. 

waiver  of  notice  to  surrender,  346. 

Lessoes,  256—370. 

acquiescence  in  lessee  defending  eviction  action,  363. 

of,  in  assignment,  326. 
adverse  claims  against,  361. 

approval  of  lands  taken  for  surface  purposes,  432. 
compensation  of,  on  surrender,  343. 

to  be  made  by,  271. 
consent  to  assignment,  324 — 326. 
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Lessors,  consent  to  assignment  by  sub-lessee,  332. 

removal  of  barrier,  316. 
default  of,  as  to  condition  precedent  to  lease,  363. 
discovery  against,  405,  406. 
disturbance  of  easement  by,  277. 
exception  in  favour  of,  bow  construed,  267,  268,  269. 
fencing  abandoned  mine,  510. 
fixtures,  purchase  of,  350,  356. 
identification  of,  in  agreement,  218. 
investigation  of  title  of,  258,  259,  358,  359. 
jointly  entitled,  covenants  with,  299. 
liability  of,  358—364. 

for  nuisance,  487. 

subsidence — damage,  400. 

to  repair,  319. 
where  lessee  has  expended  money,  361. 
maintenance  of  colliery  by,  337. 
Mines  Eegulation  Acts  do  not  apply  to,  546,  579. 
Mining  Code  supersedes  contract  with,  424. 
misleading  of,  238. 
notice  by,  to  resume  workings,  308. 
one  of  several,  may  sue,  321. 
partners  being,  given  notice  to  quit,  347. 
quiet  enjoyment  covenant  by,  359 — 364. 
recovery  of  rates,  &c.  from  lessee,  303. 
refusing  consent  on  dissolution  of  partnership,  100. 

to  recognise  partner  of  lessee,  88. 
repairs  by,  363. 

subsequently  acquiring  title,  249. 
surface  rights,  subject  to  approval  of,  258. 
title  of,  258,  259,  358,  359,  361,  362. 
water  rate,  covenant  by,  to  pay,  303. 
working  higher  seam,  405. 

Let,  covenant  implied  from  the  term,  359,  360. 

Letter,  contract  by  postal,  215,  220. 

Letting  down,  exception  of  right  of,  268. 
railway,  &c.,  427. 
right  of,  386—395. 

Level,  artificial,  for  draining  water,  436. 

is  *'  mine  "  in  Mines  Eegulation  Acts,  545,  579. 

meaning  of,  204,  226,  231. 

ventilation,  522,  567. 

water,  under  statutory  works,  446. 

when  a  working  shaft,  501. 

ground  for  specific  performance,  250. 

Liability  of  assignee,  90,  327—330. 

charterer,  736 — 740. 

colliery  partners  for  debts  of  firm,  89. 

estate  of  deceased  incumbent,  172. 

lessors,  358 — 364. 

members  of  cost-book  mine,  101. 

on  winding  up  company,  90. 

partner  or  manager  on  bill,  90. 

partners  for  acts  of  each  other,  89. 

promoter  of  company,  111. 
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Libel  against  colliery  company,  589. 

Liberties  express  grant,  and  implied  rights,  262. 
in  mining  lease,  261 — 266. 

Liberty  of  working,  amounting  to  exception,  366. 

effect  of  exception  of,  120,  267. 
reservation  of,  on  inclosure,  153. 
to  call  with  ship,  739. 
drain,  269,  270. 
get  minerals,  365—370. 

Libraries,  dealings  with  lands  held  for  public,  161. 

Licences,  account  in  equity  under,  257. 
bare,  367. 
by  co-owner,  82. 

coupled  with  an  interest,  365,  368,  424. 

grant,  464. 
covenants  running  with  the  land,  369. 
determination  of,  366. 
distress  for  rent  under,  289,  369. 
exclusive  or  non-exclusive,  365. 
for  explosives,  582. 

locomotives  on  highways,  193. 

petroleum,  583. 

working  Crown  minerals,  156. 
how  granted,  367. 
in  Stannaries,  207. 
incidents  of  mining,  369,  370. 
lease  differentiated  from,  365. 
mining,  365 — 370. 
no  obligation  to  work,  367. 
notice  of  revocation  of,  369. 
possession  taken  by  several  licensees,  367. 
private  sidings,  699. 
re-entry  power  in,  366. 
remedies  for  disturbance  of,  370. 
rent  for  use  and  occupation,  287. 
revocation  of,  464. 
specific  enforcement  of,  249. 
to  assign  or  underlet,  326. 
lease  copyhold  mines,  127. 
stack  coals,  &c.,  222. 

Licensees  fencing  abandoned  mine,  510,  511,  559. 
insuring  safety  of,  474,  475. 
Mining  Code,  when  applicable  to,  423,  424. 
mining  communications  under  railway,  &c.,  423. 
nature  of  title  of,  369. 
of  mortgagee,  trespass  by,  476. 
rateability  of,  603,  610. 
reimbursement  of  expenses,  284,  285. 
water  rights  of,  435. 

Lien  by  mere  co-owner,  not  being  partner,  83. 
for  dead  freight,  755. 
demurrage,  754. 
freight,  735. 
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Lien  of  company  on  shares,  108,  109. 

mortgagee  for  expenditure,  77. 

one  CO -owning  partner,  84. 

seller  of  goods,  667,  675,  676. 
on  rescission  of  contract  for  sale,  245. 
shipowner's,  736. 
termination  of  general,  713. 
when  one  partner  indebted  to  concern,  92. 

Life,  deviation  to  save,  739. 

rescission  when  vendor  only  entitled  for,  248. 
tenant  for,  22 — 54. 

Light  railways,  166,  592,  719,  720. 

severance  of  unity  of  possession,  463. 

Lightering  cargo,  744. 

Lighters,  insufficient  number  of,  758. 

LiGHTHorsE  authority,  sale  of  lands  vested  in,  159. 

Lighting,  lands  held  for,  164. 

mines  under  and  near  works  for  public,  407 — 434. 
rate,  302,  620. 

support  for  local  authorities'  works,  415. 
imdertaking,  restrictions  as  to  minerals,  165. 

Lime,  covenant  to  supply  for  use,  317,  318. 
kilns,  nuisance  by^  487,  n. 

LlME-BTJENiNG,  covenant  as  to,  317. 

screening  from  highway,  474. 

Limestone  for  repairs,  &c.,  under  Settled  Land  Acts,  50. 
on  wastes,  140. 
rateability  of,  15,  612. 
resumption  for  working,  349. 
under  railway,  &c.,  427. 
when  a  mineral,  11,  15. 
working  on  surface  of  railway  for,  419. 

Limitation,  Statutes  of,  arbitration,  376. 

as  against  lessee,  122. 

port  authorities,  749. 
breach  of  covenant  barred  by,  234,  n. 
compensation  under  Public  Health  Acts,  592. 
copyholds,  127. 
deductions  from  wages,  646. 
directors  can  jDlead,  111. 
how  construed,  123. 
land  tax,  623. 
mortgagee  pleading,  79. 
rent,  288,  369. 
subsidence,  404,  405. 
trespass,  30,  31,  483. 
urban  and  rural  district  rates,  620. 
wayleave  rent,  282. 
wrongful  working,  30,  31,  483. 
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Limited  companies,  102 — 115. 

concurrent  rights  of  lord  and  commoners,  142. 
dedication  of  highway,  182. 
owners,  covenants  by,  360. 

having  powers  of  tenant  for  life,  52. 
purposes,  roadway  for,  457  et  seq.,  465. 
rights  of  copyholder,  131. 

Lincoln's  Act,  1847  (land  drainage),  449. 

Liquidated  damages  for  delay,  680. 

non- completion  of  building  contract,  375. 

Liquidation,  re-entry  on,  328. 

Liquidator  retaining  possession,  292,  293. 
sale  by,  to  himself,  110. 
surrender  of  lease  by,  291. 

Lives,  copyholders  for,  without  right  of  renewal,  128. 
enjoyment  of  mines  by  successive,  62. 
tenant  for,  54. 

Lloyd's,  land  held  by,  for  signal  stations,  160. 

Load  in  readiness  for  railway,  694. 

Loading,  "always  afloat,"  744. 

causes  preventing,  743,  745,  756,  757,  758. 

charterers'  liability  on,  736,  744,  745. 

delay  before  arrival  at  port  of,  745. 

despatch,  758. 

failure  in,  738,  748. 

"f.o.b."  contract,  740. 

frost  hindering,  758. 

improper  detention  at  port  of,  754. 

"in  (regular)  turn,"  758. 

notice  for,  743,  756. 

obstacles  caused  by  freighter,  756. 

option,  743. 

railway  traffic,  708,  711. 

readiness  at  place  of,  694,  738,  743,  744. 

refusal,  738,  739. 

strikes  hindering,  743,  757. 

time  for,  not  specified,  757. 

usage  as  to  order  of,  737. 

within  specified  time,  757. 

Loan,  deposit  for  securing,  is  not  bill  of  sale,  75. 

Local  Acts,  how  series,  to  be  construed,  149,  197,  202. 
authority,  consent  to  light  railway,  720. 

damage  caused  by  works  of,  425,  446. 
dealings  with  lands  by,  161 — 165. 
electric  lighting  (support),  429. 
for  explosives  licence,  582. 

petroleum  licence,  583. 
gas  pipes  of,  429. 

railway  distinguished  from  works  of,  420,  421. 
roadways  under  works  of,  464. 
support  for  works  of,  414  et  seq. 
water  levels  under  works  of,  446. 
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Local  Government  Acts,  rates  under,  619,  620. 

Board,  appeals  to,  591. 

Eivers  Pollution  proceedings,  453. 

rate  defined,  304. 

liability  of  mines  to,  612,  620. 

Locality,  undue  preference  in  regard  to,  728. 

Lock,  avoiding  canal,  461. 

Locking  up  minerals,  261,  262,  295. 

Lock-out,  shipping  contract,  742,  743. 
strike  includes,  672. 

Locomotive  coal,  increased  cost  of,  719. 

detention  of  railway,  706. 

power,  distinguishing  charge  for,  715 — 717. 

railway  company  must  provide,  694. 

Locomotives  authorized  by  ancient  grant,  459. 
on  highways,  192,  193. 
undue  preference,  731. 
when  not  distrainable,  290. 

London,  selling  coal  in,  691. 

Long  distance  traffic,  718. 

wall  working,  meaning  of,  312. 

Loose  chattels  are  removable,  352. 

LOBD  of  manor,  consent  of,  to  leases  of  church  mines,  168,  171. 
exception  in  favour  of,  149 — 155. 
exhausted  parish  lands,  163. 
ignorance  as  to  rights  of,  241. 
minerals  under  inclosed  lands,  151. 
rescission  if  minerals  belong  to,  245. 
rights  in  wastes,  136—144,  178. 

of,  to  be  stated  on  sale,  222. 
saving  rights  of,  149,  153. 
soil  of  gated  and  stinted  pastures,  146,  147. 

wastes,  136,  178. 
subsidence  of  copyhold  tenement,  394. 
wayleave  for,  454. 
when  onus  prohandi  is  on,  140. 
working  mines  in  copyhold  tenement,  125,  126. 

Loss,  getting  clay  at  a,  313. 

in  carrying  on  partnership  business,  98. 
working  by  mortgagee,  76. 

pending  litigation,  244. 
income-tax  deduction,  626. 

repayable  on  proof  of,  629. 
mine  working  at  a,  is  not  rateable,  606. 
of  goods  after  notice  of  arrival,  697. 

during  transit  on  railway,  695 — 698. 
profit  by  lessee,  253. 

on  cargo,  747. 
right  of  support,  397,  398. 
trade  statutory  compensation  for,  432. 
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Loss,  pit  sinking  to  avoid,  306. 

sale  at  a,  setting  aside,  243. 

subsidence,  causing  loss  of  trade  profits,  403. 

not  authorizod  by,  391. 
supply  of  coals,  though  pit  worked  at,  318. 
working  at  a,  311. 

Lost  grant,  130. 

Lot  meadows,  ownership  of  minerals  under,  148. 

Low  water  mark,  minerals  between  high  and,  136,  179. 

in  Cornwall,  158,  159. 

Lower  railway  rates,  708,  725  et  seq. 

competition  may  authorize,  733. 

publication  by  railway  company,  734. 
seam,  access  to,  465. 

confused  with  higher,  318. 

endangering  barrier  by  working,  269. 

existing  leases  of,  270. 

injunction  to  restrain  working,  314. 

pollution  damage  to,  450. 

sinking  to,  205. 

when  not  treated  as  an  *'  open  "  mine,  26. 
Lump  freight,  752,  753. 

Lunatic,  71 — 73. 

contracts  with,  71. 

impeachable  of  waste,  71. 

partner,  95,  97,  99. 

powers  under  Settled  Land  Acts,  72. 

sale  of  goods  to,  657. 

sales,  leases,  &c.  of  lands  of,  72. 

subsidence  of  lands  of,  72. 

when  husband  of  married  woman  is,  66. 

working  mines  of,  71. 


Machinery,  contracts  for  erection,  &c.  of,  370—375. 

covenant  to  replace,  runs  with  the  land,  327. 
criminal  offences,  593 — 597. 
depreciation  for  income  tax,  626. 
detached  parts,  20. 

erected  by  Derbyshire  lead  miners,  208,  209. 

executor,  243. 
exception  of  right  to  erect,  269. 
fencing,  474,  533,  585. 
hire  and  purchase  of,  75. 
injunction  against  removal  of,  317,  320. 
inspection  of,  524. 
lessee,  to  what,  entitled,  319. 
lunatic's  mines,  72. 
mortgaged,  74,  75. 
on  inclosed  lands,  154. 

wastes,  138. 
option  to  purchase,  315. 
parish  in  which  rateable,  612. 
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Machinery,  lateability  of,  599,  601,  602,  612. 

remedies  for  wrongful  removal  of,  356. 
removable  by  tenant,  350 — 354. 
sale  of,  to  trading  company,  657. 
stowage  amongst,  747. 
subsidence  causing  damage  to,  403. 
user  of,  on  inspection,  323,  414. 

modern,  for  mining,  119. 
warranty  as  to,  662. 
water  for  driving,  435. 
winding-up,  on  premises  during,  293,  n. 
"  winning  expenses,"  285. 
writing,  wben  necessary,  217. 

Magistrate,  disqualification  of  interested,  544. 

Main  roads,  allowance  of  mineral  left  for  support  of,  285. 
damage  to,  189. 

exception  should  not  permit  injury  to,  266. 
in  whom  vested,  183. 
of  earlier  lessees,  protection  of,  270. 
regulations  as  to,  528. 

Malice  by  ti-ade  union,  639. 

competition  not  to  be  restricted  by,  689. 
draining  away  underground  water,  436. 

Malicious  injury  to  mines,  593 — 597. 

working,  hewage  expenses  disallowed,  479. 

Man,  Isle  of,  exception  from  Act  of  Settlement,  6,  7. 

Metalliferous  Mines  Acts  as  applied  to,  580. 
working  by  Crown  in,  158. 

Management  by  purchaser  in  possession,  229. 

of  company,  notice  of,  105. 

Manager,  breach  of  rules,  liability  for,  534,  535,  536. 
certificated,  of  coal  mines,  501—507. 
contractor  for  mineral  cannot  be,  503. 
daily  personal  supervision,  502. 
dismissal  for  absence  without  leave,  502. 
in  action  to  set  aside  sale,  244. 
individual  liability  of,  on  bill,  90. 
inquiry  into  competency  of  colliery,  504 — 506. 
interim,  95,  502. 

liabilities  and  duties  of,  490 — 540. 
mortgaged  colliery,  17,  78,  79. 
notice  of  change  of,  510. 
of  cost-book  mine,  authority  of,  102. 

mining  business,  for  debenture  holders,  114. 
removal  of,  for  unfitness,  504 — 506. 
separate,  when  appointable,  83,  88. 
trespass,  where  certificated,  476. 
writing,  when  necessary,  218. 
wrongful  working  by,  479. 

Managing  dii-ector,  when  liable  as  agent,  534,  535,  546. 
Mandamus,  award  under  Mining  Code,  1845— 1883... 426. 
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Mandatory  injunction  against  galee,  205. 

discharge  of  water,  448. 
roadway,  470. 
support,  406. 
to  leave  barrier,  315. 

restore  fences,  320. 

take  up  rails,  471. 

Manholes  in  mines,  529,  530,  568. 

Manor,  ancient  freeholds  in,  132. 

belonging  to  Crown,  156. 

by  reputation,  132. 

custom  to  work  minerals  in,  128. 

grant  of,  includes  minerals,  144. 

land  tax  on,  621,  622. 

lord  of,  when  entitled  to  minerals  under  inclosed  lands,  151. 
neighbouring,  customs  in,  130. 
wastes  of,  136—144. 

Mansion-house,  letting  down,  19,  21. 

sale  or  lease  of,  47. 

Manslaughter  by  banksman,  597. 

Manual  labour,  642,  643. 

Manufacturing  district,  water  rights,  434. 

Manure,  covenant  to  bring  to  bank,  305. 

Map,  as  evidence  of  boundary,  225. 

highway,  182. 
waterworks  undertakers  to  deposit,  410,  415,  423. 

Margin  where  quantity  not  precisely  fixed,  746. 

Maritime  lien,  754. 

Market,  damage  for  loss  of,  747. 

no  available,  679,  680. 
overt,  666,  667. 
price  of  goods,  679,  680,  681. 
profit,  workability  to,  270. 

Marketable  coal,  covenant  as  to,  307. 

Marl  on  wastes,  140. 

Married  women,  66 — 68. 

acknowledgment  by,  66. 

conveyance  by,  being  trustee,  68. 

effect  of  settlement  made  by,  67. 

execution  of  deeds,  &c.  by,  67.^ 

realty  devised  to  trustees  for  separate  use  of,  67. 

release  of  restraint  against  anticipation,  67. 

sale  or  lease  by,  66,  67. 

when  concurrence  of  husband  necessary,  66. 

working  mines  of  infant,  60. 

Marshalling  by  railway  company,  706. 

railway  traffic,  694,  696. 
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Maeshes,  minerals  under,  136. 

Master  and  servant,  218,  488—582,  635—643. 

liability  for  acts  or  defaults  of  servant,  639,  640, 
procuring  breach  of  contract  of  service,  639. 
trade  union  interference  with,  639. 
when  writing  not  necessary,  218. 

Master  of  ship,  735. 

Material  facts,  concealment,  &c.  of,  236  et  seq. 
misdescription,  246 — 249. 

Materials,  supply  of  proper,  374. 

Maxims,  actio  personalis  moritur  cum  persona,  30,  405,  471,  483. 
caveat  emptor,  309. 
falsa  demonstratio  non  nocet,  227. 
nemo  potest  esse  dominus  et  tenens,  340,  n. 
quando  aJiquis  aliquid  concedit,  concedere  videtar,  et  id  sine  quo 

res  ipsa  esse  non  potest,  118. 
sic  utere  tuo  ut  non  alienum  Icedas,  19,  136,  387,  398,  484. 

Maximum  canal  tolls,  197. 

railway  rates  and  charges,  704 — 720. 

carriage  at  less  than,  696. 
exceeding,  704,  705,  707. 
increase  though  within,  717 — 719. 
on  light  railways,  720. 

Schedules  of  1891  supersede  special  Acts  as 

to,  704,  705. 
through  rate  less  than,  720. 
unreasonableness  of,  705. 

Meadows,  commonable,  148. 

Meaning  of  terms,  1—18,  282,  298. 

Measure  of  damages,  breach  of  warranty,  682. 

increase  of  railway  rates,  718. 
loss  by  carriers,  697. 
non-acceptance  of  goods,  679. 
non-delivery  of  goods,  680. 
repair,  320. 

shipping  contract,  747. 
subsidence,  402,  403. 
trespass,  125,  478—484. 

Measurement  in  reference  to  adjoining  highway,  185. 

half  bed  of  river,  178. 
of  coal  sold,  224. 

mineral  gotten,  323. 
ores  in  Derbyshire,  209. 
to  ascertain  rent,  285. 
usual  covenant,  300. 
vendor  when  entitled  to,  224. 
wages  computed  by,  492,  496. 

Measures,  inspection  of,  498. 


Medical  attendance,  may  be  supplied  by  employer,  644. 
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Medicine,  Truck  Acts  allow  supply  of,  644. 

Meeting,  attendance  at,  when  evidence  of  consent,  90. 

Memorandum  in  writing  for  contract,  218. 

of  association  of  limited  companj^  103. 

notice  of  contents  of,  105. 
deposit  is  not  bill  of  sale,  75. 

Mercantile  agent,  667,  675,  676. 

Merchantable,  making  minerals,  312. 

Merger,  346,  347. 

avoidance  of,  346. 

of  rentcharge  by  non-receipt,  123. 

Merton,  Statute  of,  inclosure  under,  152. 

Mesne  profits,  recovery  of,  by  co-owner,  85. 

Metalliferous  mines,  rates  on,  304. 

Regulation  Acts,  554 — 582. 

penalties  under,  574. 
slate  quarry  when  within, 
6,  7. 

Metalling  roadway,  463. 

Metropolis,  selling  coal  in  the,  691. 

Michaelmas  lands,  ownership  of  minerals  under,  148. 

Mileage  rate,  duplication  of  initial,  722. 

for  railway  traffic,  727. 

group  rates  in  relation  to,  713,  714. 

Milestones  on  railways,  714. 

Military  lands,  159. 

Mill  goit,  437. 

percolating  water  drained  away  fi-om,  435. 

MiLLOWNER,  reservoir  made  by,  444. 

Mineral  substances,  1. 

trading  with,  as  merchandise,  635 — 759. 

Minerals  apart  from  surface,  18,  116 — 120. 

brick-earth  when  distinguishable  from,  155. 
definition  of,  1—17,  270,  443. 
excepted  by  mistake,  241. 
excepting  the  surface,  389. 
in  demesne  lands,  132,  133. 

enfranchised  copyholds,  133 — 136. 
waste,  will  pass  by  grant  of  manor,  144. 
meaning  of,  in  Inclosure  Acts,  150. 
non-disclosure  on  sale  of  severed,  237. 
railway,  enlargement  of  a,  693. 

on  waste  of  manor,  142. 

railway  rates  for,  732. 

rateability  of,  592. 

working  as  a  light  railway,  720. 


INDEX. 


847 


Minerals,  resumption  for  working,  349. 
roadway,  limits  of,  458. 

whether  usable  for  minerals,  453  et  seq. 
trains  for,  718,  719. 

under  railways  and  public  undertakings,  409 — 429. 
when  assumed  to  be  existent,  233. 

Miners,  breach  of  rules  by,  534,  536,  537. 
qualification  of,  542. 

Mines,  adverse  possession  of ,  117. 
and  minerals,  1 — 17. 

may  include  brick-earth,  15. 

building  stone,  4,  5. 

china  clay,  4,  5. 

clay,  8,  9,  10,  11. 

granite,  13. 

gravel  and  clay,  8,  9. 

limestone  and  ironstone,  10,  11,  15. 

terra-cotta  clay,  10,  11. 

caveat  emptor,  309. 

dealings  with,  212—382. 

definitions  of,  1—18,  35,  158,  420. 

demise  of,  to  be  worked  in  partnership,  88. 

derivation  of ,  2. 

division  of,  into  parts,  501. 

in  Coal  Mines  Eegulation  Acts,  488,  545. 

Metalliferous  Mines  Act,  554,  579. 

Eating  Act,  1874... 614. 
incidents  of,  383 — 487. 
of  mineral,  9. 

persons  concerned  with,  19 — 115. 

possession  of  surface  as  evidence  of  title  to,  121. 

royal,  157,  158. 

Secretary  of  State  to  decide  kind  of,  545,  578. 

slate  quarries  when,  5,  7. 

statutory  regulation  of,  488 — 597. 

title  to,  cannot  be  acquired  by  prescription,  123. 

when  included  in  lands,  9. 

Minimum  rent,  acreage  rent  paid  in  full  where  no,  279,  283. 
after  mineral  exhausted,  342. 
cesser  of,  278,  279,  344. 
covenant  to  work  when  not  implied,  307. 
continuous  working,  when  implied,  307. 
deferred,  305. 

freewayleave  after,  cesser  of,  282. 

how  and  why  fixed,  271,  272—276. 

how  to  be  reserved,  276. 

in  lease  under  Settled  Land  Acts,  41. 

lease  at  varying,  277. 

mines  not  workable  to  profit,  280. 

quarterly,  296. 

rateability,  599. 

recoupment  of,  295. 

surrender  of  part  of  premises,  341. 

suspension  of  acreage  rent  and  suing  for,  288. 

tonnage  rent  based  on,  281. 
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Minimum  rent,  warranty  of  existence  of  minerals,  309. 

where  not  reserved,  279,  283,  308,  310,  313,  344. 
working  where  none  reserved,  308,  310. 

Mining  business,  Court  will  not  undertake  management  of,  314. 
power  to  trustees  to  carry  on,  62. 
Code,  1845— 1883... 407 —429. 

compensation  for  what  payable,  425 — 429. 
effect  of,  424. 
object  of,  416. 

persons  affected  by,  423,  424. 
statutory  undertakings  outside  of,  408,  409. 
when  and  to  what  applicable,  416 — 423. 
communications  under  railways,  &c.,  412,  422,  423,  427. 

over  the  railway,  422,  423. 
company,  objects  of,  232. 

sealing  when  unnecessary  by,  221. 
customs,  204,  207,  208. 
district,  grant  for  Church  purposes  in,  173. 
engineers,  costs  of,  on  lease,  365. 

examiners  for  colliery  certificates,  503. 
incidents  of,  383 — 487. 
is  regarded  as  a  trade  or  business,  29. 
lands,  various  classes  of,  116 — 211. 
leases,  260—365. 

are  really  purchases,  295. 

by  mortgagor  after  mortgage,  80. 

before  mortgage,  81. 
or  mortgagee  in  possession,  81. 
trustees  for  infant  owner,  70. 
definition  in  Settled  Land  Acts,  39. 
determination  *'  at  any  time  hereafter,"  345. 
not  to  be  registered  as  bills  of  sale,  75,  289. 
power  to  let  down  not  implied  by,  391. 
rent  under,  as  criterion  for  rating,  604. 
under  Settled  Land  Acts  include  licences,  370. 
liberties,  153,  261—266. 
licences,  365 — 370. 
panel  system  of,  316. 
plant  left  by  will  to  tenant  for  life,  36. 
property,  special  characteristics  of,  229,  260. 
purposes,  definition  in  Settled  Land  Acts,  39. 
rents  are  apportionable  for  dower,  56. 
how  amount  of,  determined,  274. 
in  lunatic's  estate,  72. 
sold  separately  from  land,  284. 
Eoyalties  Eeport,  263,  264,  271,  272,  273,  274,  275. 
terms  defined,  1 — 18. 

extrinsic  evidence  to  explain,  231. 
under  highways,  190. 

Minor,  sale  of  goods  to,  657. 

Minute  of  board,  when  evidence  of  agreement,  218. 

Misapplication  of  funds  of  company.  111. 

Misconduct,  deduction  for,  from  wages,  645. 

of  arbitrator,  379,  381,  382. 
partner,  91,  95,  98. 
railway  company,  696. 
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MiSDEMEANOXJES  in  relation  to  mines,  594  et  seq. 

Misdescription,  227. 

on  sale,  223. 

without  fraud,  246—249. 

Misfeasance  by  directors,  111. 

landlord  as  to  fence,  473. 

Mismanagement  by  partner,  95. 

MlSREPBESENTATION,  235—240. 

as  to  age,  &c.  of  workman,  542. 

by  agent,  252. 

effect  of  inspection  on,  238. 

in  prospectus,  105. 

knowingly  made,  235. 

made  in  belief  of  truth,  236. 

mere  commendation,  239. 

on  sale  of  goods,  684. 

quantity  of  coals  delivered,  688. 

recklessly  made,  236. 

relief  barred  by,  239. 

Mistake,  240—249. 

arbitration  award,  381. 

as  to  commencement  of  lease,  272. 

nature  of  transaction,  240. 

one  undivided  moiety,  83. 

person  of  the  other  party,  240. 

subject-matter,  240. 
by  one  party  only,  242. 
common  to  both  parties,  241. 
in  carrying  out  agreement,  232. 

expression  of  the  agreement,  242. 
of  fact,  381,  382. 

law,  381,  382. 
on  sale  of  coals  and  goods,  237,  684. 
rent,  how  to  be  reserved  in  view  of,  276. 
when  not  a  defence,  242. 
working  by,  479. 

Mitigation  of  damages  on  repudiation,  681. 

MlXTTJEE  of  demised  with  undemised  minerals,  285. 
different  qualities,  285. 

Mode  of  user  of  right  of  way,  457,  468. 
roadway,  457. 
working,  construction  of  document  in  view  of,  15. 
discharge  of  water,  443. 
more  water  because  of,  449. 
several  seams,  442. 

subsidence  not  authorised  by,  391,  393,  400. 
under  railway  or  statutory  undertaking,  419. 

Modern  buildings,  subsidence  of,  399 — 407. 
Moiety  of  tenant  in  common,  sale  or  lease  of,  82,  83,  251. 
c.  tJ  I 
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MoxEY  borrowed  for  colliery  partnership,  89. 

cost-book  mines,  89. 

foreign  mining  company,  90,  91. 
laid  out  overrides  Statute  of  Frauds,  222. 
paid  in  excess  of  royalty,  279. 

Monmouthshire  tonnage  rents,  274. 

Month,  meaning  of,  349,  660. 

Monthly  deliverios,  669 — 672. 

breach  of  contract  as  to,  673,  680. 

Mooring  vessels  alongside  river  bank,  180,  365. 
rateability,  600. 

'*  More  or  loss,"  how  construed,  670. 

Mortgage  by  limited  company.  111,  112. 

municipal  corporation,  161. 

personal  representative,  65. 

tenant  for  life  under  leasing  power,  77. 
completion  of,  under  Settled  Land  Acts,  47. 
fixtures,  when  included  in,  74. 
foreclosure  of,  78. 
of  colliery,  74,  78. 

goods,  685. 

seams  includes  colliery  business,  17. 

share  of  partner  in  mines,  78. 

shares  in  company,  109. 
power  in,  to  grant  mining  leases,  81. 
redemption  of,  by  tenant,  81, 
repayment  of  principal,  82. 

Mortgagees,  62,  74-84,  93,  95,  286,  292,  334,  365,  476. 
account  by,  to  mortgagor,  78. 
appointment  of,  as  receiver,  78. 
consent  to  removal  of  barrier,  316. 
distress  for  rent  hy,  80. 

in  winding-up,  292,  293,  n. 
entering  into  possession  of  leased  colliery,  78. 
eviction  of  mining  lessees  by,  80. 
fixtures,  powers  as  to,  74,  75. 
hire  and  purchase  agreement,  75. 
improper  -working  by,  79. 
in  Forest  of  Dean,  205. 
in  possession,  just  allowances  to,  77. 

leases  by,  81. 

may  work  open  mines,  76. 

not  bound  to  open  new  mines,  77. 

receiver  not  appointable  against,  79. 

working  barriers  or  pillars,  316. 
in  Stannaries,  registration  of,  207. 
injunction  by,  against  mortgagor,  76. 
insufficient  security,  75. 
liability  of,  to  third  persons,  79. 
licence  to  mortgagor  to  get  minerals,  365. 
lien  of,  for  expenditure,  77. 
new  mines  opened  by,  79. 
notice  to  pay  rent  to,  286. 
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Mortgagees,  of  share  in  partnership,  rights  of,  93,  95. 
payment  of  rent  to,  80. 
possession  of  part,  76. 
proceeds  of  coal  wrongfully  worked,  79. 
receiver  for,  77. 

recoupment  for  advances  by,  77. 

re-entry  by,  334. 

rent  paid  in  advance,  286. 

sale  of  share  of  one  co-owner,  86. 

surface  and  minerals  separately,  62. 
subsidence  damage  may  be  sued  for  by,  401. 
trespass  action  against,  476. 
working  by,  78.  79. 

MORTGAGOES,  74—84. 

accountability  of  mortgagee  to,  78. 
agreement  for  lease  to  lessee  of,  80. 
consent  to  removal  of  barrier,  316. 
distress  by,  against  tenant,  80. 
fixtures  placed  by  tenant,  75. 
injunction  to  restrain,  from  working,  78. 
liability  of,  to  lessee  ejected  by  mortgagee,  80. 
licence  to  get  minerals,  365. 

mining  leases  by,  after  mortgage,  20,  76,  79,  80,  81. 

granted  before  mortgage,  81. 
re-entry  by,  334. 
rent  paid  in  advance,  286. 
trespass  action  against,  476. 

Mortmain,  exception  of  mines  and  minerals  from  gift  in,  176. 

Motive  of  person  draining  underground  water,  436. 
power,  mortgage  of  fixed,  75. 

Mtjndick,  criminal  offences,  as  to,  593—597. 

Municipal  corporation,  dealings  with  lands  of,  159,  161,  164,  165. 

is  not  a  person,  325. 

Museums  and  gymnasia,  sale  of  disused,  161. 

Mutual  consent  to  formation  of  contract,  212. 

covenants  running  with  the  land,  328. 
mistake,  243. 


Naked  lights  in  coal  mine,  525. 
Naming  port,  750,  752. 
National  schools,  mineral  property  of,  176. 
Nationality  of  ship,  738. 

Natural  causes  preventing  working,  226,  278,  280—309. 

course,  water  flowing  in,  442. 
flow  of  water,  434—437. 
right  of  landowner  to  minerals,  117. 
to  discharge  of  water,  441. 
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Natural  right  to  extraordinary  use  of  water,  434,  435. 

ordinary  use  of  water,  434. 
purity  of  water,  449 — 453. 
stream,  artificial  streams  distinguished  from,  436 — 441. 
described,  434. 

Navigable  lakes  and  rivers,  ownership  of  soil  under,  177,  179. 
river,  riparian  rights  in,  434. 

Navigation,  charterer's  control  over,  735—740. 

company,  rights  and  liabilities  of,  194 — 204. 
construction  of  Act  for  improvement  of,  194,  195, 
198. 

inland,  197—204. 
reckless  disregard  of  rules  of,  742. 
And  see  Canals  ;  Railway  Traffic. 

Near,  meaning  of,  748. 

NeC  clam,  NEC  VI,  NEC  PREOABIO,  397. 

Necessaries  for  purposes  of  mine,  89. 

sale  to  person  under  incapacity,  657. 

Necessity,  easement  of,  396,  464. 

no  way  of,  underground,  265. 
way  of,  464—466. 

Negative  words  in  contract,  253. 

Neglect  of  duties,  dismissal  for,  637. 

statutory  regulations,  when  manslaughter,  597. 
relief  may  be  barred  by,  240. 
to  perform  agreement,  256. 

Negligence  by  person  seeking  to  rescind,  240. 
damage  apart  from,  444. 
deceit,  action  for,  245. 
forfeiture  not  relieved  against,  339. 
gasworks  pollution  without,  399. 
hewage  expenses,  when  allowed,  479,  480. 
horses  falling  into  shaft,  474. 
in  letting  down,  401. 
of  canal  company,  199,  203,  445,  446. 

dock  company,  749. 

master  and  crew  of  ship,  735. 

partner,  91. 

plaintiff  as  to  flooding,  386. 
port  authority,  749. 
railway  company,  428,  696. 
servant,  640. 

statutory  undertakers,  432,  447. 
setting  aside  sale  for,  243. 
shipping,  740,  741,  742,  747. 
subsidence  not  excused  if  no,  400. 
traction  engine,  193. 
water  discharge,  449. 

storage,  444,  445. 
working,  390. 

under  waterworks,  &c.,  412. 

without,  under  canal,  201. 
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Nemo  potest  esse  do  minus  et  tenens,  340,  n. 

Net  annual  value  for  rating  purposes,  603. 
profits  of  limited  company,  107. 
rent,  301. 

New  buildings,  subsidence  of,  399 — 407. 
lease  in  lieu  of  old,  335,  356 — 358. 
mines  in  copybold  tenement,  124. 
glebe  lands,  171. 
opening  by  archbisbop  or  bishop,  170. 

mortgagee,  75,  77,  79. 
shafts  in,  499. 

special  rules  on  opening,  537. 
terms  in  contract,  213,  214,  378. 

Newspaper,  trade  union  can  carry  on,  651. 

Nominal  damages,  injunction  where  only,  440. 

Non-acceptance  of  goods,  679,  680. 

Nonconformist  chapels,  mineral  property  of,  176. 

Non-disclosure  in  relation  to  contract,  237. 

Non-excltjsiye  licence,  365,  367. 

Non-existence  of  cargo,  745. 

minerals,  278,  279,  310. 
ship,  740. 

Non-feasance  by  directors,  111. 

of  landlord  as  to  fence,  473. 
trespasses  owing  to,  473. 

Non-manorial  minerals,  128. 

Non-navigable  rivers,  minerals  under,  178. 

Non-tidal  stream,  minerals  under,  177,  178,  180. 

when  boundary,  180. 

Non-unionists,  employment  of,  650. 

Non-user  of  mines,  117. 

right  of  way,  467,  469. 

to  pollute  water,  451. 

North  Staffordshire  acreage  rents,  274. 
Wales,  coal  rents  in,  274. 

Northumberland  tonnage  rents,  274,  275. 

Notice  for  loading,  743. 

of  accident  in  mine,  509,  558. 

appeal  against  district  rates,  619,  620. 
arrival  of  goods,  697,  711. 

traffic  at  destination,  711. 
certificated  manager's  appointment,  501. 
change  of  owner,  agent  or  manager,  510. 
claim,  when  not  enough,  255, 
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Notice  of  company's  regulations  and  management,  105. 
completion  within  reasonable  time,  254. 
coroner  to  mines  inspector,  521. 
cost-book  mine,  rules  of,  101. 
covenant  for  first  refusal,  235. 
damaged  goods,  697. 
danger  or  defects  in  mine,  515,  562. 
death  from  accident  in  mine,  509,  558. 
deductions  from  wages,  645. 
division  of  mine  into  parts,  501. 
earlier  title  entitled  to  support,  389. 

workings,  233. 
enforcement  of  forfeiture,  338. 
equitable  mortgage  on  shares,  109. 
injunction  to  stop  unregulated  coalmine,  499. 
intention  to  inclose  a  common,  152. 

increase  railway  rates,  715. 

inspect  mines  under  statutory  undertaking,  413. 

let  down  surface,  401. 

re-enter,  335,  337. 

remove  barrier,  443. 

work  under  railway,  &c.,  411,  427. 
interest,  demand  of,  682,  683. 
interim  manager  of  coal  mine,  502. 
mines  inspector,  508,  513,  515,  562. 
mortgagee,  for  payment  of  rent,  81,  286. 
new  buildings  adjacent,  397. 
objection  to  valuation  list,  616. 
opening,  &c.  of  mine,  510,  559. 
option  to  purchase,  234. 
railway  company,  &c.  for  support,  421. 
readiness  to  discharge  cargo,  750. 

load,  756. 

receive  cargo,  759. 
recommencement  of  abandoned  workings,  510. 
repudiation  of  goods,  681. 
rescission  of  agreement  for  lease,  255. 
resumption  for  improvements,  349. 
revocation  of  agent's  authority,  653. 

licence,  369. 
ship  being  ready  to  take  delivery,  668. 
stoppage  in  transitu,  677,  678. 
subjects  of  allowance,  285. 
through  rate  for  traffic,  720. 
undue  preference,  734. 
to  abate  smoke  nuisance,  591. 

canal  company  for  compensation,  204. 
cleanse  channel,  449. 
comply  with  building  contract,  374. 
contractor  to  complete,  373. 
determine  employment,  636,  637. 
lease,  286,  342,  345. 
licence,  370,  464. 
tenancy,  286. 
dissolve  partnership,  97. 
maintain  banks  of  stream,  449. 
purchaser  of  superfluous  lands,  424. 
quit,  347—350. 
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Notice  to  quit,  length  of,  348. 

to  caretaker,  640. 

■waiver  of,  349. 

wlien  necessary,  347. 
railway  company,  special  service  not  required,  708. 
renew  lease,  357,  358. 
repair,  320,  336,  364. 
restore  fences,  320. 
resume  workings,  308. 
statutory  undertakers,  support,  422  et  seq. 
treat  by  statutory  undertakers,  425,  427. 
trustees  under  Settled  Land  Acts,  50. 
under-lessee  of  provisions  of  head  lease,  331. 
waive  objection,  245. 

Notices,  service  under  Mines  Eegulation  Acts,  545,  578. 

Nottinghamshire  acreage  rents,  274. 

Novation,  704. 

Nuisance,  452,  484—487. 

coming  to  the,  484,  485. 
contributory  causes,  485. 
convenience  not  an  answer  to,  484. 
damage,  proof  of,  484,  485. 
enlargement  of  user,  486. 
highway,  on  or  near,  183,  473,  486. 
prohibited  by  Public  Health  Act,  589. 
roadway,  183,  462,  473. 
sewerage,  588. 
traction  engine,  193. 
unfenced  abandoned  mine,  511,  560, 
water  discharge,  448,  449. 
who  may  be  sued,  487. 
sue,  487. 


Oath,  arbitration  evidence,  379. 

Objections  to  title,  229. 

valuation  list,  616—619. 

Objects  of  limited  company,  103,  104,  105,  232. 

Obligation  is  essential  in  covenant,  297,  307. 

of  contract  must  appear,  219. 
pit  sinking,  305. 

subsidence  when  authorised  by,  390. 
when  not  inferred  from  power,  306. 

Obstruction  of  natural  flow  of  water,  437. 

private  roadway,  462. 
on  public  highway,  183,  193,  474. 
to  navigation,  470. 
water  rights,  440. 
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Occupation  by  caretaker,  640. 

servant,  347,  640. 
evidence  of  tenancy,  257. 
for  rating  purposes,  598 — 603. 
rent  for  use  and,  85,  86,  287. 
roads,  182,  186,  188. 
Statute  of  Frauds,  222. 
without  payment  of  rent,  258. 

Offer  to  buy  or  sell,  212—216,  221. 

Official  receiver  of  bankrupt's  property,  73. 

Oil,  when  deemed  "petroleum,"  583. 

One  man  company,  115. 

Onerous  leases  and  property  of  bankrupt,  73. 

Onus  probandi,  canal  company's  purchase,  194. 
custom,  130. 
forfeiture,  333. 

inclosing  against  common  of  pasture,  140. 

getting  minerals,  140. 
minerals,  workable,  310. 
on  railway  company,  695,  717 — 719. 
ownership  of  highway,  185. 
rights  in  wastes,  141. 
sidings  rebate,  700,  701. 
subsidence  of  inclosures,  387. 
undue  preference,  725. 

Open  mines,  24,  311. 

barrier  between  unopened  and,  43. 
copyhold,  special  custom,  127. 
defective  lease  of,  276,  283. 
dower  in,  55. 

in  lands  agreed  to  be  sold,  227. 

land  tax,  621—624. 

lease  by  tenant  for  life,  37. 

leasing  power,  26. 

lessor  and  lessee,  26. 

mortgaged,  75,  76. 

of  infant  owner,  68. 

lunatic,  71. 
on  chui^ch  property,  171,  172. 
profits  of,  directed  to  be  realised,  33. 
rent  to  be  set  aside,  43. 
succession  duty  on,  630. 
trust  to  pay  annual  produce,  where,  26. 
working  by  absolute  owner,  19. 

limited  owners,  24. 

owner  in  fee  tail,  21. 

tenant  by  curtesy,  54. 
for  lives,  54. 
years,  57. 

pastiu'e  lands,  147. 

quarries,  in  copyhold  tenement,  131. 

user  of  easement,  467. 

workings  on  railway,  419. 
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Opening  new  shaft,  510,  558. 

Operative  part  controlled  by  recital,  232. 

Option  of  pre-emption  of  adjoining  lands,  329. 
to  determine  lease,  344,  345. 
go  or  stay,  347. 
purchase,  234,  235,  256. 

against  infant,  71. 

fixtures,  355. 

pumping  machinery,  315. 

specific  performance  of,  250. 

writing  necessary,  217. 
renew  lease,  358. 
resume  possession,  247. 
retire  from  possession,  228,  260. 

Oral  agreement  to  pay  land  tax,  301. 

Order  of  working  several  seams,  313. 

Ordinary  traffic  on  highways,  192. 

Ordnance  survey  plan,  512. 

Ores,  measurement  of,  in  Derbyshire,  209. 

Other  lands,  wayleave  for  minerals  from,  453 — 464. 

Ouster  by  co-owner,  85. 

of  rightful  owner,  122. 

Outfall,  cleansing  drains,  &c.  leading  to,  449. 

Outgoings,  agreement  to  pay  all,  301,  302,  303. 

Outlets,  regulations  respecting,  498 — 501. 

Output,  contract  for  sale  of  whole,  253. 

Outstroke  defined,  265,  457,  n. 
liberty  of,  457. 
rent,  286. 

under  Church  lands,  167. 

Overcharges  by  railway  company,  695. 

recovery  from  railway  companies,  713,  717,  724,  725, 
731,  734. 

time  within  which  to  proceed  against  railway  company, 
734. 

Overcrowding,  589. 

Overdraft  of  banking  account  of  cost-book  mines,  89. 

OVERGETTINGS,  past  and  future,  296. 

Overlying  mine,  damage  by  working,  360. 

Overpayments  by  buyer  of  goods,  658. 

carrying  forward  on  renewal,  357. 
recoupment  of,  295,  296. 
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Overseers,  allotment  to,  for  turbary,  151. 
rating  appeals,  616—619. 

OVERWORKINGS,  295. 

Owner,  description  of,  in  agreement,  219. 
in  fee  simple,  19,  20. 
in  fee  tail,  20—22. 
liability  for  nuisance,  487. 

under  Mines  Eegulation  Acts,  503,  510,  511,  634,  535, 
546,  579. 
partners,  mutual  rights  of,  83,  84. 

Owner-plate  on  rolling  stock,  290,  703. 

Ownership,  acts  of,  as  evidence  of  custom,  129. 

title,  121. 
excepted  mines  and  minerals,  232. 
of  mines  and  minerals,  19 — 115. 

minerals  under  statutory  works,  417. 
railway  wagons,  703,  704. 
soil  of  inclosed  lands,  149. 

Oxford  University,  lease,  &c.  of  mines  of,  174. 


Panel  system  of  mining,  316. 

Paramount,  where  commoners,  to  lord,  143. 

Parcels,  224. 

ancient  workings,  226. 

evidence  to  explain,  231. 

inspection  of  opponent's  documents  for,  225. 

minerals  under  canal,  198. 

mistake  in,  241. 

rent,  how  to  be  reserved,  276. 

uncertainty  as  to,  251. 

Pari  passu,  debentures  to  rank,  113. 

Parish  council,  notice  of  rating  appeal,  616,  617. 
sales,  &c.  by,  162,  164. 
meeting,  notice  of  rating  appeal,  616,  617. 
property,  dealings  with,  162,  163. 

Park  attached  to  mansion  house,  sale  or  lease  of,  47. 

Parliament,  estate  entailed  by,  53. 

Parliamentary  powers,  acquisition  of  land  for  canal,  194 — 198. 
private  tramway,  183. 
surveys  are  evidence  of  custom,  129. 
tax,  bridge  repairs  not,  304. 
sewers  rate  not,  304. 

Parochial  principle  of  rating,  611,  612. 

property,  dealings  with,  162,  163. 
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Parol  acceptance  of  offer,  215. 

agreement  to  pay  land  tax,  301. 
evidence,  231,  251. 

licence  to  work  minerals,  367,  368,  370. 

Paeson,  leasing  and  working  of  mines  by,  170 — 174. 

Paet  payment  of  goods,  658. 
performance,  222. 

of  agreement  for  new  lease,  340. 
contract  as  to  goods,  672. 
entire  contract,  372. 
instalments-contract,  671. 
partnership,  87. 
on  sale  of  goods,  658. 
possession,  121,  127,  230. 

Pabties,  identification  of,  218. 

misrepresentation  as  to,  252. 

Partition  by  partner,  98. 

construction  of  deed  for,  15. 
contribution  between  co-owners  on,  86. 
lessee  can  apply  for,  251. 
of  Churcb  mines,  167. 

lunatic's  mines,  72. 

minerals  held  in  co-ownership,  85. 

receiver  in  action  for,  86. 

undivided  share  in  mines,  47. 
under  Settled  Land  Acts,  40,  47. 

Partly  performed  contract,  372. 

Partners,  87—100. 

abandonment  by,  94. 
account  against  co-owning,  85. 
arbitration,  91,  376,  377. 
assignment  of  share  by,  96. 
contribution  by,  91. 
death  of,  96. 

delay  by,  in  seeking  relief,  93,  94. 
devolution  of  share  of,  on  death,  97. 
estoppel  of,  94. 
exclusion  of,  93. 

executor  improperly  becoming,  243. 

foreign  mining  company,  90,  91. 

illegal  agreement  as  to  share  of  bankrupt,  97. 

improper  conduct  by,  95. 

indemnity  of,  91. 

individual  liability  on  bill,  90. 

injunction  against,  92. 

inspection  of  books  by,  88. 

introduction  of  new,  96. 

lessor  refusing  consent,  100. 

liability  of,  for  acts  of  each  other,  89. 

lien  on  share  of,  92. 

lunacy,  incapacity,  misconduct  of,  97,  98. 
mere  disagreement  with,  96. 
misconduct  by,  91. 
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Partners,  mortgage  of  share  of,  78. 

notice  to  quit  by  lessors  being,  347. 
partition,  98. 

purchase  of  share  of  insolvent,  92. 

secret  profit  by,  93. 

trespass,  91,  476. 

undivided  share  of  profit,  34. 

Partnership,  articles  of,  99. 

assets,  leases  forming  part  of,  88. 
as  to  profits  only,  82. 

commensurate,  and  not,  with  lease,  87,  88. 

co-ownership,  and,  82,  83,  84. 

dissolution  of,  92,  95,  97. 

gale  in  Forest  of  Dean,  206. 

good  faith  essential  in,  92. 

goodwill,  100. 

lease  to  trustees  for,  256. 

liability  of  assignee  of  share  in,  90. 

in  mines  devised,  88. 

in  working  and  land,  83. 

but  not  in  land,  84,  85. 
part  performance  is  evidence  of,  87. 
property  bought  with  moneys  of,  88. 
receiver  and  account  on  dissolution  of,  92. 
unincorporated  cost-book  mining  company,  100. 
working  mines  of,  88. 
writing  when  necessary,  87,  217. 

Pasturage,  leading  to  acquisition  of  soil,  186. 
on  wastes,  140. 

Pasture,  common  of,  140. 

several,  145,  147. 

Pastures,  gated  and  stinted,  145 — 147. 

Patent,  servants  infringing,  640. 

Patented  article,  sale  of,  662. 

Patron,  consent  of,  to  leases,  &c.  of  mines  in  Church  lands,  168 — 174. 

Pauper,  assignment  to,  96,  330. 

Paying  expenses  by  whom  payable,  303,  304. 

Payment  before  delivery  at  destination,  665. 
by  limited  company,  104,  105. 
cheque  lost  in  transmission,  669. 
concurrent  with  delivery  of  goods,  668. 
down  of  all  the  acreage  rent,  310. 
for  shares  in  cash,  106. 

into  Court  of  proportion  of  mining  rents,  44. 

purchase-money  pending  completion,  228. 

royalties  admitted  to  be  due,  228. 
of  rent,  time  for,  286, 
refusal  to  make,  for  goods,  672,  679. 
time  of,  when  of  essence  of  contract,  659. 


Peak  District  of  Derbyshire,  lead  mines  in,  159,  208,  209. 
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Penalty,  employer  hindering  completion,  373,  374. 


for  delay,  373. 
in  building  contract,  373,  374,  375. 
liquidated  damages  clause,  when  treated  as,  375. 
refusing  to  sign  bills  of  lading,  747. 


Percolating  water,  435,  439. 

appropriation  of,  437. 
polluting,  450. 

Percolation,  flooding  due  to,  441,  444. 

of  water  from  canal,  203. 

Performance,  acceptance  distinguishable  from,  658. 


blockade  preventing,  739. 
excepted  perils  excusing  from,  740 — 743. 
excused  by  default  of  other  party,  668. 
of  contract  for  sale  of  goods,  668 — 676. 

covenants,  deposit  to  ensure,  326. 
prevention  by  one  of  the  parties,  659. 
with  compensation,  241. 


Perils  excepted  in  shipping  contracts,  740 — 743. 
of  the  seas,  741. 

Perishable  goods,  678,  679. 

Perished  goods,  659. 

Permanent  buildings,  when  not  removable,  36,  350 — 356. 


depreciation  of  surface,  321,  322. 
easement,  467. 

improvement,  fixture,  350 — 356. 

rate,  when  payable  by  lessee,  303. 
stream,  436,  440,  447. 


Permission,  easement  enjoyed  by,  439,  467. 
water  enjoyed  by,  438. 

Permissiye  waste  by  tenant  for  years,  57,  318. 

Perpetual  curate,  sale,  lease,  &c.  of  mines  by,  167,  170  et  seq. 
renewal,  358. 
succession,  471. 

Perpetuities,  rule  against,  250. 


Personal  covenants,  liability  on,  329. 

injury,  statutory  compensation  for,  432. 
representatives,  arbitration,  377. 

devolution  of  copyholds,  126. 

realty,  65. 


lease  by  reversioner,  59. 
superfluous  land,  418. 
trust  for  sale,  64. 


instalments  of  purchase-money,  294. 
minerals  actually  severed,  34. 


Petroleum,  583,  584. 


Picketing,  649—651. 
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Pier  built  on  waste  of  manor,  142. 
resumption  for  making,  349. 

Pillars,  break  clause,  342. 

covenant  to  leave,  312. 
crushing,  481. 
damages  for  injury  to,  481. 
earlier  lessees,  270. 

exception  of,  268.  ^ 
express  covenant  necessary  for,  323. 
goaf  in  relation  to,  226. 
near  canal,  204. 

remedies  in  relation  to,  316,  317. 
subsidence  notwithstanding,  312. 
to  avoid  subsidence,  398. 
to  be  left  by  mortgagees,  79. 
unworked  in  abandoned  coal  mine,  512. 
working  away  on  closing  mine,  500. 

Pipes  in  or  under  wastes,  137. 

map  of  water,  sewage,  gas,  423. 
mortgage  of,  for  steam,  gas  and  water,  16. 
severance  consequent  on  laying,  431. 
waterworks  and  local  authorities',  410,  415. 

Pirates,  shipping  contract  excused,  742. 

Pit-banks,  regulation  of,  489,  555,  581,  585. 

Pit-hill,  deed,  when  not  necessary,  221. 
trespass  by,  482. 
when  unauthorised,  321. 

Pitmen,  railway  tickets  for,  697. 

PiTPANS  are  "works,"  231. 

Pit's  mouth,  sale  at,  281. 

Pits,  clear  stipulation  necessary  as  to,  262. 
cost  of  sinking,  271. 
covenant  to  sink,  305—314. 
drawing  to  bank  on  adjoining  lands,  457. 
exception  of  right  to  sink,  266,  269. 
express  power  to  sink,  262. 
fencing  during  deepening,  530. 
implied  power  to  sink,  118,  262. 
in  inclosed  lands,  154. 
minerals  removed  in  sinking,  465. 
possession  by  sinking,  367. 
resumption  for  sinking,  349. 
right  to  make  sough,  119. 
sinking  expenses,  income  tax  deduction,  627. 
in  land  of  mine  lessor,  264. 
when  "winning"  expense,  285. 
stoppage  of,  where  rights  infringed,  440. 
statutory  undertakers  preventing  sinking  of,  425,  432. 
water  drained  by  sinking,  435. 
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Place  of  delivery  of  goods,  669. 

payment  of  rent,  287. 

refuge  in  mines,  529,  530,  569, 

Plan  as  evidence  of  boundary,  225. 

minerals  under  canal,  198. 
compared  with  word  description,  226,  227. 
employer  failing  to  send,  371. 
fault  shown  on,  224,  225. 
half  bed  of  river,  178. 
highway,  185. 

incomplete  work,  notwithstanding,  373. 
mistake  in,  240,  241,  243. 
of  abandoned  mine,  511,  560. 

mine  to  be  kept  at  office,  508,  503,  579. 
severed  minerals  in  registered  land,  210. 
unsigned,  are  not  written  orders  for  extras,  371. 
warranty  as  to,  370. 

Planes  in  coal  mines,  529,  545. 

Plant,  agreement  for  hire  and  purchase  of,  75. 
cost-book  mine,  102. 
depreciation  for  income  tax,  626. 
devolution  at  death,  20. 
executor — provided  by,  243. 
injunction  against  removal  of,  320. 
left  by  will  to  tenant  for  life,  36. 
parish  in  which  rateable,  612. 
rateability,  601. 

remaining  pending  winding-up,  293,  n. 
removal  of,  by  tenant,  350. 
user  of  modern,  for  mining,  119. 

Plate  laying,  "winning  expenses,"  285. 

Plate  on  railway  rolling  stock,  290. 

Pledge  by  mercantile  agent,  667. 

buyer  of  goods,  678. 
of  goods,  685. 

Points,  specific  performance  as  to  working,  251,  314,  701. 

Political  disturbances,  demurrage  during,  757. 

Pollution  by  tin-streamers,  208. 

from  gasworks,  399. 
gradual  increase  of,  451. 
loss  of  right  of,  451 . 
of  air,  485. 

water,  449 — 453. 
sewerage,  588. 

Pond,  user  of,  for  mining  purposes,  119. 

Pools  of  water  caused  on  wastes,  137. 

Poor  law  guardians,  dealings  with  land  by,  163. 
relief  to  men  on  strike,  611. 
rate,  15,  598—619. 

appeals  against,  615 — 619. 
tenant  pays,  302. 
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Port  authorities,  liability  of,  749. 
dues,  691,  748. 
limits,  748. 
of  call,  739. 

destination,  740. 

delivery  short  of,  758. 
discharge,  744. 

naming,  750. 
strike  at,  743. 
usage  at,  737. 
loading,  743. 

arrival  at,  739. 
naming,  744. 
strike  at,  743. 
usage  at,  737. 
readiness  in  named,  756. 

Porter,  embezzlement  by,  641. 

Portions  of  waste,  custom  to  inclose,  139. 

Possession,  abandonment  of,  370. 

acceptance,  evidence  of,  215,  259. 
adverse,  116,  117,  120,  136,  143,  230,  287. 
after  eviction,  362. 
against  co-owner,  85. 

Crown  under  sea  and  foreshore,  177. 

rivers,  178,  179. 
tenant  who  has  forfeited,  337,  338. 
wrongdoer,  370. 
agreement  for  lease,  257. 
ambiguity  explained  by,  227. 
assignee  ceasing  to  be  in,  329. 
building  purposes,  258. 
by  equitable  assignees,  256. 

purchaser  pending  completion,  228,  229,  326. 
representatives  of  deceased  lessee,  298. 
several  licensees,  367. 
title,  or  adversely,  120 — 124. 
canal  company — recovery  back  from,  196. 
claimed  under  document,  120 — 124. 
compensation  to  person  in,  392. 
consent  to  assignment  not  implied  from,  325. 
constructive,  225,  367. 
containing  chamber,  18. 

contract  for  present  demise,  by  person  not  in,  59. 

copyhold  mines,  124. 

ditch  filled  up,  473. 

duration  of,  370. 

effect  of  taking,  229. 

forfeiture  not  relieved  against  after,  338. 

fraud,  237. 

goods,  667,  668,  675,  676. 

lessee  in,  121,  122,  259. 

liquidator  retaining,  292,  293. 

manor,  evidence  of,  127. 

mortgagee,  75,  76,  81. 

new  contract  when  evidenced  by,  374. 
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Possession,  nuisance  to  person  in,  487. 

option  to  retire  from,  228. 

part,  when  possession  of  whole,  121,  230,  367,  476. 
pending  completion,  227,  228,  287,  326. 

treaty  for  sale,  287. 
pit  operations,  as  evidence  of,  367. 
presumed  to  be  rightful,  259. 

property  and,  in  copyholder,  by  special  custom,  127. 

in  wastes,  136. 
quiet  enjoyment  not  infringed  without,  363. 
rating  depends  on,  598. 
relinquishment  of,  122,  363. 
repudiation  of  lease  after  taking,  237. 
revesting  of,  122. 
several  seams,  121,  367,  476. 
specific  performance,  255,  256. 
Statute  of  Frauds  not  applicable,  222. 
statutory  undertaker's  duty  before  taking,  429,  430. 
subsidence,  liability  of  person  in,  402. 
surrender  of  former  lease,  340. 
tenant  holds  on  behalf  of  owner,  117. 
title  justifying  entry  into,  433. 
towing  paths,  194. 
trial  borings,  287. 

under  uncompleted  agreement,  258. 
unity  of,  463. 

waiver  of  notice  to  quit,  349,  350. 
wrongful,  compared  with  rightful,  143. 

Possessory  title  by  Crown,  156. 

navigation  company,  194. 
can  be  forced  on  purchaser,  224. 
ditch  filled  up,  473. 
minerals  under  allotted  lands,  155. 

road,  179. 
occupation  roads,  188. 
parish  gravel  pits,  188. 

surface  notwithstanding  continuous  possession  of 

mine,  123. 
trespass  where  only,  476. 
tunnel  under  highway,  123. 
under  Statutes  of  Limitation,  122. 
waste  land,  143. 

Possibility  of  issue  extinct,  powers  of  tenant  in  tail,  after,  21,  53. 

Post,  contract  per,  215. 

Post-office  lands,  dealings  with,  160. 

Power,  building  cottages  when  within,  266. 
defective  lease  under,  283. 
demise  in  excess  of,  275  et  seq.,  283. 
digging  clay,  when  within,  266. 
distress  on  adjoining  lands,  75,  288. 
exception  in  favour  of  donees  of,  267. 
lease  under,  60,  275,  283. 
liberty  reserved  to  get  minerals,  365. 
machinery,  mortgage  of  fixed,  75. 
not  construed  as  duty,  306. 
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Power  of  mortgagee,  15,  11,  81. 
re-entry,  333—339. 
renewal  of  lease  under,  357. 
to  trustees  to  carry  on  mining  business,  62. 
variable  minimum  rent  in  lease  under,  277,  283. 
way  leave  by  lease  under,  265. 

Powers,  leases  under,  60,  283. 

of  co-owners,  84,  85. 

limited  companies,  104,  105,  115. 
working,  &c.  in  mining  leases,  261 — 266. 

subsidence  not  authorised  by,  391. 

Practicable,  "  as  speedily  as,"  312. 

covenant  to  sink  as  far  as,  307. 

to  get  to  fullest  extent,  313. 

under  Coal  Mines  Eegulation  Acts,  522. 

Practical  hint,  accident  and  strike  clause,  313. 

ancient  workings,  226. 

appeals  against  poor  rates,  615 — 619. 

appropriating  wastes,  141. 

assignment  by  underlessee,  332. 

barrier  in  sub-leased  mineral,  332. 

break  clause  in  lease,  342,  343. 

brick-making,  265,  585. 

cesser  of  minimum  rent,  279. 

consignment  of  railway  traffic,  711. 

costs  of  lease,  365. 

covenant  to  yield  up,  319. 

embezzlement  by  clerk  or  servant,  641. 

exceptions,  266. 

fixtures,  319,  355. 

flood  prevention,  449. 

land  tax  redemption,  623. 

lease  from  only  one  of  several  co-owners,  86. 

leases  under  powers,  283. 

lessor's  covenants,  360. 

title,  358,  359. 
mining  liberties,  262. 

under  highways,  190. 
payment  of  rent  under  Settled  Land  Acts,  45. 
petroleum  licence,  583. 
pits,  working  underground,  263. 
preserving  rights  over  wastes,  144. 
preventing  damage  of  wastes,  137. 
purchase  of  copyholds  to  be  enfranchised,  223,  247. 
renewal  of  lease,  357. 
reservation  of  rent,  276. 
royalties,  124,  272. 

stamp  on  lease,  agreement  to  purchase  fixtures,  364. 
support  of  new  buildings,  397. 
surrender  of  part  of  premises,  341. 
term  of  lease,  271. 

upper  soil  sold  to  statutory  undertakings,  421. 
urban  district  council,  592. 
water  damage,  prevention  of,  449. 
wayleave  for  extraneous  minerals,  457. 
workshops,  585. 
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Pbebendary,  mining  lease  by,  170—174. 

working  of  mines  by,  170. 

Precarious  enjoyment  of  privilege,  467. 

Pre-emption  of  adjoining  lands,  329. 

Preference  shares,  subsequent  issue  of,  103. 

Pre-historic  chattel,  270. 

Preliminary  contract  made  before  incorporation.  111. 

Premium,  renewal  of  lease,  358. 

Prepayment  of  railway  rates,  707. 

Prescription,  airways,  472. 

canal,  397. 

water,  195,  439. 
copyhold  minerals,  125,  128,  130,  131. 
digging  in  wastes  for  repairs,  142,  143. 
discharge  of  water,  447. 
evidence  of,  121. 
highway  materials,  187. 
lessee  against  lessor,  439. 
pollution  of  water,  451. 
pumping,  436. 

quarrying  and  depositing  rubbish  by,  120. 

repair  of  fences,  473. 

right  of  way,  453—464. 

roadways,  466 — 469. 

stones  from  seashore,  177. 

stratum  of  mineral  cannot  be  claimed  by,  143. 

subsidence  by,  394. 

support  for  new  buildings,  395 — 398. 

from  underground  water,  385. 
title  to  mine  cannot  be  acquired  by,  123. 
water  rights,  438. 

Preservation  of  property  of  partnership,  91. 

pending  completion,  227. 

Presumption  against  adverse  possession,  122. 

lender  being  partner,  87. 
trespasser,  476. 
as  to  covenant  having  been  executed,  230. 
Crown's  ownership,  178. 
enfranchisement,  136. 
fence  and  hedge — ownership  of,  472. 
glebe  mine  being  "  open,"  172. 
legal  origin,  448. 
lessor's  title,  259. 
minerals  under  canal,  197,  198. 

highways,  184,  185. 
mining  leases,  346. 

navigation  company — conveyance  to,  195. 
partner — abandonment  by,  94. 
payment  of  compensation,  202. 
pillars  left  by  trespasser,  481. 
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Presumption  as  to  right  of  support,  385,  386,  396. 
sewer,  587. 

trespasser's  workings,  481. 
wastes — ownership  of  soil,  143. 
in  favour  of  possession  under  document,  120 — 124. 

Pbeventing  damage  to  wastes,  137. 

Prevention  of  completion  of  building  contract,  373. 

performance  by  one  of  the  parties,  659. 

Price,  market,  679,  680. 

must  appear  in  agreement,  219. 
of  coal,  damage  by  fall  in,  747. 

statutory  compensation,  427. 
goods  sold,  659,  664. 
refusal  to  pay,  679. 

Principal  and  agent,  651 — 656,  684. 
disputing  title  of,  653. 
fraud  against,  655. 
option  to  refuse  orders,  653. 
repayment  of,  owing  on  minerals,  82. 

Priority  of  leases,  270. 

Prison,  disposal  of  site  and  land  belonging  to,  160. 

Private  Act,  provisions  in,  for  third  persons,  705. 

colliery  branch,  light  railway  being,  720. 
company,  115. 

improvement  expenses,  589,  591. 
occupation  roads,  possessory  title  to,  188. 
road  to  colliery,  182. 
roads,  minerals  under,  184. 

under  Inclosure  Award,  186. 
sidings  and  branch  railways,  698 — 702. 

Privileged  communication  by  master,  640. 

Privileges  in  mining  lease,  261 — 266. 

superadded  to  licence,  366. 

Privity  of  contract,  between  lessee  and  statutory  undertakers,  none,  204. 

present  and  former  lessees,  449. 
with  lessor,  329,  330,  331. 
of  estate,  298,  330,  449. 

Privy  accommodation  at  coal  mines,  545. 

Proceedings,  arbitration  as  a  bar  to,  377,  378. 

by  shareholders,  time  allowed,  255. 

Proceeds  of  coal  wrongfully  worked  by  stranger,  27. 

tenant  for  life,  27. 
fraudulent  collusion,  28. 
•  -  ~  interest  on,  31. 

paid  to  innocent  mortgagee,  79. 

Procuring  servants  to  leave  employment,  639. 
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Pbofjta  pre n dee,  in  inclosed  lands,  142. 

licence  is,  369. 
mine  is  not,  124. 

Profit  by  mortgagee  in  working,  76. 
compensation  including,  425. 
future  working  at,  425,  n. 
loss  caused  by  railway  obstacles,  694. 
of — liability  of  carriers  for,  698. 
on  re-sale  of  goods,  681. 
mines  and  minerals  workable  to  profit,  1,  6,  7,  206,  270,  278, 

280,  296,  297. 
non-disclosure  of  secret,  236. 
on  mineral  traffic,  722. 
on  working,  statutory  compensation,  427. 
secret,  by  director,  110. 
trespasser  not  chargeable  with  loss  of,  481. 
unworkability  to,  226. 

when  Court  will  not  go  into  question  of,  269. 
workability  to,  1,  6,  7,  206,  270,  278,  280,  296,  297. 

"  PROriTS  "  after  date  for  completion,  228. 

as  between  co-owners,  82,  85. 

co-owning  partners,  84. 
defined,  285. 

directors'  remuneration,  out  of  what  payable.  111. 
evidence  of  partnership,  87. 
income  tax  on,  624 — 629. 
loss  of,  by  lessee,  253. 

mortgagee  must  accept  statement  of,  by  partners,  93. 
of  colliery  accrue  from  day  to  day,  228. 

limited  company,  how  ascertained,  107. 

traders,  railway  company  not  entitled  to  know,  720.  - 
pending  completion,  227. 
rateability,  605. 

subsidence  causing  loss  of  trade,  403. 
whether  capital  or  income,  93,  n. 

Progress  certificates  are  not  orders  for  extras,  371. 

defective  work  included  in,  372. 

Prohibition  against  bishop,  170. 

incumlDent,  173. 
cumulative  to  common  law  right,  393.  ; 
is  independent  of  clause  for  compensation,  392. 
of  injury  to  ancient  railway  bridge,  409. 

canal,  200,  201. 
sinking  pit  on  specified  land,  306. 
working  within  a  specified  distance,  393. 

Promissory  notes,  at  long  date,  when  directors  liable  on,  110. 

ultra  vires,  105. 

Promoters,  concealment  by,  236. 

Proof  in  bankruptcy  for  future  rent,  290 — 292. 
of  special  custom,  129. 
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Proper  mixture,  insufficieucy  of,  311. 

working,  liability  for  subsidence  notwithstanding,  312. 
local  authority's  position,  415. 
mines  under  waterworks,  412. 

works  of  local  authorities,  412. 

Property  in  copyhold  mines,  124 — 131. 

maybe  in  copyholder  by  special  custom, 
127. 

in  goods,  passing  of,  G60,  675,  679,  685. 
transfer  of,  656,  663—666. 
under  "c.i.f."  contract,  739. 
machinery  under  hire  and  purchase  agreement,  75. 
railway  wagons,  703. 
soil  of  canal,  197—202. 
wastes,  136. 
of  partnership,  88,  91. 
register  of  registered  land,  209 — 211. 
tax,  300,  301. 

tenant  can  deduct,  301. 
void  stipulation  as  to,  301. 
when  not  sufficiently  described  in  agreement,  219,  220. 

Proposal  to  buy  or  sell,  212—216. 

Propping  by  mine-owner  who  did  not  excavate,  402. 

PROPPING-UP  land  to  avoid  subsidence,  383,  384,  398. 

Proprietor,  sufficient  description  in  agreement,  219. 

Prospectus,  agreement  of  service  evidenced  by,  635. 
fraudulent,  236. 
misrepresentation  in,  105. 

Protection  of  property  of  partnership,  91. 

of  workers,  construction  of  statute  for,  7. 

Protest,  railway  charges  paid  under,  724. 

Provident  societies,  dealings  with  land  by,  166. 

Proving,  shafts  for,  500. 

Provisional  Order  for  inclosure  of  lands,  152,  153. 

Proviso,  covenant  in,  297. 

Public  authorities,  proceedings  against,  592. 
Health  Acts,  586—592. 

arbitration,  377. 
compensation  under,  13,  592. 
mines,  &c.  exempted  from  provisions  of,  487. 
proceedings  under,  591. 
rates  under,  619,  620. 
sales  and  leases  under,  161,  162. 
Act,  1883,  support  under,  233,  414—429. 
house,  wages  not  to  be  paid  at,  557. 
interests,  railway  rates,  725,  726  et  seq. 
through  rate  in,  720,  721. 
traffic  facilities  in,  692. 
lands,  159—167. 
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Public  libraries,  damage  by  subsidence,  161. 

dealings  with  lands  held  for,  161. 
works,  support  of,  407 — 434. 

Publication  of  railway  rates  and  rate  books,  714,  715,  734. 
of  rules  for  mines,  534 — 573. 

Pumping,  cessation  of,  229,  317,  319,  437. 
damage  by,  442. 
engine,  agreement  to  erect,  370. 
injunction  against  cessation  of,  229,  317. 
lessee's  liability  for  not,  319. 
liability  to  continue,  437. 

machinery,  implied  in  clause  for  purchase  of,  314. 

rateability  of,  602. 

sale  of,  to  company,  657. 
right  of,  451. 
shaft,  fencing,  530,  569. 
stay  of,  in  Gloucestershire,  205. 
subsidence  consequent  on,  398,  399. 
temporary,  436. 

Purchase  by  company,  104,  115. 

of  its  own  shares,  104. 
trustees,  59,  63. 
compulsory,  for  support  of  statutory  undertaking,  417. 
copyholds,  agreed  to  be  enfranchised,  247. 
machinery — agreement  for  hire  and,  75. 
money,  abatement  of,  229. 

income  tax  on  instalments  of,  629. 
instalments  of,  283,  294. 
payable  once  for  all,  433. 
set  apart  for  guaranteeing  dividends,  107. 
of  lands  for  canal,  194,  197,  198. 
Crown,  156. 
reversion  by  limited  comi:)any,  104. 
shares  of  insolvent  partners,  92. 
offer  to,  212—216. 
option  to,  71,  234,  235. 

with  capital  moneys  under  Settled  Land  Acts,  49. 
notice  of  earlier  workings,  233. 

PuEOHASER,  action  for  deceit,  after  conveyance,  245. 

compensation  to,  for  interim  deterioration,  227. 

concealment  of  wrongful  working  by,  238. 

disclosure  by,  237. 

effect  of  inquiries,  &c.  by,  238,  239. 

fraud  by  agent,  655. 

hewage  expenses,  when  disallowed,  479. 

improvements  by,  before  completion,  230. 

misrepresentation,  236. 

payment  of  rents  to,  286. 

possession  by,  227—230,  326. 

rescission  by,  245,  246. 

rights  of,  if  sale  invalid,  230. 

sale  at  a  loss  set  aside  against,  243. 

time  allowed  for  bringing  action,  255. 

trespass  must  be  disclosed  by,  482. 

when  not  bound  by  agreement  not  to  disturb  tenancy,  235. 

to  work  minerals,  223. 
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Purity  of  water,  natural  right  to,  449 — 453. 

PuESER,  notice  to  mines  inspector  of  change  of,  559. 
rateability  of,  613. 

Putting  through  troubles,  285. 


Qualification  shares,  109,  110. 

Qualified  acceptance  of  proposal,  213. 

Quality,  disputing,  notwithstanding  acceptance,  658. 
misrepresentation  as  to,  239. 
of  coals  sold,  661,  662. 

repudiation  for  delivery  of  inferior  goods,  672. 
when  disregarded,  269. 

Quantity,  delivery  of  short,  672. 

wrong,  670. 
disputing,  notwithstanding  acceptance,  658. 
guarantee  to  railway  of  fixed  minimum,  731. 
margin,  where  not  exactly  fixed,  746. 
material  misdescription  as  to,  248. 
mistake  as  to,  249. 
stated  in  deed,  225. 
to  be  delivered,  668. 

shipped,  746. 

supplied,  656,  657. 
warranty  as  to,  670. 

Quarries  defined,  2,  5,  15. 

devolution  of  share  of,  97. 

exception  of,  from  enfranchisement,  134. 

Factory  and  Workshop  Act  in  relation  to,  585. 

grant  of,  in  copyhold  tenements,  131. 

income  tax  on,  624 — 629. 

land  tax  on,  621,  622. 

Metalliferous  Mines  Act,  when  applicable  to,  554. 

*'  minerals  "  include,  150. 

rating  of,  612—615. 

rescission  of  contract  for  sale  of,  15. 

resumption  for  opening,  349. 

slate  works,  17. 

working  by  bishop,  170. 

prebendary,  170. 

tenant  for  years,  57. 

Quarrying,  5,  13,  200. 

on  railway  surface,  419. 
open,  119,  150,  419. 
prescription,  120. 

Quarter  of  coal  defined,  748. 

Sessions,  rating  appeals  to,  616  et  seq. 

Quarterly  minimum  rent,  296. 

Quasi-easements  J  463. 


INDEX. 


87a 


Quay  built  on  waste  of  manor,  142. 

Quia  emptores.  Statute  of,  130. 

Quicksand,  support  from,  386,  399. 

Quiet  enjoyment,  breach  of,  259,  360,  362. 

covenant  for,  233,  234,  359—364. 
earlier  lease,  360. 
express  covenant  for,  360. 
extent  of,  361. 
higher  seam,  360,  405. 
implied  covenant,  360. 
indemnity,  when  implied,  362. 
independent  of  lessee's  obligations,  362. 
not  retrospective,  361. 
possession  essential  before  breach  of,  363. 
rent  demanded  by  mortgagees,  361. 
runs  with  the  land,  327. 
underlessee  disturbed,  331. 
usual  covenant,  300. 
possession  of  goods,  661. 

Quit,  notice  to,  347 — 350. 
And  see  Notice  to  Quit. 

QuousQUE,  seizure  of  copyholds,  127. 


Eailroads  to  canal,  197. 

Eails,  removing  on  working  railway  minerals,  419. 

Railway,  accidents  excusing  shipping  contract,  743. 
alternative  routes  on,  694,  729. 
ancient  grant  permitting,  455. 
bridge,  clay  used  for,  421. 

prohibition  of  injury  to  ancient,  409. 
carriage  of  minerals,  &c.  by,  692 — 735. 
Charges  Schedules,  704,  n. 

counterclaim  against,  725. 
payment  on  consignment,  732. 

under  protest,  724. 
set-off  against,  725. 
Clauses  Act,  1845,  arbitration,  377,  429. 

construction  of  mines  clauses  in,  9,  11. 
meaning  of  mines,  &c.  in,  9,  11. 
»  mining  code  under,  433. 

roadway  under  Act  before,  465. 
clay  for  construction  of,  421. 
closing,  693. 

coal  shoots  defective,  475. 
Commissioners,  complaint  to,  713. 

injunctions  by,  693. 

jurisdiction  of,  712. 

through  rate,  720—722. 

undue  preference,  726 — 735. 
company,  bound  to  carry  coals,  693. 
cost  saved  to,  728,  731. 
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Eail"WAY  company,  discovery  of  traders'  books  by,  720. 

diversion  of  brook  by,  428. 

exception  of  minerals  on  sale  to,  233,  433. 

general  lien  of,  713. 

inspection  by,  411,  720. 

interests  of  in  regard  to  rates,  726. 

liability  as  carriers,  695 — 698. 

outlets  for  water,  428. 

traffic  facilities  by,  692—695. 

trespass  action  against,  477. 

ultra  vires,  104,  705. 
construction,  effect  of,  428,  431,  432. 
continuous  lines  of,  694. 
co-owner  objecting  to  making  of,  84. 
embankment  obstructing  highway,  189. 
extent  of  user  as,  456. 
facilities,  damages  for  refusal  of,  725. 

proceedings  on  refusal  of,  734. 

through  rate,  720—722. 
fixtui'e,  when  removable  as,  351,  353. 
flooding  owing  to,  447. 
general  district  rates  on,  592. 
improperly  constructed  or  maintained,  447. 
inclosure,  reservation  on,  153. 
injuriously  affecting  by,  447. 
inspection  of  mines  under,  413,  414. 
joint  mining,  402. 

lessor's  default  in  procuring  land  for,  363. 
letting  down,  419. 
licence  to  make,  368. 

link  with  sidings  provided  by  railway  company,  709. 

milestones  on,  714. 

mines  under  and  near,  407 — 428. 

mining  communications  under,  412. 

notice  of  intention  to  work  under,  411. 

ownership  of  minerals  after  support  acquired,  417. 

pitmen's  tickets,  697. 

private  user  of,  459,  460,  703. 

rates  and  charges,  704 — 735. 

agreement  for  higher,  707. 

competition  may  justify  lower,  733. 

continuous  route,  707. 

conveyance  rate,  694,  705. 

disintegration  of,  715 — 717. 

distress  for,  703. 

duplication  of  initial  mileage  rate,  722. 
equality  and  undue  preference,  723 — 735.  , 
group  rates,  712 — 714. 
increase  of,  717 — 719. 

legality  determined  by  Eailway  Commissioners,  712. 

"  lower  rates,"  708. 

maximum  station  terminal,  708. 

notice  of  complaint  as  to,  734. 

prepayment,  707. 

publication  and  inspection  of,  714,  715. 
rebate  on  sidings  rate,  700,  701. 
recovery  of,  699,  703. 
reduction  by  agreement,  707. 
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Bail"VV^ay,  reinstatement  of,  693. 

resumption  for  making,  349. 
roadway  includes,  455. 
roadway  under,  464. 
rollingstock,  not  distrainable,  290. 
servants  must  be  provided  for,  694,  695. 
sidings,  698—704. 

special  Acts  superseded  by  Charges  Schedules,  704,  705. 

charges,  708—712. 

contracts,  692,  715. 
support  of,  407—428. 

lands  adjoining,  417. 
surface,  mining  operations  on,  11,  419. 
through  rates,  720—722. 

time  within  which  to  take  legal  proceedings,  734. 

toll  boards  on,  714. 

tolls,  distress  for,  703. 

traders  working  their  own  trafiftc,  703. 

Traffic  Acts  and  special  enactments,  705,  710. 

agreements,  692. 
costs  of  proceedings,  735. 
working  by  traders,  703. 
tramway  formed  into,  409. 
tunnel  without  taking  surface,  430. 
under  Settled  Land  Acts,  50. 
user  by  traders,  703. 
vibration  from  trains,  433. 
wagon  road  when  not  authorising,  457,  458. 
wagons,  290,  702—704. 

blocking  by,  469. 
water  from,  428. 
water  levels  under,  446. 
waterworks  distinguished  from,  420,  421. 
when  not  permitted,  456. 
when  permissible,  459. 

Rainfall,  discharge  of  water  accumulated  from,  446. 

liability  of  canal  company  for  unusual,  203. 

Rain-water,  accumulation  of,  441. 

interfering  with  flow  of,  444,  445. 

Raising  minerals,  covenant  as  to,  312. 

Rate  books,  inspection  of  railway,  717. 

Rateability  of  coal  mines,  598 — 603. 

Rateable  value,  appeals  against,  616 — 619. 

enhancing  the,  601. 

of  ironstone,  &c.  mines,  613. 

tin,  lead  and  copper  mines,  613. 

Rates  and  taxes  as  deductions,  607,  608. 

annual  value  is  to  be  regarded,  606. 

appeals  against,  616. 

beneficial  occupation,  598. 

covenant  in  leases  as  to,  300 — 305,  327. 

deductions  from  gross  receipts  to  arrive  at  rateable  value,  607, 
608. 
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Rates  during  sinking,  598. 

existing  value  is  to  be  regarded,  605. 
gross  estimated  rental,  603,  608. 
income  tax  deduction,  628. 
insurance,  603,  607. 

ironstone  and  mines  other  than  coal  mines,  612 — 615. 

lease  for  term  of  years,  604. 

licensee's  liability,  610,  611. 

local  rates  other  than  poor  rate,  620,  621. 

machinery  and  plant,  601,  602. 

main  roadways,  &c.,  607,  608. 

mineral  railway,  592. 

occupation  in  relation  to,  598,  611. 

parish  in  which  to  be  paid,  611,  612. 

payment  pending  appeal,  618. 

permanent  standstill,  599. 

person  to  be  rated,  610. 

pit- sinking  expenses,  609. 

probable  output  can  be  estimated,  605. 

rateable  value,  how  arrived  at,  603 — 609. 

renewal  of  works  and  engines,  608. 

repaii^s  which  can  be  deducted,  607,  608. 

royalty,  to  what  extent  to  be  considered,  604. 

separate  mines  in  separate  properties,  61 5. 

sinking  fund,  607,  609. 

specific  contract  to  pay,  304,  305. 

splitting  up  into  parts,  609. 

strike,  611. 

surface  works  in  two  unions,  614. 
taxes  and  duties,  300,  598—634. 
tenancy  from  year  to  year,  603,  604,  606. 
title  of  occupier,  602. 
tonnage  basis,  607. 
trade  profits,  605. 

Ratification  by  shareholders  in  company,  103. 

of  acts  of  agent  receiving  rent,  123,  651,  652. 
agreement,  220. 

lease  after  attaining  full  age,  69. 
Rating,  598—634.    ^ee  Rates,  &c. 
Readiness  for  loading,  743,  744. 

Real  estate,  minerals  held  by  co-owners  descend  as,  84. 

Reasonable  conditions  for  railway  traffic,  695. 
price,  659. 

time,  delivery  by  carrier  in,  696. 

of  goods,  669. 
detention  of  railway  locomotive,  706. 
examination  of  goods  within,  696. 
for  completion,  254,  373. 

loading  or  unloading  ship,  757. 
on  sale  of  goods,  664,  683. 
plans  within,  371. 
shipping  contract,  739. 
waiting  before  discharging  cargo,  744. 
in  dock,  743. 
working  times,  312. 
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Reasonableness  of  mining  customs,  128,  207. 

right  claimed  by  prescription,  143. 
withholding  consent  to  assignment,  324 — 326. 

Rebate  from  coal  export  duty,  630. 

sidings'  rate,  700,  701. 

station  terminal,  708. 
publication  of,  by  railway  company,  734. 
undue  preference,  730. 
where  traders  provide  wagons,  708. 

Rebuilding  in  case  of  fire,  lessor's  liability,  363. 

Receiver,  effect  of  appointment  of,  96. 

for  debenture  holders,  114,  293. 

mortgagee,  17,  77,  78,  79. 

one  co-owner,  86. 

partnership,  92,  95,  96. 
on  setting  aside  sale,  244. 
purchaser's  acts  imperilling  mine,  229. 
wrongful  working,  action  by,  30. 

Recital,  arbitration  not  restricted  by,  378. 
covenant  in,  297. 
defect  of  title  disclosed  in,  233. 
incorporation  of  matter  by,  268. 
operative  part  controlled  by,  232. 

Recklessness  in  relation  to  contract,  236. 

Recognition  of  agreement,  220. 

Reconstruction,  assignment  of  lease  on,  324. 

directors'  remuneration  on,  111. 
forfeiture  on,  334. 
possession  pending,  326. 
sale  of  undertaking,  on,  114. 
servants'  position  on,  637. 

Recoupment  of  advances  made  by  mortgagee,  77. 
undergettings,  295. 
underlessee,  331. 

Recovery  back  of  money  paid  in  excess  of  royalty,  279. 
purchase  money,  245. 
of  compensation  from  canal  company,  203. 

demised  premises,  on  non-payment  of  rent,  337. 
land  under  licence,  369. 
rent,  279,  280,  288—294. 

Rectification  of  clerical  error  in  award,  381. 
deed,  241. 

error  as  to  commencement  of  lease,  272. 
improper  assignment  of  dower,  56. 
invalid  lease  under  power,  283.  - 
lease,  242. 


Rector,  mining  lease,  sale,  &c.  by,  167,  170,  171. 
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Keddendum,  how  to  be  framed,  276. 

Eedemption  of  land  tax,  622,  623. 

mortgage  by  tenant,  81,  82. 

Eedrock  is  a  mineral,  6,  7. 

Eeduction  of  capital,  103,  104. 

Ee-entry,  333—339. 

against  sub -lessee,  331. 

by  mortgagee,  334. 

conditional  notice  for,  335. 

bow  effected  and  evidenced,  334. 

in  leases  under  Settled  Land  Acts,  41. 

on  bankruptcy,  333. 

gale,  206. 
proviso  runs  with  the  land,  327,  328. 
several  covenants  as  to  same  subject,  336. 
under  licence,  366,  369,  370. 
underlessees'  position  on,  339,  342. 
what  is  "  usual  "  clause,  300. 
wrongful,  by  licensor,  370. 

Eeferee,  reasons  not  to  be  stated  by  official,  378. 

Eefusal,  contract  to  give  first,  235. 

of  railway  company  to  carry,  725. 

Eefuse,  removal  of,  322. 

Eegister  of  boys,  girls  and  women  employed,  490,  555. 
colliery  managers,  504,  506. 

Eegistered  land,  209—211. 

saving  mines  and  minerals  in,  209. 

Eegistration  of  locomotives  on  highways,  193. 

transfer  of  shares,  107,  108. 

Ee-grant  of  right  of  way,  463. 

Eegtjlar  working,  310. 

Eegulation  of  mines,  488 — 597. 

Eeimbursement  of  expenses  out  of  profits,  284,  285. 

Eejection  of  goods  for  breach  of  warranty,  681. 

sold,  660,  664,  674,  677. 
wrong  quantity,  670. 

Belationship  of  landlord  and  tenant,  80,  256,  260,  288,  347. 
lessor  and  assignee,  328,  329. 

underlessee,  331. 
one  co-owner  to  another,  86. 

Eelease  by  dowress,  56. 

from  restraint  of  anticipation  by  jointress,  55. 
of  compensation  for  support,  stamp  on,  428. 
seigniorial  rights  in  customary  freeholds,  132. 
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Relief  against  forfeiture,  323,  325,  337—339. 

of  gale,  206. 
defective  leases  under  powers,  283. 
excessive  ecclesiastical  leases,  171. 
lease,  if  minerals  already  exhausted,  226. 
void  charity  leases,  175. 
for  mistake,  when  not  granted,  243,  244. 
men  for  mineral  trains,  718. 
when  not  granted,  239,  363. 

Eeligious  worship,  gifts  for,  173,  176. 

Relinquishment  of  possession  by  rightful  owner,  122. 

share  in  cost-book  mine,  102. 

Remainder,  rescission  where  vendor  only  entitled  in,  248. 

Remainderman,  adoption  of  expired  lease  by,  59. 
dovrress,  and,  56. 

fixtures  erected  by  preceding  life  tenant,  36. 
free  wayleave  when  not  binding  on,  282. 
lease  at  varying  minimum  rent,  277,  283. 
minerals  severed  by  tenant  for  life,  34. 
rent  as  between  heir  and,  294. 

in  kind,  281. 
surrender  to,  340. 
trespass,  action  by,  475. 
unauthorised  mining  lease,  27,  37,  59. 
waste  by,  58. 
working  by,  58,  59. 
wrongful  working,  29,  30. 

Remedies  against  incumbent,  173. 

lord  of  copyhold  manor,  125,  126. 
for  discharge  of  water,  448. 
fouling  water,  452. 

improper  workings  by  tenant  for  life,  29. 

nuisance,  486. 

trespass,  477. 

wrongful  distress,  290. 
of  buyer  of  goods,  680. 

cost-book  mining  company,  101. 
co-owners,  85. 

lessee  if  ejected  by  mortgagee,  80. 

seller  of  goods,  679. 
on  dissolution  of  partnership,  92. 
wastes,  commoners'  rights  in,  141,  142. 

Remitting  arbitration  award,  381. 

Remoteness  under  trust  for  sale,  64. 

Removal  of  spoil  bank,  322. 

Remuneration  of  directors,  109,  111. 

Renewal  of  leases,  328,  356 — 358. 

best  rent  on,  357. 
condition  precedent  to,  357. 
delay,  254. 
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Eenewal  of  leases,  fine  on,  357. 

fixtures  on,  319. 
option  for,  358. 
perpetual,  358. 
tenant  for  life  and,  45. 
terms  for,  357. 
wlio  can  claim,  358. 

Eent,  acceptance  of,  when  confirmation  of  invalid  lease,  68,  69,  283. 
acreage,  paid  in  full  where  minimum  rent  not  fixed,  283. 
agreement  not  to  increase,  217,  235. 
allowance  from,  285. 

apportionment  of,  on  surrender  of  lease,  46. 

assignee's  liability  for,  328,  331. 

cesser  of  minimum,  278,  279. 

coal  worked  after  date  of  surrender,  346. 

covenant  not  absolute,  279. 

runs  with  the  land,  327. 
co-owners',  85,  86. 
deduction  for  rating  purposes,  609. 

of  rates  on  ironstone  and  mines,  614,  615. 
demand  of,  333. 

depreciation  of  surface,  321,  322. 
distinct,  for  distinct  portion,  281. 
distress  for,  80,  257,  288—294. 
entire,  when  it  avoids  lease,  275,  276. 
equitable  assignee's  liability,  256. 
evading  payment  of,  280. 
exclusively  charged  on  one  part,  281. 
follows  the  reversion,  275. 

forfeiture  when  waived  by  accepting,  &c.,  335,  336. 
for  incorporeal  hereditament,  275. 

siding  accommodation,  710. 
fi-ee  coal  for  colliery  purposes,  274. 
heir  and  remainderman,  294. 
how  amount  of  mining,  determined,  273. 
how  reservation  should  be  framed,  276. 
hypothetical,  for  assessment  purposes,  603. 
in  advance,  286. 

income  tax  deduction,  626,  627,  628. 
increase  of,  overrides  Statute  of  Frauds,  222. 
interest  on,  288. 

leases  under  Settled  Land  Acts,  41,  42. 
limitation  of  arrears,  under  licence,  369. 
mere  exception  of,  in  Inclosure  Act,  149. 
mistake  in  fixing  amount  of,  242. 
must  be  certain,  275. 

stated  in  agreement,  219. 
net,  how  construed,  301. 
non-payment  of,  forfeiture  for,  337. 
of  mines,  agreement  to  share,  87. 
one,  for  minerals  and  easements,  277. 
only  payable  if  minerals  existent,  251. 
over-payments  carried  forward  on  renewal  of  lease,  357. 
paid  in  full  to  stop  minimum  rent,  279. 
payment  of,  in  kind,  286,  610,  614,  615. 

pending  completion,  227,  260. 
trial,  228. 
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Eent,  payment  of,  to  mortgagee,  80,  81. 

mortgagor,  81. 

person  pm*porting  to  act  as  agent,  123. 
place  for  payment  of,  287. 
property  tax  deduction  from,  301. 
recovered  from  trespasser,  284. 
recovery  of,  288—294. 

by  mortgagee,  80. 

from  underlessees,  331. 
re-entry  on  non-payment,  333. 
relief  against  forfeiture,  337. 
setting  aside  part  of,  37,  38,  43 — 45. 
shaft,  264. 

short  lease,  capitalisation  not  necessary,  37. 

statutory  undertakers  when  entitled  to,  434. 

surface  wayleave,  264. 

surrender  of  part  of  premises,  341. 

suspension  on  eviction  from  part,  362. 

time  for  payment,  286. 

underground  wayleave,  264. 

under  sub-lease  subsequently  assigned,  284. 

voidable  lease,  276. 
use  and  occupation,  287. 
usual  covenant,  300. 
various  kinds  of,  280,  281. 
wayleave,  262—265. 

by  trespasser,  252,  482. 
workmen's  wages — deducted  from,  644. 

Eent-chakge  lost  by  non-receipt,  123. 

out  of  agricultural  and  mining  properties,  35. 

Eents  and  Eoyalties,  272—296. 

table  of  English  Coal,  274. 

Eenunciation  by  dowress,  56. 

of  right  of  support,  386 — 395. 

Eeopening  partnership  account,  93,  n. 

Eepair,  assignment  of  wagon  agreement,  704. 
canal  not  kept  in,  397,  398. 
covenant  to,  297,  318—321. 
entry  to,  439. 

forfeiture  by  neglecting  to,  337. 
"  forthwith  " — notice  to,  336. 
landlord  when  not  bound  to,  363. 
lessor's  liability  to,  363,  364. 
new  buildings  in  lieu  of  old,  321. 
notice  to,  320,  336. 
of  bank  of  hedge,  472. 
.  canal  banks,  196. 
roadway,  462. 
running  with  the  land,  327. 
tenantable,  what  is,  318. 
usual  covenant,  300. 
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Repairs,  allowance  for,  on  rectification  of  deed,  241. 

to  mortgagee  for,  77. 
by  one  of  several  co-owners,  86. 
custom  to  dig,  in  wastes,  for,  142. 
dean  and  chapter,  working  minerals  for,  170. 
deduction  of,  for  assessment  purposes,  603,  607. 
income  tax  deduction,  626. 
minerals  for,  by  tenant  for  years,  57. 

of  glebe  buildings,  171. 
not  allowable  against  proceeds  of  wrongful  working,  32. 
to  highway,  189—192. 

Repayment  of  principal  owing  on  minerals,  82. 

Replevin,  290. 

Report  of  legal  proceedings  to  mines  inspector,  543. 

Representations  by  vendor  or  purchaser,  235—240. 

Representatives  of  deceased  lessee,  possession  by,  298. 
partner,  99. 

Repudiation,  damages  on,  681. 

for  defective  delivery,  670 — 672. 
of  acts  of  agent,  652. 
building  contract,  375. 
contract  for  breach  of  condition,  660. 

sale  of  goods,  672,  673,  675. 

lease,  237. 
liability,  220. 

Repugnancy  of  condition  against  owner  in  fee  tail,  21. 

tenant  for  life,  28. 

Reputation,  evidence  of,  as  to  wastes  or  commons,  141. 

when  admissible,  130. 

Reputed  manors,  132. 

Required,  definition  of,  439. 

Re-sale  by  buyer  or  seller,  678. 
loss  of  profit  on,  681. 

Rescission  after  notice  to  waive  objection,  245. 
by  purchaser,  245,  246. 

delay  in  enforcing  agreement  after  notice  of,  255. 
if  minerals  already  exhausted,  226. 
of  charter-party,  738. 
contract,  235—249. 

as  to  goods,  678,  679. 
to  take  shares,  106. 
shipping  contract,  740,  743. 
voidable  contract,  244,  245. 
where  short  delivery,  670. 

Reservations,  266 — 271.   And  see  Exceptions. 

of  minerals  in  Inclosure  Act,  149,  150,  153. 

mines  under  wastes  and  common  fields,  147. 

right  of  disposal  of  goods,  665. 
resumption  for  making,  349. 
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Eeseryoie,  escape  of  water  from,  445,  446. 

for  canal,  unauthorised  use  of,  196. 
liability  for  water  escaping  from,  444 — 449. 
mine  working  prevented,  426. 
minerals  in  and  under  site  of,  11,  409. 
subsidence  of,  388. 
working  under  canal,  199. 

Re-shipment  of  cargo,  754. 

Eesidtjaky  estate,  adjustment  of  rights  on  conversion  of,  34,  35. 

Resignation  of  incumbent,  effect  of,  on  contract,  172. 

Resolution  to  wind  up  company,  291,  n. 

distress  before,  289. 

Responsible  persons,  assignment  to,  325. 

Restore,  compensation  instead  of  specific  performance,  253. 
covenant  to,  321,  322. 

Restraining  Statutes,  171,  173. 

Restraint  of  anticipation  by  jointress,  release  of,  55. 
distress  on  winding-up,  294. 
princes  and  rulers,  740. 
trade,  689. 

Restricting  competition,  689. 

Restrictions  on  employment  of  boys,  girls  and  women,  489,  555, 
free  transport  of  minerals,  692. 
powers  of  working,  262. 
sale  or  lease  of  mansion  house,  47. 
workiDg,  compensation  for,  425. 

Restrictive  covenants  must  be  disclosed,  220. 

Resumption  by  lessor,  269. 

for  improvements,  349. 

of  possession,  option  for,  247. 

Retainer  of  agent  for  fixed  period,  653. 

Retaining  walls  for  highway,  190. 

Return,  annual,  to  coal  mines  inspector,  form  of,  551. 
to  mines  inspector,  507,  557. 

Reversion,  assignment  of  rent  under  sub-lease,  284. 
concealment  on  sale  of,  237. 
covenant  to  grant  lease  in,  47,  61. 
covenants  running  with  the,  327 — 330. 
injury  to,  by  non-repair,  320. 
inspection  of  title  to,  258. 
merger  in,  346. 

purchase  of,  by  limited  company,  104. 
rent  follows  the,  275. 

Settled  Land  Acts,  not  applicable  to  mere,  61. 
sold  separately  from  mining  rent,  284. 
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Reversioner,  action  by,  125,  320,  321,  476. 

licensees  actionable  by,  369. 
nuisance,  action  by,  487. 
powers  of,  58,  59. 

subsidence  may  be  sued  for  by,  401. 

surrender  to,  340. 

tenant  may  dispute  title  of,  259. 

trespass  action  by,  476. 

waiver  of  forfeiture,  335. 

working  by,  58,  59. 

yielding  up  to,  320. 

Revesting  of  possession,  122. 

Revivor  of  voidable  lease  of  Church  mines,  168. 

Revocation  of  agent's  authority,  653,  654. 

arbitrator's  appointment,  378. 
election  to  avoid  contract,  244. 
licence,  367,  368,  369,  464. 

Right,  enjoyment  as  of,  439. 
of  way,  453—471. 

Rights  attached  to  shares,  alteration  of,  103. 
surface,  implied  by  law,  118. 

Riot,  damage  by,  593,  594. 

Riparian  owners,  water  rights  of,  434,  452. 

Rise,  working  on  the,  443. 

Risk,  carriage  at  owner's,  696. 

goods  delivered  at  distant  place,  674. 
of  buyer  on  purchase  of  goods,  659,  665. 
seller  of  goods,  665. 

Rival  lessees,  266,  295. 

River,  cleansing  channel  of,  449. 

Crown  grant  of  coal  under,  136. 
drainage  into,  453. 

Inclosure  Act  does  not  extend  to  adjoining,  181. 
flooding  mine  by  water  from,  443. 
fouling,  588. 

interfering  with  access  to,  432. 
licence  to  moor  coal  hulk,  365. 
maintenance  of  banks,  449. 

mineral  rights  of  navigation  company  under,  194,  197,  198. 

mines  and  minerals  under,  176 — 181,  194 — 198. 

mooring  vessels  alongside  bank  of,  180. 

overflow  into  shaft  or  workings,  386. 

ownership  of  minerals  under,  176 — 181,  194 — 198. 

pollution,  indictment  for,  486. 

right  to  bed  or  half  bed  of,  178,  179. 

Road  authority,  liability  and  powers  of,  183 — 193. 

implied  right  to  make,  for  mining  purposes,  118. 
partly  unformed,  462. 
resumption  for  making,  349. 
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EoADSiDE  waste,  ownership  of,  185. 

EoADWAYS,  453—471.    And  see  Highways,  181—194. 
abandonment  of,  319,  469. 
alteration  by  servient  owner,  402. 
awarded  on  inclosure,  468. 
change  of,  460,  462. 
construction  of,  459. 

covenant  against  underground,  315,  316. 
death  of  wrongdoer,  483. 
deviating  from  track,  460. 
direction  of,  459,  460. 
disturbance  of,  469 — 471. 
"  every  or  any  part,"  462. 
excepting  for  coals,  458. 
exception  of,  from  grant,  266,  463. 
excessive  user  of,  457. 
extent  and  mode  of  user,  457 — 464. 
flooding,  prevention  not  implied  from  exception  of, 
314. 

for  coals  only,  458. 

foreign  minerals,  286,  453. 

going  beyond  terminus  authorised,  459. 

how  to  be  made,  459,  461. 

improper  user  of,  470,  471. 

in  inclosed  lands,  153,  154. 

injunction  against,  264. 

insecure,  473. 

joint  mining,  462. 

kind  of  way,  457 — 464. 

limited  purposes,  457,  468. 

metalling,  463. 

obstruction  of,  462. 

of  necessity,  464 — 466. 

on  enfranchisement,  135. 

one  mine  exclusively,  458. 

over  railway,  422,  423. 

small  allotments,  164. 
prescription,  466 — 469. 
railway,  when  permissible,  457,  458. 
repair  of,  462. 
size  of,  462. 

sleepers  removable  from,  353. 
slight  deviations,  468. 

statutory  undertakers  interfering  with,  432. 
surreptitious  enjoyment  of,  467. 
through  barrier,  316. 
"through,  over  or  under  "  lands,  282. 
to  canal,  196,  197,  461. 

mines  in  registered  land,  209,  210. 
undefined,  how  to  be  set  out,  461. 
under  copyhold  tenement,  124,  125. 

public  lands,  464. 

railways,  &c.,  412,  413,  464. 

waterworks,  &c.,  412. 
vertical  or  lateral,  466. 
way  of  necessity,  464 — 466. 
"  winning  expenses,"  285. 
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EoLLERS,  when  not  removable  as  fixtures,  352. 

EOLLING  stock,  not  distrainable,  290. 

EooFS,  inspection  of,  523. 

interference  with,  by  lessor,  360. 

of  coal  mines,  acreage  rent  in  view  of,  274.  • 

securing  of,  530. 

EOUTES,  alternative,  on  railway,  694. 

carriage  by  unauthorised,  697. 
disregarding  consignor's  orders  as  to,  733. 
for  railway  traffic,  694. 
through  rates,  720—722. 

EoYAL  Arms,  691. 

EOYALTIES,  272—296.    A  nd  see  Eents. 

agreement  to  pay,  inferred  from  possession,  230. 

share,  87. 
commoners'  share  in  lord's,  137. 
conditional  on  there  being  minerals,  213. 
how  amount  determined,  273. 
income  tax  on,  629. 

mere  exception  of,  in  Inclosure  Acts,  149. 

paid  in  full  to  stop  minimum  rent,  279. 

subsidence  not  authorised  from  reservation  of,  391. 

table  of  English  coal,  274. 

use  of  term,  280. 

varieties  of,  280,  281. 

when  waived  for  building  materials,  350. 

Etjbbish,  custom  to  deposit  mine,  139. 

heap,  when  unauthorised,  322. 

EuLES  for  construction  of  "  mines  and  minerals,"  1 — 18. 
general,  in  mines,  522,  567. 
special,  in  mines,  536,  571. 

EUNNING  silt,  support  from,  386,  399. 

with  the  land,  covenants,  &c.,  327 — 330. 

erection  of  new  works,  321. 
licence  covenants,  369. 
powers  of  working,  120. 
spoil  of  ground,  322,  323. 
subsidence,  125,  395. 

EuRAL  District  Council,  damages  to  highway,  189. 

what  roads  are  vested  in,  184. 
parish,  dealings  with  land  of,  162,  163. 
sanitary  rates,  619,  620. 


Sacks,  coals  sold  in,  686,  687. 

Safety,  injunction  against  endangering,  269. 
lamps,  regulations  as  to,  524. 
liability  to  ensure,  472 — 475. 
of  coal  miners,  513,  514,  522. 
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Sailing  of  ship,  738,  748. 

Sale  "as  may  be  required,"  656,  657. 
at  a  loss,  setting  aside,  243. 

"  pit's  mouth"  defined,  281. 
by  absolute  owner,  19. 

Admiralty,  159. 

Commissioners  of  Works,  160. 

company,  115. 

lighthouse  authority,  159. 

married  woman,  66,  67. 

municipal  corporation,  159,  161,  164,  165. 

navigation  company,  197. 

owner  in  fee  tail,  21. 

personal  representative,  65. 

Secretary  for  War,  159. 

tenant  for  life,  39,  47. 

trustees,  59. 
capacity  as  a  preliminary  to,  216. 
conditions  of,  as  to  realty,  222 — 224. 
easements  on,  463. 

exception  of  mines  and  minerals  on,  4,  5,  266 — 271. 
instead  of  partition,  85. 
invalid,  rights  of  purchaser  if,  230. 
lessee  discharged  from  covenants  on  compulsory,  430. 
liability  to  pay  royalty  on  coal  shipped  for,  230. 
mining  lease  is  really  a,  261. 
of  bankrupt's  property,  73. 
charity  lands,  175. 
coals,  how  construed,  118,  237,  281. 
company's  undertaking,  104. 
Crown  lands,  156. 

mines  under  sea,  &c.,  181. 
goods,  minerals,  &c.,  656 — 686. 
by  description,  661,  662. 
"  c.i.f."  contract,  739. 
delay  in  enforcing  contract,  254. 
"f.o.b.,"  740. 
goodwill,  100. 

minerals  apart  from  surface,  37,  40,  62,  63. 

in  copyholds  by  special  custom,  127,  128. 
wrongfully  worked  by  incumbent,  172. 
mines,  &c.,  obligation  on,  237 — 249. 
in  Church  lands,  167—174. 
of  convict,  73. 

infant  owner,  69,  70. 
lunatic,  72,  95. 
partnership  share,  93,  95,  99. 
post-office  lands,  160. 
public  lands,  159 — 167. 
reversion  separately  from  mining  rent,  284. 
share  of  co-owner,  83,  85,  86. 
offer  of,  212—216. 

purchase-money  payable  by  instalments,  323. 

subject  to  surface  powers  of  lessee,  258. 

support  implied  on,  395 — 398. 

ticket  for  coals,  686,  687. 

under  Settled  Estates  Act,  1877... 36— 38. 

Land  Acts,  39,  47,  60,  61. 
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Sales,  simultaneous,  easements  on,  463. 
Salvage,  750. 

Sand  and  clay  in  Isle  of  Man,  158. 

for  repairs,  &c.  under  Settled  Land  Acts,  50. 
on  wastes,  139. 

pit,  when  within  Quarries  Act,  581. 
public  works  erected  on,  420. 
resumption  for  digging,  349. 
without  payment  for  building,  350. 

Sanitary  rates,  when  payable  by  lessee,  303. 

works,  exception  on  sale  for,  233. 

minerals  under  and  near,  407,  414. 

Saving  of  cost  to  railway  company,  724,  728,  731. 

Scaffold  for  working  coal,  596. 

Schedule  of  maximum  railway  charges,  715. 

School  attendance  officer,  registers  to  be  produced  to,  491. 
Boards,  dealings  with  land  by,  163. 

registers  to  be  produced  to  officers  of,  490. 
fees,  payment  out  of  wages,  491. 
houses,  dealings  with  disused,  103. 
sites,  dealings  with  lands  acquired  for,  163. 

Schools,  mineral  property  of,  176. 

Scotland,  cognition  in,  98. 

Mines  Eegulation  Acts  in,  547,  575. 

Sale  of  Goods  Act  in,  660,  667,  675,  679,  681,  682,  684,  685, 
686. 

summary  proceedings  in,  543. 
waterworks  in,  3,  10,  410. 

Scouring  channels  of  streams,  449. 

Screened  coal,  wages  for  getting,  492. 

Sea,  carriage  of  goods  by,  735 — 759. 

Crown  is  entitled  to  minerals  under,  176. 
minerals  under  land  left  by  the,  177. 
mines  and  minerals  under,  176,  177. 
rates  on  mines  under  the,  612. 
removing  barrier  against  inroads  of,  443. 
title  to  minerals  under,  as  against  Crown,  177. 
traffic,  carrying  rates  for,  715,  716,  722. 
transit  of  goods  by,  673. 

Seal,  contracts  when  to  be  under,  221,  657. 

Sealing  by  company,  221. 

Seam,  mineral,  defined,  1. 

mortgage  of,  includes  the  colliery  business,  74. 
notice  of  abandonment  of,  510. 

opening,  510. 
possession  of  one  of  several,  230. 
regulations  as  to  shafts,  498 — 501. 
several,  284. 
workable,  311. 
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Seashore  in  Cornwall,  mines  under,  158. 

mines  between  low  and  high- water  mark,  177. 
removal  of  stones  and  shingle  from,  177. 
stones  from,  for  repair  of  highways,  187. 

Seaworthiness,  739,  742. 

Secret  commissions  to  agent,  655,  656. 
profit  by  director,  110,  252. 
by  partner,  93. 
non- disclosure  of,  236. 

Secretary  for  War,  dealings  with  lands  vested  in,  159. 

of  State,  division  of  mine  into  parts,  501. 

examination  for  colliery  managership,  504. 
exemption  orders  under  Eegulation  Acts,  490, 
500. 

fitness  of  colliery  manager,  504 — 506. 
orders  of,  under  Eegulation  Acts,  494,  545,  548, 
550. 

plan  of  abandoned  coal  mine,  511. 
Section  of  strata  in  abandoned  coal  mine,  512. 

Security  insufficient,  mortgagee  can  enter  if,  75. 
on  exportation  of  coal,  631,  634. 

Seigniorial  rights,  132,  149,  150. 

Seller,  definition  in  Sale  of  Goods  Act,  685. 
title  of,  to  goods,  666. 
unpaid,  rights  of,  675 — 678. 

Separate  dealings  with  surface  and  minerals,  47,  62. 
mine,  501. 

ownership  of  lands  and  minerals,  116 — 120,  395. 
parts  of  mine,  regulations  as  to,  488. 
property  of  married  woman,  66. 
rents,  281. 

sale  of  land  and  mining  rent,  284. 
seams,  262,  284. 

Series  of  local  Acts,  construction  of,  149,  197,  202. 

statutes  relating  to  same  subject-matter,  409. 

Servant,  damage  to  employer's  property,  637. 
embezzlement  by,  640. 
master  and,  635 — 643. 
occupation  by,  260,  347,  611. 
wages  on  death  of,  638. 

Service  of  notices  under  Mines  Eegulation  Acts,  545,  578. 
terminal  charges,  708. 

Servient  owner,  capacity  and  status  of,  467. 

roadway,  460—469. 
support  from  underground  water,  385. 
undefined  roadway,  460,  461. 
water  received  by,  447. 
tenement,  excessive  burden  on,  458. 

increasing  burden  on,  398,  468. 
permission  by  owner  of,  439. 
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Set-off  against  railway  charges,  725. 
by  charterer  of  ship,  742. 

directors  on  winding-up,  90. 

shareholders,  2o5. 

where  undue  preference,  734. 

Setting  aside  account  of  minerals  gotten,  244. 

agreement  for  mining  lease,  363. 
arbitration  award,  381. 
improper  charity  lease,  176. 
part  of  mining  rents,  37,  38,  43. 
purchase  by  trustee  from  beneficiary,  64. 
rents,  where  life  tenant  has  aliened,  52. 
terms  on,  241. 

Settled  Estates  Act,  1877,  leases,  &c.  for  infant,  69. 

and  sales  by  trustees  under,  60. 
powers  of  married  woman  under,  67. 
sales  and  leases  under,  36 — 38. 
Land  Acts,  definitions,  39. 

enfranchisement  under,  134. 
enlarging  powers  given  by,  61. 
glebe  lands  when  subject  to,  172. 
licence,  370. 

lunatic  tenant  for  life,  72. 

married  woman,  powers  of,  under,  67. 

provisions  of,  39 — 54. 

sales  and  leases  under,  40,  60,  70. 

where  inapplicable,  61. 

Settlement,  effect  of,  by  married  woman,  67. 

exception  when  estate  in,  232. 
leasing  powers  in,  60. 
liberty  reserved  to  get  minerals,  365. 
of  land  of  infant,  71. 

minerals,  &c.  acquired  under  Settled  Land  Acts,  49. 

mines  on  trust  for  sale,  62. 

one  half  only,  83. 
overriding,  on  transactions  under  Settled  Land  Acts,  48. 
priority  of,  to  Settled  Land  Acts,  52. 
separate  use  of  married  woman,  66. 

Seveeable  contract  of  sale  of  goods,  660. 
good  from  bad,  689. 

Several  covenant,  298,  299. 

covenants  on  same  subject,  336. 
fishery  imports  ownership  of  soil,  179. 
pasture,  145,  147. 
seams,  284,  295,  367. 
water  in,  442. 

working  one  before  another  of,  313. 

Severance  by  railway,  support  where,  417. 
compensation  for,  425,  431. 
expenses,  79,  252. 

mines  under  railways,  waterworks,  &c.,  412,  413,  423. 
mortgagee  when  not  allowed  cost  of,  316. 
of  good  and  bad  in  award,  380. 

land  and  minerals,  18,  116—120,  359. 

minerals  from  manor,  144. 
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Severance  of  minerals  in  registered  land,  210,  211. 

ownership  by  Inclosure  Act,  152. 

on  enfranchisement,  133. 
on  sale,  easements  on,  463. 
pipes  causing,  431. 
roadway  over  railway,  465. 
support  on,  385. 
wayleave  powers  on,  456. 

Severed  minerals,  non-disclosure  on  sale  of,  237. 

Severing  allowance  on  trespass,  418  et  seq. 

working  by  co-owner,  85. 

Sewage  disposal,  mines  under  and  near  works  of,  407  et  seq. 
pollution  by,  450. 

works,  damage  to  mines  caused  by,  425. 

inspection  of  mines  under,  413,  414. 
letting  down,  419. 

mining  communications  under,  412,  446,  464. 
notice  of  intention  to  work  under,  411. 
railway  distinguished  from,  420,  421. 
support  for,  407—429. 
water  levels  under,  446. 

Sewerage  expenses,  by  whom  payable,  303,  304. 

mines  under  and  near  works  of  ,  407 — 429. 
new  system,  587,  588. 

Sewers,  dealings  with  land  by  Commissioners  for,  166. 
drainage  into,  453. 

exception  of  minerals  on  sale  for,  233. 
liabilities  and  rights  as  to,  586 — 588. 
map  of  local  authority's,  423. 
rate,  304,  621. 
support  for,  407 — 429. 

Shack,  common  of,  147. 

Shaft,  air-staple,  457,  n. 

arbitration  as  to  user  of,  378. 

definition  in  Mines  Eegulation  Acts,  545,  546,  579. 
depth  to  coal  seam  abandoned,  512. 
drawing  to  bank  on  adjoining  lands,  457. 
earlier  lessees,  protection  of,  270. 
exception  of  right  to  sink,  266. 
fencing  old,  530. 

in  one  of  two  properties  held  in  common,  84. 
notice  of  abandonment,  510,  559. 

opening  of  new,  510,  559. 
power  to  sink,  262,  350. 
rent,  264,  286,  357,  612. 
securing,  where  coal  strata  imsafe,  530. 
single,  regulations  as  to,  498 — 501. 
specific  performance,  250. 
top  to  be  fenced  on  abandonment,  510,  559. 
unfenced,  473. 
ventilation,  472,  522,  567. 
workman  of  tradesman  falling  down,  475. 
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Shale  mines,  regulation  of,  488 — 554. 

Share  in  cost-book  mine,  101. 

partnership,  78,  90,  96. 

Shareholder,  time  allowed  for  bringing  action,  255. 

winding-up,  right  to  have,  105. 

Shares,  action  for  deceit  as  to,  105. 
bequest  of,  in  mines,  4,  5. 
bonus,  107. 
certificate  as  to,  107. 
custom  as  to  delivery  on  sale  of,  231. 
delay  in  enforcing  contract  for  sale  of,  254. 
equitable  mortgage  on,  109. 
issued  at  a  discount,  104. 
lien  of  company  on,  108,  109. 
payment  for,  in  cash,  106. 
pui'chase  of  its  own,  by  limited  company,  104. 
refusal  to  register  transfer  of,  107. 
rescission  of  contract  as  to,  105,  236. 
sale  in  consideration  of,  104,  114. 
subsequent  issue  of  preference,  103. 
surrender  of,  102. 
transfer  of,  108. 

wages  not  payable  by,  of  company,  644. 

Sheepwalks  in  Wales,  158. 

Sheriff,  duty  on  levying  execution,  667. 

Shift,  working  in,  523. 

Ship  afloat,  738. 
arrest  of,  751. 
capacity  of,  738. 
class  on  register,  738. 
collision,  749. 
delay  in  loading,  736. 

repairing,  754. 
demise  of,  735. 
detention  of,  736. 
efficient,  738. 
failure  to  find,  747. 
final  sailing,  748. 
loss  of,  advance  freight  on,  751. 
nationality  of,  738. 
negligence  of  master  and  crew,  735, 
non-existence  of,  740. 
notice  of  readiness,  668. 
strikes  causing  detention  of,  757,  758,  759. 
undue  delay  in  loading,  672. 
waiting  beyond  agreed  lay  days,  748. 
wreck  of,  752. 

Shipper,  charterer  being  also,  736. 

not  being  charterer,  736. 

Shipping,  735—759. 

"  as  near  as  she  can  safely  get,"  744. 
coal,  duty  free,  630. 
coals,  630,  665. 
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Shipping,  colliery  guarantee,  759. 

contracts  for,  735 — 759. 
delay  in  transhipment,  754. 
delivery,  750 — 752. 
demurrage,  754 — 759. 
excepted  perils,  740 — 743. 
freight,  751 — 755. 
"  in  (regular)  turn,"  758. 
insufficient  supply  of  coal,  759. 
liberty  to  call,  739. 

loading  or  unloading  by  carrying  company,  712. 

"prompt  despatch,"  759. 

ultra  vires  of  railway  company,  705. 

usages  and  customs,  737. 

voyage,  743 — 750. 

writing,  when  not  necessary,  658. 

Shooting,  may  be  evidence  of  ownership,  144. 

not  conclusive  evidence  of  custom  as  to  minerals,  129. 

Short  delivery,  670—672,  753. 

distance  traffic,  718,  726,  728. 
route  on  railway,  694. 
supply,  demurrage  notwithstanding,  757. 
shipping  contract,  743,  745. 

Shorts,  294—296. 

Shot  firing,  rules  as  to,  526,  538. 

Shropshire  coal  rents,  274. 

Shunting  on  sidings,  709. 

railway  company's  right  of,  699,  709. 
railway  rate  for,  700,  701. 
wagons,  705,  706. 

Sic  utere  tuo  ut  alienum  non  l^das,  387,  398,  484. 

Sick  club,  deduction  of  subscription  from  wages,  644. 

Side  entrance  of  abandoned  mine  to  be  fenced,  510,  511,  559. 

Sides,  securing,  in  coal  mine,  523,  530,  559. 

Sidings  accommodation,  averaging  time,  711. 

charge  for,  710,  711. 
Acts  of  Parliament  as  to,  698. 
calling  for  trucks  at,  694. 
connecting  link  with  main  line,  700. 
construction  of,  694. 
defective,  706. 
disconnecting,  699. 
insufficient,  706. 

loading  and  unloading  at  private,  708. 

Mines  Regulation  Acts  apply  to,  545. 

not  provided  by  railway  company,  712. 

ownership  of,  699,  709. 

private,  698—702. 

provided  by  railway  company,  707. 
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Sidings,  railway  company,  when  not  compellable  to  provide,  699. 
"  railway"  includes,  592. 
rate  book  for  private,  716. 
rebate  on  rate  for,  700,  701 ,  709. 
rent,  709. 

resumption  for  making,  349. 

roadway  interfered  with  by,  469. 

rolling  stock,  when  not  distrainable,  290. 

services,  705,  700,  709. 

shunting  on,  709. 

stopping,  by  earlier  lessees,  266. 

undue  preference,  729. 

wagons  for  private,  702. 

where  to  be  placed,  698,  699. 

Signal  stations  vested  in  Lloyd's,  160. 

Signalling  apparatus,  minerals  under,  165. 

charge  for  railway,  706,  709. 

in  mine,  529,  531,  569. 

specific  performance  as  to,  251,  314,  701. 

Signature  by  or  for  partjr  to  be  charged,  220,  221. 
when  immaterial,  222. 

Silence  of  purchaser,  238. 

Silt,  support  from  running,  386,  399. 

Silver,  grant  of  royal,  157. 

Simultaneous  sales,  easements  on,  463. 

Single  shafts,  regulations  as  to,  498 — 501. 

Sink,  covenant  to,  305—314. 

Sinking,  cost  of,  271. 

expenses,  deduction  for  rating  and  taxing  purposes,  609, 
627,  628. 

fund,  deduction  for  income  tax,  609. 

rating  purposes,  609. 
implied  obligation  as  to,  305. 
minerals  removed  in,  465. 
no  rateability  during,  598. 
of  sui'face,  389  et  seq. 
pits  in  inclosed  lands,  154. 

possession  by,  367. 

powers  as  to,  262. 

when  "  winning"  expense,  285. 
to  underlying  seams,  205. 

Size  of  roadway,  462. 

Skip,  using,  without  cover,  532. 

Slack,  wages  for  getting,  492. 

Slag  heap  is  not  within  Quarries  Act,  581. 
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Slate  mines,  exemption  as  to  explosives  in,  568. 

under  railways  and  public  undertakings,  409 — 429. 
when  slate  quarries  treated  as,  5. 
quarries,  income  tax  on,  624 — 629. 
land  tax  on,  621. 

statutory  regulation  of,  554,  581,  585. 
wlien  "  slate  mines,"  5,  6,  7. 
works  are  assessable  as  quarries,  17. 

Sleepeks,  lessee's  right  to,  319. 

removable  as  trade  fixtures,  353. 
things  fixed  to,  351,  352. 

when  mine-owner  can  remove,  from  railway,  11,  419. 

Sliding  scale,  coal  rents  on,  272,  274,  280. 

Small  allotments,  restrictions  as  to  minerals  in,  164. 
coal,  wages  for  getting,  492,  493. 
holdings,  sale  or  leases  of  land  for,  164. 
tenements,  rates  on,  610. 

Smelting,  insufficiency  for,  311. 

no  implied  right  to  use  land  for,  118. 

nuisance  caused  by,  485. 

Public  Health  Act  in  relation  to,  487. 

Smoke,  master's  liability  for  black,  640. 
nuisance,  484 — 487,  590. 

Snow,  loading  cargo  not  excused  by,  745. 

shipping  contract  not  excused  by,  742. 

Soil,  adjustment  of  rights  in,  on  inclosure,  154. 
allotment  of,  to  commoners,  152. 
fixtures  attached  to  the,  350 — 356. 
grant  of,  passes  everything  under  it,  13. 
how  construed  in  Inclosure  Acts,  13. 
nature  of,  risk  in  building  contract,  373. 
ownership  of  canal,  194,  197 — 202. 

gated  and  stinted  pastures,  145 — 149. 

highways,  181  seq, 

inclosed  lands,  149. 

sea,  lakes,  rivers,  176 — 181. 

wastes,  136,  138,  143,  144,  148. 
pipes  in  highway,  183. 
upper,  and  subsoil,  420. 
when  equivalent  to  "  surface,"  150. 
where  several  fishery,  179. 
writing,  when  necessary  as  to,  217. 

Sold  note,  arbitration  proposed  in,  375. 

Sole  agency,  653,  654. 

pasture,  herbage,  or  vesture,  145,  147. 

Solicitor,  authority  of,  to  bind  client,  221. 

letter  of,  when  not  acceptance  of  proposal,  214. 
referring  to  arbitration,  376. 


Solid  matter  draining  into  streams,  453. 
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SoMERSETsniRE  tonnage  rents,  274. 

Sough,  artificial,  436. 

entry  for  repair  of,  439. 
pits,  right  to  make,  119. 

South  Lancashire  and  Cheshire  footage  rents,  274. 
Staffordshire  acreage  rents,  274. 

blue  brick  clay  is  a  mineral,  10,  11. 
Wales  tonnage  rents,  274,  275. 
Yorkshire  acreage  rents,  274. 

Special  Acts,  group  rates  notwithstanding,  713. 

overridden  by  Eailway,  &c.  Traffic  Acts,  692. 

Eailway  Commissioners'  jurisdiction,  695. 
agreements  overridden  by  Eailway,  &c.  Traffic  Acts,  692. 
case  in  arbitration,  381,  382. 
characteristics  of  mining  property,  260. 
charges  by  railway  company,  708 — 712. 
conditions  on  sale,  223. 
contract,  railway  rates  under,  715. 
custom  for  limited  concurrent  rights  in  wastes,  142. 
to  inclose  against  commons,  139. 

parts  of  wastes,  138,  139. 
damages,  loss  by  carriers,  698. 

on  sale  of  goods,  682,  683. 
resolution  of  company,  103,  106,  112. 
rules,  amendment  of,  538,  539. 

certified  copy  to  be  evidence,  539. 

copies  to  be  furnished,  539. 

establishment  of  new,  537. 

false  statements,  &c.  as  to,  539. 

for  coal  mine,  522,  536 — 540. 
metalliferous  mine,  571 — 574. 

general  rules  suspended  by,  537. 

posting  and  passing  of,  539. 
services  by  railway  company,  708 — 712. 
stipulations  must  be  clearly  stated,  219. 

Specie,  enjoyment  in,  where  successive  interests,  32. 
rents  payable  in,  281,  286. 

Specific  contract  to  pay  rates,  305. 

goods,  sale  of,  663,  681,  685. 

where  deliverable,  669. 
performance,  249 — 256. 

agreement  as  to  gale,  206. 

by  one  co-owner,  83. 
for  lease,  227,  257. 
bona  fides  requisite  for,  237. 
breach  of  covenant,  252. 
break  clause,  343. 
building  contract,  375. 
continuous  acts  involved,  251. 

working,  308. 
contract  for  sale  of  whole  output,  253. 
costs  when  action  for,  dismissed,  253. 
covenant  to  repair,  320. 

work  mines,  314. 
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Specific  performance,  damages  in  lieu  of,  253. 

delay,  254—256. 

different  properties  held  on  different  trusts,  62. 
expired  lease,  59. 
fixtures,  356. 
fraud,  252. 
laches,  254—256. 

less  than  what  contracted  for,  251. 

misdescription  without  fraud,  246 — 249. 

mistake,  241,  242. 

new  terms  introduced,  213. 

non-existence  of  mineral,  242. 

part  performance,  340. 

possession  pending,  260. 

promptness  essential,  254 — 256. 

railway  sidings,  701. 

signals,  &c.,  701. 
relief  against  forfeiture,  339. 
renewal  of  lease,  357. 
restoration  of  surface,  322. 
sale  of  goods,  681. 
surprise  amounting  to  fraud,  252. 
term  expired,  252. 
title  doubtful,  252. 
uncertainty,  213. 
waste,  252. 

where  trespass  by  intending  purchaser,  482. 
with  abatement,  249. 
property,  identification  of,  219,  220. 

Specification,  comprehensiveness  of,  371. 

for  entire  work,  separable,  372. 
incomplete  work,  notwithstanding,  372. 
warranty  as  to,  370. 

Splint  coal,  undue  preference  as  to,  729. 

Splits,  air  in,  to  be  measured  monthly,  523. 

Spoil  bank,  compensation  for  fresh,  425. 

custom  to  put,  on  wastes,  1 39. 
deed  when  not  necessary,  221. 
implied  right  to,  118. 
is  not  within  Quarries  Act,  581. 
removal  of  stuff  from,  322. 
right  to  make,  by  prescription,  120. 
trespass  by,  321,  482. 
without  authority,  321,  482. 
of  ground,  154,  321,  322. 

Spontaneous  combustion  of  coal,  741. 
Sporting  may  be  evidence  of  ownership,  144. 
Springs,  cutting  off,  269, 

Squatting  on  lands  inclosed  under  Inclosure  Acts,  155. 
wastes,  143. 

St.  Briavels,  mines  in  Hundred  of,  159,  204 — 206. 

C.  3  M 
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Stacking  coal,  agreement  for,  222. 

liberty  for,  365. 

Staffordshire  acreage  rents,  274. 

blue  brick  clay,  3,  420. 

custom  as  to  payment  of  butty  colliers,  635. 

Stamp  on  agreement  for  employment,  641. 
leases,  364. 

release  of  compensation  for  support,  428. 
signature  of  agreement  by,  220. 

Standing  by,  254. 

forfeiture  when  waived  by,  336,  337. 
nuisance,  486. 

of  lord  of  copyhold  manor,  126. 

partner,  93,  94. 
roadway  easement,  470. 
water  easement,  440,  441. 
where  title  depends  on  express  exception,  117. 

Stannaries  Court  abolished,  207. 

of  Cornwall  and  Devon,  207,  208. 
notice  of  change  of  purser,  559. 

Stating  case  in  arbitration,  381. 

Station  accommodation,  rebate  on  not  providing,  700,  701. 
discontinuance  of  a  railway,  693. 
restricting  to  one  railway,  728. 
structural  alterations  of  railway,  693. 
terminal  charges,  700,  701,  706,  708,  710. 

rebate  from,  700,  709. 

when  not  chargeable,  709. 

when  reduction  to  be  made,  708. 
to  station  rate,  701,  705. 

Stations  for  ventilation  of  coal  mine,  523. 

Statutable  deductions  for  rating  purposes,  607. 

Statute  of  Frauds,  2\6  ct  seq. 

agreement  not  performable  within  a  year,  370. 
master  and  servant,  agreement  between,  635. 
partnership  property,  87,  88. 
sale  of  goods,  658. 
share  in  cost  book  mine,  101. 
when  inapplicable,  222. 
of  Merton,  approvement  under,  138,  139. 
of  Westminster  II.,  inclosure  under,  139. 

Statutes  of  Limitation  against  lessee,  122. 

partner,  94. 
allotted  occupation  road,  188. 
arbitration,  376. 

breach  of  covenant  barred  by,  234,  n. 
canal,  194. 
copyholds,  127. 
directors  can  plead.  111. 
how  construed,  123. 
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Statutes  of  Limitation,  mortgagee  pleading,  79. 

parish,  gravel  pits,  188. 
rent,  286,  288. 

squatting  on  allotted  lands,  155. 

wastes,  143. 
subsidence,  404,  405. 
title  by  Crown  under,  156. 
trespass,  122,  483. 
several,  relating  to  same  subject-matter,  149,  197,  202,  409. 

Stattjtory  regulation  of  mines,  &c.,  488 — 597. 
undertakers,  arbitration,  377. 

compensation  by,  for  support,  425,  428. 

otherwise  than  for  support, 
429—434. 
tenancy  for  life,  32. 

dealings  with  land  by,  166,  167. 

immunity  against  flooding  damage,  200. 

inspection  of  mines  by,  411. 

liability  of  lessee  to  lessor,  204. 

negligence,  446. 

subsidence  damage,  405. 

trespass  by,  477. 

when  not  "  assigns,"  430. 
undertaking,  compensation  not  provided,  436. 

damage  before  and  after  construction  of,  432. 

gas  works  pollutions,  399. 

income  of  proceeds  of  lands  taken  for,  38. 

Mining  Code  for,  407—429. 

mining  how  to  be  done  under,  400. 

outside  of  Mining  Code,  408,  409. 

prospective  prevention  of  working,  425. 

roadways  affected  by,  464,  469. 

support  of,  202,  407—434. 
waterworks  and  sewage  works,  &c.,  damage  by,  446. 

improperly  constructed  or  maintained,  447. 

Stay  of  proceedings  by  arbitration,  377,  378,  379. 

Stealing  cargo,  742. 

minerals,  593. 

Steam  boilers,  fencing,  585. 

notice  of  injury  by,  509. 

removable  as  trade  fixtures,  353. 
coal,  special  damages,  683. 
engine,  fencing  off,  from  highway,  474. 

for  mining  purposes,  119. 

warranty  of,  662. 
hammer,  when  a  fixture,  351. 
locomotives  on  highways,  192,  193. 
pipes,  mortgage  of,  75. 

power,  no  specific  performance  as  to,  251,  314. 
vessels,  through,  rates,  722. 

Stemming  for  blasting,  527,  568. 

Stevedoring,  747. 

Stinted  pastures,  145—147. 
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Stolen  goods,  666. 

Stone,  custom  as  to,  131. 

digging  for,  in  inclosed  lands,  150. 
exception  of,  from  enfranchisement,  134. 
falling  upon  copyhold  tenement,  131. 
for  repairs,  digging  for,  in  wastes,  142. 
freight  usually  paid  by  consignee,  737. 
quarries,  income  tax  on,  624 — 629. 

land  tax  on,  621. 

statutory  regulation  of,  581,  585. 
taking,  from  seashore  or  private  lands,  177. 
when  excepted  from  conveyance  for  canal,  8,  9. 
worked  up  into  shape,  toll  on,  197. 

Stoppage  in  transitu,  675—678. 

"  f.o.b."  contract,  740. 
of  colliery,  discharge  of  water  occasioning,  452. 
where  rights  infringed,  440. 

Storage  of  water,  liability  on,  444. 

Storing  coal,  coal  shed  for,  419. 
mine  used  for,  279. 

Storms,  shipping  contract  excused,  741. 

Stowage  of  cargo,  746,  747. 

Strait  work,  minerals  got  in,  266,  465. 

Stranding,  shipping  contract  excused,  741,  742. 

Stranger,  escape  of  water  owing  to  act  of,  445. 
flooding  caused  by  act  of,  428. 

Strata,  mineral,  1. 

plan  to  show  section  of,  508. 

Stratified  ironstone  mines,  488,  529. 

Stratum  of  coal  cannot  be  claimed  by  prescription,  143. 

Streams,  alteration  of,  on  inclosure,  153. 

cleansing  and  maintenance  of,  449. 

defined,  438. 

drainage  into,  453. 

minerals  under,  184. 

tapping  bed  of,  440. 

vanishing,  440. 

Streets,  fencing  unfenced,  190. 

in  towns,  minerals  under,  184. 
making  private,  303,  589. 

Stretchers  for  coal  mine,  533. 

Strike  clause,  313,  671,  672. 

delay  in  dock  by,  758. 

detention  of  ship  caused  by,  757. 

funds  of  trade  union  in  relation  to,  648 — 651. 

illegal  conduct  in  regard  to,  648 — 651. 
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Strikes  indemiiity  fund,  income  tax  deduction,  627. 
instalment  deliveries  during,  671,  672. 
loading  or  unloading  hindered  by,  745,  757. 
performance  prevented  by,  373. 
poor  law  relief  to  men  on,  611. 
rateability  during,  599,  611. 
shipping  contracts,  742,  743. 

Strips  adjoining  highway,  186. 

Strtjcttjral  accommodation  provided  by  railway  company,  707,  709. 

Sub-contractor,  when  liable  for  extraordinary  traffic,  192. 

Subinfeudation  of  manors,  130. 

Subjacent  support,  384,  407. 

working  of  mines,  201. 

Subject-matter,  mistake  as  to,  240. 

Sub-lease,  330—332. 

Submission  to  arbitration,  375. 

*'SuBS,"  interest  on  (Truck  Acts),  644. 

Sub-sale  by  buyer  of  goods,  678. 
damages,  683,  698. 

Subscriptions,  deduction  of,  from  wages,  644. 

to  trade  union  or  association,  648. 

Subsidence,  allowance  for  coal  left  to  prevent,  285. 
appreciable  damage,  404. 
cause  of  action,  when  accruing,  398,  402. 
caused  by  mining  before  conveyance,  233. 

negligent  working,  390. 

one  co-owner,  8^. 

working  before  date  of  lease,  361. 
consequential  damage,  403. 
construction  of  provisions  as  to,  386 — 395. 
custom  to  cause,  139,  394. 
damage  caused  to  adjoining  estate,  64. 
damages  for,  402,  403. 

death  of  person  contravening  contract,  405. 

defences  not  available,  400. 

delay  in  applying  for  injunction,  407. 

draining  underground  water,  385. 

exception  of  right  to  cause,  268,  389. 

exemption  runs  with  the  land,  327. 

flood  prevention,  449. 

gasworks,  pollutions  caused  by,  399. 

in  Forest  of  Dean,  205. 

in  closure  award  provisions,  388. 

injunction  to  restrain,  314,  406. 

injury  by,  explained,  398. 

liability  for,  notwithstanding  pillars  left,  312. 

to,  should  be  disclosed  on  sale,  223. 
must  be  proved,  400. 
new  cause  of  action  for  every,  404. 
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Subsidence  of  buildings,  exceptions  against,  267. 
canals,  198—204. 
copyhold  tenements,  124. 
highway,  189. 
land,  evidence  as  to,  384. 

irrespective  of  added  building,  400. 
lunatic's  lands,  72. 
modern  buildings,  400. 
public  libraries,  161. 
waste  lands,  136,  137. 
persons  entitled  to  sue,  401. 
plaintiff  causing,  401. 
power  to  cause,  386 — 395. 

work  "under"  premises,  407. 

' '  without  entering  on 
the  surface,"  407. 
when  implied  and  not  implied,  390 — 395. 
prescription,  394. 

questions  to  be  considered,  383,  386,  395,  398,  407. 

railway  or  other  statutory  undertaking,  419 — 429. 

running  silt  causing,  386. 

subsoil  contributing  to,  433. 

when  liability  to,  is  an  incumbrance,  233. 

who  liable  to  be  sued  for,  402. 

Subsoil,  grant  of,  of  copyhold  tenement,  131. 
in  wastes,  138. 
of  waterworks,  420. 
subsidence  owing  to,  433. 

Substratum  of  company  gone,  103. 

Succession  duty  on  mines,  630. 

Successive  interests  in  mines  or  quarries,  32. 

local  Acts,  construction  of,  149,  197,  202. 

Sufficiency,  measure  of,  upset,  318. 

of  common,  128,  137,  139. 

Sufficient  load  on  railway,  694. 
wayleave,  460. 

SUGGESTIO  FALSI,  235. 

Summary  jurisdiction,  541,  543,  647,  649. 

proceedings,  under  Mines  Eegulation  Acts,  541,  576. 

Sump  to  be  fenced,  530. 


Superfluous  lands,  Mining  Code  applies  to  purchaser  of,  424. 

reconveyance  cannot  be  stipulated  for,  418. 
sidings  on,  699. 
support,  after  sale,  418. 
under  Public  Health  Acts,  162. 
what  are,  418. 

Superior  coals  mixed  with  inferior,  285. 
lessor,  disturbance  by,  361. 
ejectment  by,  361. 
remedies  of,  against  sub-lessee,  331. 
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Supply  coals,  covenant  to,  317,  318. 
deficiency  in,  317,  681. 
of  whole  quantity  required,  668,  670. 

Stjppoet,  383—484. 

allowance  for  mineral  left  for,  285. 

antecedent  right  of,  408. 

artificial,  384,  398,  402. 

as  against  trespasser,  402. 

buildings,  acquisition  of  right,  383,  395. 

after  conveyance,  233. 

exception  of  coal  for,  267. 
canal  and  cuts,  198 — 204. 
cause  of  action  when  arising,  398. 
conveyance  after  lease,  389. 
custom  to  withdraw,  139. 
death  of  person  wrongfully  withdrawing,  405. 
delay  in  applying  for  injunction,  407. 
destruction  of,  for  railway,  419,  420. 
disclosure  of  liability  to  withdrawal  of,  223. 
exception  for,  how  construed,  268. 
exclusion  of  right  of,  383,  386,  390. 
exemption  runs  with  the  land,  327. 
extent  of,  384. 

future  apprehended  injury,  433. 

gas  mains,  428,  429. 

higher  seam,  389. 

implied  right  of,  388. 

inconsistent  with  covenant  to  work,  391. 

increasing  amount  of,  398. 

infringement  of  right  of,  398 — 407. 

injunction  against  withdrawal,  406. 

land  in  natural  state,  383. 

lateral,  409. 

lease  before  conveyance,  389. 

limitation  of,  for  public  undertakings,  415. 

loss  of  right,  397,  398. 

lunatic's  lands,  72. 

minerals  sold  excepting  the  surface,  389. 

mining  lease  followed  by  conveyance  to  stranger,  396. 

nature  and  incidents  of  right  of,  383 — 386. 

new  or  modern  buildings,  395 — 398. 

of  highways,  190. 

pit,  exception  should  ensure,  266. 
prohibition  of  injury  to  ancient  railway  bridge,  409. 
questions  to  be  considered,  383,  386,  395,  398,  407. 
running  silt  or  quicksand,  386. 

statutory  undertakings  outside  Mining  Code,  408,  409. 

within  Mining  Code,  409—429. 

superfluous  land,  418. 

surface,  kinds  of,  entitled  to,  383. 

underground  water,  385,  386. 

waiver  of  right  of,  by  canal  company,  200,  202. 

waterworks,  420. 

when  right  to,  assumed  to  exist,  202. 
withdrawal  of,  from  copyhold  tenement,  124,  125. 
withdrawn  before  conveyance,  233. 

SUPFBESSIO  VERI,  237. 
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Surface,  adverse  possession  of,  against  mine-owner,  123. 
apart  from  minerals,  116 — 120,  133. 

containing  chamber,  18. 
exception  implied  on,  396. 
Inclosure  Acts,  152. 
sale  of,  37,  40,  62,  63. 
subsidence  questions,  387. 
support  of,  385. 
underground  water,  436. 
vendor's  liability,  359. 
arbitration  as  to,  262. 
brick-earth,  when  deemed  part  of,  155. 
compensation  for  severance,  425. 

solely  referable  to  damage  to,  390,  393. 
damage  to,  by  mortgagee's  workings,  78. 

working  china  clay,  4,  5. 
compensation  for,  388. 

in  Forest  of  Dean,  205. 
runs  with  the  land,  327. 
trespasser  liable  for,  480. 
wastes,  137. 
entire  destruction  of,  not  allowable,  118,  119. 
interference,  compensation  for,  431. 
leases  of,  under  Settled  Land  Acts,  46. 
of  highways  in  urban  district,  183. 
operations  on  railway,  419,  420. 
wastes,  137. 
subsidence  in  relation  to,  391. 
possession,  as  evidence  of  title  to  mines,  121. 
powers,  compensation  for,  in  Isle  of  Man,  158. 
implied,  233,  267. 

of  lead  miners  in  Derbyshire,  208,  209. 

lessees  of  Crown  mines  under  sea,  &c.,  181. 

third  parties,  to  be  disclosed  on  sale,  222. 
over  small  allotments,  164. 
rateability,  601. 

reservation  of,  on  inclosure,  153,  154. 

statutory  undertakers  interfering  with,  432. 
prospective  requirements  by  lessee,  266, 
rights  implied  by  law,  118. 

"  subject  to  approval  of  lessor,"  258. 
subsidence  of,  386. 
support  of,  383. 

tramway,  when  not  usable,  286. 
way  leave  rent,  264. 

workings,  extra  expense  caused  by  railway,  423. 
when  permissible,  9,  11,  119,  419. 

Surplus  assets  of  company,  division  of,  115. 

Surprise  equivalent  to  fraud,  252. 

Surrender,  acceptance  of,  by  guardians  of  infant,  69. 
accident  giving  right  to,  346. 
by  liquidator  of  company,  291. 

operation  of  law,  340,  341. 

superior  lessor,  331. 
deed  when  necessary,  345. 
express,  340,  341. 
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SxTRRENDER,  fixtures  on,  319. 

of  lease,  340—346. 

leases  in  infant's  estate,  60. 

to  committee  of  lunatic,  72. 
under  Settled  Land  Acts,  46. 
part  of  demised  premises,  330 — 341. 
rent  for  use  and  occupation,  287. 
shares  in  cost-book  mine,  102. 
underlease  of  church  mines,  168. 
trustees  without  power  to  accept,  342. 
underlessee's  position  on,  341,  342. 
waiver  of  notice  to,  346. 

SuKVEYS,  Crown,  are  evidence  of  custom,  129. 

Survivorship,  devolution  of  land  not  passing  by,  65. 

Suspension  of  notice  to  repair,  320. 

rent  not  yet  due,  288. 


Tacit  grant  of  surface  rights,  118. 

Tail,  leases  of  lands,  &c.  belonging  to  owner  in,  21,  69. 

Taking  lands  for  statutory  undertakings,  427,  430,  431. 
possession,  effect  of,  229. 
water,  434 — 441. 

Tap-cinder,  removal  of,  322. 

Tapping  a  mountain  tarn,  443. 
bed  of  stream,  440. 

Tare  weight  of  coals  sold,  687,  688. 

Tareing  tubs  or  trams,  495. 

Tarn,  tapping  mountain,  443. 

Taxes,  300—305,  329,  621—629. 

Technical  terms,  evidence  to  explain,  231. 

Tees,  minerals  under  foreshore  of  river,  181. 

Telegram  is  evidence  of  contract,  218. 

Telegraph,  contract  per,  215. 

wires,  &c.,  minerals  under,  165. 
withdrawal  of  offer  by,  216. 

Telephone  wires,  &c.,  minerals  under,  165. 

Temporary  encroachment,  470. 

interception  of  water,  444. 
pumping  when  deemed  to  be,  437. 
roadway,  467. 
stream  or  channel,  436. 
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Tenancy  agreement  not  to  disturb,  235. 
at  will,  determination  of,  58. 
for  years  does  not  sever  ownership,  117. 
from  year  to  year,  80,  257,  258. 
of  land  followed  by  lease  of  mines,  121. 

Tenant  at  will,  position  of,  58,  257. 

trespass  against,  475 — 484. 
by  the  curtesy,  54. 

consent  of,  to  working,  unless  minerals  excepted,  20. 
encroachment  by,  144. 
for  life,  22 — 54. 

adjustment  between  remainderman  and,  34. 

alienation  of  his  estate  by,  52. 

bonus  shares  when  belonging  to,  107. 

completion  of  sale,  lease,  &c.,  47. 

consent  of,  to  exercise  of  powers  by  trustees,  52. 

contract  of,  not  to  exercise  powers  under  Settled  Land 
Acts,  51. 

copyhold  special  custom,  127. 

covenants  by,  360. 

defective  lease  by,  276,  283. 

dispositions  by,  under  Settled  Estates  Act,  36 — 38. 

Settled  Land  Acts,  39—54. 
dowress  is  not,  under  Settled  Land  Acts,  56. 
enjoyment  of  profits  in  specie,  32,  33. 
fixtures  erected  by,  36,  350. 
free  wayleave  granted  by,  282. 
incumbent  has  only  powers  of,  171. 
is  trustee  under  Settled  Land  Acts,  51. 
lease  by,  amounting  to  mortgage,  77. 

at  varying  minimum  rent,  277. 

under  Settled  Land  Acts,  40. 
licence  by,  to  lease  copyhold  mines,  127. 
lunatic,  71. 

mansion-house,  sale  or  lease  of,  47. 
married  woman,  67. 

minerals  for  repairs,  &c.,  power  to  take,  22. 

severed  during  lifetime  of,  34. 
mines  held  in  trust  for  successive,  32 — 36. 
mining  plant  left  to,  36. 
of  one  undivided  moiety,  83. 
over-gettings  clause  in  lease  by,  295. 
permanent  buildings  erected  by,  36. 
proceeds  of  lands  sold  for  public  undertakings,  38. 
property  directed  to  be  sold,  rental  rights  of,  44. 
renewal  of  lease  from,  357. 
rent,  where  trust  for,  299. 
sale  by,  under  Settled  Land  Acts,  39. 
statutory  compensation,  32,  428. 
subsidence  action  by,  30,  401. 
surrender  to,  of  lease,  46,  345. 
trespass  against,  475 — 484. 

universities  and  colleges  which  can  exercise  powers  of, 
174. 

variable  minimum  rent,  277. 

waiver  in  favour  of  remainderman,  59. 

wayleave  grant  by,  265. 
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Tenant  for  life,  wayleave  rent,  263. 

workings  of  mines  by,  22 — 32. 
lives,  powers  of,  54. 

working  by,  54. 
years  determinable  on  life,  powers  of,  53. 
of  copyholds,  125. 

renewable  for  ever,  working  by,  54. 
rights  and  powers  of,  57. 
waiver  in  favour  of  reversioner,  59. 
working  minerals  without  consent  of,  57. 
from  year  to  year  cannot  commit  waste,  58. 

for  rating  purposes,  603. 
in  common,  account  by,  85. 

devolution  of  share  of,  86. 
gated  pasture  held  by,  146. 
joint  covenants  by,  299. 
rights  of,  82—87. 

specific  performance  against  one,  251. 
fee  with  executory  gift  over,  53. 
tail  after  possibility  of  issue  extinct,  21,  53. 
fixtures  erected  by,  36. 
powers  of,  20,  52. 
may  redeem  mortgage,  81,  82. 
on  sufferance,  position  of,  58. 
prescription,  by,  439. 
pur  autre  vie,  powers  of,  53. 
sufficient  description  of,  in  agreement,  219. 

Tenantable  repair,  extent  of  covenant  for,  318. 

Tenants'  fixtures,  319,  350—356. 

Tender,  agreement  not  to,  689. 
of  goods  sold,  668. 
when  seller  need  not  accept,  214. 

Tenure  in  ancient  demesne,  132. 

material  misdescription  as  to,  246. 
of  inclosed  lands,  149,  151. 

Term,  duration  of,  must  be  stated  in  lease,  219. 

licence,  368. 
expired,  specific  performance  where,  253. 
length  of,  how  fixed,  271. 
material  misdescription  as  to,  247. 
of  years,  conveyance  of  mines  in  fee  simple  for,  117. 

Terminal  charges,  distinguishing,  715—717. 

services,  rebate  on  not  providing,  700,  701. 

Terminus  ad  quem,  458. 

Termor,  working  by,  57. 

Terms,  mining,  defined,  1 — 18. 

Terra  cotta  clay,  when  it  is  a  mineral,  11. 

working  on  railway  surface  for,  419. 

Terre-tenant  in  Crown  manor,  156. 
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Thames,  minerals  under  foreshore  of,  181 . 

"  Thereabouts,"  how  construed,  225. 

Thermometer  for  coal  mine,  533. 

Thickness  of  seams,  273,  274. 

Thin  seams,  allowance  for,  285. 
shafts  in,  500. 

Third  person  entitled  to  mines,  247,  249. 

Threat  of  withdrawal  of  support,  406. 

to  send  traffic  by  another  railway,  730. 

Through  rates  for  railway  and  canal  traffic,  720 — 722. 
disintegration  of,  715,  716. 
increase  of,  717. 

Throws,  allowance  for,  285. 

caveat  emptor,  309. 

cutting  through,  235. 

how  to  be  described,  224. 

plan  of  colliery  to  show  vertical,  509. 

unworkability  to  profit  because  of,  280. 

vertical,  in  abandoned  coal  mine,  512. 

Ticket  on  sale  of  coals,  686,  687. 

Tidal  river.  Crown  grant  of  coal  under,  136. 
riparian  rights  in,  434. 

Timber  for  improvements  under  Settled  Land  Acts,  50. 
for  use  in  mines  by  tenant  for  life,  22. 
in  ancient  demesne  lands,  132. 
minerals  are  analogous  to,  22. 

Timbering  in  coal  mines,  531. 

Time  allowed  to  shareholders  to  bring  action,  255. 
covenant  presumed  after  lapse  of,  230. 
for  acceptance,  214. 

award,  enlarging,  377,  378. 

completion  of  building  contract,  373. 

payment  of  rent,  286. 

taking  delivery  of  goods  carried,  712. 
forfeiture  not  waived  by  giving,  337. 
of  the  essence  of  contract,  254 — 256,  373. 
reasonable  usual  working,  312. 
stipulations  on  sale  of  goods,  659. 
within  which  land  can  be  purchased,  195. 

Tin-bounders,  rights,  &c.  of,  207,  208. 
bounding,  water  for,  438,  451. 
mines  in  Cornwall  and  Devon,  159,  207,  208. 

income-tax  on,  624 — 629. 

rating  of,  613—615. 
mine,  washing  in,  451. 

working  for,  although  containing  gold  or  silver,  157. 


Tipping,  trespass  by,  482. 
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Tithe  commutation  map,  not  evidence  of  boundary,  225. 
rent-charge,  by  whom  payable,  302. 

deduction  of,  for  assessment  purposes,  603. 

Title,  acceptance  subject  to  approval  of,  213,  214. 
construction  of  covenants  for,  233. 
costs  where  no,  253. 
covenant  for,  not  "usual,"  300. 
deeds,  discovery  of,  225,  226. 

lessee's  right  to  inspect  lessor's,  258. 
defect  of,  disclosed  in  recital,  233. 
express  and  implied  covenants,  359,  360. 
fraudulent — money  laid  out  by  purchaser,  230. 
inspection  of  lessor's,  258,  259,  339. 
known  defects  of,  must  be  stated,  222. 
lessor  without,  362,  479. 
material  misdescription  as  to,  247. 
not  shown  to  a  material  part,  248. 
notice  to  waive  objection  to,  245. 
of  first  landlord,  lessee  cannot  dispute,  259. 

lessee,  as  underlessor,  259,  339. 

lessor,  358,  359,  479. 

principal,  653. 

rateable  occupier,  602. 

seller  of  goods,  661. 
on  re-sale  of  goods,  678. 
paramount,  fixtures  removable  under,  353. 
possession,  not  acceptance  of,  229. 
possessory,  can  be  forced  on  purchaser,  224. 
presumed  from  grant  of  lease,  259. 
subsequentlv  acquired  by  lessor,  249. 
to  goods  sold,  666—668. 

underlessee  should  investigate  his  lessor's,  339. 

voluntary  deed  as  root  of,  222. 

when  presumed  to  be  clear,  233. 

when  vendor  has  no,  216,  237. 

working  when  lessee  knows  there  is  no,  479. 

Toll  boards  on  railways,  714. 

Tolls,  construction  of  special  Acts  as  to,  705. 

distinguishing,  from  other  railway  charges,  715,  716. 
distress  for  railway,  703. 
equality  clause  as  to,  723. 
on  canal,  196,  197. 

railway  "  charges"  distinguished  from,  714. 

Tonnage  rents,  272—280. 

based  on  minimum,  281. 
how  amount  determined,  273. 
only  if  minerals  worked,  311. 
stamp  on  lease,  364. 
table  of  coal,  274. 

working  where  no  minimum  rent,  308. 

Tools  as  part  payment  of  wages,  643,  644,  645. 
hiding,  wrongfully,  649. 
sharpening  and  repairing  agreement,  646. 
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Tort,  deatli  of  wrongdoer,  471,  483. 

of  directors  and  servants  of  company,  111. 

Tortious  working  by  co-owner,  85. 

Towage,  750. 

Towing  paths  alongside  rivers  and  canals,  194,  197,  198. 
construction  of  Act  as  to,  194,  198. 
landing  goods  on,  197. 

Town  Council,  dealings  with  lands,  &c.  by,  159,  161. 

regulations  of,  as  to  locomotives  on  highways,  193. 

Traction  engines,  use  of,  on  highways,  193. 

Trade  association,  639,  647—651,  689. 

complaint  by,  as  to  railway  rates,  717,  733,  734. 
disputes,  647 — 651. 
fixtures,  353. 

loss,  income-tax  deduction,  627. 

machinery  included  in  mortgage  of  realty,  74. 

mark,  690. 

plant,  removal  of,  350. 

power  to  trustees  to,  62. 

profit,  compensation  for  loss  of,  425. 

loss  caused  by  railway  obstacles,  694. 

rating — in  relation  to,  607. 
profits  are  not  rateable,  605. 
state  of,  royalty  in  view  of,  274. 

clause  in  lease  as  to,  313. 
union,  boycotting  by  officials  of,  639. 

can  be  sued  for  wrongs  done,  650,  651. 

disputes  between,  647,  648. 

interference  by,  639. 
unionists,  refusal  to  descend  pit  with  non-unionists,  642. 
unions  and  associations,  647 — 651. 

Traders  combination  against  competition,  689. 

complaint  as  to  railway  rates,  &c.,  717,  733,  734. 
inequality  of  railway  charges,  723 — 735. 

Trading  concern,  colliery  company  is  a,  89. 

in  coals  and  other  goods,  656 — 686. 

railway  company  is  debarred  from,  104. 

Traffic  agreements,  724,  729,  730,  732. 

coal  shed  necessary  and  convenient  for,  418. 
collection  and  delivery  outside  terminal  station,  710. 
consignment  of  railway,  694. 
equality  and  undue  preference,  723 — 735. 
facilities,  692—695. 

signalKng,  701,  702. 

weighing  coals,  710. 
on  highways,  190 — 193. 
route  for  railway,  694. 


Tramplates  fastened  to  sleepers,  319,  352. 
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TrAMROAB  over  railway,  465. 

private  siding  crossing  a,  698. 
resumption  for  making,  349. 
when  a  fixture,  351. 

Trams,  tareing,  495. 

Tramway,  acquiescence  in  making,  470. 

colliery,  not  distrainable,  289. 
lands  held  for,  165. 

lessor's  default  in  procuring  land  for,  363. 
licence  to  make,  368. 
minerals  under,  188. 

Mines  Regulation  Acts  apply  to,  545,  579. 
on  non-demised  lands.  329. 
permitted  by  ancient  grant,  455. 
private,  crossing  highway,  183. 

Tramways,  restrictions  as  to  minerals  under,  165. 
superseded  by  railways,  748. 
support  for  parliamentary,  408. 
under  Settled  Land  Acts,  50. 
when  not  usable,  286. 

Transfer  by  co-owners,  84,  85. 

of  registered  land  or  minerals,  210. 
realty  to  heir  or  devisee,  65. 
share  in  cost-book  mine,  101. 
shares  in  company,  107,  108. 

Transit,  loss  of  goods  during,  673. 

Transport,  restricting  free,  692. 

Travelling  roads  in  mines,  522,  529,  567. 

Treasury,  approval  of,  to  lease  of  Crown  minerals,  156. 

Trees,  felling,  for  mining  purposes,  118. 

Trenches,  escape  of  water  by  artificially  formed,  445. 

Trespass,  475—484. 

against  licensee,  369. 

barrier  against  water,  445,  480, 

by  culpable  negligence  of  partner,  91. 

galee  in  Gloucestershire,  205. 

or  under  lord  of  copyhold  manor,  124,  125. 

railway  company  on  waste  of  manor,  142. 

reversioner  or  remainderman,  58. 

statutory  undertakers,  142,  429,  430. 

stranger  in  copyholds,  126. 

working  without  consent  of  tenant,  20. 
Crown  coproKtes,  157. 
damages  how  fixed,  478 — 484. 
death  of  wi^ongdoer,  471,  477,  483,  484. 
expenses  of  severing  and  carriage,  478 — 482, 
interest  on  damages,  482. 
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Trespass,  landowner  may  sue  for,  20. 

lessee  cannot  sue  for,  before  entry,  259. 

mere  possession  gives  right  of  action  for,  122. 

neighbouring  minerals  spoiled,  480. 

no  evidence  of  waiver  of,  287. 

proceeds  paid  to  innocent  mortgagee,  79. 

remedies  for,  477. 

specific  performance  not  granted,  252. 
surface  damage,  480. 

working  on  railway,  419. 
surrounded  by  wrongdoer's  mine,  480. 
tipping,  482. 
trade  profit,  481. 
water-leave  rent,  448. 
way  leave  rent,  471. 

when  not  breach  of  covenant  for  title,  234. 
who  may  sue,  475,  476. 

be  sued,  476. 
wrongdoer's  rights,  370. 

Trespasser,  compensation  recovered  from,  284. 

consequential  damage  against,  481. 

disclosure  by,  238. 

does  not  obtain  possessory  title,  122. 

possession  revests  on  quitting  by,  122. 

replacement  by,  481. 

support  as  against,  402. 

Trial  borings,  50,  242,  287,  430. 

Troubles,  putting  through,  285.    And  see  Faults. 

Truck  Acts,  643—647. 

check  weigher's  remuneration,  497. 
school  fees,  491. 

Trucks,  averaging  time  for  unloading,  711. 
calling  at  sidings  for,  694. 
delay  caused  by  want  of,  758. 
distinguishing  charge  for  railway,  715 — 717. 
marshalling  for  railway  transit,  696. 
picking  up  and  throwing  off,  705. 
railway  company  when  liable  to  provide,  692. 
return  on  railway,  692. 
sending,  660,  670,  672. 
through  rates,  722. 

uncoupling  and  putting  past  points,  710. 
undue  preference,  729. 
weighing  railway,  686. 

who  should  send,  660,  670.    And  see  Wagons. 

Trust,  breach  of,  specific  performance  not  granted,  252. 
delay  in  enforcing,  254. 
for  life-tenant,  299. 

person  entitled  to  income  for  life,  53. 

sale  of  mines,  62. 

mining  rents  to  be  set  aside,  44. 
to  pay  annual  produce,  how  construed,  26. 
when  not  within  Settled  Land  Acts,  61. 


INDEX. 


913 


Trustees,  arbitration,  377. 

break  clause  desirable  in  lease  from,  342. 
co-owners  are  not,  for  fellows,  86. 
damages  against,  for  not  renewing  lease,  357. 
directors  are,  110. 

exception,  when  legal  estate  vested  in,  232. 
for  charity,  lease,  &c.  of  mines  by,  174 — 176. 
company,  126,  292. 

infant  owner,  sales,  leases,  &c.  by,  47,  61,  68,  70,  71. 
lunatic,  72. 

real  owner  of  company,  115. 
in  bankruptcy,  73,  74. 

lending  on  mortgage  of  mineral  property,  63. 
lessee  may  be,  for  co-partners,  88. 
liability  of,  as  to  invalid  lease,  62. 

for  subsidence  damage  to  adjoining  estate,  64. 

liberty  reserved  to  get  minerals,  365. 

powers  of,  59—65. 
mansion  house,  consent  to  sale  of,  47. 
married  women  being,  68. 

property  of,  without,  66. 
of  association,  account  against,  65. 
personal  covenants  of,  in  charity  lease,  176. 
powers  of,  as  to  mines,  59 — 65. 
purchase  of  mineral  property  by,  63,  64. 
suflBcient  description  of,  in  agreement,  219. 
surrender  to,  for  equitable  tenant  for  life,  345. 
tenant  for  life  is,  under  Settled  Land  Acts,  51. 
trespass  action  by,  30. 
under  Settled  Land  Acts,  46,  50,  51,  61. 

notices  of  transactions,  50. 

Tubs,  checking  tare  of,  495. 
coals  sold  in,  686. 
in  coal  mine,  529. 

wages  payable  for  coal  sent  up  in,  493. 

Tug,  ship  not  efficient  if  it  requires,  738. 

TuiO'EL,  compensation  for,  433. 
easement  for,  409. 
Mining  Code  applies  to,  419. 
railway  company's  duty  before  boring,  426. 
under  highway,  123. 
without  taking  surface,  430. 

Turbary,  allotment  to  churchwardens  for,  151. 
common  of,  137. 
custom  to  inclose  against,  139. 
evidence  as  to  common  of,  140. 

Turf  on  wastes,  139,  140,  151,  152. 

Turn  book,  admissibility  as  evidence,  738. 
regular,  758,  759. 

Turnpike  roads,  minerals  under,  184,  187. 

roads  superseded  by,  minerals  under,  187. 

Turves,  when  cutting,  not  working  tin-bounds,  207. 
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Twenty  years'  enjoyment  of  water  rigMs,  438,  447,  451. 

right  of  way,  453,  466—469. 

roadways,  466 — 469. 

support  for  new  buildings,  396 — 398. 

from  underground  water,  385,  399. 


Ultba  vibes,  arbitration  as  to  company,  376. 

of  canal  company,  196,  439. 

limited  company,  104,  105,  112. 
siding  accommodation  charge,  711. 
steam  vessels  owned  by  railway  company,  705. 
when  purchase  is,  232. 

Umpire,  appointment  and  powers  of,  379,  380. 
for  ascertainment  of  price,  376. 
under  Mines  Eegulation  Acts,  518,  564. 

Unambiguous  acceptance  of  contract,  215. 

Unascertained  goods,  contract  of  sale  of,  663. 

Unavoidable  accident  defined,  310. 

Uncalled  capital,  mortgage  of,  112. 

Uncertainty  as  to  benefits  conferred,  460. 

in  agreement,  213,  250,  251. 
of  prohibition  of  working,  269. 
specific  performance  where,  250,  251. 

Unconditional  acceptance  of  proposal,  214. 

Uncoupling  railway  trucks,  710. 

Uncoyering,  railway  charge  for,  711. 

Undefined  benefits,  measure  of,  460. 

course,  water  flowing  in,  385,  434  et  seg.,  450. 

"  Under,"  subsidence  where  term,  393,  407. 

Undergettings,  294—296. 

Undergoing  coals,  customary  payment  for,  635. 

Underground  operations  in  wastes,  136,  137. 

only,  262,  263. 
rights  under  Church  lands,  167. 
strata,  connection  between,  and  surface,  121. 
water  distinguished  from  surface  water,  444. 
draining,  435 — 441. 
polluting,  450. 

statutory  undertakers  interfering  with,  432. 
subsidence  caused  by  pumping,  398. 
support  from,  385,  386,  399. 
way,  surreptitious  enjoyment  of,  467. 
wayleave,  how  rent  fixed,  264. 
workings,  1,  4,  5. 

not  necessarily  fraudulent,  483. 
subsidence  caused  by,  390,  393. 
•works  of  waterworks  and  local  authorities,  410,  415. 
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UxDEKLEASE  for  whole  residue  of  term,  330. 
forfeiture  of,  247. 
lease  distinguished  from,  247. 
qualified  acceptance  of,  213. 
rent  under,  subsequently  assigned,  284. 
when  operating  as  assignment,  331. 

prohibited,  326. 
without  consent  of  superior  lessor,  244. 

Underlessee,  assignment  by,  332. 

contribution  from,  331. 
distress  upon,  331. 
disturbance  of,  361. 
ejectment  of,  259. 
indemnity  of,  329. 
inspection  of  lessee's  title,  259. 

superior  title,  246,  339. 
liability  of,  331,  332. 
of  part,  rights  of,  331. 
position  of,  on  re-entry,  339. 

surrender,  341,  342. 
recoupment  for  rent,  331. 
re-entry  against,  331. 
relationship  to  superior  lessor,  328. 
surrender  by  head  lessor,  331. 

of  Church  mines,  168. 
waste  by,  57. 

Underletting,  330—332. 

forfeiture  for,  338. 

Undeelying  seams,  sinking  to,  205. 

Under-managers,  certificates  to,  548. 

daily  personal  supervision  by,  502. 
nomination  of,  502,  503. 

Understanding,  mere,  is  not  agreement,  212. 

Undivided  moiety,  sale  or  lease  of  one,  82,  83. 

settlement  of,  83. 
share,  exchange,  47. 

Undue  influence,  setting  aside  for,  243. 

preference  by  railway  or  canal  company,  723 — 735. 
coal  depots,  733. 
collateral  advantages,  732. 
damages  for,  725,  734. 
disconnecting  sidings,  699. 
disproportionate  rebate,  730. 
distance  carried,  728. 
facilities,  729. 
group  rates,  713,  714,  728. 
in  regard  to  locality,  728. 
kind  of  traffic  carried,  729. 
mode  of  treatment,  729. 
proceedings,  734,  735. 
railway  wagons,  702. 
routes,  694,  695. 
test  of,  712,  727—733. 
traffic  facilities  not  limited  to  cases  of,  693. 
when  not,  731 — 733. 
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Unfitness  of  arbitrator,  378,  379. 

colliery  manager,  504 — 506. 

Unimpeachable  of  waste,  rent  to  be  set  aside,  38,  43. 

Uninclosed  lands,  balks  or  strips  in,  186. 

Unionist  workmen,  separate  cage  for,  642. 

Unity  of  possession,  399,  463. 

Universities  and  colleges,  sale,  lease,  &c.  of  mines  of,  174,  176. 

Unloading  coals,  contract  as  to,  656. 
despatch,  758. 
frost  hindering,  758. 
government  forbidding,  758. 
"in  (regular)  turn,"  758. 
on  quay,  758. 

railway  traffic,  charge  for,  711,  712. 

trucks,  710,  711. 
through  rate,  722. 
time  for,  710,  711,  757. 

Unopened  mines,  1,  24—26. 

copyholds,  special  custom  as  to,  127. 

defective  lease  of,  276,  283. 

dower  in,  56. 

infant,  working  for,  60. 

land  tax  on,  621—624. 

lessor  and  lessee,  26. 

lunatic,  working  for,  71. 

mortgagee  working,  75. 

not  rateable,  599. 

succession  duty  not  payable  on,  630. 
tenant  by  the  curtesy  working,  54. 
for  life  working,  22,  37. 

Unpaid  vendor  of  machinery,  75. 

Unproductive  mine,  91. 

Unqualified  acceptance  of  proposal,  213. 

Unreasonableness,  arbitration  award,  380. 

Unreasonably  withholding  consent,  324,  325. 

Unseaworthiness,  742. 

Unsecured  creditor,  lessor  when  an,  291. 

UnwATERING,  covenant  against,  315,  316. 

Unworkable  minerals,  285,  309. 

Upper  seams,  205,  449,  465. 

Upthrow  defined,  224. 

Urban  district,  general  district  rate,  592,  619,  620. 
roads  in,  183,  184,  189. 
sale  by,  council,  161,  165. 
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Usage,  ambiguity  explained  by,  282. 

construction  of  plain  words,  282. 
document  explained  by,  130. 
evidence  to  explain,  231. 

in  one  part,  when  evidence  as  to  another,  129. 
lands  inclosed,  150. 

notice  of  arrival  of  railway  traffic,  711. 
payment,  669. 

place  of  discharge  of  cargo,  751. 

roadway,  466. 

sale  of  goods,  682,  683, 

shipping,  737. 

trucks,  670. 

weighing  at  port,  754. 

working  after  expiration  of  tenancy,  346,  347. 

Use  and  occupation,  80,  287. 

of  minerals  dug  from  wastes,  138. 

in  copyhold  tenement,  131. 

User,  enlargement  of,  452. 

of  railway  by  private  traders,  714. 
roadway,  470. 

Usque  ad  siedium  filum  vi^j,  184. 

Usual  colliery  guarantee,  759. 

covenants  and  clauses,  300. 

break  clause,  343. 

consent  to  assignment  or  underletting, 
324. 

covenant  against  water,  315. 

for  inspection  of  mine,  323. 
working,  307. 

exceptions  in  mining  lease,  266, 

manner  of  working,  314,  419. 

overgettings,  296. 

re-entry  clause,  333. 

seasons,  covenant  to  supply  at,  317. 

sinking  as  far  as,  307. 

working  times,  312. 

Usurpation,  evidence  of,  129. 


Vacancies  in  directorate,  109. 

Valid  lease,  when  invalid  lease  is  contract  for,  283. 

Valuation  is  not  arbitration,  376. 
list,  615,  622. 
sale  of  goods  at,  659. 
share  in  partnership,  99. 
tenants'  fixtures,  350. 

Variation  of  invalid  lease  under  power,  283. 

specific  performance  with,  250. 

Varieties  of  mining  rents,  280,  281. 
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Varying  canal  tolls,  197. 

mine  rents,  42,  52,  272,  277,  283. 
selling  price  (export  duty),  630. 

Vehicle,  weight  of,  on  sale  of  coals,  686—688. 

Veins  of  mineral,  1. 

Vendors  and  purchasers,  212 — 256. 

concealment  of  wrongful  working  from,  238. 
fraud  against,  655. 
goodwill,  100. 

guarantee  by,  of  dividends,  107. 
identification  of,  218. 

implied  grant  not  to  discharge  water,  386. 

of  support,  399. 
liability  for  subsidence  after  conveyance,  403. 
Mining  Code,  1845—1883,  applies  to,  423. 
misleading  of,  238. 
obligations  on  sale,  222,  235 — 249. 
possession  by,  pending  completion,  227. 
specific  performance  with  compensation,  249. 
support  implied  in  grant  from,  396. 
time  allowed  for  bringing  action,  255. 
without  title,  216. 

And  see  CONTRACTS  AS  TO  Mines;  Specific 

ANCE. 

Ventilating  district,  in  coal  mine,  528. 
shaft,  fencing,  530. 

Ventilation,  manslaughter  for  neglecting,  597. 
of  mines,  514,  522,  567. 
rights  of  mine  owner,  472. 

Vertical  roadway,  466. 

Vessels,  distinguishing  charge  for  use  of,  715 — 717. 
mooring  alongside  river  bank,  180. 

Vesting  in  navigation  company,  194,  198 — 202. 

Vesture,  separated  from  ownership  of  soil,  145,  147. 

Vibration  from  trains,  433. 

Vicar,  sale,  lease,  &c.  of  mines  by,  167,  170  et  seq. 

Vis  3IAJ0B,  water  escaping  by,  445,  446. 

Void  agreement,  property  tax,  301. 

tithe  rentcharge,  302. 
lease,  175,  275,  283,  339. 

Voidable  contract  in  case  of  fraud,  244. 
lease  at  entire  rent,  276. 
by  incumbent,  168. 

confirmation  of,  by  remainderman,  59. 
meaning  of,  334. 
void  construed  as,  370. 
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Voluntary  deed,  as  root  of  title,  222. 

enfranchisement,  135. 
winding-up,  distress  before,  289. 

Volunteer  corps,  lands  acquired  for,  159. 

insuring  safety  of,  474,  475. 

Voyage,  failure  to  proceed,  738. 

under  shipping  contract,  743 — 750. 


Wages,  actions  as  to,  646. 

agreements  as  to  deductions  from,  646. 

check  weigher's  remuneration  wLen  to  be  deducted  from,  497. 
not  to  be  paid  at  public-houses,  492,  557. 
of  servant,  attachment  of,  636. 
on  death  of  servant,  638. 

dismissal  of  servant,  638. 
payment  by  weight,  492 — 494. 
school  fees  payable  out  of,  491. 
to  be  paid  in  coin,  644. 
Truck  Acts  regulations,  643 — 647. 

"Wagons,  assignment  of  repairing  agreement,  704. 

boy,  girl,  or  woman  not  to  move  railway,  490. 
calling  at  sidings  for,  694. 
coals  sold  in,  686. 
defective,  702. 

deficient  supply  of  railway,  718. 

delay  in  unloading,  722. 

detained  by  intermediate  carrier,  696. 

detention  of  traders',  703. 

discharging  on  quay  instead  of  into,  745. 

distinguishing  charge  for  use  of,  715 — 717. 

hauling  traders',  702. 

hire-purchase  of,  703,  704. 

improved  class  of,  731. 

indemnity  as  to,  703. 

marshalling  for  railway  transit,  696. 

mode  of  construction  of,  702. 

new,  charge  for  haulage  of,  702. 

not  forthcoming,  745. 

obligation  to  provide,  702. 

picking  up  and  throwing  off,  705. 

places  to  which  empties  may  be  sent,  724. 

railway,  702—704. 

company  providing,  692,  719. 
rebate  where  traders  provide,  708,  n. 
repairs  by  railway  company,  718. 
return  on  railway,  692. 
sending  for  coals,  &c.,  660,  672. 
to  be  used  on  highways,  192,  193. 
trade  name  on,  690. 
uncoupling,  706. 
undue  preference,  729. 
weighing  railway,  686. 
when  not  distrainable,  290. 
who  should  send,  670. 
wrongful  delivery  of,  702,  703. 
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Wagon-ways,  malicious  damage  to,  596. 

modern,  inferred  from  ancient  grant,  459. 
railway,  when  not,  458. 
"  winning  expenses,"  285. 

Waiter  by  canal  company  of  right  to  support,  200,  202. 
tenant  for  life  or  for  years,  59. 
of  claim  against  director,  110. 
condition  on  sale  of  goods,  660. 
forfeiture,  335—337. 
lien,  109,  676. 
notice  to  quit,  349. 

surrender,  346. 
objections  to  arbitrator,  379. 

title,  229,  245. 
relief  by  delay  or  laches,  254 — 256. 
right  of  purchaser  to  compensation,  227. 

Wakefield,  minerals  in  Manor  of,  131,  246,  n. 

Wales  and  Monmouthshire,  inspectors  in,  513,  581. 
coal  rents  in,  274. 
sheep  walks  in,  158. 

Walls  for  highways,  190. 

War,  dealings  with  lands  vested  in  Secretary  for,  159. 

Warehousemen,  carriers  when  only  liable  as,  696. 

Warehouses  for  machinery,  rateable,  599. 

Warranty  by  company  as  to  shares,  107. 

of  existence  of  minerals,  242,  309,  310. 

quality  or  make,  662,  681. 
on  sale  of  goods,  659—662,  681. 
remedy  for  breach  of,  681. 

Warwickshire  acreage  rents,  274. 

Washing  minerals,  312,  451. 

Wash-out,  allowance  for,  285. 

Wastage  on  carriage  of  coal,  427,  718. 

Waste  by  absolute  owner,  19. 
co-owners,  84. 
copyholder,  131. 

devisee  in  fee,  subject  to  executory  devise  over,  19. 

incumbent,  172,  173. 

infant  tenant  in  tail,  69. 

jointress,  55. 

owner  in  fee  tail,  21,  22. 

representative  of  lunatic,  71. 

reversioner  or  remainderman,  58. 

tenant  at  will,  58. 

by  curtesy,  54. 

for  life,  23.  ' 
years,  57,  58. 
custom  to  grant  portions  of,  128. 
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Waste,  custom  to  let  down,  394. 

disclosure  of  recent,  on  sale,  223. 
equitable,  23. 

incumbent  is  impeachable  of,  171. 

in  estate  of  infant,  60,  68. 

lessee's  exemption  from,  46. 

permissive,  lessee  for  years  is  liable  for,  318. 

power  to  commit,  is  express  or  implied,  22. 

removing  barrier  is,  317. 

fixtures  is,  353,  356. 
severance  of  land  and  minerals  in,  117. 
spoil  bank  on  agricultural  land,  321. 
without  impeachment  of,  23. 

Wastes  and  commons,  136 — 149. 

commons  distinguished  from,  136,  145. 
custom  as  to  copyhold,  128. 
erroneously  included  in  sale,  241. 

exception  of  mines  and  minerals  on  inclosure  of,  4,  149. 
grant  from  Crown  of  mines  under,  178. 

of  reputed  manor  does  not  pass,  132. 
letting  down  surface  of,  136,  137. 
limited  concurrent  rights  in,  142. 
lord's  rights  in,  138. 
ownership  of  soil  of,  146,  185,  189. 
pools  of  water  caused  on,  137. 
remedies  in  regard  to,  141,  142. 
right  to  dig  in,  not  evidence  as  to  inclosures,  130. 
roadside,  185,  189. 
roadway  over,  468. 
soil  of,  belongs  to  lord,  146,  178. 
subsidence  of,  387 — 395. 
underground  operations  in,  136. 
usage  as  to,  150. 

wayleave  over  or  under,  454,  455. 
Watch  rate,  620. 

Watching  house  of  employer  or  workman,  649. 

Water,  434  -453. 

abandonment  of  mining  works,  447,  448. 
accumulation  of,  in  coal  mine,  529. 
alteration  of  mode  of  enjoyment,  452. 
artificial  flow,  434. 

level  for  draining  mine  of,  436. 
assignment  by  sub-lessee,  332. 
barrier  against,  269,  449. 
boundary  stream,  rights  in,  180. 
carriage  of  coal.  Customs  regulations,  633. 
compensation  for  interfering  with,  440. 
consequential  damage  for  influx  of,  481. 
covenants  against,  314 — 317. 
cutting  o£P  springs  of,  269. 
damage  by,  from  canal,  199,  203. 
damages  for  interfering  with,  440. 
damming  up,  441. 
defined  course,  434. 
deterioration  by  user,  435. 
diminution  by  user,  435. 
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Water,  discharge  and  escape  of,  362,  441 — 449. 

from  higher  mine,  315. 
drainage  of,  in  Derbyshire,  209. 
drying  up  wells  of,  in  Isle  of  Man,  158. 
escape  from  waterworks,  damage  for,  414. 
extraneous,  448. 
flood  prevention,  448. 
flow  of,  from  upper  to  lower  mine,  449. 
fouling,  449—453. 

higher  mine  flooded  by  lower  mine,  441. 
implied  covenant  as  to,  314,  315. 

right  to  use,  for  mining  pui^poses,  118. 
increased  discharge  of,  444,  449. 
interruption  of  rights,  438. 
irruption  into  mine,  440. 
levels,  mineral  left  for  support  of,  285. 

of  earlier  lessees,  protection  of,  270. 

under  statutory  works,  446,  464. 
natural  flow,  434. 
obstruction  of,  440. 

overflow  of,  from  canal  or  reservoir,  203. 

pipes,  mortgage  of,  75. 

pollution  of,  399,  449—453. 

pools  on  wastes,  137. 

prescriptive  rights,  385,  466. 

preventing  flooding  by,  306. 

railway  company's  liability  for  damage  by,  428. 

rate,  covenant  bj^  lessor  to  pay,  303. 

deduction  for  rating  purposes,  609. 

tenant  pays,  302. 
rights,  acquisition  of,  437,  438. 

of,  under  Settled  Land  Acts,  47. 
running  with  the  land,  327. 

statutory  undertakers  interfering  with  underground,  432. 
storage  of,  444. 

subsidence  caused  by  pumping,  398. 

supply,  mines  under  and  near  works  for,  407 — 428. 

of  coals  for  engine  to  pump,  318. 
support  from  underground,  385,  386. 
taking  and  using,  195,  196,  434 — 441. 
tin  streamers'  rights,  207. 
trough  for  conveying,  596. 
undefined  course,  434. 
underground  channels,  385,  435. 
unpumped,  lessee's  liability  for,  319. 

Watercotjeses,  alteration  of,  on  inclosure,  153. 
boundary  rights,  180. 
cleansing  and  maintenance  of,  449. 
draining  into,  453. 
exception  of,  269. 
fouling,  588. 
prescription,  466 — 469. 
resumption  for  making,  349. 
rights  of  undertakers  empowered  to  improve,  198. 
temporary,  467,  468. 

Water-leave,  rateability,  600. 

rent,  448. 
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Watering,  special  rules  as  to,  528,  538. 

"Watering-place,  light  railway  near,  720. 

Waterside  wharf  accommodation,  712. 

Waterworks,  damage  to  mines  caused  by,  425,  446. 

escape  of  water  from,  445,  446. 
exception  on  sale  for,  233. 
improperly  constructed  or  maintained,  447. 
inspection  of  mines  under,  413,  414. 
letting  down,  419. 

liability,  damage  caused  to  mines,  414. 
map  and  plan  to  be  deposited,  410,  415. 
mines  under  and  near,  9,  11,  407 — 429. 
mining  communications  under,  412. 
notice  of  intention  to  work  under,  411. 
railway  distinguished  from,  420,  421. 
roadways,  &c.  under,  464. 
sale  of  site  of,  3,  10,  409. 
subsidence  of,  388. 
•   water  levels  under,  446. 

Way,  enlargement  of  user,  465. 
implied  on  sale,  463. 
no  underground,  265. 
of  necessity,  464,  465. 

rights  of,  in  leases  under  Settled  Land  Acts,  47. 

Wayleave  absolute,  when  created,  454. 

and  wayleave  rents,  262—265,  282,  454,  471. 

death  of  wrongdoer,  471. 

demise  of,  under  Settled  Estates  Act,  37. 

dimensions  of  headway,  462. 

exception  when  it  includes,  455. 

for  extraneous  minerals,  120. 

non-manorial  minerals,  128. 
free,  grant  of,  by  tenant  for  life,  282. 
grant  of,  under  power,  265,  282,  283. 
in  copyhold  tenement,  124,  125. 

inclosed  lands,  153,  154. 
injunction  to  restrain,  264. 
licence,  368. 

minimum  rent  in  relation  to,  279. 
rateability  of,  600. 
rent,  263,  282,  286,  471. 

distress  for,  275,  288. 

inspection  and  measurement,  323. 

liability  of  assignee  to  pay,  328. 

minerals  carried  under  copyhold  tenement,  124. 

royalty  in  relation  to,  274. 
specific  performance,  250. 
through  lands  held  in  common,  84. 
"  through,  over  or  under  "  lands,  282. 
trespass  damages,  124,  126,  252,  482, 
under  Settled  Land  Acts,  47. 
usage  to  explain,  282,  298. 


Ways,  453 — 473.   A7id  see  Roadways. 
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Wear  and  tear  of  coal  during  transit,  696. 

machinery  and  plant  for  income  tax,  626. 

Weather,  demurrage  during  bad,  757. 

loading  cargo  prevented  by  bad,  745. 
performance  of  building  contract,  373. 
working  days  defined,  755. 

Weighing  goods  on  sale,  663. 

machines,  338,  352,  495,  498,  686. 
merchandise  by  railway  company,  710. 
mineral  gotten,  for  wages,  492—494. 
port  usage  as  to,  754. 
regulations  as  to,  495,  498,  686. 
sale  of  coals,  686—688. 

Weight,  increase  of  support,  398. 

wages  payable  by,  492 — ^494. 

Wells,  drying  up,  in  Isle  of  Man,  158. 
pollution  of,  399,  450. 

West  Yorkshire  acreage  rents,  274. 

Westminster,  Stat,  of,  II.,  inclosure  under,  139,  152. 

Westmorland  tonnage  rents,  274. 

Wharf  accommodation,  712. 

named  for  loading  or  discharging,  755,  756. 

obstructing  access  to,  470. 

readiness  at,  743,  755,  756. 

refusal  to  name,  751. 

resumption  for  making,  349. 

right  of  user,  470. 

riparian  right  to  construct,  434. 

Wheels,  prescribed,  for  use  on  highways,  192. 

Whole  output,  contract  for  sale  of,  253. 

Widow  of  intestate,  right  and  powers  of,  55,  56. 

Wilful  damage  to  coal-mine  appliances,  533. 

Will,  bequest  of  shares  in  mines,  4,  5. 
leasing  powers  under,  60. 
trustees  under,  carrying  on  business,  62. 

Winding  in  mines,  531,  570. 

Winding-up,  commencement  of,  291,  n. 
distress,  291—294. 

before  confirmation  of  resolution  for,  289,  293. 
lien  of  carrying  company,  713. 
non-delivery  of  goods  because  of,  673. 
of  limited  company,  114,  115. 

partnership,  95,  96, 
proof  in,  290. 
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Winding-up,  rates  on,  611. 

re-entry  on,  328,  333. 
rights  and  liabilities  on,  90. 
sale  of  undertaking  on,  114,  115. 

shareholder  cannot  be  precluded  from  petitioning  for, 
105. 

termination  of  employment  on,  637. 
uncalled  capital,  on,  112. 

"  Winning"  and  "  winning  expenses"  defined,  284,  285. 
powers  of,  in  mining  leases,  261 — 266. 

Withdrawal  of  agent's  authority  to  sell,  655. 
offer,  215,  216. 

Withdrawing  support,  398—407. 

Withholding  consent  to  assignment,  324 — 326. 

payment  from  railway  company,  713. 

'*  Without  entering  upon  the  surface,"  394,  407. 
impeachment  of  waste,  23. 

Witness,  arbitrator  who  has  been,  379. 

Witnessing  part  controlled  by  recital,  232. 

Women,  employment  of,  in  mines,  489,  547,  555. 
fines  against,  for  absence,  645. 
privy  accommodation  for,  545. 

"Won,"  meaning  of,  262,  312. 

Woods,  Commissioners  of,  powers  of,  as  to  Grown  Lands,  156,  181. 

Worcestershire  acreage  rents,  274. 

Words  and  phrases,  "  about,"  670. 

"act,"  362. 

"adjacent,"  439. 

"  adjoining,"  226,  457. 

"  all "  and  "the  whole,"  391. 

"all  conditions  as  per  charter,"  737. 

"all  despatch,"  758. 

"  all  or  any  of  the  mines,"  262. 

"  all  streams  of  water,"  438. 

"all  taxes,"  621. 

"  allowing  "  breach,  491. 

"  always  afloat,"  744. 

"  amount  gotten,"  493. 

"any  person  interested"  in  railway  traffic,  715, 
716. 

"  as  far  as  practicable,"  591. 
"  as  may  be  required,"  656,  657. 
"  as  near  as  she  can  safely  get,"  744. 
"  as  pits  now  stand,"  318. 
"  as  soon  as  possible,"  669. 
"assessments,"  302,  303. 
"assigns,"  329,  430. 
"at,"  226. 
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Words  and  phrases,  "  at  any  time  hereafter,"  345. 

"berthed  in  turn,"  759. 

c.  i.  f.,"  cost,  insurance,  freight,  739. 
"  causes  beyond  charterer's  control,"  745. 
"charges,"  302,  303. 
"  coke,"  455. 

"convenient  way  leave,"  460,  461. 

"  correct  weight,"  686. 

"deductions"  from  weight,  493. 

"demise,"  "let,"  359,  360. 

"discovered  or  opened,"  279. 

"  drains,"  586. 

"duties,"  303. 

"efficient"  ship,  738. 

"erections,"  354. 

"  estimated,"  670. 

"  every  or  any  part,"  462. 

"  exhausted,"  312. 

"  exported,"  748. 

"fairly  got  and  regularly  worked  out,"  310. 

"  fairly  workable,"  311. 

"fairly  wrought,"  290. 

"final  sailing,"  748. 

"f.  o.  b.,"  free  on  board,  740. 

"forthwith,"  743. 

"full  and  complete  cargo,"  746. 

"goaf,"  "gouf,"  226. 

"  good  tenantable  repair,"  318. 

"improvements,"  354. 

"in  a  proper  and  workmanlike  manner,"  305, 

307,  308. 
"in  regular  turn,"  758. 
"in,  through,  over,  and  along,"  460. 
"in,  upon,  or  under,"  282. 
"land,"  420,  430,  621. 
"lands,"  625. 
"level,"  226. 

"long  wall  working,"  312. 

"  lower  rates,"  708. 

"may"  and  "must,"  263. 

"  mineral  gotten,"  492. 

"mines  and  minerals,"  1 — 18,  420. 

"month,"  349. 

"  more  or  less,"  670. 

"near,"  748. 

"  or  thereabouts,"  746. 

"  other  lands,"  455. 

"outgoings,"  301,  302,  303. 

"parliamentary  tax,"  303,  304. 

"  person,"  325. 

"  persons  employed  about  a  mine,"  536. 
"  place  to  which  they  book,"  716. 
"profits,"  285. 
"prompt  despatch,"  759. 
"proper  mixture,"  311. 
"property  (other  than  land),"  621. 
"quarry,"  625. 
"railway,"  592. 


INDEX. 


927 


Words  and  phrases,  "  ready  to  load,"  744. 

"reasonably  practicable,"  522. 

recoverable,"  416. 
"required  for  mining  purposes,"  439. 
"  sale  of  coals,"  281. 
"say  about  1,100  tons,"  746. 
"  sewers,"  586. 
"specific  cause,"  625. 
"stream,"  438. 
"strike,"  671. 
"sufficient  load,"  694. 
"tenant  from  year  to  year,"  604. 
''the  coal,"  366. 
"tbe  mines,"  439. 
"the  public,"  726. 
"thereabouts,"  225. 
"  unavoidable  accident,"  310. 
"under,"  393. 

"  under  the  same  circumstances,"  723,  724. 
"usual  colliery  guarantee,"  759. 
"usual  despatch,"  758. 
"whole,"  391. 
"winning,"  284. 

"  without  entering  upon  the  surface,"  394. 

"  without  rebate,"  701. 

"won,"  262,  312. 

"workable  as  coal  seams,"  311. 

"workman,"  643. 

"works,"  319. 

Work,  absolute  duty  to,  359. 

and  labour,  contracts  for,  370 — 375,  641. 
assignment  of  contract  for,  704. 
breach  of  covenant  to,  311. 
covenants  to,  305 — 314. 

mines  not  opened,  280. 

no  specific  performance  of,  314. 

where  no  minimum  rent,  283. 
defined,  as  to  railway  rolling  stock,  290. 
lessees  under  no  obligation  to,  368. 
licensee  under  no  obligation  to,  367. 
purchaser,  when  not  bound  to,  223. 

"Workable  as  coal  seams,"  meaning  of,  311. 
coal,  285. 

"fairly,"  meaning  of,  311.  v 

onus  probandi  on  lessee,  310. 

to  profit,  226,  278,  280,  296,  297,  311. 

absolute  covenant,  269,  307. 

accident  preventing,  283. 

boring  through  substances  not,  449. 

break  clause  if  not,  242,  343. 

coal  in  future,  425,  n. 

covenant  to  work  although  not,  269,  307. 

getting  clay  not,  313. 

power  to  determine  lease  if  not,  300. 

subsidence  not  inferred  from  mine  not  being, 
391. 

unavoidable  accident,  310. 
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WoEKiNG,  accident  preventing,  283. 

after  expiration  of  notice  of  surrender,  346. 

tenancy,  346,  347,  479. 
misrepresentation,  239,  240. 
all  the  coal,  subsidence  inferred  from,  390. 

seams,  391. 
arbitration  as  to  practicability  of,  278. 
at  a  loss,  318. 

barriers  or  pillars,  wrongfully,  316. 
by  archbishop,  bishop,  170. 

co-owners,  82,  85,  251. 

who  are  also  partners,  84. 

Crown,  158. 

dean  and  chapter,  170. 

earlier  lessees,  270. 

equitable  lessees  of  mine,  93. 

fee  simple  owner,  19. 

free  miners  in  Gloucestershire,  204. 

incumbent,  171 — 174. 

lessor  after  agreement  for  lease,  227,  228. 

lord  of  manor  in  wastes,  138. 

mere  co-owner,  not  being  partner,  83. 

mortgagee  in  possession,  75,  77,  78. 

one  co-owner  after  abandonment  by  the  other,  83. 
tenant  in  common,  251. 

owner  in  fee  tail,  21. 
-partners,  83. 

partners,  88,  96. 

prebendary,  170. 

purchaser  in  possession,  228,  229. 

tenant  for  life,  22—32. 
constructive  notice  by,  240. 
continuously,  limitations  of  covenant  for,  277. 
copyhold  mines,  124—128,  131. 
covenants  as  to,  305 — 314. 
days  in  shipping  contract,  755. 
during  litigation,  244. 

minority  of  infant  owner,  68. 
exception  of  powers  of,  on  inclosure,  153. 
exhausted,  226. 

expenses,  covenant  to  pay  monthly,  251. 

income  tax  deduction,  626. 

misrepresentation  as  to,  239. 

"  winning  expenses,"  285. 
"  fairly  wrought,"  296. 

for  limited  purposes  of  copyhold  tenement,  131. 
forfeiture  for  not,  205,  337. 
fraudulent  by  lessee,  339. 

hewage  and  haulage  expenses  when  allowed,  478 — 482. 
hours,  alteration  of,  636. 
implied  rights  of,  118. 
improper,  by  mortgagee,  79. 

under  railway,  414. 
in  ancient  freeholds  of  manor,  132, 

particular  manner,  injunction  against,  314. 

registered  lands,  210,  211. 
long  wall,  312. 
lunatic's  mines,  72. 
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Working  mineral  seam,  when  evidence  of  title  to  entirety,  121. 
mines  in  enfranchised  lands,  133 — 136. 

under  canal,  199 — 204. 
minimum  rent  not  reserved,  344. 
mode  of,  bearing  of,  on  meaning  of  "  mines,"  15. 
negligent,  and  exclusion  of  support,  390. 
on  the  rise,  443. 

one  of  several  seams  before  another,  313. 

out  of  bounds,  91,  475—484. 

partnership  in,  with  co-ownership  of  land,  83. 

pending  completion  of  lease,  260. 

places,  ventilation  of,  522. 

plan,  in  mines,  511,  563. 

powers  of,  in  mining  leases,  233,  261 — 266. 

railway  junction,  693. 

rateability,  598—603. 

reckless,  309. 

restrictions  on,  compensation  for,  425. 

powers  of,  262. 
rules  for,  in  mine,  522,  537. 
shafts,  signalling  for,  531,  532. 
specific  performance  not  ordered  for,  251. 
subsidence  caused  by,  386 — 395. 
surface  operations  on  railway,  419. 
"the  whole  of  the  seams,"  391. 
times,  meaning  of,  312. 
to  the  dip,  427,  443. 
unavoidable  accident,  310. 
under  church  lands,  167 — 174. 

devise  with  executory  devise  over,  71. 

highways,  190. 

power,  266. 

railway,  or  other  statutory  undertaking,  411 — 428. 
wages  to  men  for,  492,  494. 
water  in  relation  to,  442  et  seq. 
when  abandonment  not  presumed,  249. 

all  the  mineral  paid  for,  344. 
wrongful,  475 — 484. 

Workings  before  date  of  conveyance,  234. 

Workmanlike  manner,  pit-sinking  not  within  covenant  to  work  in,  306. 
water  from  higher  mine,  315. 

Workmen,  arbitration — parties  to,  518. 

compensation  for  accidents,  642. 

cottages  occupied  by,  260,  271,  285,  347,  611,  640. 

criminal  offences  by,  593. 

employer's  liability  for  accidents  to,  642. 

nuisance  by,  486. 

free  coal  for,  274. 

houses,  260,  271,  285,  347,  611. 

inspection  of  coal  mine,  &c.  on  behalf  of,  524,  533. 

intimidation  of,  by  check-weigher,  496. 

liability  under  Coal  Mines  Eegulation  Acts,  536. 

misrepresentation  by,  542. 

occupation  by,  260,  347,  611. 

railway  tickets  for,  697. 

refusing  to  descend  pit  with  non-unionists,  642. 
trespass  action  against,  476. 
c.  3o 
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"  Works  "  includes  levels,  319. 

pit  pans  and  levels,  231. 
new,  in  lieu  of  old,  321. 
land  tax  on,  302. 

Workshops,  350,  584,  585. 

Writing  as  evidence  of  contract,  218. 

for  consent  to  assignment,  326. 

contract  not  to  be  performed  within  a  year,  370. 

licence  coupled  with  an  interest,  368. 

orders  for  extras,  371. 

partnership  in  mines,  87. 

removal  of  spoil  bank,  321,  322. 

sale  of  goods,  657,  658. 

subsidence  damage,  407. 

surrender,  340,  341. 

transfer  of  share  in  cost-book  mine,  101. 
when  necessary,  216 — 222. 

Wrongdoer,  death  of,  471,  477,  483,  484. 
trespass  of  mere,  476. 

Wrongful  abstraction  of  minerals,  475—484. 

carriage,  way  leave  rent  for,  471. 
dismissal,  compensation  for,  637,  638. 
possession,  230. 
working  against  licensee,  369. 

allowances  against  proceeds  of,  32,  478 — 482. 
by  incumbent,  171,  173. 

mortgagees  in  possession,  316. 
one  of  several  partners,  91. 
stranger  in  copyholds,  126. 
trustees,  with  consent  of  life  tenant,  28. 
concealment  of,  238. 
concurred  in  by  remainderman,  29. 
of  barrier,  445. 

Crown  minerals,  157. 
persons  to  sue  for,  30. 
specific  performance  not  granted,  252. 
to  whom  proceeds  of,  belong,  27,  284. 
under  wastes,  136. 

Yearly  tenancy,  57,  257,  258. 

copyholds  held  for,  125. 
covenant  against  underletting,  326. 
determination  of,  348 — 350. 
duration  of  liability,  330. 
implied,  257. 

licence  to  work  minerals,  368. 

of  land  followed  by  lease  of  mines,  121. 

repairs  under,  318. 

Years,  lease  for,  does  not  sever  ownership,  117. 

Yeomanry  corps,  lands  acquired  for,  159. 

Yield  up,  covenant  to,  319. 

fixtures  removable  notwithstanding  covenant  to,  353^ 
to  reversioner,  320. 

Yorkshire  acreage  rents,  274. 
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Edition.    By  E.  L.  de  Hart  and  G.  R.  Rudolf.  1912. 

11  16s. 

BANKING.— Hart's  Law  of  Banking.— Third  Edition. 
1914.  1/.  125. 
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BANKRUPTCY.— Aggs'  Handbook  on  Bankruptcy.  1915. 

Net,  4s. 
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Williams*    Law    and    Practice    in  Bankruptcy.— 
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CHANCERY.— Daniell's  Chancery  Practice.— Eighth  Edi- 
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Times. 
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COMPANY  LAW— continued. 

Palmer's  Private  Companies.— Thirtieth  Edition.  1917. 

Net,  Is. 

Palmer's  Shareholders',  Directors',  and  Voluntary 
Liquidators'  Legal  Companion. — Twenty-ninth  Edi- 
tion.   1915.  Net,  2s.  6d. 

CONSTITUTIONAL  LAW.-Ridges'  Constitutional  Law 
of  Engfand.— Second  Edition.    1915.  los. 

"  It  enables  the  student  to  obtain  a  completer  view  of  the  whole 
field  than  is  obtainable  from  any  other  book  with  which  we  are 
axsquainted." — Latv  Notea. 

CONTRACTS.— Addison's  Law  of  Contracts.— Eleventh 
Edition.    By  W.  E.  Gordon  and  J.  Ritchie.  1911. 

21.  2s. 
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Cherry  and  R.  Beddington.  2  vols.  1913.  Net,  ^l.  4:8. 
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Journal. 

Wolstenholme's  Conveyancing  and  Settled  Land 
Acts.— Tenth  Edition.  By  B.  L.  Cherry,  A.  E.  Rus- 
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COPYHOLD  ENFRANCHISEMENT.-Lloyd's  Practice 
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CRIMINAL  LAVJ— continued. 

RusselTs  Treatise  on  Crimes  and  Misdemeanors.— 

Seventh  Edition.  By  W.  F.  Craies  and  L.  W.  Ker- 
shaw.   3  vols.    1909.  4Z.  108. 

"  Indispensable  in  every  Court  of  criminal  justice  here  and  in 
our  colonies." — The  Times. 

DEATH  DUTIES.— Webster-Brown's  Finance  Acts*- 

Third  Edition.    1915.  125.  Gd. 

"  Ck)ntains  much  practical  advice  which  will  be  of  substantial 
assistance  to  practitioners." — The  Times. 

DIARY.~The  Lawyer's  Companion  and  Diary,  1918. 

'Ss.  to  105.  6d.  net. 

DICTIONARY.— Wharton's  Law  Lexicon.— T^velfth  Edi- 
tion.   By  E.  A.  WuRTZBURG.    1916.  21.  10s. 
"The  most  useful  of  leg^al  works." — Law  Journal. 

The  Pocliet  Law  Lexicon.— Fourth  Edition.  1905. 

Net,  6s.  6d. 

"  A  wonderful  little  legal  Dictionary." — Law  Students'  Journal. 

DIGEST.— Mews*  Quinquennial  Digest,  1911-1915,  By 

John  Mews.    1916.  21.  lOs. 

DIVORCE.— Browne  and  Watts'  Law  and  Practice  fn 
Divorce  and  Matrimonial  Causes. — Eighth  Edition. 
By  J.  H.  Watts.    1913.  Net,  II.  8s. 

"  The  practitioner's  standard  work  on  divorce  practice." — Law 

.  Quarterly  Review, 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—Seventli  Edition.    1910.  IZ.  lOs. 

"  Nowhere  has  the  subject  been  treated  so  exhaustively." — Law 
Times. 

Innes'  Digest  of  the  Law  of  Easements.— Eighth  Edi- 
tion. 1911.  Is.  Gd. 

"  The  student  will  find  in  it  everything  that  ho  wants,  while  the 
practitioner  will  be  glad  to  have  so  safe  and  comprehensive  a 
guide." — Law  Journal. 

ESTATES.— Thompson's  English  Law  and  Practice  relat- 
ing to  Estates  of  Persons  Dying  Domiciled  i\.broad  in 
Non-Contentious  Matters.    1917.  bs. 

EQUITY.— Seton's  Forms  of  Judgments  and  Orders. 

With  Practical  Notes.    Seventh  Edition.    By  A.  R. 
Ingpen,  K.C.,  F.  T.  Bloxam  and  H.  G.  Garrett. 
3  voU.    1912.  G^. 
"A  most  valuable  and  indispensable  work." — Law  Journal. 

Smith's  Practical  Exposition  of  the  Principles  of 
Equity.— Fifth  Edition.    1914.  2U. 

"  Useful  to  both  practitioner  and  student  alike." — Law  Stu^ 
dents'  Journal. 


EVIDENCE.— Holt's  Outline  of  the  Rules  of  Evidence- 

1917.  Net,  U. 

Tregarthen's  Law  of  Hearsay  Evidence.— 1915. 

Net,  58. 

"  An  elaborate  and  detailed  account  of  a  very  imperfectly 
understood  topic." — Law  Qttarterly  Review. 

Watson's  Law  of  Evidence.— 1917.         Net,  I2s.  Qd. 

EXECUTORS.— Ingpen's  Treatise  on  the  Law  relating 
to  Executors  and  Administrators. — Second  Edition. 
1914.  Net,  11  5s. 

"  The  book  may  be  recommended,  with  confidence,  as  accurat-e, 
practical,  and  learned." — Law  Quarterly  Review. 

FORMS.— Bowstead's  Collection  of  Forms  and  Prece- 
dents other  than  Conveyancing,  Company,  Local  Govern- 
ment and  Practice  Forms. — 2  vols.   1914.     Net,  21.  10s. 

"  An  indispensable  adjunct  to  every  practising  lawyer's 
library." — Law  Journal. 

Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division.— Fourteenth  Edition.  By  T.  W. 
Chitty,  E.  H.  Chapman  and  P.  Clark.  1912.  21,  10s. 

"  An  indispensable  adjunct  to  every  working'  lawyer*s  library." 
— Law  Journal. 

Danieirs  Chancery  Forms  and  Precedents. — Sixth 
Edition.  By  R.  White,  F.  E.  W.  Nichols  and  H.  G. 
Garrett.    1914.  21.  10s. 

"  The  standard  work  on  Chancery  Procedure." — Law  Quarterly 
Review. 

HIRE-PURCHASE  SYSTEM.-Russell's  Practical  Manual 
of  Hire-Trade  Law— Fifth  Edition.    1914.     7s.  ^d. 

"The  book  is  fuU  of  practical  suggestions." — Solicitors' 
Jourruil. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance 
and  Average.— Ninth  Edition.  By  E.  L.  de  Hart 
and  R.  I.  Simey.    2  vols.    1914.  il.  4s. 

"Arnould's  'Marine  Insurance'  is  recognised  throughout  the 
British  Empire  and  the  United  States  as  a  standard  work  of 
almost  judicial  authority." — Law  Journal. 

Stone*s  Insurance  and  Workmen's  Compensation 
Cases.— 2  vols.  1914.  Net,  21.  2s. 

"A  very  valuable  compendium  of  the  case  law  of  insurance." — 
Solicitors'  Journal. 

INTERNATIONAL  LAW.— Anthonis'  Sanctions  of  Inter- 
national Law.   1917.  Net,  Is. 

Cheng's  Rules  of  Private  International  Law  Deter- 
mining Capacity  to  Contract.— 1916.  7«.  6d. 
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INTERNATIONAL  L  AVI -continued. 

Wheaton*s  Elements  of  International  Law.— Fifth 
English  Edition.     By  Coleman  Piiillipson,  LL.D. 
With  an  Introduction  by  the  Right  Hon.  Sir  Frederick 
Pollock,  Bart.,  D.C.L.,  LL.D.    1916.  21 
"  Wheaton  stands  too  high  for  criticism." — Law  Times. 

LAND  VALUES.— Napier's  New  Land  Taxes  and  their 
Practical  Application.— Second  Edition.  1912.  II.  Is. 

"  Napier's  explanatory  summary  of  the  new  taxation  and  his 
notes  on  the  sections  are  admirable." — Law  Quarterly  Review. 

LANDLORD  AND  TENANT.-Woodfall's  Law  of  Land- 
lord and  Tenant.— Nineteenth  Edition.  By  W.  Han- 
bury  Aggs.    1912.  21.  2s. 

"  Woodfall  is  really  indispensable  to  the  practising  lawyer, 
of  whatever  degree  he  may  be." — Law  Journal. 

LAW  LIST,  1918.  Net,  lOs.  6d. 

LEADING  CASES.-  Caporn's  Selected  Cases  on  the  Law 
of  Contracts. — Second  Edition.    1914.  15s. 
Petrides'  Student's  Cases,  illustrative  of  all  branches 
of  the  Law.    1910.  12s.  6d. 

"The  cases  appear  to  be  well  chosen  and  correctly  stated." — 
Solicitors'  Journal. 

Randairs  Selection  of  Leading  Cases  in  Equity.— 

1912.  10s.  ed. 

"  One  of  the  foremost,  if  not  the  best,  of  Equity  case  books." — 
Law  Students'  Journal. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 
Law.— Nintli  Edition.    By  R.  Watson.    1913.  18s. 

"  The  selection  is  very  large,  though  all  are  distinctly  *  Leading 
Cases,'  and  the  notes  are  by  no  means  the  least  meritorious  paH 
of  the  work." — Laio  Journal. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History.— 

Third  Edition.    1913.  lOs. 

"  There  is  no  better  short  introduction  to  the  study  of  the  law." 
— Law  Notes. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 
Newspapers  and  Journalists. — 1912.  6s. 

"A  well-arranged  and  well-oxecuted  work." — Law  Journal. 

Odgers'  Digest  of  the  Law  of  Libel  and  Slander.— 

Fifth  Edition.    1911.  ll  18s. 

"  Should  be  found  on  the  shelves  of  every  practitioner." — Law 
Students'  Journal. 

LUNACY.— Heywood  and  Massey's  Lunacy  Practice.— 

Fourth  Edition.    1911.  ^         ll.  15s. 

"A  complete  treatise  on  lunacy  practice." — Solicitors'  Journal. 

MAGISTRATES'  PRACTICE,  1916.— By  C.  M.  Atkinson, 
Stipendiary  Magistrate  for  Leeds.  20s. 
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MENTAL  DEFICIENCY.-  Davey's  Law  relating  to  the 
Mentally  Defective.— Second  Edition.    1914.  IO5. 

"This  admirably  arranqred  and  handy  book." — Law  Journal. 

MORTGAGE.— Coote*s  Treatise  on  the  Law  of  Mort- 
gages.— Eighth  Edition.  By  Sydney  E.  Williams. 
2  vols.    1912.  Net,  3Z.  3*. 

"It  is  essentially  a  practitioner's  book,  and  we  pronounce  it 
'one  of  the  best.'  " — Law  Notes. 

NATIONAL  INSURANCE.— Watts  on  National  Insur- 
ance.—1913.  12.S.  Qd. 

"Mr.  Watts  has  studied  this  complicated  Act  with  <?reat  care, 
and  produced  a  very  elaborate  and  complete  edition." — Law 
Magazine. 

NIGERIA.— Titles  to  Land  in  Nigeria.— 1916.      Net  .30s 

NOTARY.— Brooke  on  the  Office  and  Practice  of  a 
Notary.— Seventh  Edition.    Bv  J.  Cranstoun.  1913. 

n.  105. 

"The  book  is  an  eminently  practical  one,  and  contains  a  very 
complete  collection  of  notarial  precedents." — Law  Journal. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of 
Partnership.— Tenth  Edition.    1915.  10s. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Plead- 
ings.— Seventh  Edition.  By  W,  Blake  Odgers,  K.C., 
and  Walter  Blake  Odget?s.    1915.  21.  10,<?. 

"The  standard  work  on  modern  pleading:." — Lau-  Journrd. 

Eustace's  Practical  Hints  on  Pleading.— 1907.  5s. 

"  Especially  useful  to  young-  solicitors  and  students  of  both 
branches  of  the  le^al  profession." — Law  Times. 

Odgers*  Principles  of  Pleading  and  Practice.— Seventh 
Edition.    1912.  12s.  6<?. 

"The  safest  possible  g-uide  in  all  matters  affecting  pleadinpr 
and  practice." — Law  Journal. 

POOR  LAW  SETTLEMENT.-Davey's  Poor  Law  Settle- 
ment and  Removal.— Second  Edition.    1913.  ISs. 

"The  law  of  the  subject  is  most  industriously  and  lucidly  set 
out." — The  Spectator. 

POWERS.— Farwell's   Concise   Treatise  on  Powers.— 

Third  Edition.  By  C.  J.  W.  Farwell  and  F.  K. 
Archer.    1916.  \J.  15s. 

PRIZE  CASES.— Cases  Decided  in  the  Prize  Court  and 
on  Appeal  to  the  Privy  Council. 

Each  Part  Net,  Is.  6rf. 

RATES  AND  RATING.— Davey's  Law  of  Rating.— 1913. 

II.  10s. 

"  A  complete  and  exhaustive  treatise  on  the  subject,  beyond 
dbubt  the  most  comprehensive  which  has  yet  appeared." — Law 
Journal. 
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RECEIVERS  AND  MANAGERS.-Riviere's  Law  relating 
to  Receivers  and  Managers.— 1912.  Os. 

"A  reliable  guide  to  an  intricate  subject,  and  should  be  of  great 
service  to  practitioners." — Law  Journal. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.  By 
W.  E.  Gordon  and  W.  H.  Griffith.  1906.  Net,  11.  ISs. 
"  Essentially  the  practitioner's  text-book." — Law  .Journal. 

Pollock's  Law  of  Torts.— Tenth  Edition.   1916.  11.  10s. 
"Concise,  logically  arranged,  pnd  accurate." — Law  Times. 

An  Analysis  of  the  above  for  Students. — Second 
Edition.    By  J.  K.  Mannooch.    1916.  58. 

TRADE  UNIONS.-  Greenwood's  Law  relating  to  Trade 
Unions.— 1911.  lO*. 

"An  admirably  clear  exposition  of  the  law." — Law  Quarterly 
Review. 

A  Supplement  to  above,  including  the  Trade  Union  Act, 
1913.    1913.  6rf. 
The  two  works  together,  net,  10s. 

TRUSTS  AND  TRUSTEES.-Godefroi  on  the  Law  of 
Trusts  and  Trustees. — Fourth  Edition.  By  Sydney 
E.  Williams.    1915.  '   11.  I65. 

"An  eminently  practical  and  useful  work." — Law  Times. 

WAR.— Chartres'  Munitions  of  War  Acts.— An  Analysis, 
with  Notes.    1916.  Net,  58. 

Chartres'  Judicial  Interpretations  of  the  Munitions 
of  War  Acts.— 1917.  Net,  is. 

Higgins'  Defensively  Armed  Merchant  Ships.— 1917. 

Net,  Is. 

Page's  War  and  Alien  Enemies. — The  Law  affecting 
their  Personal  and  Trading  Rights;  and  herein  of  Con- 
traband of  War  and  the  Capture  of  Prizes  at  Sea. 
Second  Edition.    1915.  Net,  6s.  (id. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of 
Wills.— Seventh  Edition.    1908.  21. 
"  Indispensable  to  the  conveyancing  practitioner.*' — Law  Times. 

WORKMEN'S  COMPENSATION.  — Costs    under  the 
Workmen's  Compensation  Act.  —  With  Precedents. 
1915.  5s. 
Knowles'  Law  relating  to  Compensation  for  Injuries 
to  Workmen.— Third  Edition.    1912.  11 

"  Its  merits  entitle  it  to  rank  with  the  best  of  the  treatises  on 
the  subject." — Law  Quarterly  Review. 

Workmen's  Compensation  Reports.— A  complete  Series 
of  Reports  of  Cases  on  the  subject  of  Workmen's  Com- 
pensation.   With  Annotated  Index. 

Suhscriptimi  for  1918,  155.  net  {postage  Is.  extra). 

STEVENS  &  SONS,  Ltd.,  119  &  120,  Chancery  Lane,  London. 
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